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I hope my colleagues join the Sen-

ator from Iowa and me and many oth-
ers in saying we don’t want this rule to 
go into effect. 

I yield the floor. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. MCCONNELL. Mr. President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

PROVIDING FOR CONGRESSIONAL 
DISAPPROVAL OF A RULE SUB-
MITTED BY THE CORPS OF ENGI-
NEERS AND THE ENVIRON-
MENTAL PROTECTION AGENCY— 
MOTION TO PROCEED 

Mr. MCCONNELL. Mr. President, 
pursuant to the provisions of the Con-
gressional Review Act, I move to pro-
ceed to S.J. Res. 22, a joint resolution 
providing the congressional dis-
approval of the rule submitted by the 
Corps of Engineers and the EPA relat-
ing to the definition of ‘‘waters of the 
United States’’ under the Federal 
Water Pollution Control Act. 

The PRESIDING OFFICER. The 
clerk will report the motion. 

The legislative clerk read as follows: 
Motion to proceed to Calendar No. 286, S.J. 

Res. 22, a joint resolution providing for con-
gressional disapproval under chapter 8 of 
title 5, United States Code, of the rule sub-
mitted by the Corps of Engineers and the En-
vironmental Protection Agency relating to 
the definition of ‘‘waters of the United 
States’’ under the Federal Water Pollution 
Control Act. 

Mr. MCCONNELL. Mr. President, I 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The question is on agreeing to the 
motion. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. CORNYN. The following Senator 

is necessarily absent: the Senator from 
South Carolina (Mr. GRAHAM). 

Mr. DURBIN. I announce that the 
Senator from Ohio (Mr. BROWN) is nec-
essarily absent. 

The PRESIDING OFFICER (Ms. 
AYOTTE). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 55, 
nays 43, as follows: 

[Rollcall Vote No. 296 Leg.] 

YEAS—55 

Alexander 
Ayotte 
Barrasso 
Blunt 
Boozman 
Burr 
Capito 
Cassidy 
Coats 
Cochran 

Corker 
Cornyn 
Cotton 
Crapo 
Cruz 
Daines 
Donnelly 
Enzi 
Ernst 
Fischer 

Flake 
Gardner 
Grassley 
Hatch 
Heitkamp 
Heller 
Hoeven 
Inhofe 
Isakson 
Johnson 

Kirk 
Lankford 
Lee 
Manchin 
McCain 
McConnell 
Moran 
Murkowski 
Paul 

Perdue 
Portman 
Risch 
Roberts 
Rounds 
Rubio 
Sasse 
Scott 
Sessions 

Shelby 
Sullivan 
Thune 
Tillis 
Toomey 
Vitter 
Wicker 

NAYS—43 

Baldwin 
Bennet 
Blumenthal 
Booker 
Boxer 
Cantwell 
Cardin 
Carper 
Casey 
Collins 
Coons 
Durbin 
Feinstein 
Franken 
Gillibrand 

Heinrich 
Hirono 
Kaine 
King 
Klobuchar 
Leahy 
Markey 
McCaskill 
Menendez 
Merkley 
Mikulski 
Murphy 
Murray 
Nelson 
Peters 

Reed 
Reid 
Sanders 
Schatz 
Schumer 
Shaheen 
Stabenow 
Tester 
Udall 
Warner 
Warren 
Whitehouse 
Wyden 

NOT VOTING—2 

Brown Graham 

The motion was agreed to. 
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PROVIDING FOR CONGRESSIONAL 
DISAPPROVAL OF A RULE SUB-
MITTED BY THE CORPS OF ENGI-
NEERS AND THE ENVIRON-
MENTAL PROCTECTION AGENCY 
The PRESIDING OFFICER. The 

clerk will report the joint resolution. 
The legislative clerk read as follows: 
A joint resolution (S.J. Res. 22) providing 

for congressional disapproval under chapter 8 
of title 5, United States Code, of the rule 
submitted by the Corps of Engineers and the 
Environmental Protection Agency relating 
to the definition of ‘‘waters of the United 
States’’ under the Federal Water Pollution 
Control Act. 

The PRESIDING OFFICER. Pursuant 
to 5 USC 802(d)(2), there is 10 hours of 
debate, equally divided, on the joint 
resolution. 

The Senator from Iowa. 
Mrs. ERNST. Madam President, I 

wish to take a quick moment and 
thank my friends, my colleagues for 
supporting this effort, and I look for-
ward to some lively discussion on the 
EPA’s overreach and this WOTUS rule. 
I encourage my fellow Republicans and 
my fellow Democrats to carefully con-
sider what this overreach by the EPA 
does to their home States. Just as it 
does in Iowa—it covers 97 percent of 
our land. I encourage them to listen to 
their constituents very carefully as we 
move forward on this debate and this 
vote. 

Again, I thank my colleagues for sup-
porting this effort. 

The PRESIDING OFFICER. The Sen-
ator from Texas. 

Mr. CORNYN. Madam President, I 
wish to congratulate our friend and 
colleague, the Senator from Iowa, on 
this strong vote on the motion to pro-
ceed to this congressional resolution of 
disapproval of this overreaching regu-
lation issued by the Environmental 
Protection Agency. I want to talk a lit-
tle bit about this rule, but I also want 
to talk about how symptomatic this is 
of the overreach we are seeing coming 
from the executive branch, particu-
larly when it involves rulemaking. 

This rule is a response to a Supreme 
Court decision and a number of other 
decisions by the lower courts which 
held previously that the Federal Gov-
ernment had overreached when it 
comes to trying to regulate so-called 
navigable waters of the United States. 

I think there is no real question in 
anybody’s mind that under the inter-
state commerce provisions of the U.S. 
Constitution, the Federal Government 
has a responsibility when it comes to 
navigable waters, but, as the Sixth Cir-
cuit Court of Appeals said in a decision 
it handed down on October 9, the plain-
tiffs in the case against the Environ-
mental Protection Agency and this 
particular rule established a substan-
tial possibility of success on the merits 
of their claims where they said that 
the rule’s treatment of tributaries, ad-
jacent waters, and waters having a sig-
nificant nexus to navigable waters is at 
odds with the Supreme Court’s decision 
in the Rapanos case, which was handed 
down in 2006. It said also that the pro-
visions of the rule make it unclear as 
to the distance limitations, whether it 
is harmonious with the decisions of the 
Supreme Court. So, for example, if you 
could say the tributary that feeds an-
other body of water that feeds another 
body of water that then feeds another 
body of water that eventually gets into 
navigable water is subject to the rule-
making authority of the Environ-
mental Protection Agency is in con-
flict with the decision in the Rapanos 
case, and I don’t believe it would ever 
withstand constitutional scrutiny. 

Moreover, the Sixth Circuit Court of 
Appeals said the rulemaking process by 
which the so-called distance limita-
tions were adopted is suspect. They 
said it did not include any proposed 
distance limitation in use of the terms 
such as ‘‘adjacent waters’’ or ‘‘signifi-
cant nexus.’’ So under the opinion of 
the Sixth Circuit Court of Appeals, a 
body of water could be far removed 
from that navigable water and still be 
determined as an adjacent water or 
have a significant nexus and be subject 
to the far-reaching provisions of the 
rule. 

The Sixth Circuit Court of Appeals 
also said that there was no scientific 
support for the distance limitations 
that were included in the final rule. 

The plaintiffs contended and the 
Sixth Circuit agreed that this rule is 
not the product of reasoned decision-
making and is vulnerable to attack as 
impermissibly arbitrary or capricious 
under the Administrative Procedure 
Act. 

Ordinarily, the Court of Appeals for 
the Sixth Circuit said, they would not 
issue a stay pending the resolution of 
the challenge to the rule, but they said 
the sheer breadth of the ripple effect 
caused by the rule’s definitional 
changes counsel strongly in favor of 
maintaining the status quo for the 
time being. They also noted that the 
rule had already been stayed in 13 dif-
ferent States where previous litigation 
had been filed and decided. So, as a re-
sult, on October 9, the Sixth Circuit 
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