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““SECTION 2. No person who has served 2
terms as a Senator shall be eligible for elec-
tion or appointment to the Senate. For pur-
poses of this section, the election or appoint-
ment of a person to fill a vacancy in the Sen-
ate shall be included as 1 term in deter-
mining the number of terms that such per-
son has served as a Senator if the person fills
the vacancy for more than 3 years.

““SECTION 3. No term beginning before the
date of the ratification of this article shall
be taken into account in determining eligi-
bility for election or appointment under this
article.”.

SA 3788. Mr. MORAN submitted an
amendment intended to be proposed by
him to the bill S. 2410, to authorize ap-
propriations for fiscal year 2015 for
military activities of the Department
of Defense, for military construction,
and for defense activities of the De-
partment of Energy, to prescribe mili-
tary personnel strengths for such fiscal
year, and for other purposes; which was
ordered to lie on the table; as follows:

At the end of subtitle D of title XVI, add
the following:

SEC. 1647. ALIGNMENT AND OPERATIONAL RE-
PORTING OF CYBER RED TEAMS OF
AIR NATIONAL GUARD.

(a) DETERMINATION.—

(1) IN GENERAL.—Not later than 90 days
after the date of the enactment of this Act,
the Secretary of Defense shall determine the
appropriate alignment and operational re-
porting for the personnel and capacity of the
cyber red teams of the Air National Guard of
the United States.

(2) ANALYSIS.—The determination required
by paragraph (1) shall include an analysis re-
garding the rebalance of personnel or capac-
ity of the cyber red teams of the Air Na-
tional Guard of the United States with re-
spect to cyber red team requirements of the
Air Force, cyber team requirements of the
United States Cyber Command, and assimila-
tion into the cyber mission force of the De-
partment of Defense.

(b) LIMITATION.—The Secretary may not re-
duce or rebalance the personnel or capacity
of the cyber red teams of the Air National
Guard of the United States unless the Sec-
retary submits to the congressional defense
committees a certification that—

(1) the capabilities to be reduced or rebal-
anced are not required by components of the
Department of Defense that use cyber red
team capabilities; or

(2) based on the findings of the Secretary
with respect to the determination made
under subsection (a), such capabilities will
be retained under an altered operational re-
porting construct.

SA 3789. Mrs. HAGAN submitted an
amendment intended to be proposed by
her to the bill S. 2410, to authorize ap-
propriations for fiscal year 2015 for
military activities of the Department
of Defense, for military construction,
and for defense activities of the De-
partment of Energy, to prescribe mili-
tary personnel strengths for such fiscal
year, and for other purposes; which was
ordered to lie on the table; as follows:

On page 186, strike line 23 and all that fol-
lows through page 188, line 4.

———

NOTICE OF HEARING

COMMITTEE ON INDIAN AFFAIRS
Mr. TESTER. Mr. President, I would
like to announce that the Committee
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on Indian Affairs will meet during the
session of the Senate on Wednesday,
September 10, 2014, in room SD-628 of
the Dirksen Senate Office Building, at
2:30 p.m., to conduct an oversight hear-
ing to receive testimony on ‘‘Irrigation
Projects in Indian Country.” Those
wishing additional information may
contact the Indian Affairs Committee
at (202) 224-2251.

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS
Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
September 9, 2014, at 10 a.m. to conduct
a hearing entitled ‘“Wall Street Re-
form: Assessing and Enhancing the Fi-
nancial Regulatory System.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENVIRONMENT AND PUBLIC
WORKS
Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Environment and Public
Works be authorized to meet during
the session of the Senate of September
9, 2014, at 10 a.m. in room SD-406 of the
Dirksen Senate Office Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on September 9, 2014, at 4 p.m.,
to hold a hearing entitled, ‘“CLOSED/
TS/SCI: Arms Control Compliance
Issues.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON HEALTH, EDUCATION, LABOR,
AND PENSIONS
Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Health, Education, Labor,
and Pensions be authorized to meet,
during the session of the Senate, on
September 9, 2014, at 10 a.m., in room
SD-430 of the Dirksen Senate Office
Building, to conduct a hearing entitled
‘““‘Hearing on the nomination of Sharon
Block to serve as a Member of the Na-
tional Labor Relations Board.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS
Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be authorized to
meet during the session of the Senate
on September 9, 2014, at 10:30 a.m. to
conduct a hearing entitled ‘‘Oversight
of Federal Programs for Equipping
State and Local Law Enforcement
Agencies.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
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COMMITTEE ON THE JUDICIARY

Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Com-
mittee on the Judiciary be authorized
to meet during the session of the Sen-
ate, on September 9, 2014, at 10 a.m., in
room SD-226 of the Dirksen Senate Of-
fice Building, to conduct a hearing en-
titled ‘“‘Judicial Nominations.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON VETERANS’ AFFAIRS

Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Com-
mittee on Veterans’ Affairs be author-
ized to meet during the session of the
Senate on September 9, 2014, at 10 a.m.
in room SH-216 of the Hart Senate Of-
fice Building to conduct a hearing enti-
tled ‘“The State of VA Health Care.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. FRANKEN. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on September 9, 2014, at 2:30

p.m.
The PRESIDING OFFICER. Without
objection, it is so ordered.

————
PRIVILEGES OF THE FLOOR

Mr. LEE. Mr. President, I ask unani-
mous consent that Benji McMurray, a
detailee in my office from the Federal
Public Defender’s Office in Salt Lake
City, be granted floor privileges during
the duration of the debate on Senate
Joint Resolution 19.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. HIRONO. Mr. President, I ask
unanimous consent that privileges of
the floor be granted to the following
member of my staff, Maeve Whelan-
Wuest, for the duration of today, Sep-
tember 9, 2014.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
NOTICE OF PROPOSED RULE-
MAKING (“NPRM”), AND RE-

QUEST FOR COMMENTS FROM
INTERESTED PARTIES

Mr. LEAHY. Mr. President, I ask
unanimous consent that the attached
documentation from the Office of Com-
pliance be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. CONGRESS,
OFFICE OF COMPLIANCE,
Washington, DC, September 9, 2014.
Hon. PATRICK J. LEAHY,
President Pro Tempore of the Senate,
Washington, DC.

DEAR MR. PRESIDENT: Section 210(e) of the
Congressional Accountability Act (‘“‘CAA”), 2
U.S.C. §1331(e), requires the Board of Direc-
tors of the Office of Compliance (‘‘the
Board’) to issue regulations implementing
Section 210 of the CAA relating to provisions
of Titles II and III of the Americans with
Disabilities Act (‘“‘ADA”), 42 U.S.C. §§12131-
12150, 12182, 12183 and 12198, made applicable
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to the legislative branch by the CAA. 2
U.S.C. §1331(b)(1).

Section 304(b)(1) of the CAA, 2 U.S.C.
§1384(b)(1), requires that the Board issue a
general notice of proposed rulemaking by
transmitting ‘‘such notice to the Speaker of
the House of Representatives and the Presi-
dent pro tempore of the Senate for publica-
tion in the Congressional Record on the first
day on which both Houses are in session fol-
lowing such transmittal.”

On behalf of the Board, I am hereby trans-
mitting the attached notice of proposed rule-
making to the President Pro Tempore of the
Senate. I request that this notice be pub-
lished in the Senate section of the Congres-
sional Record on the first day on which both
Houses are in session following receipt of
this transmittal. In compliance with Section
304(b)(2) of the CAA, a comment period of 30
days after the publication of this notice of
proposed rulemaking is being provided before
adoption of the rules.

All inquiries regarding this notice should
be addressed to Barbara J. Sapin, Executive
Director of the Office of Compliance, Room
LA-200, 110 2nd Street, S.E., Washington, DC
20540; (202) 724-9250.

Sincerely,
BARBARA L. CAMENS,
Chair of the Board of Directors,
Office of Compliance.
FROM THE BOARD OF DIRECTORS OF THE OF-

FICE OF COMPLIANCE: NOTICE OF PROPOSED

RULEMAKING (“NPRM”’), AND REQUEST FOR

COMMENTS FROM INTERESTED PARTIES.

REGULATIONS EXTENDING RIGHTS AND PROTEC-
TIONS UNDER THE AMERICANS WITH DISABIL-
ITIES ACT (“‘ADA’’) RELATING TO PUBLIC SERV-
ICES AND ACCOMMODATIONS, NOTICE OF PRO-
POSED RULEMAKING, AS REQUIRED BY 2 U.S.C.
§1331, THE CONGRESSIONAL ACCOUNTABILITY
ACT OF 1995, AS AMENDED (‘‘CAA’").

Background:

The purpose of this Notice is to propose
substantive regulations that will implement
Section 210 of the CAA, which provides that
the rights and protections against discrimi-
nation in the provision of public services and
accommodation under Titles II and III of the
ADA shall apply to entities covered by the
CAA.

What is the authority under the CAA for
these proposed substantive regulations?

Section 210(b) of the CAA provides that the
rights and protections against discrimina-
tion in the provision of public services and
accommodations established by the provi-
sions of Titles II and III (sections 201
through 230, 302, 303, and 309) of the Ameri-
cans With Disabilities Act of 1990, 42 U.S.C.
§§12131-12150, 12182, 12183, and 12189 (‘‘ADA”’)
shall apply to the following entities:

(1) each office of the Senate, including
each office of a Senator and each committee;

(2) each office of the House of Representa-
tives, including each office of a Member of
the House of Representatives and each com-
mittee;

(3) each joint committee of the Congress;

(4) the Office of Congressional Accessi-
bility Services;

(5) the Capitol Police;

(6) the Congressional Budget Office;

(7) the Office of the Architect of the Cap-
itol (including the Botanic Garden);

(8) the Office of the Attending Physician;
and

(9) the Office of Compliance.

2 U.S.C. 1331(b).

Title II of the ADA generally prohibits dis-
crimination on the basis of disability in the
provision of services, programs, or activities
by any ‘‘public entity’. Section 210(b)(2) of
the CAA defines the term ’public entity’’ for
Title II purposes as any entity listed above
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that provides public services, programs, or
activities. 2 U.S.C. §1331(b)(2).

Title III of the ADA generally prohibits
discrimination on the basis of disability by
public accommodations and requires places
of public accommodation and commercial fa-
cilities to be designed, constructed, and al-
tered in compliance with accessibility stand-
ards. Section 225(f) of the CAA provides that,
‘‘[e]xcept where inconsistent with definitions
and exemptions provided in this Act, the
definitions and exemptions of the [ADA]
shall apply under this Act.” 2 U.S.C.
§1361(H)(1).

Section 210(f) of the CAA requires that the
General Counsel of the Office of Compliance
on a regular basis, and at least once each
Congress, conduct periodic inspections of all
covered facilities and report to Congress on
compliance with disability access standards
under section 210. 2 U.S.C. §1331(f).

Section 210(e) of the CAA requires the
Board of Directors of the Office of Compli-
ance (‘‘the Board”) established under the
CAA to issue regulations implementing the
section. 2 U.S.C. §1331(e). Section 210(e) fur-
ther states that such regulations ‘‘shall be
the same as substantive regulations promul-
gated by the Attorney General and the Sec-
retary of Transportation to implement the
statutory provisions referred to in sub-
section (b) except to the extent that the
Board may determine, for good cause shown
and stated together with the regulation, that
a modification of such regulations would be
more effective for the implementation of the
rights and protections under this section.”
Id. Section 210(e) further provides that the
regulations shall include a method of identi-
fying, for purposes of this section and for dif-
ferent categories of violations of subsection
(b), the entity responsible for correction of a
particular violation. 2 U.S.C. §1331(e).

Additional authority for proposing these
regulations is found in CAA Section 304,
which sets forth the procedure to be followed
for the rulemaking process in general, in-
cluding notice and comment; Board consider-
ation of comments and adoption of regula-
tions; transmittal to the Speaker and Presi-
dent Pro Tempore for publication in the Con-
gressional Record; and approval by the Con-
gress.

Are there ADA public access regulations al-
ready in force under the CAA?

Yes. The CAA was enacted on January 23,
1995. It applied to the legislative branch of
the federal government the protections of 12
(now 13) statutes that previously had applied
to the executive branch and/or the private
sector, including laws providing for family
and medical leave, prohibiting discrimina-
tion against eligible veterans, and affording
labor-management rights and responsibil-
ities, among others. The CAA established the
Office of Compliance as an independent agen-
cy to administer and enforce the CAA. The
O0OC administers an administrative dispute
resolution system to resolve certain disputes
arising under the Act. The General Counsel
of the OOC has independent investigatory
and enforcement authority for other viola-
tions of the Act, including certain portions
of the ADA, 42 U.S.C. §§12131-12150, 12182,
12183, & 12189.

As set forth in the previous answer, the
CAA requires the Board to issue regulations
implementing the statutory protections pro-
vided by the CAA. See, e.g., CAA Sections
202(d) (Family and Medical Leave Act of
1993), 206(c) (Veterans’ Employment and Re-
employment), 212 (d) (Federal Service Labor
Management Relations Act). 2 U.S.C. sec-
tions 1312(d), 1316(c), 1351(d). The Board’s reg-
ulations ‘‘shall be the same as substantive
regulations promulgated by the Attorney
General and Secretary of Transportation . . .
except insofar as the Board may determine,
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for good cause shown and stated together
with the regulation, that a modification of
such regulations would be more effective for
the implementation of the rights and protec-
tions under this section.” 2 U.S.C. §1331(e)(2).

The CAA does not simply apply to the leg-
islative branch the substantive protections
of these laws, and direct that the imple-
menting regulations essentially mirror those
of the executive branch. The statute further
provides that, while the CAA rulemaking
procedure is underway, the corresponding ex-
ecutive branch regulations are to be applied.
Section 411 of the Act provides:

“Effect of failure to issue regulations.

In any proceeding under section 1405, 1406,
1407, or 1408 of this title . . . if the Board has
not issued a regulation on a matter for
which this chapter requires a regulation to
be issued, the hearing officer, Board, or
court, as the case may be, shall apply, to the
extent necessary and appropriate, the most
relevant substantive executive agency regu-
lation promulgated to implement the statu-
tory provision at issue in the proceeding.”’

This statutory scheme makes plain that
ADA public access regulations are presently
in force. First, regulations virtually iden-
tical to these were adopted by the Board,
presented to the House of Representatives
and the Senate on September 19, 1996, and
published on January 7, 1997. 142 Cong. Rec.
$10984-11018 and 143 Cong. Rec. S30-66. No ac-
tion was taken and thus the regulations were
not issued. As set forth above, in these cir-
cumstances the CAA applies ‘‘the most rel-
evant substantive executive agency regula-
tions,” 1i.e., the Departments of Justice
(““‘D0OJ”’) and Department of Transportation
(“DOT”’) ADA public access regulations. 2
U.S.C §1411.

A contrary interpretation would render
meaningless several sections of the CAA. For
example, Congress directed the AOC and
other employing offices to conduct an initial
study of legislative branch facilities from
January 23, 1995 through December 31, 1996,
“to identify any violations of subsection (b)
of [section 210], to determine the costs of
compliance, and to take any necessary cor-
rective action to abate any violations.” 2
U.S.C. section 1331(f)(3). Congress instructed
the OOC to assist the employing offices by
“‘arranging for inspections and other tech-
nical assistance at their request.” Id. The
CAA was enacted on January 23, 1995. No im-
plementing regulations could have taken ef-
fect as of that date. Plainly, Congress in-
tended the employing offices and the OOC to
look to the DOJ and DOT ADA public access
regulations, with which the CAA explicitly
required employing offices to comply, when
conducting the initial study and abatement
actions.

Other sections of the CAA support this
reading. For example, the CAA requires the
Board to exclude from labor relations regula-
tions employees of Member offices, Senate
and House Legislative Counsel, the Congres-
sional Budget Office and several other em-
ploying offices if the Board finds a conflict of
interest or appearance thereof. 2 U.S.C.
§1351(e)(1)(B). Where, as here, a statute ex-
plicitly provides for certain regulatory ex-
emptions, it would be illogical to interpret
language that expressly provides for regu-
latory compliance to mean anything else.
When Congress intended to exempt employ-
ing offices from regulations, the CAA did so
explicitly.

Why are these regulations being proposed
at this time?

As set forth in the previous answer, the
CAA requires employing offices to comply
with ADA public access regulations issued by
the DOJ and DOT pursuant to the ADA. The
CAA also requires the Board to issue its own
regulations implementing the ADA public
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access provisions of the CAA. The statute ob-
ligates the Board’s regulations to be the
same as the DOJ and DOT regulations except
to the extent that the Board may determine
that a modification would be more effective
in implementing ADA public access protec-
tions. CAA section 210(e)(2). These proposed
regulations will clarify that covered entities
must comply with the ADA public access
provisions applied to public entities and ac-
commodations to implement Titles II and III
of the ADA. Congressional approval and
Board issuance of ADA public access under
the CAA will also eliminate any question as
to the ADA public access protections that
are applicable in the legislative branch.

The Board adopted proposed regulations
and presented them to the House of Rep-
resentatives and the Senate in 1996. The reg-
ulations were published on January 7, 1997,
during the 105th Congress. 142 Cong. Rec.
$10984-11018 and 143 Cong. Rec. S30-66. No
Congressional action was taken and there-
fore the regulations were not issued. The
Board adopted the present proposal, with up-
dated proposed regulations, to facilitate
Congressional consideration of the ADA reg-
ulations.

Which ADA public access regulations are
applied to covered entities in 2 U.S.C.
§1331(e)?

Section 210(e) of the CAA requires the
Board to issue regulations that are ‘‘the
same as substantive regulations promulgated
by the Attorney General and the Secretary
of Transportation to implement the statu-
tory provisions . . . except to the extent that
the Board may determine, for good cause
shown and stated together with the regula-
tion, that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under this
section.” 2 U.S.C. §1331(e).

Consistent with its prior decisions on this
issue, the Board has determined that all reg-
ulations promulgated after a notice and com-
ment by the DOJ and/or the DOT to imple-
ment the provisions of Title II and Title IIT
of the ADA applied by section 210(b) of the
CAA are ‘‘substantive regulations’” within
the meaning of section 210(e). See, e.g., 142
Cong. Rec. S5070, S5071-72 (daily ed. May 15,
1996) (NPRM implementing section 220(d)
regulations); 141 Cong. Rec. S17605 (daily ed.
Nov. 28, 1995) (NPRM implementing section
203 regulations).

See also Reves v. Ernst & Young, 494 U.S. 56,
64 (1993) (where same phrase or term is used
in two different places in the same statute,
it is reasonable for court to give each use a
similar construction); Sorenson v. Secretary of
the Treasury, 475 U.S. 851, 860 (1986) (normal
rule of statutory construction assumes that
identical words in different parts of the same
act are intended to have the same meaning).

In this regard, the Board has reviewed the
provisions of section 210 of the CAA, the sec-
tions of the ADA applied by that section, and
the regulations of the DOJ and DOT, to de-
termine whether and to what extent those
regulations are substantive regulations
which implement the provisions of Title II
and Title III of the ADA applied by section
210(b) of the CAA. As explained more fully
below, the Board proposes to adopt the fol-
lowing otherwise applicable regulations of
the DOJ published at Parts 35 and 36 of Title
28 of the Code of Federal Regulations
(““CFR”’) and those of the DOT published at
Parts 37 and 38 of Title 49 of the CFR:

1. DOJ’s regulations at Part 35 of Title 28
of the CFR: The DOJ’s regulations at Part 35
implement subtitle A of Title II of the ADA
(sections 201 through 205), the rights and pro-
tections of which are applied to covered enti-
ties under section 210(b) of the CAA. See 28
CFR §35.101 (Purpose). Therefore, the Board
determines that these regulations will be
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adopted in the proposed regulations under
section 210(e).

2. DOJ’s regulations at Part 36 of Title 28
of the CFR: The DOJ’s regulations at Part 36
implement Title III of the ADA (sections 301
through 309). See 28 CFR §36.101 (Purpose).
Section 210(b) only applies the rights and
protections of three sections of Title III with
respect to public accommodations: prohibi-
tions against discrimination (section 302),
provisions regarding new construction and
alterations (section 303), and provisions re-
garding examinations and courses (section
309). Therefore, only those regulations in
Part 36 that are reasonably necessary to im-
plement the statutory provisions of sections
302, 303, and 309 will be adopted by the Board
under section 210(e) of the CAA.

3. DOT’s regulations at Parts 37 and 38 of
Title 49 of the CFR: The DOT’s regulations
at Parts 37 and 38 implement the transpor-
tation provisions of Title II and Title III of
the ADA. See 49 CFR §§37.101 (Purpose) and
38.1 (Purpose). The provisions of Title IT and
Title III of the ADA relating to transpor-
tation and applied to covered entities by sec-
tion 210(b) of the CAA are subtitle B of Title
II (sections 221 through 230) and certain por-
tions of section 302 of Title III. Thus, those
regulations of the Secretary that are reason-
ably necessary to implement the statutory
provisions of sections 221 through 230, 302,
and 303 of the ADA will be adopted by the
Board under section 210(e) of the CAA.

The Board proposes not to adopt those reg-
ulatory provisions of the regulations of the
DOJ or DOT that have no conceivable appli-
cability to operations of entities within the
Legislative Branch or are unlikely to be in-
voked. See 141 Cong. Rec. at S17604 (daily ed.
Nov. 28, 1995) (NPRM implementing section
203 regulations). Unless public comments
demonstrate otherwise, the Board intends to
include in the adopted regulations a provi-
sion stating that the Board has issued sub-
stantive regulations on all matters for which
section 210(e) requires a regulation. See sec-
tion 411 of the CAA, 2 U.S.C. §1411.

In addition, the Board has proposed to
make technical changes in definitions and
nomenclature so that the regulations com-
port with the CAA and the organizational
structure of the Office of Compliance. In the
Board’s judgment, making such changes sat-
isfies the CAA’s ‘‘good cause’ requirement.
With the exception of these technical and no-
menclature changes and additional proposed
regulations relating to the investigation and
inspection authority granted to the General
Counsel under the CAA, the Board does not
propose substantial departure from other-
wise applicable regulations.

The Board notes that the General Counsel
applied the above-referenced standards of
Parts 35 and 36 of the DOJ’s regulations and
Parts 37 and 38 of the DOT’s regulations dur-
ing the past inspections of Legislative
Branch facilities pursuant to section 210(f) of
the CAA. In contrast to other sections of the
CAA, which generally give the Office of Com-
pliance only adjudicatory and regulatory re-
sponsibilities, the General Counsel has the
authority to investigate and prosecute al-
leged violations of disability standards under
section 210, as well as the responsibility for
inspecting covered facilities to ensure com-
pliance. According to the General Counsel’s
final inspection reports, the Title II and
Title III regulations encompass the following
requirements:

1. Program accessibility: This standard is
applied to ensure physical access to public
programs, services, or activities. Under this
standard, covered entities must modify poli-
cies, practices, and procedures to ensure an
equal opportunity for individuals with dis-
abilities. If policy and procedural modifica-
tions are ineffective, then structural modi-
fications may be required.

S5439

2. Effective communication: This standard
requires covered entities to make sure that
their communications with individuals with
disabilities (such as in the context of con-
stituent meetings and committee hearings)
are as effective as their communications
with others. Covered entities are required to
make information available in alternate for-
mats such as large print, Braille, or audio
tape, or use methods that provide individuals
with disabilities the opportunity to effec-
tively communicate, such as sign language
interpreters or the use of pen and paper. Pri-
mary consideration must be given to the
method preferred by the individual.

3. ADA Standards for Accessible Design:
These standards are applied to architectural
barriers, including structural barriers to
communication, such as telephone booths, to
ensure that existing facilities, new construc-
tion, and new alterations, are accessible to
individuals with disabilities.

The Board recognizes that, as with other
obligations under the CAA, covered entities
will need information and guidance regard-
ing compliance with these ADA standards as
adopted in these proposed regulations, which
the Office will provide as part of its edu-
cation and information activities.

How do these regulations differ from those
proposed by the Board on January 7, 1997?

These regulations are very similar to those
proposed by the Board in 1997; however, there
are three significant differences:

1. These regulations have been updated to
incorporate the changes made in the DOJ
and DOT regulations since 1997. One of the
most significant changes made by the DOJ
occurred on September 15, 2010 when the DOJ
published regulations adopting the 2010
Standards for Accessible Design (‘2010
Standards’). The 2010 Standards became
fully effective on March 15, 2012 and replaced
the 1991 Standards for Accessible Design
(‘1991 Standards’’) that were referenced in
the regulations proposed by the Board in
1997. These regulations incorporate by ref-
erence the pertinent DOJ and DOT regula-
tions that are in effect as of the date of the
publication of this notice, which means that
the 2010 Standards will be applied. The Board
has also changed the format of the incor-
porated regulations. Rather than reprinting
each of the regulations with minor changes
to reflect different nomenclature used in the
CAA (i.e., changing references to ‘‘Assistant
Attorney General,” ‘Department of Jus-
tice,” “FTA Administrator,” “FTA regional
office,” ‘‘Administrator,” and ‘‘Secretary’’
to ‘“‘General Counsel’’), these regulations
contain a definitional section in §1.105(a)
which make these changes and incorporates
the DOJ and DOT regulations by reference.

2. Unlike the Board in 1997, the current
Board has decided not to propose adoption of
the DOJ Title II regulation relating to em-
ployment discrimination, 28 C.F.R. §35.140.
The Board notes that since 1997 most courts
considering this issue have decided that em-
ployees of public entities must use the proce-
dures in Title I of the ADA to pursue em-
ployment discrimination claims and that
these claims cannot be pursued under Title
II. See, e.g., Brumfield v. City of Chicago, 735
F.3d 619 (Tth Cir. 2013); Elwell v. Okla. ex rel.
Bd. of Regents of the Univ. of Okla., 693 F.3d
1303 (10th Cir. 2012); Zimmerman v. Or. Dep’t of
Justice, 170 F.3d 1169 (9th Cir. 1999). The prohi-
bition against employment discrimination
because of disability in Title I of the ADA is
incorporated into section 201(a)(3) of the
CAA. 2 TU.S.C. §1311(a)(3). Under section 210(c)
of the CAA, ‘“with respect to any claim of
employment discrimination asserted by any
covered employee, the exclusive remedy
shall be under section 1311 of this title.” 2
U.S.C. §1331(c). Similarly, under section
225(e) of the CAA, ‘“‘[o]nly a covered entity
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who has undertaken and completed the pro-
cedures in sections 1402 and 1403 of this title
may be granted a remedy under part A of
this subchapter.” 2 U.S.C. §1361(e). When
taken together, these sections of the CAA
make it clear that the exclusive method for
obtaining relief for employment discrimina-
tion because of disability is under section
201, which involves using the counseling and
mediation procedures contained in sections
402 and 403 of the CAA. For these reasons,
the Board has found good cause not to incor-
porate the DOJ Title II regulation relating
to employment discrimination, 28 C.F.R.
§35.140, into these regulations.

3. In Parts 2 and 3 of these regulations, the
Board has proposed regulations relating to
the two unique statutory duties imposed by
the CAA upon the General Counsel of the Of-
fice of Compliance that are not imposed
upon the DOJ and DOT: (1) the investigation
and prosecution of charges of discrimination
using the Office’s mediation and hearing
processes (section 210(d) of the CAA) and (2)
the biennial inspection and reporting obliga-
tions (section 210(f) of the CAA). Parts 2 and
3 of these regulations were not contained in
the regulations proposed in 1997; however,
the Board has determined that there is good
cause to propose these regulations to fully
implement section 210 of the CAA. See, 2
U.S.C. §1331(e)(1). In formulating the sub-
stance of these regulations, the Board has di-
rected the Office’s statutory employees to
consult with stakeholders and has considered
their comments and suggestions.

The Board has also reviewed the biennial
ADA reports from the General Counsel and
considered what the General Counsel has
learned since 1995 while investigating
charges of discrimination and conducting
and reporting upon ADA inspections. Of par-
ticular note is the regulation proposed as
§3.103(d) which addresses concerns raised by
oversight and appropriations staff over find-
ing a cost-efficient process that would allow
better identification and elimination of po-
tential ADA compliance issues during the
pre-construction phases of new construction
and alteration projects.

Procedural Summary:

How are substantive regulations proposed
and approved under the CAA?

Pursuant to Section 304 of the CAA, 2
U.S.C. §1384, the procedure for proposing and
approving such substantive regulations pro-
vides that:

(1) the Board of Directors propose sub-
stantive regulations and publish a general
notice of proposed rulemaking in the Con-
gressional Record;

(2) there be a comment period of at least 30
days after the date of publication of the gen-
eral notice of proposed rulemaking;

(3) after consideration of comments by the
Board of Directors, the Board adopt regula-
tions and transmit notice of such action (to-
gether with the regulations and a rec-
ommendation regarding the method for Con-
gressional approval of the regulations) to the
Speaker of the House and President [Plro
[Tlempore of the Senate for publication in
the Congressional Record;

(4) there be committee referral and action
on the proposed regulations by resolution in
each House, concurrent resolution, or by
joint resolution; and

(5) final publication of the approved regu-
lations in the Congressional Record, with an
effective date prescribed in the final publica-
tion.

For more detail, please reference the text
of 2 U.S.C. §1384. This Notice of Proposed
Rulemaking is step (1) of the outline set
forth above.

Are these proposed regulations also rec-
ommended by the Office of Compliance’s Ex-
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ecutive Director, the Deputy Executive Direc-
tor for the Senate, and the Deputy Executive
Director for the House of Representatives?

As required by Section 304(b)(1) of the
CAA, 2 U.S.C. §1384(b)(1), the substance of
these regulations is also recommended by
the Executive Director, the Deputy Execu-
tive Director for the Senate and the Deputy
Executive Director for the House of Rep-
resentatives.

Has the Board of Directors previously pro-
posed substantive regulations implementing
the ADA public access provisions pursuant to
2 U.S.C. §1331?

Yes. Proposed regulations were previously
adopted by the Board and presented to the
House of Representatives and the Senate on
September 19, 1996. The regulations were
published on January 7, 1997. 142 Cong. Rec.
$10984-11018 and 143 Cong. Rec. S30-66. No
Congressional action was taken on these reg-
ulations.

What is the approach taken by these pro-
posed substantive regulations?

The Board will follow the procedure as
enumerated above and as required by stat-
ute. The Board will review any comments re-
ceived under step (2) of the outline above,
and respond to the comments and make any
changes necessary to ensure that the regula-
tions fully implement section 210 of the CAA
and reflect the practices and policies par-
ticular to the legislative branch.

What responsibilities would covered enti-
ties have in effectively implementing these
regulations?

The CAA charges covered entities with the
responsibility to comply with these regula-
tions. CAA §210, 2 U.S.C. §1331.

Are there substantive differences in the
proposed regulations for the House of Rep-
resentatives, the Senate, and the other em-
ploying offices?

No. The Board of Directors has identified
no ‘‘good cause’ for proposing different regu-
lations for these entities and accordingly has
not done so. 2 U.S.C. §1331(e)(2).

Are these proposed substantive regulations
available to persons with disabilities in an al-
ternate format?

This Notice of Proposed Regulations is
available on the 00C’s web site,
www.compliance.gov, which is compliant
with Section 508 of the Rehabilitation Act of
1973 as amended, 29 U.S.C. §794d. This Notice
can also be made available in large print or
Braille. Requests for this Notice in an alter-
native format should be made to: Annie
Leftwood, Executive Assistant, Office of
Compliance, 110 2nd Street, S.E., Room LA-
200, Washington, D.C. 20540; 202-724-9250;
TDD: 202-426-1912; FAX: 202-426-1913.

30 Day Comment Period Regarding the Proposed
Regulations

How long do I have to submit comments re-
garding the proposed regulations?

Comments regarding the proposed regula-
tions of the OOC set forth in this Notice are
invited for a period of thirty (30) days fol-
lowing the date of the appearance of this No-
tice in the Congressional Record.

How do I submit comments?

Comments must be made in writing to the
Executive Director, Office of Compliance, 110
Second Street, S.E., Room LA-200, Wash-
ington, D.C. 20540-1999. Those wishing to re-
ceive confirmation of the receipt of their
comments are requested to provide a self-ad-
dressed, stamped post card with their sub-
mission. It is requested, but not required,
that an electronic version of any comments
be provided either on an accompanying com-
puter disk or e-mailed to the OOC via its web
site. Comments may also be submitted by
facsimile to the Executive Director at 202-
426-1913 (a non-toll-free number).

Am I allowed to view copies of comments
submitted by others?
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Yes. Copies of submitted comments will be
available for review on the Office’s web site
at www.compliance.gov, and at the Office of
Compliance, 110 Second Street, S.E., Wash-
ington, D.C. 20540-1999, on Monday through
Friday (non-Federal holidays) between the
hours of 9:30 a.m. and 4:30 p.m.

Summary:

The Congressional Accountability Act of
1995, PL 104-1, was enacted into law on Janu-
ary 23, 1995. The CAA, as amended, applies
the rights and protections of thirteen federal
labor and employment statutes to covered
employees and employing offices within the
legislative branch of the federal government.
Section 210 of the CAA applies that the
rights and protections against discrimina-
tion in the provision of public services and
accommodations established by of Titles II
and IIT (sections 201 through 230, 302, 303, and
309) of the Americans With Disabilities Act
of 1990, 42 U.S.C. §12131-12150, 12182, 12183, and
12189 (‘“‘ADA”’) shall apply to Legislative
Branch entities covered by the CAA. The
above provisions of section 210 became effec-
tive on January 1, 1997. 2 U.S.C. §1331(h).

The Board of Directors of the Office of
Compliance is now publishing proposed regu-
lations to implement Section 210 of the Con-
gressional Accountability Act of 1995
(““CAA”), 2 U.S.C. §1301-1438, as applied to
covered entities of the House of Representa-
tives, the Senate, and certain Congressional
instrumentalities listed below.

In addition to inviting comment in this
Notice, the Board, through the statutory ap-
pointees of the Office, sought consultation
with the stakeholders regarding the develop-
ment of these regulations. The Board also
notes that the General Counsel of the Office
of Compliance has completed inspections of
covered facilities for compliance with dis-
ability access standards under section 210 of
the CAA during each Congress since the CAA
was enacted and has submitted reports to
Congress after each of these inspections.
Based on information gleaned from these
consultations and the experience gained
from the General Counsel’s inspections, the
Board is publishing these proposed regula-
tions, pursuant to section 210(e) of the CAA,
2 §1331(e).

The purpose of these regulations is to im-
plement section 210 of the CAA. In this No-
tice of Proposed Rulemaking (‘“NPRM” or
‘“Notice’’) the Board proposes that virtually
identical regulations be adopted for the Sen-
ate, the House of Representatives, and the
seven Congressional instrumentalities. Ac-
cordingly:

(1) Senate. It is proposed that regulations
as described in this Notice be included in the
body of regulations that shall apply to enti-
ties within the Senate, and this proposal re-
garding the Senate entities is recommended
by the Office of Compliance’s Deputy Execu-
tive Director for the Senate.

(2) House of Representatives. It is further
proposed that regulations as described in
this Notice be included in the body of regula-
tions that shall apply to entities within the
House of Representatives, and this proposal
regarding the House of Representatives enti-
ties is recommended by the Office of Compli-
ance’s Deputy Executive Director for the
House of Representatives.

(3) Certain Congressional instrumental-
ities. It is further proposed that regulations
as described in this Notice be included in the
body of regulations that shall apply to the
Office of Congressional Accessibility Serv-
ices, the Capitol Police, the Congressional
Budget Office, the Office of the Architect of
the Capitol (including the Botanic Garden),
the Office of the Attending Physician, and
the Office of Compliance; and this proposal
regarding these six Congressional instrumen-
talities is recommended by the Office of
Compliance’s Executive Director.
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Dates: Comments are due within 30 days
after the date of publication of this Notice in
the Congressional Record.

Supplementary Information:

The regulations set forth below (Parts 1, 2,
and 3) are the substantive regulations that
the Board of Directors of the Office of Com-
pliance are proposing pursuant to section
210(e) of the CAA. Part 1 contains the gen-
eral provisions applicable to all regulations
under section 210, the method of identifying
entities responsible for correcting a viola-
tion of section 210, and the list of executive
branch regulations incorporated by reference
which define and clarify the prohibition
against discrimination on the basis of dis-
ability in the provision of public services and
accommodations. Part 2 contains the provi-
sions pertaining to investigation and pros-
ecution of charges of discrimination. Part 3
contains the provisions regarding the peri-
odic inspections and reports to Congress on
compliance with the disability access stand-
ards. These three parts correspond to the
three general duties imposed upon the Office
of Compliance by section 210 which are as
follows:

1. Under section 210(e) of the CAA, the
Board of Directors of the Office of Compli-
ance must promulgate substantive regula-
tions which implement the rights and pro-
tections provided by section 210. 2 U.S.C.
§1331(e)(D).

2. Under Section 210(d) of the CAA, the
General Counsel of the Office of Compliance
must receive and investigate charges of dis-
crimination alleging violations of the rights
and protections provided by Titles II and III
of the ADA, may request mediation of such
charges upon believing that a violation may
have occurred, and, if mediation has not suc-
ceeded in resolving the dispute, may file a
complaint and prosecute the complaint
through the Office of Compliance’s hearing
and review process 2 U.S.C. §1331(d).

3. Under section 210(f) of the CAA, the Gen-
eral Counsel of the Office of Compliance on a
regular basis, and at least once each Con-
gress, must conduct periodic inspections of
all covered facilities and report to Congress
on compliance with disability access stand-
ards under section 210. 2 U.S.C. §1331(f).

Regulations proposed in Part 1.

§1.101 Purpose and scope. This section ref-
erences and cites the sections of Title II and
III of the ADA incorporated by reference into
the CAA, follows the statutory language of
the CAA to identify the covered entities and
the statutory duties of the General Counsel
of the Office of Compliance and describes
how the regulations are organized.

§1.102 Definitions. This section describes
the abbreviations that are used throughout
the regulations.

§1.103 Authority of the Board. This section
describes the authority of the Board of Di-
rectors of the Office of Compliance to issue
regulations under section 210 of the CAA and
the intended effect of the technical and no-
menclature changes made to the regulations
promulgated by the Attorney General and
Secretary of Transportation.

§1.104 Method for identifying the entity re-
sponsible for correcting violations of section
210. The regulation in this section is re-
quired by section 210(e)(3) of the CAA. This
regulation hues very closely to the DOJ
Title IIT regulation set forth in 28 C.F.R.
§36.201 which in turn is based on the statu-
tory language in 42 U.S.C. §12182(a) (one of
the ADA statutory sections incorporated by
reference in section 210(b) of the CAA). Under
section 302 of the ADA, owners, operators,
lessors and lessees are all jointly and sever-
ally liable for ADA violations. See, e.g.,
Botosan v. McNally Realty, 216 F.3d 827, 832
(9th Cir. 2000). The proposed regulation al-
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lows consideration of relevant statutes, con-
tracts, orders, and other enforceable ar-
rangements or relationships to allocate re-
sponsibility. The term ‘‘enforceable arrange-
ment’’ is used intentionally since certain in-
demnification and contribution contracts al-
locating liability under the ADA have been
found to be unenforceable. See, e.g., Equal
Rights Center v. Archstone-Smith Trust, 602
F.3d 597 (4th Cir. 2010, cert denied, 131 S. Ct.
504 (2010). Although the concepts of ‘‘owner-
ship” or ‘‘leasing’ do not appear to apply to
Legislative Branch facilities on Capitol Hill,
the Architect of the Capitol does have statu-
tory superintendence responsibility for cer-
tain legislative branch buildings and facili-
ties, including the Capitol Building, which
includes duties and responsibilities analo-
gous to those of a ‘“‘landlord”. See 40 U.S.C.
§§163-166 (Capitol Building), 167-175 and 185a
(House and Senate office buildings), 193a
(Capitol grounds), 216b (Botanical Garden)
and 2 U.S.C. §141(a)(1) (Library of Congress
buildings). The Board believes that, where
two or more entities may have compliance
obligations under section 210(b) as ‘‘respon-
sible entities” under the proposed regula-
tions, those entities should have the ability
to allocate responsibility by agreement simi-
lar to the case of landlords and tenants with
respect to public accommodations under
Title III of the ADA. Thus, the proposed reg-
ulations adopt such provisions modeled after
section 36.201(b) of the DOJ regulations.
However, by promulgating this provision,
the Board does not intend any substantive
change in the statutory responsibility of en-
tities under section 210(b) or the applicable
substantive rights and protections of the
ADA applied thereunder. See 142 Cong. Rec.
at 8270 (final rule under section 205 of the
CAA substitutes the term ‘‘privatization”
for ‘‘sale of business’ in the Secretary of La-
bor’s regulations under the Worker Adjust-
ment Retraining and Notification Act).

§1.105 Regulations incorporated by ref-
erence. As explained above, consistent with
its prior decisions on this issue, the Board
has determined that all regulations promul-
gated after a notice and comment by the
DOJ and/or the DOT to implement the provi-
sions of Title II and Title III of the ADA ap-
plied by section 210(b) of the CAA are ‘‘sub-
stantive regulations’ within the meaning of
section 210(e). See, e.g., 142 Cong. Rec. S5070,
S5071-72 (daily ed. May 15, 1996) (NPRM im-
plementing section 220(d) regulations); 141
Cong. Rec. S17605 (daily ed. Nov. 28, 1995)
(NPRM implementing section 203 regula-
tions). In this regard, the Board has reviewed
the provisions of section 210 of the CAA, the
sections of the ADA applied by that section,
and the regulations of the DOJ and DOT, to
determine whether and to what extent those
regulations are substantive regulations
which implement the provisions of Title II
and Title III of the ADA applied by section
210(b) of the CAA.

In section 1.105(a)(1), the Board has modi-
fied the nomenclature used in the incor-
porated regulations to comport with the
CAA and the organizational structure of the
Office of Compliance. In the Board’s judg-
ment, making such changes satisfies the
CAA’s ‘‘good cause” requirement. With the
exception of these technical and nomen-
clature changes and additional proposed reg-
ulations relating to the investigation and in-
spection authority granted to the General
Counsel under the CAA, the Board does not
propose substantial departure from other-
wise applicable regulations. The dates ref-
erenced in section 