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held up these nominations for months
only to unanimously approve nearly all
of them in the waning days of the lame
duck session.” Among these nomina-
tions was that of Kimberly Mueller,
nominated to fill a vacancy in the
Eastern District of California. Chief
Justice Roberts cited this confirmation
as one of the most sorely needed. Yet
for more than 7 months, the Senate
was prevented from considering the
nomination to fill this vacancy. Judge
Mueller’s nomination was unanimously
reported by the Judiciary Committee
in May; her nomination was unani-
mously confirmed on December 16. No
Senator objected to her qualifications,
her record, or her fitness to serve. This
sort of delay is the real crisis facing
the Federal judiciary.

Lifetime appointments to the Fed-
eral bench should not be granted with-
out due consideration. No Senator,
Democrat or Republican, should simply
rubberstamp the nominations of any
President. In the first Congress of the
Bush administration, the Democratic
majority worked to confirm 100 judi-
cial nominations, turning the page on
the Republicans’ pocket-filibusters of
the 1990s. We proceeded with regular
consideration of noncontroversial, con-
sensus nominations, most of which re-
ceived unanimous support in the Sen-
ate. We confirmed 20 nominations dur-
ing the lameduck session in 2002, in-
cluding two controversial circuit court
nominations which were favorably re-
ported by the Senate Judiciary Com-
mittee in the lameduck session. Senate
Republicans’ decision in December to
object to consideration of 19 judicial
nominations favorably reported by the
Judiciary Committee—including 15
nominations with overwhelming bipar-
tisan support—has established a new
low with regard to judicial nomina-
tions. They set back the progress we
have tried to make in confirming
judges.

I suspect that President Obama will
renominate these qualified individuals.
I hope to work with the Judiciary Com-
mittee’s new ranking Republican, Sen-
ator GRASSLEY, to promptly consider
and report these nominations to the
full Senate. I hope that Senator GRASS-
LEY will work with me to ensure the
timely confirmation of these and other
noncontroversial, consensus nomina-
tions, which will help reduce vacancies
and address the judicial crisis.

The American people turn to our
courts for justice. Likewise, the Senate
must return to the time-honored tradi-
tions of the Senate, and work together
to secure the confirmation of the Presi-
dent’s judicial nominations. Judicial
vacancies hinder the Federal judi-
ciary’s ability to fulfill its constitu-
tional role. Working together, we can
restore the judicial confirmation proc-
ess.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD the
New York Times Article to which I re-
ferred.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Jan. 3, 2011]

THE MISSING JUDGES

The annual report on the federal judiciary
by the chief justice of the United States is
not a place you would normally go for polit-
ical agitation. But that is just what Chief
Justice John Roberts Jr. offered by using a
portion of his year-end review to deplore the
‘“‘acute difficulties” created for the justice
system by the Senate’s slowness in approv-
ing President Obama’s nominees for federal
judgeships.

Justice Roberts is right to be concerned
that mounting federal court vacancies are
creating crushing caseloads in some jurisdic-
tions and hampering courts’ ability to fulfill
their vital role. Given his office, we under-
stand why he did not point a partisan finger
in his report. But he diluted his message a
bit by suggesting that blame for this under-
mining of the judicial branch rests evenly
with both parties. The main culprit is an un-
precedented level of Republican obstruc-
tionism.

Democrats sought to block a handful of
President George W. Bush’s controversial
nominees for circuit court seats, but were
open about stating their objections, and
promptly allowed up or down votes on other
nominees once approved by the Judiciary
Committee.

In the last Congress, Republicans typically
refused to publicly explain their opposition
to individual nominees and their prolonged
blockade of candidates who had cleared the
committee either unanimously or with just a
couple of negative votes. Between Congress’s
return from its August recess and the start
of the lame duck session, Senate Republicans
consented to vote on just a single judicial
nomination.

Before adjourning, Senate Republicans al-
lowed action on 19 well-qualified nominees—
some of whom had been left in limbo for
nearly a year after clearing the Judiciary
Committee. That was welcome progress. But
apart from partisan gamesmanship, there
was no reason that Republicans held up
these nominations for months only to unani-
mously approve nearly all of them in the
waning days of the lame duck session.

Partisan obstruction was also the only
plausible reason that Republicans declined
to allow confirmation of 15 other nominees
who were considered noncontroversial and
were cleared by the committee after the No-
vember election. Those nominations have
been returned to the president, ensuring fur-
ther delays in filling seats when those indi-
viduals are renominated and a newly recon-
stituted Judiciary Committee must hold new
hearings.

Four other nominees approved by the com-
mittee by a party-line vote were also denied
Senate consideration. That list includes
Goodwin Liu, a well-qualified law professor
and legal scholar whose main problem for
Republicans, it seems, is his potential to fill
a future Supreme Court vacancy.

The dismal net result, laments Senator
Patrick Leahy, the Judiciary Committee
chairman, is that the Senate confirmed just
60 district and circuit court judges—the
smallest number of judges for the first two
years of a presidency in more than three dec-
ades.

The Republicans’ refusal to give prompt
consideration to noncontroversial nominees
sets a terrible precedent. It gives Democrats
something to consider as they weigh possible
rules changes in the Senate to curb the auto-
pilot filibusters and secret holds that mind-
lessly delay essential business, like the con-
firmation of federal judicial nominees.
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MEDICARE

Mr. GRASSLEY. Mr. President, as we
begin the 112th Congress I want to dis-
cuss one of my continuing concerns
with the Medicare Program. For the
last 10 years, I have served most re-
cently as ranking member and pre-
viously as the chairman of the Senate
Committee on Finance, which has ju-
risdiction over Medicare. During this
time I have led efforts to reform the
Medicare payment system and realign
incentives in Medicare to promote
higher quality and more efficient care.
Today, I would like to address one of
the flaws in the Medicare payment sys-
tem: the inaccuracy of the Medicare
geographic adjustment factors used for
physician practice expense and the ad-
verse impact they have on rural Medi-
care beneficiaries’ access to care. This
flaw has for many years resulted in un-
fairly low payments to high quality
areas like my own home State of Iowa
and many other rural States.

Medicare payment varies from one
area to another based on the geo-
graphic adjustments known as the geo-
graphic practice cost indices or GPCIs.
These geographic adjustments are in-
tended to equalize physician payment
by reflecting differences in physician’s
practice costs. But they do not accu-
rately represent those costs in Iowa or
other rural States. They have failed to
do the job. They penalize rather than
equalize Medicare reimbursement in
rural States and discourage physicians
from practicing in areas like New Mex-
ico, Arkansas, Missouri, and Iowa be-
cause of their unfairly low Medicare
rates. Iowa is widely recognized as pro-
viding some of the highest quality care
in the country yet Iowa physicians re-
ceive some of the lowest Medicare re-
imbursement in the country due to
these inequitable geographic dispari-
ties.

I introduced legislation to correct
these unwarranted geographic payment
disparities in the 110th Congress, the
Medicare Physician Payment HEquity
Act of 2008. In the 111th Congress, I in-
troduced the Medicare Rural Health
Access Improvement Act of 2009. And
when the Senate Finance Committee
conducted its markup of health reform
legislation in the fall of 2009, I offered
an amendment to reform the practice
expense geographic adjustment, PE
GPCI, that has caused unduly low pay-
ments in rural areas due to the inac-
curate data and methodology that is
used. My amendment provided more
equity and accuracy in calculating this
adjustment, and it provided a national
solution to the problem. It was accept-
ed unanimously by the Senate Finance
Committee, and it was included in the
Senate health reform bill, the Patient
Protection and Affordable Care Act,
PPACA, that was enacted last year.

The goal of my amendment was to
assure that the statutory mandate of
the Social Security Act is met and that
the most recent and relevant data is
used for these geographic adjusters.
The language of section 3102(b) is very
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specific. It requires a transitional 2-
year period of limited relief to reduce
the impact of the current, inequitable
practice expense formula in rural areas
while a broader analysis of the method-
ology and evaluation of the data is con-
ducted by the Department of Health
and Human Services, HHS. The Sec-
retary is mandated to limit the impact
of the existing adjustments by reflect-
ing only one-half of the geographic dif-
ferences in employee wages and rents
in the PE GPCI adjustment for 2010 and
2011 and to hold harmless those local-
ities that would otherwise see a reduc-
tion as a result of this adjustment.
Most importantly, the provision re-
quires that a longer term solution be
implemented in 2012, at which time the
Secretary must make appropriate ad-
justments to the formula to ensure ac-
curate geographic practice expense ad-
justments.

This 2-year transition in 2010 and 2011
was provided to allow time for a fo-
cused, in-depth study by the Centers
for Medicare and Medicaid Services,
CMS, on the data and methodology
used to support a revised PE GPCI for-
mula that would be implemented by
January 1, 2012. However, to date CMS
has failed to make any significant
changes in the sources of the data or
the methodology used in calculation of
the practice expense adjustment. Al-
though CMS has acknowledged its obli-
gations for an additional study as
called for by section 3102(b), they con-
tinue to claim that their ‘“‘analysis of
the current methods of establishing PE
GPCIs and [their] evaluation of data
that fairly and reliably establish dis-
tinctions in the cost of operating a
medical practice in the different fee
schedule areas meet the statutory re-
quirements’ of section 3102(b), Federal
Register, November 29, 2010, Page 73254.
I strongly disagree.

When the current Medicare payment
system was established, Congress de-
cided that geographic adjustments
would be appropriate to equalize physi-
cian payment by reflecting differences
in physicians’ practice costs, and it es-
tablished the geographic practice cost
indices, GPCIs, for physician work,
practice expenses, and malpractice pre-
miums. Congress also mandated that
HHS use the most recent data available
relating to practice expenses in calcu-
lating the geographic adjustments for
physician practice costs.

However, CMS has long relied upon
proxy data sources that bear little to
no relevance to actual practice costs,
such as using Housing and Urban De-
velopment, HUD, apartment rental
data to calculate physician office rent.
This doesn’t have any connection with
the cost of office space, let alone a phy-
sician’s office. Also, the current for-
mula only counts employee wages in
four occupations: nurses, clerical per-
sonnel and medical technicians but it
should reflect employee wages more ac-
curately by also taking into account
physician assistants, office administra-
tors, and other more highly com-
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pensated specialists commonly em-
ployed in practices today. The third
category, of ‘“‘other’ expense, is consid-
ered to be a national market and not
adjusted. It should include expenses
like office furniture and information
technology that cost the same, no mat-
ter where you live, but it doesn’t. And
the weights used by CMS in their
methodology are outdated and fail to
represent physician practice expenses
accurately.

Unfortunately, the more accurate
calculation of practice expense costs
that was intended to be achieved by my
amendment also has been jeopardized
by a special interest provision that was
added to PPACA behind the closed
doors of the majority leader during the
Senate floor consideration of health re-
form. It addresses geographic dispari-
ties in Medicare payment but it helps
just 5 States at the expense of the
other 45 States. It is what I call the
“Frontier Freeloader’ provision. It im-
proves Medicare reimbursement in
these frontier States by establishing
floors for the hospital wage index and
the physician practice expense GPCI. A
frontier State is defined as one with 50
percent or more frontier counties, de-
fined as counties with a population per
square mile of less than six.

This special deal will ensure that
higher payments go to just five rural
States in 2011—North Dakota, South
Dakota, Montana, Wyoming and Ne-
vada—at the expense of every other
State. But the Frontier Freeloader is
even more egregious because Iowa and
other States like Arkansas and New
Mexico that don’t benefit from this
provision are paying for it! So, tax-
payers in your State and mine all the
other 45 States—will kick in to pay for
this unfair $2 billion Frontier Free-
loader carve-out for five States that
ends up harming all the other rural
States. And that is just the cost for the
next few years. The frontier States
deal does not sunset, and it is not time-
limited. It will continue to benefit so-
called ‘‘frontier States” forever while
taxpayers in your State and mine con-
tinue to pay the bills. It’s another ex-
ample of how the lack of transparency
and the deals made behind closed doors
to garner votes last year led to bad
policies. And it became law when the
President signed the health care re-
form bill.

I introduced legislation to eliminate
the inequitable frontier freeloader pro-
vision in the last Congress and to im-
prove Medicare beneficiaries’ access to
care in all rural States. The Medicare
Rural Health Care Equity Act of 2010
would have eliminated this special
Medicare reimbursement rate for fron-
tier States and provided additional
funds from its repeal to improve reim-
bursement in all rural States. Iowa
provides some of the highest quality
care in the country but it does not
meet the definition of a frontier State.
Certainly Iowa should have been helped
since Medicare reimbursement for hos-
pitals and physicians is lower in Iowa
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than in most of these so-called ‘‘fron-
tier” States. Medicare also pays much
lower rates in other rural States, like
Arkansas and New Mexico, but they
don’t benefit from the Frontier Free-
loader because they don’t meet the def-
inition of a frontier State. We should
improve physician payments for all
rural States, not just a select few. And
it’s unfair to improve hospital pay-
ments for just a few States. My legisla-
tion would have eliminated those spe-
cial payments for just five States, and
I will be reintroducing that legislation
again soon.

The Institute of Medicine, IOM, has
been asked by HHS to evaluate the ac-
curacy of the existing geographic ad-
justment factors and whether the cur-
rent measures and data are representa-
tive of the costs. I have prepared a
statement for consideration by the
IOM committee charged with this re-
view, the Committee on Geographic
Adjustment Factors in the Medicare
Program. I urge the IOM to address the
inaccuracy of the current geographic
adjusters used for physician practice
expense, the methodology and data
used in their calculation, and the ad-
verse effect of the existing practice ex-
pense geographic adjustment factor on
rural access to care. I also urge IOM to
review the frontier States provision
and provide HHS and Congress with
recommendations on specific factors
that could be used to determine physi-
cian practice costs in those States in
lieu of the inequitable frontier States
floor.

It is my hope that the IOM will care-
fully consider these comments as it
proceeds with its review and develops
recommendations and a report to be
submitted to HHS and the Congress
later this year. I ask unanimous con-
sent that my statement to the IOM be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT OF SENATOR CHUCK GRASSLEY
(Institute of Medicine, Committee on Geo-

graphic Adjustment Factors in the Medi-

care Program, Jan 5, 2011)

As the senior senator from Iowa and the
Ranking Member of the United States Sen-
ate Committee on Finance in recent years, I
appreciate the opportunity to provide this
statement to the Institute of Medicine (IOM)
on a study that the IOM has undertaken at
the request of the Secretary of the Depart-
ment of Health and Human Services (HHS)
regarding the accuracy of the geographic ad-
justment factors used for Medicare payment.

For the last ten years, I served either as
Ranking Member or as the Chairman of the
Senate Committee on Finance, which has ju-
risdiction over Medicare. During this time, I
led congressional efforts to establish more
accurate geographic adjusters for Medicare
physician payment and to realign incentives
in Medicare to promote higher quality and
more efficient care. This IOM committee has
been asked to evaluate the accuracy of the
geographic adjustment factors and to pro-
vide their recommendations as to whether
the current measures and data are represent-
ative of the costs. I would like to address the
inaccuracy of the current Medicare geo-
graphic adjustment factors used for physi-
cian practice expense, the methodology and
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data used in their calculation, and the ad-
verse effect of the existing practice expense
geographic adjustment factors on rural ac-
cess to care. I offer these comments for con-
sideration by the committee as it proceeds
with its review and develops its rec-
ommendations and report to HHS and Con-
gress later this year.

MEDICARE’S FLAWED GEOGRAPHIC ADJUSTMENT

FACTORS

Medicare’s payment system for physicians
is flawed in many ways. One of those flaws is
the unjustified geographic disparities in pay-
ment that has for many years given unfairly
low payments to high quality areas like my
home state of Iowa and other rural states.
Geographic equity in Medicare payment has
been a longstanding issue of major concern
to me. The new health care reform law, the
Patient Protection and Affordable Care Act
(PPACA), includes a provision I authored
that makes some much needed changes in
the calculation of the geographic adjustment
factors that is intended to provide more eq-
uitable payments to physicians in rural
areas and to improve access to health care
for Medicare beneficiaries in rural states.

Medicare payment differences from one
area to another based on the geographic ad-
justments known as the Geographic Practice
Cost Indices (GPCIs) are intended to equalize
physician payment by reflecting differences
in physician’s practice costs but they do not
accurately represent those costs in Iowa or
other rural states. They have been a dismal
failure, in fact. They discourage physicians
from practicing in rural areas because they
create unfairly low Medicare reimbursement
rates.

I introduced legislation to correct these
unwarranted geographic payment disparities
in the 110th Congress, the Medicare Physi-
cian Payment Equity Act of 2008, as well as
the Medicare Rural Health Access Improve-
ment Act of 2009 in the 111th Congress. In the
fall of 2009, I also offered an amendment in
the Senate Finance Committee markup of
health reform legislation to reform the prac-
tice expense geographic adjustment that has
caused unduly low payments to physicians in
rural areas due to the inaccurate data and
methodology that is used.

My amendment was intended to provide
more equity and accuracy in calculating this
adjustment as well as to provide a national
solution to the problems that have arisen
from the current unwarranted disparities in
Medicare payment due to these geographic
adjustments. The amendment was accepted
unanimously by the Senate Finance Com-
mittee during markup of Senate health re-
form legislation in September 2009. Section
3102(b) of the Patient Protection and Afford-
able Care Act (PPACA) that passed the Sen-
ate and became law is based on this amend-
ment. It requires HHS to improve the accu-
racy of the Practice Expense Geographic
Practice Cost Index (PE GPCI) data and
methodology and to examine the feasibility
of using actual data or reliable survey data
on office rents and non-physician staff
wages. These two PE GPCI inputs, which are
the only inputs adjusted to reflect local
costs, currently do not measure physician
costs. Instead, they rely upon proxies. The
current input adjustments are not credible
because of their reliance on proxy data
sources rather than actual physician prac-
tice costs. As a result, some physicians are
paid more and others are paid significantly
less for the very same service with the same
time, effort, and expertise needed to furnish
that service to a Medicare beneficiary.

I urge the committee to note the wide dif-
ferences in physician payment under the
GPCIs as currently constructed. At the be-
ginning of calendar year 2010, before the
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transitional adjustments required by
PPACA, a 38.894% difference in Medicare
physician payment on average existed be-
tween the highest paid and the lowest-paid
Medicare Part B payment locality (Alaska
and Puerto Rico) for the same Medicare serv-
ice. The PE GPCI disparity for this same pe-
riod was even greater, ranging from 1.441
(San Francisco) for the highest to 0.694 for
the lowest (Puerto Rico) and 0.821 for the
second lowest (the rest of Missouri), with 1.0
being the average. The PE GPCI for Iowa was
0.870. This means that physicians in San
Francisco received a PE GPCI adjustment
that was 144 percent of the average, while
Iowa physicians received an adjustment of
just 87 percent.

Survey findings of the American Medical
Association (AMA) and others challenge this
significant range in payment disparity by
showing little measurable distinction in phy-
sician practice expenses throughout the
country. The AMA PPIS is based on actual
physician data, rather than the proxy data
upon which CMS relies. Geographic distinc-
tions in physician practice expense payment
in rural areas should be supported by accu-
rate and reliable data and calculations. I
urge the committee to address this discrep-
ancy between credible surveys, based on real
physician cost data, and the PE GPCI range
established by CMS.

Section 3102(b) requires a transitional two-
year period of limited relief to reduce the
impact of the current, inequitable practice
expense formula in rural areas while a broad-
er analysis of the methodology and evalua-
tion of the data is conducted by HHS. The
Secretary is mandated to limit the impact of
the existing adjustments by reflecting only
one half of the geographic differences in em-
ployee wages and rents in the PE GPCI ad-
justment for 2010 and 2011 and to hold harm-
less those localities that would otherwise see
a reduction as a result of this adjustment.
The provision requires that a longer-term so-
lution be implemented in 2012, at which time
the Secretary must make appropriate adjust-
ments to the formula to ensure accurate geo-
graphic practice expense adjustments. These
statutory adjustments were intended to
moderate the negative effects of the existing
inaccurate GPCI disparities on low-paid
Medicare regions while allowing time for a
focused, in-depth study by the Centers for
Medicare and Medicaid Services (CMS) on
the inputs, weights, and data used in the PE
GPCI to support a revised formula that
would be implemented as of January 1, 2012.

Congress agreed at the inception of the
current Medicare payment system that, to
the extent physicians practicing in the var-
ious Medicare payment localities face higher
or lower practice expense burdens, reason-
able distinctions in Medicare payment would
be appropriate, and it established the Geo-
graphic Practice Cost Indices (GPCIs) for
physician work, practice expenses, and mal-
practice premiums to do so. To support the
PE GPCI, Congress directed the Department
of Health and Human Services to ‘‘use the
most recent data available relating to prac-
tice expenses . . . in different fee schedule
areas.” (Social Security Act, Section
1848(e)(1)(D)). The statutory requirement
makes it clear that there must be a nexus
between data sources and actual physician
practice expenses as represented by the in-
puts of the PE GPCI.

However, CMS has long relied upon proxy
data sources that bear little to no relevance
to actual practice costs. Furthermore, the
weights used by CMS are outdated and fail to
represent accurately the relativity in ex-
penses in this dynamic and ever-changing
field. It is my understanding that the PE
GPCI, in particular, is currently supported
by data that is neither relevant to physician
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practices nor credible to physicians. Physi-
cians who serve the Medicare population
must bear the burden of their true practice
costs while the Medicare payment system
upon which they rely fails to reflect those
same practice expense costs fairly and accu-
rately.

The goal of Section 3102(b) is to assure that
the statutory mandate of the Social Security
Act is met and that the most recent and rel-
evant data is used for these geographic ad-
justers. The language of Section 3102(b) is
very specific in its directions but so far CMS
has failed to make significant changes in the
methodology or data used in calculation of
the PE GPCI. The final CMS CY 2011 Medi-
care physician payment rule sets forth the
results of CMS’ sixth 3-year GPCI review. Al-
though CMS acknowledged its obligations
for an additional PE GPCI study under Sec-
tion 3102(b) of PPACA, they stated that their
“analysis of the current methods of estab-
lishing PE GPCIs and [their] evaluation of
data that fairly and reliably establish dis-
tinctions in the cost of operating a medical
practice in the different fee schedule areas
meet the statutory requirements’ of Section
3102(b) (Federal Register, November 29, 2010,
Page 73254).

The most recent CMS review and analysis
does not provide a new analysis and evalua-
tion of data but merely treads old ground,
looking at the PE GPCI underlying data and
its weights along the lines of what other
studies have already examined. For example,
CMS continues to rely, with little justifica-
tion, on Housing and Urban Development
(HUD) section 8 apartment rent data as a
proxy for physician rent even though Section
3102(b) directs CMS to evaluate ‘‘the feasi-
bility of using actual data or reliable survey
data developed by medical organizations on
the costs of operating a medical practice, in-
cluding office rents and non-physician staff
wages in different fee schedule areas.” If no
suitable nationwide data on rental rates for
physician office space currently exist, the
IOM should recommend other approaches for
CMS to use in studying this issue to come up
with more reliable data than HUD apartment
rents.

CMS acknowledged in the final physician
payment rule for CY 2011 that there is much
ongoing analysis of the PE GPCI data that
could form the basis of future GPCI changes.
They stated that they would ‘‘review the
complete findings and recommendations
from the Institute of Medicine’s study of ge-
ographic adjustment factors for physician
payment’” along with other HHS activities
and continue to study the issues as required
by Section 3102(b) (Federal Register, Novem-
ber 29, 2010, Page 73256). CMS will consider
the GPCIs for CY 2012 again in the context of
their annual physician fee schedule rule-
making beginning in CY 2011 based on infor-
mation that is available then.

A significantly more comprehensive anal-
ysis and detailed evaluation should be con-
ducted for the PE GPCI study mandated by
Section 3102(b) than what has been detailed
by CMS in its final CY 2011 Medicare physi-
cian payment rule. New studies, data, and
other approaches must exist or be developed
to facilitate reliability and accuracy in iden-
tifying actual physician practice expenses
and setting weights among those expenses.
That is why a two-year transition was pro-
vided: to ensure that CMS would have suffi-
cient time to do additional studies, if need-
ed, and come up with more meaningful data
than, for example, continuing to use apart-
ment rental data which bears no relation to
the cost of a physician’s office. I urge the
committee to provide CMS with specific rec-
ommendations for more accurate method-
ology that could be used to determine the PE
GPCIs and obtain more reliable actual or
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survey data sources to be used in these cal-
culations.
THE INEQUITABLE FRONTIER STATES PROVISION

Unfortunately, the more accurate calcula-
tion of practice expense costs that was in-
tended to be achieved by Section 3102(b) has
been jeopardized by a special interest provi-
sion that was added to PPACA behind closed
doors during the Senate floor consideration
of health reform. The ‘“‘frontier states’ pro-
vision addresses geographic disparities but
helps just five states at the expense of the
other 45. It improves Medicare reimburse-
ment in the so-called frontier states by es-
tablishing a permanent 1.0 floor for the PE
GPCI as well as for the hospital wage index,
effective January 1, 2011. A frontier state is
defined as one with 50 percent or more fron-
tier counties, defined as counties with a pop-
ulation per square mile of less than six. The
frontier states provision ensures that higher
Medicare physician payments resulting from
a higher PE GPCI adjustment go to just five
states in 2011—Montana, Wyoming, North
Dakota, South Dakota, and Nevada.

Iowa provides some of the highest quality
care in the country but it does not meet the
definition of a frontier state. Yet Medicare
reimbursement for hospitals and physicians
is lower in Iowa than in most of these so-
called frontier states. Medicare also pays
much lower rates in other rural states that
do not meet the definition of a frontier state.

The frontier states provision is even more
egregious because taxpayers in all 50 states
will help pay the estimated $2 billion cost for
a provision that benefits just five states.
That amount is the Congressional Budget Of-
fice cost estimate of the frontier states pro-
vision for the next ten years. A practice ex-
pense floor for rural states may be warranted
but it should not be an adjustment for just a
few select states. This automatic pay in-
crease for frontier state physicians could re-
sult in reduced access for Medicare bene-
ficiaries in nearby rural states that do not
have the 1.0 PE floor if physicians migrate to
those rural areas where Medicare payment
has been significantly increased.

Last spring I introduced legislation, the
Medicare Rural Health Care Equity Act of
2010, to eliminate the special Medicare reim-
bursement rates for frontier states. It is im-
perative to reduce unwarranted geographic
disparities and base physician practice ex-
pense costs on actual or reliable survey data,
not by legislative fiat that improves physi-
cian payments for just a few states. Al-
though legislative action would be required
to make changes in this regard, I urge the
IOM to review this situation and provide rec-
ommendations to HHS on whether specific
factors should be considered to determine
physician practice costs in frontier states if
such a floor did not exist.

CONCLUSION

The practice expense geographic adjust-
ment factor has a significant impact on the
health care workforce in rural areas, because
it plays a major role in the ability to recruit
and retain physicians in rural areas who see
more patients and work longer hours for cor-
respondingly lower pay. This in turn can re-
sult in Medicare beneficiaries in rural areas
having reduced access to physicians and
other health care practitioners. Twenty per-
cent of the population lives in rural America
yet only nine percent of physicians practice
there. Shortages of primary care and spe-
cialty physicians currently exist in many
rural areas yet unwarranted geographic pay-
ment disparities make it difficult to improve
access for rural Medicare beneficiaries and
other patient populations.

The existing inaccurate geographic adjust-
ments by CMS result in unwarranted and un-
duly low rural reimbursement rates. More
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current, relevant, and accurate data sources
exist and should be used by CMS to make ge-
ographic adjustments to Medicare payments,
especially in the area of physician practice
expense. The current geographic disparities
in payment are not based on actual or reli-
able data, and they put rural Medicare bene-
ficiaries at risk. I urge the committee to rec-
ommend that CMS use actual practice cost
data rather than the current inaccurate
proxies to ensure that Medicare payment re-
flects true geographic differences in physi-
cian practice costs.

——————

START TREATY

Mr. COBURN. Mr. President, the
Constitution of the United States is an
amazing document. Every day I appre-
ciate the foresight of our Founding Fa-
thers who knew that future Presidents,
of any political philosophy, would seek
to expand their power and try to im-
pose their will over the legislative
branch, the branch closest to the citi-
zens of the United States.

For this reason they added an impor-
tant clause in article 2, section 2 that
says ‘‘He shall have Power, by and with
the Advice and Consent of the Senate,
to make Treaties, provided two thirds
of the Senators present concur;”’

Negotiators for the Strategic Arms
Reduction Treaty on both sides know
the terms of our Constitution, which
predates both the Russian Federation
and the Soviet Union it replaced.

However, as the Senate considered
the Strategic Arms Reduction Treaty,
or the START treaty, supporters of the
treaty seemed to say that the Senate
should abandon its role of advice and
just focus on consent. It was repeated
many times that any change, no mat-
ter how minor or no matter how much
it improved the treaty, would be con-
sidered a treaty-killer as further nego-
tiation with Russia was inexplicably
taken off the table as an option.

The reasonable amendments offered
by Republican Senators were all
rebuffed. The supporters of the treaty
repeated many times how reasonable
the amendments were but that the
treaty was not the appropriate time to
be debating such matters. Authors of
amendments involving ensuring a ro-
bust missile defense, improving verifi-
cation to prevent Russia from cheat-
ing, and merely mentioning the exist-
ence of tactical nuclear weapons were
all told that another day is the best
time to discuss those matters. How-
ever, one of the greatest threats to
United States national security is the
acquisition of a tactical nuclear weap-
on by a terrorist organization. Since
Russia has a preponderance of the
world’s tactical nuclear weapons, how
can it be that a treaty dealing with nu-
clear weapons control is not the time
to discuss this issue?

Supporters of the START treaty say
that after it is ratified the President
will be able to go and negotiate further
agreements with the Russians on mat-
ters important to the United States’
interest such as the tactical nuclear
weapons. However, both opponents and
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supporters of the treaty know that
there is no intention of this adminis-
tration to pursue follow-on nuclear
agreements with the Russian Federa-
tion. There are several reasons for this.
We now have no leverage with the Rus-
sian Federation since they have al-
ready gotten a treaty favorable to
their interests. Further, we will be
pressing the Russians on other issues
impacting our national security such
as sanctions on Iran. Supporters of the
treaty believe that Russia will be more
amenable to our requests when history
shows that Russia will act in their in-
terest and are not concerned with exis-
tential threats to our national secu-
rity.

Finally, one of the purposes of any
arms treaty is to clarify and inform
signatories to the treaty about capa-
bilities and intentions of each side.
However, the new START treaty nei-
ther clarifies nor informs anyone about
the United States’ capability and in-
tentions with regards to a national
missile defense program. It is clear
that the negotiators wanted to avoid
this difficult topic knowing that Rus-
sia opposes the concept of the United
States being able to defend itself from
a rogue missile attack. However, by
avoiding the topic completely, Russia
is forced to consider the mixed mes-
sages of the Obama administration
withdrawing missile defense capability
from Poland and statements by admin-
istration officials and Congress calling
for a robust four-phase missile defense
program. The treaty as written can
only cause further instability and con-
fusion on the critical issue of missile
defense between the United States and
the Russian Federation. Clarifying
amendments from Republican Senators
regarding missile defense and the
United States’ intention to deploy
technologies against all four phases of
ballistic missile flight would have
helped the treaty, not killed it. In-
stead, the lone statement on missile
defense in the preamble of the treaty
clearly implies that the United States
should limit its missile defense in an
attempt to limit the need for offensive
missiles. The United States has no in-
tention of doing so as it is a national
security threat for us to ignore the
dangers posed by North Korea and Iran
in this area.

Because of these many reasons, I
voted against the new Start treaty.
While it did pass over my objections, I
hope that future Senators will not use
the debate we just held in this lame-
duck session of Congress as precedent
to abdicate their constitutional role
for international agreements.

————

REMEMBERING SENATOR CHARLES
SUMNER

e Mr. BROWN of Massachusetts. Mr.
President, today I rise to celebrate the
bicentennial, January 6, 2011, of the
birth of U.S. Senator Charles Sumner,
who so ably represented the Common-
wealth of Massachusetts in this body
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