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The House was not in session today. Its next meeting will be held on Tuesday, September 8, 2009, at 2 p.m.

The Senate met at 9:30 a.m. and was
called to order by the Honorable Tom
UpALL, a Senator from the State of
New Mexico.

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Almighty God, holy, powerful, lov-
ing, good, thank You for expressing
Your love to us with generous gifts. We
are grateful for the gift of Your mercy,
which delivers those bruised and bat-
tered by life. Thank You also for the
peaceful satisfaction You give us as we
strive to do Your will. Lord, You have
sustained our families and loved ones
and nourished us with the blessings of
faithful friends. You also have honored
us with the privilege of being called
your children. You have showered our
land from Your bounty with freedom,
justice, strength, and resilience.

Thank You for our lawmakers, who
work to keep America strong, and for
our military men and women and their
families, who daily sacrifice to keep us
free. Lord of hosts, we lift to You this
day our gratitude and praise. Amen.

——

PLEDGE OF ALLEGIANCE
The Honorable ToM UDALL led the

Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
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to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, August 5, 2009.
To the Senate:

Under the provisions of rule I, Section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable ToM UDALL, a Senator
from the State of New Mexico, to perform
the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. UDALL thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER
The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

SCHEDULE

Mr. REID. Mr. President, following
leader remarks, there will be a period
of morning business until 10 a.m., with
Senators permitted to speak therein
for up to 10 minutes each.

Following that morning business, the
Senate will resume consideration of
the nomination of Sonia Sotomayor to
be an Associate Justice of the Supreme
Court of the United States. Debate will
be controlled at alternating times,
with the majority controlling the first
hour, starting at 11 o’clock, and the
time between 2 and 3 p.m. will be
equally divided and controlled, with
the majority controlling the first 30

minutes and the Republicans control-
ling the final 30 minutes.

Because of the special caucus the
Democrats are having, we will be in re-
cess from 3 until 5 p.m. When the Sen-
ate reconvenes, the Senate will resume
the 1-hour alternating blocks of time,
with the Republicans controlling the
first hour.

In addition to the Supreme Court
nomination that we need to deal with,
there are two major items we need to
complete before we leave for the Au-
gust recess. First, we have to have
some way of moving forward on the
travel promotion and on the cash for
clunkers. If we don’t work something
out on cash for clunkers, I will file a
cloture motion this evening, which
means we will have to have a cloture
vote on Friday. If people want to use
the 30 hours, it goes over until Satur-
day. I don’t think that is the case. I
have had a number of very good con-
versations with the Republican leader,
and we all acknowledge that a signifi-
cant majority want to move forward
with this legislation that has resulted
in the sales, in a period of days, of al-
most 300,000 vehicles. For us, the tax-
payers, it creates jobs, helps our manu-
facturing base and helps the taxpayers,
in effect, who loaned money to these
two manufacturers. This will help
them repay that money. It has been
stimulative, and we recognize that.

That having been said, some people
still don’t like the program. So we
have to figure a way to move through
that. It is my understanding that the
Democrats have one amendment. I
have explained it to the Republicans.
The Republicans have a long list of
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amendments. They are going to have to
whittle that down to a reasonable num-
ber so we can deal with them soon. I
hope we can work something out so
that we can meet our responsibilities.

We also have a number of nomina-
tions that have been held up as a result
of the Supreme Court nomination. We
hope all of that can be taken care of as
soon as she is confirmed.

——————

MEASURE PLACED ON
CALENDAR—S. 1572

Mr. REID. Mr. President, I am told
that S. 1572 is due for a second reading
and is now at the desk.

The ACTING PRESIDENT pro tem-
pore. The majority leader is correct.

The clerk will read the bill for the
second time.

The legislative clerk read as follows:

A Dbill (S. 1672) to provide for a point of
order against any legislation that eliminates
or reduces the ability of Americans to keep
their health plan or their choice of doctor or
that decreases the number of Americans en-
rolled in private health insurance, while in-
creasing the number of Americans enrolled
in government-managed health care.

Mr. REID. Mr. President, I object to
further proceedings with respect to
this legislation.

The ACTING PRESIDENT pro tem-
pore. Objection is heard. The bill will
be placed on the calendar.

——————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

——————

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now proceed to a period of
morning business until 10 a.m., with
Senators permitted to speak therein
for up to 10 minutes each.

The Senator from Florida is recog-
nized.

———

SEARCH FOR CAPTAIN SCOTT
SPEICHER

Mr. NELSON of Florida. Mr. Presi-
dent, I want to call to the attention of
the Senate, and thank the Pentagon
for its dogged pursuit in finding the
evidence of CPT Scott Speicher, U.S.
Navy, the pilot of the F-18 Hornet who
was shot down on the first night of the
gulf war back in 1991.

This saga has evolved over the last 18
years. The Pentagon became lax in the
1990s and did not pursue the finding of
evidence, and there were all kinds of
reports that Captain Speicher may
have been alive and held in a prison.
You can imagine the trauma, the emo-
tional ups and downs, that occurred to
the family, which included the children
who were quite young at the time and
are now at the age that they are in col-
lege. Fortunately, the Pentagon, about
8 or 9 years ago, got serious about the
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search. When we invaded Iraq in 2003,
they even created a search team.
Again, there were all of these false
leads that there had been the sighting
of a pilot. An Iraqi refugee said he saw
an American pilot in a prison. It went
on and on.

Of course, the hopes of the family
were that CPT Scott Speicher was
going to be found alive.

Our Pentagon even went so far—and I
commend them—that one of the first
sets of questions on the debriefing of
any Iraqi detainee—and especially the
high-value detainees—the question
would be asked, ‘“Do you know about
an American pilot?”” All of these leads
turned out to be false or they led to
nothing. So it was that we expected
that what would happen to find the
final evidence would be a Bedouin tribe
that would have been in the area of the
Iraqi desert at the time Captain
Speicher punched out, or ejected, from
his jet that was hit.

The irony was that Scott was not
even supposed to fly that first attack
wave, but another member of the
squadron got sick and he filled in. Hi-
ther he was hit with a ground-to-air
missile or somehow in the aerial com-
bat of the darkness of that night, and
he ejected from his airplane. The rest
has been a mystery until a Bedouin,
thought to have been a younger child
at the time, in 1991, remembered a pilot
being buried. He could not identify the
location, but knew of another Bedouin
who was an adult at the time, and that
Bedouin ultimately led the marines to
the site and an extensive investigation
and excavation that occurred on the
Iraqi desert floor.

So all who have participated—the
Army Reserve, Major Eames, who led
the Scott Speicher search party, and
who extended his duty voluntarily for
an additional 6 weeks way back in 2003,
because he was absolutely intent that
he was going to find this downed pilot.
For all of those, including the Chair-
man of the Joint Chiefs and the CNO,
who have now brought this to closure,
because last weekend they found the
remains of Captain Speicher, with a
positive identification through one of
his jawbones with his military dental
records, to be confirmed even further
by DNA evidence. We know now that
Captain Speicher can be brought home
and his family can have final closure.

I will conclude by saying that a mis-
take was made that we never want to
repeat. Because of him being mistak-
enly declared dead at a press con-
ference the next morning after that
first night attack in the first gulf
war—he was mistakenly declared dead
by the Secretary of Defense—we did
not send a search and rescue mission.
Every military pilot has to have the se-
curity of knowing that if he has to
eject, a search and rescue mission is
coming after him. That is the mistake
we will not make again.

For the family, and on behalf of
them, I want to say to the Pentagon
and to the other Senators who have
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participated in this 18-year quest on
behalf of Scott’s family in Florida,
thank you from the bottom of their
hearts.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois is rec-
ognized.

————
BANKRUPTCY REFORM

Mr. DURBIN. Mr. President, if you
look at the root cause of our economic
crisis today, most people would agree
that it started in the housing industry.
People across America signed up for
these new mortgages—adjustable rate
mortgages—with terms that some peo-
ple had never seen before. Sometimes
they were terms that turned out to be
unrealistic for the person’s income and
the value of the property; and at the
end of a reset period, what was an af-
fordable mortgage became unafford-
able. People were then faced with the
grim reality that they could not stay
in their homes.

Some of the folks who entered into
these mortgages signed up for bad
mortgages. Others were misled into
them. Some signed up for a mortgage
and lost their jobs. The net result of it,
though, was that we saw foreclosures
across America in record numbers.

About 2 years ago, I started a legisla-
tive effort to change the Bankruptcy
Code. The Bankruptcy Code is a set of
laws for those who declare bankruptcy,
and those who go into it try to restruc-
ture their debts and emerge from bank-
ruptcy in a solid financial position.

When they go to court, virtually any
secured asset, that is, a debt which has
a security of the thing that is borrowed
against, can be restructured by the
court. If it is a vacation home, a mort-
gage on a vacation home, a mortgage
on a ranch or a farm, a secured debt on
a boat, a car—things such as these can
be restructured by the court to try to
come down to terms that are affordable
based on the reality of the income of
the person filing bankruptcy. There is
one exception to this: the court cannot
restructure the mortgage on a primary
residence. Of all of the things we own,
maybe the most important thing is our
home, and the law specifically pre-
cludes the bankruptcy court from re-
structuring the mortgage. So, facing
bankruptcy, you go in with your mort-
gage in foreclosure, and the court says:
There is nothing we can do. We might
be able to do something about your va-
cation home, your farm, or your ranch,
but nothing about your home. So peo-
ple end up having their homes fore-
closed upon.

It struck me that we needed to
change this because there was a time
when people would borrow money for
their home, take out a mortgage from
a bank down the street, from a banker
they knew, and they would make their
payments to that bank. That world
changed when banks started selling the
paper off to other banks and institu-
tions, and then it went wild. It went
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beyond another bank or institution
into groups of investors who bought a
piece of a share of your mortgage.
Someone may have bought an interest
in the interest payments you were
going to make in the fifth year of your
mortgage. So what started off as a
bank down the street that you knew
personally at a closing turned out to be
a group of financial institutions you
didn’t even know and never heard of
and may never, ever learn the identity
of. So when time came for foreclosure,
you had to herd in all of these financial
cats and try to get everyone to agree
with what would happen next, and it
became impossible.

Well, my idea 2 years ago was to
change the Bankruptcy Code to allow
the bankruptcy court to restructure
and rewrite the mortgage terms so that
a person could stay in their home just
as they could continue to own a vaca-
tion home. It seemed to me a modest
suggestion but one of value because it
gave the court a voice in saying to all
of these different lenders that had a
piece of your mortgage: You all better
come together and gather around the
table because we are going to make a
decision in this court, and you just
can’t ignore it.

I introduced this almost 2 years ago.
It had staunch opposition from the
banking industry. They did not want to
give that power to the bankruptcy
court, and they said: You anticipate
only 2 million foreclosures in America,
so we don’t see the need for a change in
the Bankruptcy Code.

Really? A recent study by the Boston
Federal Reserve found that, in 2007 and
2008, just 3 percent of homeowners at
risk of foreclosure received modifica-
tions that reduced their monthly pay-
ments. Just 3 percent of troubled
homeowners received any real help.

Another study found that more mort-
gage modifications increased the mort-
gage balance than decreased the bal-
ance.

I called the bill on the floor, and I
lost. Well, today, we are facing over 9
million foreclosures in bankruptcy.
The banking industry is still vehe-
mently opposed to any type of change
in the bankruptcy law, and when it
comes to foreclosures in America, the
situation is going from bad to worse.

This morning’s New York Times
business section has a headline: ““U.S.
Effort Aids Only 9 Percent of Eligible
Homeowners.”” The article is about the
voluntary efforts of mortgagors to re-
negotiate the terms of mortgages for
people facing foreclosure. If a person is
facing foreclosure because of a reset in
mortgage terms and the foreclosure
goes through, it is a disastrous result
for the family—they lose their home; it
is a disastrous result for the neighbor-
hood because every time a home goes
into foreclosure, the neighbors’ home
values go down—this year alone, fore-
closures will drain more than $500 bil-
lion from neighboring home values; and
it is a disastrous result for the bank.
Banks don’t win in foreclosure. I have
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heard estimates that they lose up to
$50,000 for every foreclosure. So it
would seem to me that the avoidance
of foreclosure is a good thing for every-
one involved: the homeowner, other
people who own property in the neigh-
borhood, as well as the bank. Yet it
turns out that when we turn to the
banks and say: So do something about
it voluntarily, their response to it is
meager and disappointing.

The Treasury Department said on
Tuesday that only a small number of
homeowners—235,247, or 9 percent of
those eligible—had been helped by the
latest government program created to
modify home loans and prevent fore-
closures. A report released by Treasury
officials identified lenders who had
made slow progress in offering more af-
fordable mortgages, naming Bank of
America and Wells Fargo as among
those failing to reach large numbers of
eligible borrows. While 15 percent of el-
igible homeowners have been offered
help through the mortgage modifica-
tion program, the low rate of actual
mortgage reductions has frustrated ad-
ministration officials.

In a hearing two weeks ago in the
Senate Judiciary Committee, we heard
testimony from the National Consumer
Law Center that I found troubling.
Housing counselors from all over the
country have told stories of violations
of the Administration plan by the
servicers. Homeowners have been asked
to pay fees to apply for a trial modi-
fication and to waive their legal rights.
Servicers have told homeowners that
homeowners need to skip payments to
become eligible, which puts them even
farther behind. Servicers have refused
to offer eligible homeowners a modi-
fication, and have offered modifica-
tions that do not comply with the pro-
gram guidelines—and that is for the
homeowners lucky enough to get some-
one at the servicers’ call centers to an-
swer the phone. Worst of all, servicers
continue to pursue foreclosures even as
they are supposedly working with
homeowners on a mortgage modifica-
tion.

This has to end. Whether the bankers
and mortgage servicers are failing be-
cause of intransigence or incompetence
doesn’t matter. Our economy is hang-
ing in the balance. They have to do
much better.

The Times article goes on to note
that some banks have done better than
others. Where Bank of America has
modified only 4 percent of eligible
mortgages and Wells Fargo, 6 percent,
CitiMortgage, a unit of Citigroup, fared
better at 15 percent, and JPMorgan
Chase is among the most successful,
modifying loans for 20 percent of eligi-
ble borrowers.

In the previous administration, the
Secretary of the Treasury, Hank
Paulson, called me and told me what
they were going to do to try to rescue
the banks.

I said: Hank, you have to get to the
heart of this. It is the foreclosure cri-
sis. What are you going to do about the
people losing their homes?
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He said that they were not going to
do anything except a voluntary pro-
gram.

The voluntary program of the Bush
administration didn’t work and now
the voluntary program of this adminis-
tration is not working. There are not
enough people who are facing fore-
closure who realistically have an op-
tion of renegotiating the terms of their
mortgages.

I credit President Bush and President
Obama with offering the opportunity
to lead to the industry. Frankly, they
have failed. A few of these banks have
done reasonably well, if you consider 20
percent of those eligible being offered
mortgage modification something to
brag about, but others are terrible.

So yesterday I along with Senator
REED and Senator WHITEHOUSE sent a
letter to the heads of the 38 banks and
mortgage service companies that have
signed up for the Administration’s
Home Affordable Modification Pro-
gram. We are asking them a series of
pointed questions that will help us un-
derstand what each servicer is doing to
help homeowners avoid preventable
foreclosures.

Most importantly, I am asking the
servicers to make a commitment that
they will avoid scheduling a fore-
closure on any homeowner who is ac-
tively working in good faith to work
out a loan modification that is fair,
reasonable, and sustainable.

Let me mention one other element
that should be noted here. Two weeks
ago in Chicago, a group known as
NACA—I believe that stands for the
Neighborhood Assistance Corporation
of America—held an opportunity at
McCormick Place for those facing fore-
closure to come in and try to work out
new mortgage terms. I was at another
meeting, they invited me to come over,
and I was stunned as I walked into this
huge hall filled with literally thou-
sands of people on a Saturday morning,
thousands of people facing mortgage
foreclosure. On one side of the room sat
a large group, about 1,000 people, and
they were from Hispanic families; on
the other side of the room, another
1,000 people, by and large African
American, with others—Asians,
Whites, and others, but primarily Afri-
can American.

It is clear to me, as you look at the
nature of the foreclosure crisis, that
many people in lower income and mid-
dle-income categories, particularly
those who have been the targets of
predators in the past, who were preyed
upon with these mortgages and now
face foreclosure, are also people who
are most likely to lose their jobs. They
are in marginal employment, and a
slowing economy is going to hurt them
first, which goes to my point: Not
enough is being done. For those who
are still working and have a chance to
pay on their mortgage, these banks
should be stepping up, showing a lot
more commitment to renegotiating the
terms of their mortgage than they cur-
rently are.
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When I offered this change in the
Bankruptcy Code to try to move this
process forward, the banking associa-
tions—all of them—opposed it. Only
one bank, Citigroup, supported my ef-
forts.

In fact, an interesting thing is that
at one point in the negotiations, we
said to the independent community
bankers, the hometown bankers we all
know: We will exempt you. Because
you have such a small part of this
problem portfolio, we will exempt you
and just go after the large banks that
are responsible for this.

The so-called independent commu-
nity banks said: No, we don’t want any
part of it. We are going to stick with
our friends, the large banks.

That leads me to conclude that the
independent community banks should
drop the word ‘‘independent’” from
their title. They are now part of the
larger bank operation when it comes to
dealing with this foreclosure crisis.

Much the same can be said for credit
unions. Given an opportunity to avoid
being even part of this change in bank-
ruptcy modifications, they refused to
support us as well.

So the entire financial industry has
stood back and said: We are not going
to support—with the exception of
Citigroup—any change in the Bank-
ruptcy Code, and quite honestly, we are
not going to do much when it comes to
renegotiating the mortgages.

I don’t think this economy is going
to get well until we deal with this
issue. I can take you to neighborhoods
in Chicago and surrounding commu-
nities and tell you that they are flat on
their backs because of mortgage fore-
closures. It is very difficult, if not im-

possible, for these communities to
come back, these mneighborhoods to
come back.

There are things we need to do.

First, Congress should consider pass-
ing legislation to give homeowners who
can’t afford their mortgage payments
the right to remain in their homes for
a period of time by paying fair market
rent to a bank. Why not let a family
stay in a home rather than let it get
run down and become a haven for
criminal activities and other things
when it is vacant? It is certainly no
good assignment for a bank to be told:
You now have a foreclosed home, cut
the grass and take care of the weeds
and put plywood on the windows and
try to keep the bad guys out. That is
what most of them face.

Second, Congress should consider
providing matching funds for cities and
States to create mandatory arbitration
programs. They have done it in Phila-
delphia with some success; we ought to
do it here and across the Nation so that
we move this toward arbitration, nego-
tiation, and agreements for new modi-
fications on mortgages.

Third, if these servicers of mort-
gages, some of which have taken bil-
lions of dollars in taxpayer bailouts,
refuse to meet the foreclosure reduc-
tion standards and goals they have
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signed up for under this administra-
tion, they should be facing penalties.
We gave them taxpayers’ money to
save the banks. Some of them used it
for bonuses for their employees, and
now they won’t turn around and give a
helping hand to people who are about
to lose their homes? I am sorry, but if
there is any justice in America, that
has to change.

Will I come back with bankruptcy
modification? Well, let’s see what hap-
pens in the next few months. I want to
be able to come to my colleagues in the
next 2 or 3 months and say: Alright,
whether you support or oppose bank-
ruptcy changes, when it comes to these
mortgage modifications, let’s be honest
about where we are today and where we
need to go. That is absolutely essen-
tial.

So I hope this situation starts to re-
solve itself. I hope some of these banks
that hold these mortgages get serious
about helping people facing fore-
closure. It is the only way we are going
to stabilize this economy and get it
moving forward.

I might add, the blip in the housing
market we saw just a few weeks ago is
likely just that. There had been a tem-
porary moratorium on many mortgage
foreclosures, leading many people to
believe there was a turnaround in the
housing industry. But a new wave of
mortgage resets is coming. This time
it’s the so-called ‘‘option ARMs’ or
“pick-a-payment”’ adjustable rate
mortgages.

These are the ultimate exploding
mortgages. They gave homebuyers the
option of not even covering the inter-
est some months, but after two or
three years, the monthly mortgage
payment can skyrocket, often by 50
percent or more. An estimated 2.8 mil-
lion option ARMs are scheduled to
reset over the next 2% years.

So I am looking for a turnaround in
the housing industry. I don’t think we
have quite seen it yet. I hope it comes
soon.

Mr. LEAHY. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.
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NOMINATION OF SONIA
SOTOMAYOR TO BE AN ASSO-
CIATE JUSTICE OF THE SU-
PREME COURT OF THE UNITED
STATES

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will proceed to executive ses-
sion to consider the following nomina-
tion, which the clerk will report.

The assistant legislative clerk read
the nomination of Sonia Sotomayor, of
New York, to be an Associate Justice
of the Supreme Court of the United
States.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time until 2 p.m. will be equally di-
vided in 1-hour alternating blocks of
time, with the majority controlling the
first hour.

The Senator from Vermont is recog-
nized.

Mr. LEAHY. Mr. President, we began
debate yesterday on this historic nomi-
nation of Judge Sonia Sotomayor to
the Supreme Court. Senator REID, Sen-
ator FEINSTEIN, Senator MENENDEZ,
Senator WHITEHOUSE, and Senator
BROWN gave powerful statements—pow-
erful statements—in support of Judge
Sotomayor’s long record, a record that
makes her a highly qualified nominee
and a record that brought about her re-
ceiving the highest qualification pos-
sible from the American Bar Associa-
tion. I thank those Senators for their
statements.

In the course of my opening state-
ment yesterday, I spoke about the
value of real-world judging. Among the
cases I discussed were two involving
the strip searches of adolescent girls. I
spoke about how Judge Sotomayor and
Justice Ginsburg properly—properly—
approached those decisions in their re-
spective courts.

Judge Sotomayor is certainly not the
first nominee to discuss how her back-
ground has shaped her character. Many
recent Justices have spoken of their
life experiences as an influential factor
in how they approach cases. Justice
Alito, at his confirmation hearings, de-
scribed his experience as growing up as
a child of Italian immigrants saying:

When I get a case about discrimination, I
have to think about people in my own family
who suffered discrimination because of their
ethnic background or because of religion or
because of gender. And I do take that into
account.

He was praised by every single Re-
publican in the Senate for that.

Chief Justice Roberts testified at his
confirmation hearing:

Of course, we all bring our life experiences
to the bench.

Again, every single Republican voted
for him.

Justice O’Connor echoed these state-
ments when she said recently:

We’re all creatures of our upbringing. We
bring whatever we are as people to a job like
the Supreme Court. We have our life experi-
ences ... So that made me a little more
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pragmatic than some other justices. I liked
to find solutions that would work.

Justice O’Connor explained recently:

You do have to have an understanding of
how some rule you make will apply to people
in the real world. I think that there should
be an awareness of the real-world con-
sequences of the principles of the law you
apply.

Just as all Democrats voted for Jus-
tice O’Connor, so did all Republicans.

I recall another Supreme Court nomi-
nee who spoke during his confirmation
hearing of his personal struggle to
overcome obstacles. He made a point of
describing his life as:

One that required me to at some point
touch on virtually every aspect, every level
of our country, from people who couldn’t
read or write to people who were extremely
literate, from people who had no money to
people who were very wealthy.

And added:

So what I bring to this Court, I believe, is
an understanding and the ability to stand in
the shoes of other people across a broad spec-
trum of this country.

That is the definition of empathy.
That nominee, of course, was Clarence
Thomas. Indeed, when President
George H.W. Bush nominated Justice
Thomas to the Supreme Court, he tout-
ed him as:

A delightful and warm, intelligent person
who has great empathy and a wonderful
sense of humor.

Let me cite one example of a decision
by Justice Thomas that I expect was
informed by his experience. In Virginia
v. Black, the Supreme Court, in 2003,
held that Virginia’s statute against
cross burning, done with an attempt to
intimidate, was constitutional. How-
ever, at the same time, the Court’s de-
cision also rejected another provision
in that statute. Justice Thomas wrote
a heartfelt opinion, where he stated he
would have gone even further.

He began his opinion:

In every culture, certain things acquire
meaning well beyond what outsiders can
comprehend. That goes for both the sacred

. and the profane. I believe that cross
burning is the paradigmatic example of the
latter.

He went on to describe the Ku Klux
Klan as a ‘‘terrorist organization,”
while discussing the history of cross
burning, particularly in Virginia, and
the brutalization of racial minorities
and others through terror and lawless-
ness. Would anyone deny Justice
Thomas his standing or seek to belittle
his perspective on these matters? I
trust not. Who would call him biased or
attack him as Judge Sotomayor is now
being attacked? I trust no one would.
Real-world experience, real-world judg-
ing, and awareness of the real-world
consequences of decisions are vital as-
pects of the law. Here we have a nomi-
nee who has had more experience as a
Federal judge than any nominee in dec-
ades and will be the only member of
the U.S. Supreme Court with experi-
ence as a trial judge.

I look forward to this debate. One of
the Judiciary Committee’s newest
members is now on the floor, Senator
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KLOBUCHAR, the senior Senator from
Minnesota. She has been a leader in
support of this nomination. I see beside
her the former Governor of my neigh-
boring State of New Hampshire, then-
Governor Shaheen, now Senator
SHAHEEN. Both of them are going to
speak, so I will take no more time.

I yield the floor, first, to Senator
KLOBUCHAR.

The ACTING PRESIDENT pro tem-
pore. The Senator from Minnesota is
recognized.

Ms. KLOBUCHAR. Mr. President, I
thank the chairman. I thank him for
those strong remarks on behalf of
Judge Sotomayor, strong remarks for a
very strong nominee.

More importantly, as chairman of
the Senate Judiciary Committee, I
thank Senator LEAHY, and Senator
SESSIONS, for the way they conducted
the confirmation hearing, the dignity
that was shown to the nominee in that
hearing. I think that was very impor-
tant to the process. We may not have
agreed with the conclusions that some
of our colleagues reached, but no one
can dispute the hearing was conducted
civilly and with great dignity. This is a
nominee who shows great dignity every
step of the way.

Today I will be speaking in support
of Judge Sotomayor’s nomination, but
first I am going to be joined by several
of my esteemed fellow women Sen-
ators, including Senator SHAHEEN of
New Hampshire, who is here already,
Senator STABENOW of Michigan, Sen-
ator GILLIBRAND of New York, and Sen-
ator MURRAY of Washington State.

We all know this nomination is his-
tory making for several reasons but
one of them, of course, is that Judge
Sotomayor will be only the third
woman ever to join the Supreme Court
of the United States of America.

We know she is incredibly well quali-
fied. She has more Federal judicial ex-
perience than any nominee for the past
100 years. That is something that is re-
markable. But I do think it is worth re-
membering what it was like to be a
nominee for this Court as a woman
even just a few years ago.

It is worth remembering, for exam-
ple, that when Justice O’Connor grad-
uated from law school, the only offers
she got from law firms, after grad-
uating from Stanford Law School, was
for legal secretary positions. Justice
O’Connor, who graduated third in her
class in law school, saw her accom-
plishments reduced to one question:
Can she type?

Justice Ginsburg faced similar obsta-
cles. When she entered Harvard Law
School, she was 1 of only 9 women in a
class of more than 500. The dean of the
law school actually demanded she jus-
tify why she deserved a seat that could
have gone to a man. Later, she was
passed over for a prestigious clerkship,
despite her impressive credentials.

Nonetheless, both of these women
persevered and they certainly pre-
vailed. Their undeniable merits tri-
umphed over those who sought to deny
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opportunity. The women who
before Judge Sotomayor—all
those women judges—helped blaze a
trail. Although Judge Sotomayor’s
record stands on her own, she is also
standing on those women’s shoulders.

I am pleased to recognize several
women Senators who are here today to
speak in support of Judge Sotomayor.
The first is my great colleague from
New Hampshire, Senator SHAHEEN.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hampshire
is recognized.

Mrs. SHAHEEN. Mr. President, I am
delighted to be here to join the senior
Senator from Minnesota, Ms.
KLOBUCHAR, and to speak also after the
senior Senator from Vermont, my
neighbor, Senator LEAHY, in support of
Sonia Sotomayor.

This week, we have the opportunity
to make history by confirming the first
Hispanic and only the third woman to
the U.S. Supreme Court. Senator
KLOBUCHAR spoke eloquently about the
challenges women have faced, and I am
pleased to say I had the honor as Gov-
ernor of appointing the first woman to
the New Hampshire Supreme Court.

I come to the floor to speak in sup-
port of Sonia Sotomayor’s nomination;
however, not because of the historic
nature of that nomination but because
she is more than qualified to sit on the
Supreme Court. I am somewhat per-
plexed by why the vote on her nomina-
tion will not be unanimous.

Judge Sotomayor is immensely
qualified. The nonpartisan American
Bar Association Standing Committee
on the Federal Judiciary, which has
evaluated the professional qualifica-
tions of nominees to the Federal bench
since 1948, unanimously—unani-
mously—rated Judge Sotomayor as
“well qualified”” to be a Supreme Court
Justice after carefully considering her
integrity, professional competence, and
judicial temperament.

Her decisions as a member of the Sec-
ond Circuit Court of Appeals are well
within the judicial mainstream of our
country. A Congressional Research
Service analysis on her opinions con-
cluded she eludes easy ideological cat-
egorization and demonstrates an adher-
ence to judicial precedent, an emphasis
on facts to a case, and an avoidance of
overstepping the circuit court’s judi-
cial role. Described as a political cen-
trist by the nonpartisan American Bar
Association Journal, she has been nom-
inated to the Federal courts by Presi-
dents of both political parties.

When President George H.W. Bush, in
1992, nominated Sonia Sotomayor to
the U.S. District Court for the South-
ern District of New York, this Senate
approved her nomination by unani-
mous consent. When President Clinton,
in 1998, nominated her to the Second
Circuit Court of Appeals, this Senate
voted 67 to 29 to confirm her on an
overwhelmingly bipartisan vote.

Her now-familiar personal story is no
less impressive. The confirmation of
Judge Sonia Sotomayor to the highest
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Court of our country will inspire girls
and young women everywhere to work
hard and to set their dreams high.

Americans look to lawmakers to
work together to make the country
stronger. They expect us to put par-
tisanship aside to advance the interests
of the American people. If there is one
issue we should be able to come to-
gether on, to put aside our differences
on, it is the confirmation of Judge
Sonia Sotomayor to the U.S. Supreme
Court.

I look forward to having the oppor-
tunity to vote in support of her con-
firmation with the majority of my col-
leagues.

I thank Senator KLOBUCHAR. I yield
the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Minnesota is
recognized.

Ms. KLOBUCHAR. Mr. President,
having looked at Judge Sotomayor’s
whole record, as Senator SHAHEEN has
pointed out, her 17 years on the bench
and the fairness and integrity she will
bring to the job, I am proud to support
her nomination.

When Judge Sotomayor’s nomination
was first announced, I was impressed
by her life story, as was everyone else,
which all of us know well by now. She
grew up, in her own words, ‘‘in modest
and challenging circumstances,”” and
she worked hard for everything she
got.

Her dad died when she was 9 years
old, and her mom supported her and
her brother. One of my favorite images,
as a member of the Judiciary Com-
mittee, from the hearing was her moth-
er sitting behind her every moment of
that hearing, never leaving her side,
the mother who raised her on a nurse’s
salary, who saved every penny she had
to buy an Encyclopedia Britannica for
her family. That struck me because 1
know in our family we also had a set of
Encyclopedia Britannica that had a
hallowed place in our hallway, and that
is what I used to write all my reports.

Judge Sotomayor went on to grad-
uate from Princeton summa cum laude
and Phi Beta Kappa before graduating
from Yale Law School.

Since law school, she has had a var-
ied and interesting legal career. She
has worked as a private civil litigator,
she has been a district court and an ap-
pellate court judge, and she has taught
law school classes.

But one experience of hers, in par-
ticular, resonates with me. Imme-
diately after graduating from law
school, she spent 5 years as a pros-
ecutor at the Manhattan District At-
torney’s Office.

I want to talk a little about that be-
cause it is something she and I have in
common. I was a prosecutor myself,
Mr. President. You know what that is
like, to have that duty. I was a pros-
ecutor for Minnesota’s largest county.
As a prosecutor, after you have
interacted with victims of crime, after
you have seen the damage that crime
does to individuals and to our commu-
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nities, after you have seen defendants
who are going to prison and you know
their families are losing them, some-
times forever, you know the law is not
just an abstract subject. It is not just
a dusty book in the basement. The law
has a real impact on the real lives of
real people.

It also has a big impact on the indi-
vidual prosecutor. No matter how
many years may pass, you never forget
some of the very difficult cases. For
Judge Sotomayor, we Kknow this in-
cludes the case of the serial burglar
turned killer—the Tarzan murderer.
For me, there was always the case of
Tyesha Edwards, an 1l-year-old girl
with an unforgettable smile, who was
at home doing her homework when a
stray bullet from a gang shooting went
through the window and killed her.

As a prosecutor, you don’t have to
just know the law, you have to know
the people, the families, and you have
to know human nature.

Judge Sotomayor’s former supervisor
said she is ‘‘an imposing and com-
manding figure in the courtroom, who
could weave together a complex set of
facts, enforce the law, and never lose
sight of whom she was fighting for.”

As her old boss, Manhattan District
Attorney Robert Morgenthau said: She
is a ‘‘fearless and effective’ prosecutor.

Mr. President, before I turn this over
to my colleague, the Senator from
Michigan, who has just arrived, I
thought it would be interesting for peo-
ple to hear a little more about Judge
Sotomayor’s experience as a pros-
ecutor, so you can hear firsthand from
her own colleagues.

This was a letter that was sent in
from dozens of her colleagues who ac-
tually worked with her when she was a
prosecutor. They were not her bosses
necessarily but her colleagues who
worked with her. This is what they said
in the letter.

We served together during some of the
most difficult years in our city’s history.
Crime was soaring, a general sense of dis-
order prevailed in the streets, and the pop-
ular attitude was increasing violence was in-
evitable. Sonia Sotomayor began as a ‘‘rook-
ie”” in 1979, working long hours prosecuting
an enormous caseload of misdemeanors be-
fore judges managing overwhelming dockets.
Sonia so distinguished herself in this chal-
lenging assignment, that she was among the
very first in her starting class to be selected
to handle felonies. She prosecuted a wide va-
riety of felony cases, including serving as co-
counsel at a notorious murder trial. She de-
veloped a specialty in the investigation and
prosecution of child pornography cases.
Throughout all of this, she impressed us as
one who was singularly determined in fight-
ing crime and violence. For Sonia, service as
a prosecutor was a way to bring order to the
streets of a city she dearly loves.

Her colleagues go on in this letter:

We are proud to have served with Sonia
Sotomayor. She solemnly adheres to the rule
of law and believes that it should be applied
equally and fairly to all Americans. As a
group, we have different world views and po-
litical affiliations, but our support for Sonia
is entirely nonpartisan. And the fact that so
many of us have remained friends with Sonia
over three decades speaks well, we think, of
her warmth and collegiality.
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Mr. President, I see that my col-
league from Michigan has arrived. I
will continue my statement when she
has completed hers, but I am proud to
have Senator STABENOW, the Senator
from Michigan, here to speak on behalf
of Judge Sotomayor, and I yield the
floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan is
recognized.

Ms. STABENOW. Mr. President, first
I am so pleased to be here with the sen-
ior Senator from Minnesota, and I have
appreciated her wonderful words about
Judge Sotomayor, as well as her advo-
cacy on behalf of Minnesota. We have a
lot in common, Minnesota and Michi-
gan, and so it is always a pleasure to be
with the Senator from Minnesota.

I rise today to strongly support the
confirmation of Judge Sonia
Sotomayor as the next Justice of the
Supreme Court. Over 230 years ago, Al-
exander Hamilton called experience
‘““that best oracle of wisdom.” His
words continue to ring true today.
Judge Sotomayor has over 17 years of
experience on the Federal bench. She
will be the most experienced Supreme
Court Justice in over 100 years—a life-
time.

But it isn’t just her years of experi-
ence that will make her a great Jus-
tice. It will be the experience of a
uniquely American life—the American
dream. She was raised in a South
Bronx housing project where her fam-
ily instilled in her values of hard work
and sacrifice. At the age of 9, her fa-
ther—a tool-and-die worker—died trag-
ically. After that, her mother—a
nurse—raised her the best she could. I
would say she did a pretty good job.

Her mom urged her to pay attention
in school. She pushed Sonia to work
hard and to get good grades, which she
did. She studied hard and graduated at
the top of her class in high school. It
was through education that doors
opened for Judge Sotomayor, as they
have opened for millions of other
Americans.

After law school, she went to work as
an assistant district attorney in New
York, prosecuting crimes such as mur-
ders and robberies and child abuse. She
later went into private practice as a
civil litigator, working in parts of the
law related to real estate, employment,
banking, and contract law.

In 1992, she was nominated by Presi-
dent George H.W. Bush and confirmed
by the Senate unanimously to serve as
a district court judge. She performed
admirably, and President Clinton—hav-
ing been nominated first by a Repub-
lican and then again by a Democrat—
elevated her to the Second Circuit
Court of Appeals.

It is in part due to this enormous
breadth of experience as a prosecutor, a
lawyer in private practice, as a trial
judge, and as an appeals court judge
that the American Bar Association has
given her their highest rating of ‘“‘well
qualified.”

Judge Sotomayor’s story is the
American story—that a young person
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born into poverty can work hard, take
advantage of opportunities, and then
succeed brilliantly and rise to the very
top of  their profession. Judge
Sotomayor is really an inspiration to
all of us. She is a role model for mil-
lions of young people of every race,
class, creed, and background living in
America today.

Last November, we demonstrated
that every child in America really can
grow up to be President of the United
States. Judge Sotomayor proves that
with hard work and dedication they
can be a Supreme Court Justice too.

Mr. President, I strongly urge my
colleagues to vote to confirm Judge
Sotomayor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Minnesota is
recognized.

Ms. KLOBUCHAR. Mr. President, I
thank the Senator from Michigan for
her strong words in favor of this very
strong nominee.

I was talking earlier about the expe-
rience that Judge Sotomayor brings to
the bench as a prosecutor. For me, it
means she meets one of my criteria for
a nominee because I am looking for
someone who deeply appreciates the
power and the impact that laws and
the criminal justice system have on
real people’s lives. From her first day
in the Manhattan DA’s office, Judge
Sotomayor talked about and under-
stood how it was important to view the
law as about people and not just the
law.

But when you talk about people, it
means you have to look at their cases,
it means you have to look at the law,
and you have to look at the facts. One
of the things we learned in the hear-
ings was that sometimes Judge
Sotomayor had to make very difficult
decisions. When she was a prosecutor,
she had to turn down some cases. Al-
though she was, by all accounts, more
aggressive than other prosecutors and
took on cases many wouldn’t, when she
was a judge she sometimes had to turn
down cases, turn away victims, as in
the case involving the crash of the
TWA flight. She actually disagreed
with a number of other judges and said
as much as she found the victims’ fami-
lies and their case to be incredibly
sympathetic, the law took her some-
where else; that the facts and the law
meant something else.

You could see that in a number of her
cases, which is part of the reason peo-
ple who have looked at her record don’t
think of her as a judicial activist. They
think of her as a judicial model—some-
one who, in her own words, has a fidel-
ity to the law.

What are we looking for in a Su-
preme Court Justice? Well, I think ac-
tually one of Sonia Sotomayor’s old
bosses, Robert Morgenthau, said it
best. He came and testified on her be-
half, and he quoted himself from many
years ago when speaking about what he
was looking for when he tried to find
prosecutors for his office. He said:

We want people with good judgment, be-
cause a lot of the job of a prosecutor is mak-
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ing decisions. I also want to see some signs
of humility in anybody that I hire. We’'re
giving young lawyers a lot of power, and we
want to make sure that they’re going to use
that power with good sense and without ar-
rogance.

These are among the very same
qualities I look for in a Supreme Court
Justice. I, too, am looking for a person
with good judgment, someone with in-
tellectual curiosity and independence
but who also understands that her deci-
sions affect the people before her.

With that, I think comes a second es-
sential quality—the quality of humil-
ity. I am looking for a Justice who ap-
preciates the awesome responsibility
they will be given if confirmed, a Jus-
tice who understands the gravity of the
office and who respects the very dif-
ferent roles the Constitution provides
for each of the three branches of gov-
ernment—something Judge Sotomayor
was questioned on extensively in the
hearing and made very clear she re-
spects those three different roles for
the three different branches of govern-
ment.

Finally, a good prosecutor knows
their job is to enforce the law without
fear or favor. Likewise, a Supreme
Court Justice must interpret the laws
without fear or favor. I am convinced
that Judge Sotomayor meets all of
these criteria.

She has been a judge for 17 years, 11
yvears as an appellate judge and 6 years
as a trial judge. President George H.W.
Bush gave her the first job she had as
a Federal judge in the Southern Dis-
trict of New York. Her nomination to
the Southern District was enthusiasti-
cally supported by both New York Sen-
ators—Democratic Senator Daniel Pat-
rick Moynihan and Republican Senator
Alfonse D’Amato. So she was first
nominated by George H.W. Bush, sup-
ported by a Republican Senator, and as
Senator SHAHEEN noted, confirmed
unanimously by this Senate.

Judge Sotomayor, as I noted before,
has more Federal judicial experience
than any nominee in the past 100 years.
I think the best way to tell what kind
of a Justice she will be is to look at
what kind of a judge she has been. One
person who knows a little something
about Sonia Sotomayor as a judge is
Louie Freeh, the former Director of the
FBI, who served as a judge with her be-
fore he was the Director of the FBI. He
actually came—again, a Republican ap-
pointee—and testified for her at her
hearing. He didn’t just testify based on
a review of her record, he testified
based on his own personal experience.
He was actually her mentor when she
arrived as a new judge. I want to read
from the letter he submitted to the Ju-
diciary Committee.

Louis Freeh writes:

It is with tremendous pride in a former col-
league that I write to recommend whole-
heartedly that you confirm Sonia Sotomayor
to be an Associate Justice of the Supreme
Court. Judge Sotomayor has the extensive
experience and the judicial qualities that
make her eminently qualified for this ulti-
mate honor and I look forward to watching
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her take her place on the Nation’s highest
court.

Freeh goes on to say:

I first met Judge Sotomayor in 1992 when
she was appointed to the United States Dis-
trict Court for the Southern District of New
York. As the newest judge in the storied
Courthouse at Foley Square in lower Man-
hattan, we followed the tradition of having
the newly-minted judge mentored by the last
arriving member of the bench. Despite the
questionable wisdom of this practice, I had
the privilege of serving as Judge
Sotomayor’s point of contact for orientation
and to help her get underway as she took on
a full, complex civil and criminal case dock-
et.

Into this very pressurized and unforgiving
environment, where a new judge’s every
word, decision, writing and question is scru-
tinized and critiqued by one of the harshest,
professional audiences imaginable, Judge
Sotomayor quickly distinguished herself as a
highly competent judge who was open-mind-
ed, well-prepared, properly demanding of the
lawyers who came before her, fair, honest,
diligent in following the law, and with that
rare and invaluable combination of legal in-
tellect and ‘‘street smarts.”

Louis Freeh, a Republican-appointed
judge, goes on to say:

To me, there is no better measure by which
to evaluate a judge than the standards of the
former Chief Judge of the U.S. District Court
of Minnesota—

Mr. President, I like this part—

—and nationally renowned American jurist,
Edward J. Devitt. A former Member of Con-
gress and World War II Navy hero, Judge
Devitt was appointed to the federal bench by
President Eisenhower and became one of the
country’s leading trial judges and teacher of
judges. A standard Jury Instruction text-
book (Devitt and Blackmun) as well as the
profession’s most coveted award recognizing
outstanding judges, the Devitt Award, bears
his name.

I recently had the honor of participating in
the dedication of a courtroom named for
Judge Devitt. The judges and lawyers who
spoke in tribute to Judge Devitt very ably
and insightfully described the critical char-
acteristics which define and predict great
judges. But rather than discuss Judge
Devitt’s many decisions, particular rulings
or the ‘‘sound bite” analyses which could
have been parsed from the thousands of com-
plex and fact specific cases which crossed his
docket, they focused on those ultimately
more profound and priceless judicial quali-
ties.

He goes on to talk about those quali-
ties of a good judge.

1. Judging takes more than mere intel-
ligence;

2. Always take the bench prepared. . . .

3. Call them as you see them.

He then goes on to say:

Sonia Sotomayor would have gotten an ‘A
plus” from the ‘‘Judge from Central Cast-
ing,” as Judge Devitt was often called by his
peers.

I think that says it all. You have
Louis Freeh here testifying in behalf of
Judge Sotomayor. As I read earlier,
you have dozens of her former col-
leagues, Republicans, Democrats, Inde-
pendents, writing about what kind of
prosecutor she was. Every step of the
way she impressed people.

I see we are now being joined by the
Senator from New York, my distin-
guished colleague, who also will be
speaking in favor of Judge Sotomayor.
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Senator GILLIBRAND had the distin-
guished honor to introduce Judge
Sotomayor when she so eloquently
spoke at the hearing. I am very hon-
ored to have her join us here today.

I will turn this over to Senator
GILLIBRAND.

Mrs. GILLIBRAND. Mr. President, I
am grateful to the senior Senator from
Minnesota for her Kkind words and
thank her for her extraordinary advo-
cacy on behalf of Judge Sonia
Sotomayor. The Senator’s words and
real belief in her contribution is ex-
tremely important.

I thank the Senator.

I stand today to speak on behalf of
Judge Sonia Sotomayor and lend my
strong support to her nomination to
the U.S. Supreme Court.

Judge Sotomayor will bring the wis-
dom of all her experiences to bear as
she applies the rule of law, and will
grace the Supreme Court with the in-
telligence, judgment, clarity of
thought and determination of purpose
that we have come to expect from all
great Justices on the Court.

Much has been made of Judge
Sotomayor’s remarkable personal
story. There has been great import af-
forded to the characterization of a
“‘wise Latina.” Clearly, the life lessons
and experiences of Justices inform
their decisions as has been noted dur-
ing the confirmation process time and
time again.

Justice Antonin Scalia discussed his
being a racial minority, in his under-
standing of discrimination. Justice
Clarence Thomas indicated that his ex-
posure to all facets of society gave him
the ‘‘ability to stand in the shoes of
other people across a broad spectrum of
this country.”

Justice Samuel Alito described his
parents growing up in poverty as a
learning experience and his family’s
immigration to the United States as
influencing his views on immigration
and discrimination.

As Americans, we honor the diversity
of our society. As our esteemed jurists
have noted, the construct of the court
is shaped by the diverse experiences
and viewpoints of each of its Justices.
However, Sonia Sotomayor’s ethnicity
or gender alone does not indicate what
sort of Supreme Court Justice she will
be. Rather, it is Judge Sotomayor’s ex-
perience and record that more fully in-
forms us.

The breadth and depth of Judge
Sotomayor’s experience makes her
uniquely qualified for the Supreme
Court. Her keen understanding of case
law and the importance of precedent is
derived from working in nearly every
aspect of our legal system—as a pros-
ecutor, corporate litigator, civil rights
advocate, trial judge and appellate
judge. With confirmation, Judge
Sotomayor would bring to the Supreme
Court more Federal judicial experience
than any justice in 100 years and more
overall judicial and more overall judi-
cial experience than any justice in 70
years.
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As a prosecutor, Judge Sotomayor
fought the worst of society’s ills—from
murder to child pornography to drug
trafficking. Judge Sotomayor’s years
as a corporate litigator exposed her to
all facets of commercial law including,
real estate, employment, banking, con-
tracts and agency law. Her pro bono
work on behalf of the Puerto Rican
Legal Defense Fund demonstrates her
commitment to our constitutional
rights and the core value that equality
is an inalienable American right.

On the U.S. District Court for the
Southern District of New York, Judge
Sotomayor presided over roughly 450
cases, earning a reputation as a tough,
fair and thoughtful jurist.

As an appellate judge, Sonia
Sotomayor has participated in over
3,000 panel decisions and authored
roughly 400 published opinions. As evi-
dence of the integrity of her decisions
and adherence to precedence, only 7
cases were brought up for review by the
Supreme Court, of reversing only 3 of
her authored opinions, 2 of which were
closely divided.

In an analysis of her record, done by
the Brennan Center for Justice, the
numbers overwhelmingly indicate that
Judge Sotomayor is solidly in the
mainstream of the Second Circuit.

Judge Sotomayor has been in agree-
ment with her colleagues more often
than most—94 percent of her constitu-
tional decisions have been unanimous.

She has voted with the majority in
over 98 percent of constitutional cases.

When Judge Sotomayor has voted to
hold a challenged governmental action
unconstitutional, her decisions have
been unanimous over 90 percent of the
time.

Republican appointees have agreed
with her decision to hold a challenged
governmental action unconstitutional
in nearly 90 percent of cases.

When she has voted to overrule a
lower court or agency, her decisions
have been unanimous over 93 percent of
the time.

Republican appointees have agreed
with Judge Sotomayor’s decision to
overrule a lower court decision in over
94 percent of cases.

Judge Sotomayor’s record is a testa-
ment to her strict adherence to prece-
dence—her unyielding belief in the rule
of law and the Constitution. I strongly
support Judge Sotomayor’s nomination
and firmly believe she will prove to be
one of the finest justices in American
history. I urge my fellow Senators to
join me in voting for her confirmation.

The PRESIDING OFFICER (Mr. BEN-
NET). The Senator from Minnesota is
recognized.

Ms. KLOBUCHAR. Mr. President, I
thank the Senator from New York for
her fine remarks. As she was talking, I
was realizing she is a pioneer of sorts,
being the first woman Senator from
New York who took over as Senator
having two very small children. I have
seen them and they are small—babies—
and she has been able to manage and do
a fine job in her role of Senator while
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being a pioneer as a mother at the
same time in the State of New York.

With that, it is a good segue to intro-
duce my colleague from the State of
Washington, PATTY MURRAY, one of the
first women to serve in the Senate. I
love her story because when Patty
started running for office she was
working on some school issues and she
went to the legislature. One of the
elected legislators actually said to her:
How do you think you are ever going to
get this done? You are nothing but a
mom in tennis shoes.

She went on to wear those tennis
shoes and wear them right to the floor
of the Senate. I am proud to introduce
to speak on behalf of Judge Sotomayor
my colleague from the State of Wash-
ington, PATTY MURRAY.

Mrs. MURRAY. I thank the senior
Senator from Minnesota for all her
work helping to move this very critical
and important nomination through the
Senate. I am here to join her in support
of the nomination of Judge Sonia
Sotomayor to the U.S. States Supreme
Court.

The U.S. Supreme Court is the final
arbiter of many our nation’s most im-
portant disputes.

And as the Constitution provides for
a lifetime appointment to the Court, a
Supreme Court Justice has an oppor-
tunity to have a profound effect on the
future of the law in America. That is
why the Constitution directs that the
Senate is responsible for providing ad-
vice and consent on judicial nominees.

Naturally, I take my responsibilities
in the nomination and confirmation
process very seriously.

But I take a special, personal inter-
est in Supreme Court nominations.

It was watching Supreme Court con-
firmation hearings many years ago
that inspired me to challenge the sta-
tus quo and run for the Senate.

I was deeply frustrated by the con-
firmation hearings of then-nominee
Clarence Thomas. I believed that aver-
age Americans did not have a voice in
the process.

There were important questions—
questions that needed to be answered—
that were never even raised to the
nominee.

So, I have worked for years to be a
voice for those average Americans
when it comes to judicial appoint-
ments—and make sure those questions
are asked.

I have had the opportunity to meet
in person with Judge Sotomayor and
ask her the questions that will most af-
fect all Americans, including working
families in Washington State.

I have examined her personal and
professional history, and studied her
17-year record on the Federal bench.

I have followed her progress through
the Senate Judiciary Committee and
watched her answer a number of dif-
ficult questions.

And with all of this information and
her answers in mind, I am pleased to
support her nomination.

By now, many Americans have heard
the remarkable life story of Judge
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Sonia Sotomayor. Judge Sotomayor is
truly the embodiment of the American
dream.

Though many Americans by now
have heard Judge Sotomayor’s story,
some points bear repeating.

Judge Sotomayor is the daughter of
Puerto Rican parents. Her father died
when she was 9, and she and her broth-
er were raised by her mother in a pub-
lic housing project in the Bronx.

Sotomayor’s mother, a nurse, worked
extra hours so that she could pay for
schooling and a set of encyclopedias for
her children.

After graduating from high school,
Judge Sotomayor attended college at
Princeton and law school at Yale.

She spent five years prosecuting
criminal cases in New York, 7 years in
private law practice, and 17 years as a
Federal judge on the U.S. District
Court and Court of Appeals.

Judge Sotomayor’s story is an inspir-
ing reminder of what is achievable with
hard work and the support of family
and community.

Of course, a compelling personal
story of triumph in tough cir-
cumstances is not itself enough.

I have long used several criteria to
evaluate nominees for judicial appoint-
ments: Are they ethical, honest, and
qualified? Will they be fair, inde-
pendent, and even-handed in admin-
istering justice? And will they protect
the rights and liberties of all Ameri-
cans?

I am confident that Judge Sotomayor
meets these criteria.

She has 17 years of Federal judicial
experience and unanimously received
the highest rating of the American Bar
Association—which called her ‘‘well
qualified”” based on a comprehensive
evaluation of her record and integrity.

And she has directly answered ques-
tions about her personal beliefs—and
prior statements.

She has been clear with me, the Judi-
ciary Committee and the American
people that her own biases and per-
sonal opinions never play a role in de-
ciding cases. More importantly, her 17
years on the bench stand as the testa-
ment to this fact.

Judge Sotomayor has demonstrated
her independence. She was nominated
to the Federal district court by Presi-
dent George H.W. Bush and appointed
to the U.S. court of appeals by Presi-
dent Clinton.

Judge Sotomayor has received rave
reviews from her fellow judges on the
Second Circuit, both Republicans and
Democrats, as well as strong support
from a diverse cross section of people
and organizations from across the po-
litical spectrum.

Finally, it is clear to me that Judge
Sotomayor is committed to protecting
the rights and liberties of all Ameri-
cans. She understands the struggle of
working families. She understands the
importance of civil rights. Her record
shows a strong respect for the rule of
law and that she evaluates each case
based on its particular facts.
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Having followed the criteria by which
I measure judicial nominees, I am con-
fident Judge Sotomayor will be a
smart, fair, impartial, and qualified
member of the U.S. Supreme Court.

I believe any individual or group
from my home State could stand before
her and receive fair treatment and that
she will well serve the interests of jus-
tice and the public as our next Su-
preme Court Justice.

I wish to come to the floor to join
with many of my women colleagues in
the Senate and let the people of Wash-
ington State know that, after review-
ing her qualifications and her record
and reviewing her testimony, I am very
proud to stand and support this nomi-
nation.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized.

Ms. KLOBUCHAR. I wish to first
thank the Senator from Washington
for her excellent remarks on Judge
Sotomayor.

During this hour, we have heard from
several of my colleagues, all strongly
supporting Judge Sotomayor. I have
talked about, first of all, her growing
up and her difficult circumstances. I
spoke about her work as a prosecutor
and the support she has received from
her prosecutorial colleagues.

I have talked about her work as a
judge and read extensively from a let-
ter from Louis Freeh, the former Direc-
tor of the FBI and former Federal
judge, about her work as a judge. Now,
in the final part of my talk, I wish to
address some of the other issues that
have been raised with respect to Judge
Sotomayor.

I have to say, I woke up this morning
to the radio on my clock radio and
heard one of my colleagues who de-
cided he was not going to support her,
in his words, because of the ‘‘empathy
standard.”

I kind of put the pillow over my
head. I thought: He must not have been
sitting in the hearing because she was
specifically asked by one of the other
Senators about how she views the
cases. They specifically asked her if
she agreed with President Obama when
he said: You should use your heart as
well as the law.

She said: Actually, I do not agree
with that. I look at the law and I look
at the facts.

So people can say all kinds of things
about her, if they would like, but I sug-
gest they look at her record.

My colleagues in the Senate are enti-
tled to oppose her nomination, if they
wish; that is their prerogative. But I
am concerned some people keep return-
ing again and again to some quotes in
the speeches, a quote she actually said,
a phrase, that she did not mean to of-
fend anyone and she should have put it
differently.

When have you 17 years of a record as
a judge, what is more important—those
17 years of the record of a judge or one
phrase which she basically said was not
the words she meant to use. What is
more important?
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In the words of Senator Moynihan:
You are entitled to your own opinion,
but you are not entitled to your own
facts. So let’s look at the facts of her
judicial record. This nominee was re-
peatedly questioned, and I sat there
through nearly all of it. She was ques-
tioned for hours and days about wheth-
er she would let bias or prejudice infect
her judgment.

But, again, the facts do not support
these claims. In race discrimination
cases, for example, Judge Sotomayor
voted against plaintiffs 81 percent of
the time. She also handed out longer
jail sentences than her colleagues as a
district court judge. She sentenced
white-collar criminals to at least 6
months in prison 48 percent of the
time; whereas, her other colleagues did
so only 34 percent of the time.

In drug cases, 85.5 percent of con-
victed drug offenders received a prison
sentence of at least 6 months from
Judge Sotomayor, compared with only
79 percent in her colleagues’ cases.

A few weeks ago, I was in the Min-
neapolis airport and a guy came up to
me, he was wearing an orange vest. He
said: Are you going to vote for that
woman?

At first, I did not know what he was
talking about. I said: What do you
mean?

He said: That judge.

I said: Actually, I want to meet her
first. This is before I had met her. I
said: I want to ask her some questions
before I make a decision.

He said: Oh, I do not know how you
are going to do that because she always
lets her feelings get in front of the law.

This guy needs to hear these statis-
tics. He needs to hear the statistics
Senator GILLIBRAND was talking about,
the statistics that when she had served
on the bench with a Republican col-
league, 95 percent of the time they
made the same decision on a case.

So then I guess you must believe that
these same Republican-appointed
judges are letting their feelings get in
front of the law if you take that logic
to its extreme. So 95 percent of the
time she sided with her Republican-ap-
pointed judge colleagues.

During her hearing, Judge
Sotomayor was questioned about issues
ranging from the death penalty to her
use of foreign law. That was repeatedly
mentioned that she might use foreign
law to decide a death penalty case.

What do we have as the facts? What
do we have as evidence? There was one
case she decided when the death pen-
alty came before her, and she rejected
the claim of someone who wanted to
say the death penalty would not apply
when she was a district court judge.

She never cited foreign law. There
was no mention of France or any kind
of law anywhere in that decision.
Those are the facts in her judicial
record. In no place has she ever cited
foreign law to help her interpret a pro-
vision of the U.S. Constitution.

I believe that everything in a nomi-
nee’s professional record is fair game



S8794

to consider. After all, we are obligated
to determine whether to confirm some-
one for an incredibly important life-
time position. That is our constitu-
tional duty and I take it seriously.

But that said, when people focus on a
few items in a few speeches that Judge
Sotomayor has given, phrases which
she has basically said she would have
said differently if she had another op-
portunity, you have to ask yourself
again: Do those statements—are they
outweighed by the record? Are they
outweighed by the facts?

Check out all these endorsements of
people who have actually looked at her
record, have looked at how she has
come out on decisions. You have an en-
dorsement from the National District
Attorneys Association supporting her;
you have the support from the Police
Executive Research Forum; you have
support from the National Fraternal
Order of Police, not exactly a raging
liberal organization; you have the sup-
port of the National Sheriffs Associa-
tion. Again, these are the facts.

These are the facts my colleagues
should be looking at. You have the sup-
port from the International Associa-
tion of Chiefs of Police. You have the
support of the Major Cities Chiefs As-
sociation; she has the support of the
National Association of Police Organi-
zations; she has the support of the As-
sociation of Prosecuting Attorneys; we
have letters supporting her from the
Detectives Endowment Association;
from the National Black Prosecutors
Association; from the National Organi-
zation of Black Law Enforcement Ex-
ecutives. The list goes on and on and
on.

Those are the facts: Unanimous top
rating from the ABA, the American
Bar Association. Those are the facts. I
believe, if we want to know what kind
of a Justice Sonia Sotomayor will be,
our best evidence is to look at the kind
of judge she has been.

I wish to address one more matter
that I mentioned at the Judiciary hear-
ing, when we voted for Judge
Sotomayor, and that has been a point
that irritated me. There have been
some stories and comments, mostly
anonymous, about Judge Sotomayor’s
judicial temperament.

According to one newspaper story
about this topic, Judge Sotomayor de-
veloped a reputation for asking tough
questions at oral arguments and for
being sometimes brisk and curt with
lawyers who were not prepared to an-
swer them. Well, where I come from,
asking tough questions, having very
little patience for unprepared lawyers
is the very definition of being a judge.
As a lawyer, you owe it to the bench
and to your clients to be as well pre-
pared as you possibly can be.

When Justice Ginsburg was asked
about these anonymous comments re-
garding Judge Sotomayor’s tempera-
ment recently, she rhetorically asked:
Has anybody watched Scalia or Breyer
on the bench?

Surely, we have come to a time in
this country when we can confirm as
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many to-the-point, gruff female judges
as we have confirmed to-the-point,
gruff male judges. We have come a long
way, as you can see from my colleagues
who came here during the last hour.

We know that when Sandra Day
O’Connor graduated from law school 50-
plus years ago, the only offer she got
was from a law firm for a position as a
legal secretary. Justice Ginsburg faced
similar obstacles. We have come a long
way.

But I hope my colleagues in this case
will also come a long way and look at
the record and look at the facts. As I
have said, people are entitled to their
own opinions, but they are not entitled
to their own facts.

In short, I am proud to support Judge
Sotomayor’s nomination. I believe she
will make an excellent Supreme Court
Justice. She knows the law, she knows
the Constitution, but she knows Amer-
ica too.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BURR. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BURR. I ask unanimous consent
that the Republican time for the next
hour be allocated as follows: 15 minutes
to myself, 15 minutes to Senator MAR-
TINEZ, 10 minutes to Senator BoOND, and
20 minutes to Senator CORNYN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BURR. Mr. President, I rise to
express my thoughts on the nomina-
tion of Judge Sonia Sotomayor to be a
U.S. Supreme Court Justice.

Votes on Supreme Court nominees
are among the most important cast by
a Senator. These nominations warrant
a full and in-depth debate. We are,
after all, considering a lifetime ap-
pointment to the highest Court in the
land.

I will not spend much time this
morning going through the impressive
background of Judge Sotomayor be-
cause I think all Members agree that
her experience and her academic cre-
dentials meet the threshold of what the
American people expect in a Supreme
Court Justice.

As an alumnus of two of the most
prestigious schools in the Nation with
a lengthy judicial record, Judge
Sotomayor is certainly a quality nomi-
nee for the post. I am also sure she has
inspired many throughout her noble
career.

More important than the Ivy League
schools and the length of public serv-
ice, however, is the judicial record of a
nominee and the decisions she has
made during her tenure on the bench.

While many see a lengthy judicial
record as something that could only be
considered a positive factor in deter-
mining a nominee’s suitability to serve
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on the highest Court in the land, oth-
ers, including myself and many of my
constituents, see it as an opportunity
for a panoramic view into the decision-
making process of a nominee.

Just as I looked into the background
and experience of Judge Roberts and
Judge Alito, I did the same thing with
Judge Sotomayor. With all the years
she has served on the Federal bench,
she has plenty of case material to ex-
amine and consider.

Among the most important factors in
determining one’s suitability for the
High Court is the nominee’s under-
standing and appreciation for the role
they are about to take on. Other than
having the ultimate say in the judicial
branch’s analysis of the case at hand,
the proverbial last word, it is no dif-
ferent than a judge’s role on any lower
court.

I believe a judge’s role is to adhere to
the longstanding case precedent and to
apply the law according to a strict in-
terpretation of the Constitution. Let
me say that again because I believe it
is too important to go unheard.

I believe a judge’s role is to adhere to
the longstanding case precedent and
apply the law according to the strict
interpretation of the U.S. Constitution.

That is my understanding of the
judge’s role in our country. Others may
have different views, and they cer-
tainly are entitled to them. As I have
said, I am troubled by her decisions in
cases where she has appeared to rely on
something other than well-settled law
to come to a decision. My fear is that
she was unable to separate her personal
belief system from that of the letter of
the law.

In our one-on-one meetings, Judge
Sotomayor gave me her assurances
that she would stick to the letter of
the law. Her judicial record indicates
otherwise, particularly in a couple of
very significant places and recent oc-
currences. While my colleagues have
mentioned both of them prior to me
stating them again, today I think they
bear repeating. Both cases highlight
how Judge Sotomayor adheres to appli-
cable case precedent.

First is the Ricci case. I think it is
important to take a close look at her
decision in Ricci v. DeStefano. This is
a case where she dismissed the claims
of 19 White firefighters and one His-
panic firefighter who alleged reverse
discrimination based on the New
Haven, CT, decision not to use the re-
sults of a promotional exam because
not enough minorities would be eligi-
ble for promotion. In the Ricci case,
she rejected the firefighters’ claim in a
one-paragraph opinion. When ques-
tioned about it in the confirmation
hearing, she maintained she was bound
by precedent. A potentially and ulti-
mately legal landmark case warranting
a careful and thorough review of the
facts at hand and the law to be inter-
preted, and Judge Sotomayor dismissed
the claim in one paragraph. Clearly, a
case with issues involving race and dis-
crimination deserved more than a one-
paragraph explanation and analysis.
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Even the Obama Justice Department
could not defend her actions and sub-
mitted a brief to the Supreme Court on
the matter. In it, they agreed that the
decision by Judge Sotomayor should be
vacated and that further proceedings
on the case were warranted. This is the
Justice Department of the Obama ad-
ministration.

When the Supreme Court issued their
opinion in the case, they stated that
the precedent relied on for her decision
did not exist. When pressed in the con-
firmation hearing about her decision,
she avoided citing the particulars and
simply explained that she was fol-
lowing established Supreme Court and
Second Circuit precedent. The most
troubling thing for me to grasp about
this response is the Supreme Court
says, in their reversal of her decision,
that precedent for Ricci did not exist
at all. It was a b-to-4 decision by the
Supreme Court, but all nine Justices
disagreed with her reasoning—a unani-
mous rejection of her argument by the
Supreme Court. The Supreme Court
said precedent did not exist.

Maloney v. Cuomo, a second amend-
ment case, is another decision of Judge
Sotomayor that troubles my impres-
sion of her ability to separate her own
beliefs from that of the letter of the
law. It was just decided this year—so
recently, in fact, that it has not even
had a chance to be reviewed by the Su-
preme Court.

Not to rehash the facts of the case in
too much detail, but in Maloney V.
Cuomo, Judge Sotomayor was faced
with determining whether an indi-
vidual right—in this case, the right to
bear arms—could also be enforced
against a State. She decided the
Maloney case after the historic Heller
decision specifically concluded, with-
out any explanation, that the right to
bear arms is, in fact, not a funda-
mental right—a conclusion no other
court has ever reached. As a matter of
fact, I cosponsored an amicus brief
which supported the argument that the
right to bear arms is a fundamental
right and one that could not be taken
away by government without the high-
est standard of review. This was the ar-
gument that ultimately favored the
Supreme Court in their decision.

To me, a nonlawyer, her decision in
Maloney stands directly contrary to
what the Supreme Court had just con-
cluded in the Heller case. So not only
did the Supreme Court set the prece-
dent, she ignored the precedent of Hell-
er in the ruling of the Maloney case.
How could Judge Sotomayor so dis-
tinctly and openly come to the conclu-
sion that bearing arms was not, in fact,
a fundamental right when the Supreme
Court, just months before, ruled the
opposite way? Where did her reasoning
come from? I am troubled by the lack
of deference and adherence to the High
Court’s decision, and it leads me to call
into question the commitment she
made to me in a one-on-one meeting.

Actions, in this case—actually, deci-
sions—speak much louder than rhet-
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oric. These are just two recent, clear
examples of where her record as a
judge, while lengthy, caused me to call
into question her ability to apply case
precedent to come to a decision that
would affect the lives of North Caro-
linians and the whole Nation.

These two decisions I have cited are
not examples of missteps early in her
career or decisions based on lack of ex-
perience. These are decisions Judge
Sotomayor made after 17 years of expe-
rience on the Federal bench. These are
decisions made within the last year or
so by a seasoned Federal judge who is
being considered for a lifetime appoint-
ment to the Supreme Court of the
United States.

My esteemed colleague from North
Carolina mentioned in her speech sup-
porting Judge Sotomayor that the late
Senator Jesse Helms, who was a dear
friend of mine, supported the nomina-
tion of Judge Sotomayor to be a judge
on the Second Circuit Court of Appeals.
What Senator Helms did not have when
he reviewed her nomination, however,
was the benefit of Judge Sotomayor’s
judicial record during her decade of
service on the appellate court.

It is imperative that all Members of
the Senate look at the cases judges
have decided and not just say they
have been through the confirmation
process in the Senate, therefore it
should be automatic the second time.
Their decisions weigh on the relevance
of their nomination and on their con-
firmation.

I am sure her impressive academic
and professional resume influenced
Senator Helms, and I am sure he gave
her the benefit of the doubt without
any reason to question how she might
rule on the bench. I have, and the Sen-
ate has, the benefit of reviewing Judge
Sotomayor’s actual decisions as a cir-
cuit judge, in addition to her state-
ments to the record. I have the benefit
of seeing if she stuck to the letter of
the law as she stated she would do in
testimony when nominated for the ap-
pellate court in 1998. She has not stuck
to the letter of the law.

In 1998, she said, in response to a
question from the current ranking
member of the Judiciary Committee:

Sir, I do not believe we should bend the
Constitution under any circumstance. It
says what it says. We should do honor to it.

Quite frankly, I believe she bent the
Constitution when she ruled in the
Maloney case that the right to bear
arms was not a fundamental right of
the American people.

I have repeatedly said that the deci-
sions made by the Supreme Court af-
fect the lives of every American. After
taking into consideration Judge
Sotomayor’s answers to my questions,
reviewing her decisions that appear to
have departed from the normal prin-
ciples of jurisprudence, I find little pre-
dictability in her decisions and the im-
plications they might have. I am con-
cerned by the several examples where I
believe Judge Sotomayor strayed from
the rules of strict statutory construc-
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tion and legal precedence and went
with her own deeply-held beliefs, while
providing little in the way of expla-
nations. Therefore, I am unable to sup-
port her nomination to the Supreme
Court.

I realize, at the conclusion of the
next several days, Judge Sotomayor
has the votes to be a Justice. I will
continue to watch the decisions she
makes based upon the answers she pro-
vided to me. But as most, if not all,
have stated, this is a lifetime appoint-
ment. The debate that happens over
the next 48 hours will determine, in
many cases, whether a change might
happen in this nomination. We cannot
end this debate without the realization
that we will live for generations to
come with the decisions of this Court,
the next Court, and the next Court. It
will be just as incumbent on Members
of the Senate in the future to make
sure that those nominees are debated
thoroughly, that their records are re-
viewed in great detail, and that their
pledge to protect the Constitution and
to follow it as a Justice is upheld. My
hope is that I am incorrect about how
Judge Sotomayor will, in fact, use the
Constitution. Today, I announce that I
will vote against her.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. MARTINEZ. Mr. President, I rise
to speak on the nomination of Judge
Sotomayor to the Supreme Court. I am
happy to have this opportunity, for I
view it as a historic moment in many
ways.

The confirmation of a Supreme Court
nominee is one of the most solemn and
unique duties in our constitutional sys-
tem of government. The Framers, rec-
ognizing the risk of abuse inherent in a
lifetime judicial appointment, created
a process that brings together all three
branches of the Federal Government.
The Constitution, article II, section 2,
requires that a nominee to the Federal
court must be selected by the Presi-
dent and then ‘“‘with the advice and
consent of the Senate.”” These mo-
ments must be appreciated and ap-
proached with a great deal of thought-
fulness and respect. This is all the
more true when the appointment is to
our highest Court, the Supreme Court.

There was a time when Members of
the Senate seemed to better under-
stand their role, when Senators ex-
pected a President of the other party
to pick a judge who would likely be dif-
ferent from someone they would have
picked. There are a couple of examples
I would like to use.

Justice Ginsburg, a very talented
person who served as general counsel
to the ACLU, was not likely to have
been someone selected by a Republican
President. But yet she was confirmed
with 95 votes. Republicans knew she
would be a liberal Justice, but she was
also well qualified for the job.

There is another example; that is,
Justice Antonin Scalia. He was picked
by a Republican President and received
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98 votes. Every Democrat knew or
probably should have known that they
were voting for a conservative, but
they also understood that then-Judge
Scalia was incredibly qualified and
should be serving on the Supreme
Court, given that he had been nomi-
nated by a President and had the req-
uisite qualifications, which is really
the essence of what this confirmation
process is and should be about.

But things have changed since those
votes. They have changed from what is
historically acceptable and what has
been the long historic tradition of the
Senate when it comes to Senate con-
firmations of judicial nominees. Over
the past decade, I believe the Senate
has lost sight of its role to advise and
consent.

I notice another example. The nomi-
nations of Miguel Estrada, Chief Jus-
tice Roberts, and Justice Alito—all
three of these illustrate how partisan
politics have been permitted to over-
whelm the fundamental question posed
to the Senate, which is, Is this nominee
qualified? Do you give your advice and
your consent?

My colleagues will recall that Mr.
Estrada was first nominated by Presi-
dent George W. Bush to the DC Circuit
in May of 2001. He was unanimously
rated ‘‘well-qualified” for the bench by
the American Bar Association.

Mr. Estrada was someone who had a
very impressive history and personal
story and resume. He was a native of
Honduras. Mr. Estrada immigrated to
this country at age 17, graduated
magna cum laude and Phi Beta Kappa
from Columbia University. He received
his law degree from Harvard in 1986,
where he was a member of the Harvard
Law Review, and went on to clerk on
the Supreme Court for Justice Ken-
nedy.

Mr. Estrada then entered private
practice and was a very well-respected
lawyer working in a New York law firm
and served as an assistant U.S. attor-
ney in the Southern District of New
York, where I believe our nominee also
served. But then Mr. Estrada took a
job in the George H.W. Bush adminis-
tration as an Assistant Solicitor Gen-
eral. What does an Assistant Solicitor
General do? They prepare and argue
cases before the Supreme Court. What
could be a better training ground, in
addition to having a prior clerkship for
a Court member, than to be an Assist-
ant Solicitor General? As a longtime
attorney, I always admire greatly
those who have served in that office be-
cause they are the very best of the very
best.

But politics intervened. He was
branded a conservative. Through the
course of an unprecedented seven clo-
ture votes, Democrats in this body fili-
bustered his nomination. Time and
again, they filibustered his nomina-
tion. It lingered for 28 months, until he
finally withdrew—exhausted, wanting
to get on with his life, knowing he
needed to be able to continue to do
work for clients, that he could not con-
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tinue to be in this limbo where he had
been for 28 months because of the mis-
guided notion that he was just too con-
servative and so it was OK to filibuster
him. For 28 months he was hanging,
dangling in the wind. That was not
right. It was not to the Supreme Court,
but some feared that someday he might
be a Supreme Court candidate, he
might have been the first Hispanic
serving in the Supreme Court, nomi-
nated, perhaps, by a Republican Presi-
dent.

So while the nominations of Chief
Justice Roberts and Justice Alito
ended quite differently from Mr.
Estrada’s, the record is, frankly, equal-
ly disturbing.

During the debates on both Roberts
and Alito, then-Senator Barack Obama
declared each man to be qualified to sit
on the Supreme Court. Of then-Judge
John Roberts, Senator Obama said,
right here on the Senate floor:

There is absolutely no doubt in my mind
Judge Roberts is qualified to sit on the high-
est court in the land.

To which I would then say: So why
won’t you vote for him?

He then said of then-Judge Alito:

I have no doubt that Judge Alito has the
training and qualifications necessary to
serve. He’s an intelligent man and an accom-
plished jurist. And there’s no indication he’s
not a man of great character.

But despite these emphatic state-
ments of confidence, then-Senator
Obama voted against confirmation.
Why? Because of his perception that
their philosophy would not allow him
to vote for them.

Given this record, some of my col-
leagues conclude that what is good for
the goose is good for the gander; that
because of these recent precedents, and
despite her qualifications, they may
still vote against Judge Sotomayor’s
confirmation. I could not disagree
more heartily.

It is my hope that starting today, we
will no longer do what was done to
Miguel Estrada; that beginning today,
no Member will pursue a course and
come to the floor of this Chamber to
argue against the confirmation of a
qualified nominee.

So what about our current nominee?
What makes her qualified? Well, first, I
think we do have in Judge Sotomayor
a very historic moment, an oppor-
tunity. It will be the first Hispanic to
serve on the highest Court of this land.
It is a momentous and historic oppor-
tunity.

But that is not good enough. What
makes her qualified? Well, I think ex-
perience, knowledge of the law, tem-
perament, the ability to apply the law
without bias—these qualifications
should override all other consider-
ations when the Senate fulfills its role
to advise and consent to the Presi-
dent’s nominee, as dictated by the con-
stitutional charge we have. These are
really the standards by which we as a
body should determine who is qualified
to serve on any Federal court, includ-
ing the highest Court of the land.
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These are the standards I have used in
evaluating Judge Sotomayor’s nomina-
tion to the Supreme Court. She has the
experience. She knows the law. She has
the proper temperament.

Here is something that is very impor-
tant: Her 17-year judicial record over-
whelmingly indicates she will apply
the law without bias. That is very im-
portant because we could find someone
who really is facially qualified but
whose views might be, for some reason,
so outside the mainstream, so different
from what the norm of our jurispru-
dence would be, that it might render
them, while facially qualified, truly
unqualified—that they really could not
be relied on to look at a case and apply
the facts and the evidence and apply
the law to the evidence presented, that
they would not follow the law, that
they would not be faithful to their oath
because their views would be so ex-
treme, so outside the mainstream, so
completely beyond what would be the
norm or considered to be the norm. But
here in this person we have a 17-year
record. She has written thousands of
opinions. These opinions provide the
body of law of what she does as a
judge—not what she said to a group of
students one day, trying to encourage
them in their lives and what they
might be doing, not what someone
might gain from reading an opinion
that perhaps they would not agree
with. It is not about whether we agree
with her outcomes, it is whether her
opinions were reasoned, whether they
had a foundation in law, whether they
were reasonable decisions, whether she
reached them on the basis of law and
evidence that are supported by sound
legal thinking. Her worst critics can-
not cite a single instance where she
strayed from sound judicial thinking.

I believe she will serve as an out-
standing Associate Justice to the U.S.
Supreme Court, and she will be a ter-
rific role model for many young people
in this country.

Were I to have had my opportunity
to pick, I may have chosen someone
different than Judge Sotomayor. But
that is not my job. I do not get to se-
lect judges. I get to give advice and
consent. We sometimes confuse the
role of the Senate. Elections have their
consequences. Some of her writings and
her statements indicate that her phi-
losophy might be more liberal than
mine, but that is what happens in elec-
tions.

When I was campaigning for my col-
league and dear friend JOHN MCCAIN, I
knew it was going to be important be-
cause there would be vacancies to the
Court. I knew I would be much more
comfortable with a nominee whom
JOHN MCCAIN would nominate than one
my former colleague and friend, Presi-
dent Barack Obama, might nominate.
The President has the prerogative, the
obligation, the responsibility to choose
his own nominees. Our job is to give
advice and consent.

The President has chosen a nominee,
and my vote for her confirmation will
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be based solely and wholly on relevant
qualifications. Judge Sotomayor is
well qualified. She has been a Federal
judge for 17 years. She has the most ex-
perience of any person—on-the-bench
judicial experience of any person—
nominated for the Court in a century.
In 100 years, there has not been anyone
who has been on the bench with such a
distinguished record for such a long pe-
riod of time. That is why, by the way,
her record is really her judicial deci-
sions. We do not have to wonder. We do
not have to sit around and try to divine
whether someday she will answer the
siren call to judicial activism, as I
have heard someone say on the floor of
the Senate. You do not have to wonder.
You can wonder, and it might give you
an excuse to vote against someone who
is otherwise qualified, but the fact is,
with a 17-year record, you should have
a pretty good idea whether that siren
call would have been answered by now.
To my estimation, it has not been.

She received the highest possible rat-
ing from the American Bar Association
for a judicial candidate—equal to that
of Miguel Estrada, equal to that of
Chief Justice Roberts, and equal to
that of Justice Alito. She has been a
prosecutor. She has been, throughout
her career, an outstanding lawyer. As a
prosecutor, she was a pretty tough one
too. With less than a handful of excep-
tions, her 17-year judicial record re-
flects that while she may be left of cen-
ter, she is certainly well within the
mainstream of legal thinking.

Her mainstream approach is so main-
stream that it has earned her the sup-
port of the U.S. Chamber of Commerce
as well as the endorsement of several
law enforcement and criminal justice
organizations. She has been endorsed
by the National Fraternal Order of Po-
lice, the National Sheriffs’ Association,
and the International Association of
Chiefs of Police. I daresay she will be a
strong voice for law and order in our
country.

I disagree with Judge Sotomayor
about several issues. I would expect to
have disagreements with many judicial
nominees of the Obama administration
but probably fewer with her than some
I might see in the future. Although I
might disagree with some of her rul-
ings, we know she has a commitment
to well-reasoned decisions—decisions
that seek, with restraint, to apply the
law as written. I do believe she will
rule with restraint. That has been her
judicial history and philosophy. For in-
stance, I believe her view as expressed
in her panel’s Maloney v. Cuomo opin-
ion of whether the second amendment
applies against State and local govern-
ments is too narrow and contrary to
the Founders’ intent. But I also know
there is significant and well-reasoned
disagreement among the Nation’s ap-
pellate courts on this issue. In other
words, it is not out of the mainstream.
On this issue, I accept the idea that
reasonable people may differ.

This debate raises critical and dif-
ficult issues regarding the role of fed-
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eralism in the application of funda-
mental constitutional rights. But the
confirmation process is not the proper
place to relitigate this question, nor is
Judge Sotomayor’s judicial record on
this issue outside the mainstream.

I believe her statements on the role
of international law in American juris-
prudence reflect a view that is too ex-
pansive. Yet her judicial record indi-
cates that, in practice, she has given
only limited, if any, weight to foreign
court decisions. For example, in Croll
v. Croll, a 2000 international child cus-
tody case involving the Hague Conven-
tion on International Child Abduction,
Judge Sotomayor wrote a dissenting
opinion in which she concluded that
the holdings of the courts of foreign
nations interpreting the same conven-
tion were ‘‘not essential” to her rea-
soning.

I believe some of the statements she
has made in her speeches about the
role of one’s personal experience are in-
consistent with the judicial oath’s re-
quirement that judges set aside their
personal bias when making those deci-
sions. There are several of my col-
leagues who say these statements dem-
onstrate that Judge Sotomayor is a ju-
dicial activist in hiding. This assertion,
however, is not supported by the facts.
We can throw it out there, but it is not
supported by the facts. The relevant
facts—her 17-year judicial record—
show she has not allowed her personal
biases to influence her jurisprudence.
They can talk about her speeches, but
they cannot talk about a single soli-
tary opinion in 17 years on the bench
where that type of a view has been
given life, where that type of a view
has found itself into the pages of a sin-
gle one of her opinions. I would rather
put my trust and my expectations for
the future on her 17-year record of judi-
cial decisions than I would on one or
two speeches she might have given over
10 or 15 years.

Those who oppose Judge Sotomayor
have yet to produce any objective evi-
dence that she has allowed her personal
bias to influence her judicial decision-
making. Moreover, in her testimony
before the Judiciary Committee, she
reiterated her fidelity to the law, that
as a Justice she would adhere to the
law regardless of the outcome it re-
quired.

So based on my review of her judicial
record and her testimony before the
Judiciary Committee, I am satisfied
Judge Sotomayor is well qualified to
sit on our Nation’s highest Court. I in-
tend to vote for her confirmation. I in-
tend to also be very proud of her serv-
ice on the Supreme Court of the United
States where I think, again, she will
serve a very historic and unique role to
many people in this Nation who I know
will look to her with great pride.

Thank you, Mr. President. I yield the
floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
KAUFMAN). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BOND. Mr. President, I rise
today to speak on the nomination of
Judge Sonia Sotomayor to the Su-
preme Court of the United States.

Few positions carry more honor, or
solemn duty, than becoming a Justice
of the highest court of the greatest de-
mocracy.

Also, few duties carry more honor, or
solemn responsibility, than giving ad-
vice and consent on who should become
a Justice on the highest Court of the
greatest democracy.

The walls of that Supreme Court
form the vessel that holds the great
protections of our liberty.

Those black robes give life to the
Constitution’s freedoms and the flour-
ishing of our ideas and beliefs.

If the Congress is the heart of our de-
mocracy, walking to the drumbeat of
the people, then the Supreme Court is
our soul guiding us on what is right
and what is wrong.

In my role as a Senator voting to fill
that vessel, issuing those robes, I have
always looked to the Constitution to
guide my obligation to give advice and
consent.

It is an obligation separate and apart
from my role as a legislator, when I
vote for or against legislation before
this body.

Indeed, if the Constitution meant for
us merely to vote on nominees, by sim-
ple or super majorities, it could easily
have said so.

If we were meant to do nothing more
than cast a vote based on whether we
agreed or disagreed with a nominee,
where would we be then?

Would the halls of government be
empty every time a President faced a
Congress of the opposite party?

Would the Cabinet sit empty because
of partisan divide?

Would vacancies to the Supreme
Court go unfilled, because a majority
of one party simply disagreed with the
President of another?

Of course, that could not have been
the intent of the Framers.

What kind of Justices would we have,
with nothing more than partisan ma-
jority divides?

Would a Senate controlled by the op-
posite party allow only the most mod-
erate of voices, or justices with no
voice at all?

Would it approve only judges that
said nothing, or wrote nothing with
which the majority disagreed?

If some are saying that a Democratic
President should not have a liberal
Justice, does that mean a Republican
President should not have conservative
Justices?

That is not something I could sup-
port, for I surely supported judicially
conservative Justices such as Roberts
and Alito, Thomas and Bork—Scalia
certainly if I had been in the Senate at
the time.
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That is the kind of Justice I support,
a judge that calls balls and strikes like
an umpire, not letting their own per-
sonal views bias the outcome of the
trial.

The statue of justice is blindfolded
for a reason, so that she cannot tip the
scales of justice with the prejudice of
bias or belief.

But I have supported Justices with
whom I disagreed on this philosophy.
Justices Breyer and Ginsberg come to
mind.

They take a more active role in shap-
ing their decisions, to fit an ideal of
their own vision.

I supported these nominees of a
Democratic President, as did 86 of my
colleagues for Justice Breyer, and 95 of
my colleagues for Justice Ginsberg.

I hope those votes do not reflect a
time that has slipped away, when par-
tisanship did not infect every facet of
our political life.

I could forget that time, as President
Obama did when he was a Senator.

I could easily say, as Senator Obama
said, that I disagree with a nominee’s
judicial approach, and that allows me
to oppose the nominee of a different
party.

Luckily for President Obama, I do
not agree with Senator Obama.

I reject the Obama approach to nomi-
nees.

While I reject the way Senator
Obama approached nominations, that
does not mean that I support the way
Judge Sotomayor approaches judging.

I disagree that the civil rights of a
firefighter mean so little that they do
not deserve even a full opinion before
an appeals court.

I disagree that we should inspire with
suggestions that wisdom has anything
to do with the sex of a person or the
color of their skin.

I disagree that judges should ever
consider foreign law when looking for
meaning in U.S. statutes or the U.S.
Constitution.

I disagree that the second amend-
ment’s protection of an individual’'s
right to bear arms does not apply to
States.

But I do agree that Judge Sotomayor
has proven herself a well qualified ju-
rist.

I do agree that she has proven herself
as a talented and accomplished stu-
dent, Federal prosecutor, corporate lit-
igator, Federal trial judge, and Federal
appeals court judge.

She has the backing of many in the
law enforcement community including
the Fraternal Order of Police, the Na-
tional Sheriffs Association, and the Na-
tional Association of District Attor-
neys.

I do agree that Judge Sotomayor has
proven herself as a leader of her com-
munity, who inspires the pride and
hopes of a large and growing portion of
our American melting pot.

I do agree that Judge Sotomayor has
proven herself as a symbol of breaking
through glass ceilings.

And I do agree that my choice for
President did not win the last election,
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and that our people’s democracy has
spoken for the change and they are get-
ting it. Elections do have con-
sequences.

Now, hearing the call of that decision
of our democracy does not mean that I
support the President in everything he
has proposed.

I did not agree with a stimulus that
has meant only more government
spending and national debt as the un-
employment continues to rise.

I do not agree with cap and trade leg-
islation that will raise energy taxes
and kill millions of lost jobs without
even changing the climate because
China and India refuse to act the same.

I do not agree with a government
takeover of health care that forces mil-
lions of Americans off their current
health care, drives health care costs
even higher for families, rations care,
restricts access to the latest cures and
treatments, and puts health care deci-
sions in the hands of government bu-
reaucrats rather than doctors and pa-
tients.

But I do agree that the country is
tired of partisanship infecting every
debate. The country is tired of every
action by the Congress becoming a po-
litical battle.

And so, I will not follow the hypoc-
risy of many of my Democratic col-
leagues who refused to support Justices
Roberts and Alito because they dis-
agreed with their judicial philosophy
and now suggest that Republicans not
do the same.

I respect and agree with the legal
reasoning of my colleagues who will
vote no, but I will follow the direction
of the past, and my hope for the future,
with less polarization, less confronta-
tion, less partisanship.

My friends in the party can be as-
sured that I will work as hard as any-
body to ensure that the next Presi-
dential election has consequences in
the opposite direction.

For my conservative friends, the best
way to ensure that we have conserv-
ative judges on the bench is work to
see that we elect Presidents who will
nominate them.

Then we can resume filling the bench
with more judges like Justice Roberts.

For my liberal friends I hope they re-
member this day when another quali-
fied nominee is before the Senate who
is conservative. The standard set by
Senator Obama should not govern the
Senate.

As for Judge Sotomayor, she has the
accomplishments and qualities that
have always meant Senate confirma-
tion for such a nomination.

The Senate has reviewed her nomina-
tion and has asked her its questions.
There have been no significant findings
against her. There has been no public
uprising against her.

I do not believe the Constitution tells
me I should refuse to support her mere-
1y because I disagree with her.

I will support her. I will be proud for
her, the community she represents and
the American dream she shows pos-
sible.
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I will cast my vote in favor of the
nomination of Judge Sotomayor, and I
urge my colleagues to do the same.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, I wish
to address the nomination of Judge
Sonia Sotomayor to be an Associate
Justice of the U.S. Supreme Court as
well. I have spoken about this nomina-
tion several times, both here on the
Senate floor and on the Senate Judici-
ary Committee on which I serve. I have
shared what I admire about Judge
Sotomayor, including her long experi-
ence as a Federal judge, her academic
background, which is stellar, and her
record of making decisions that for the
most part are within the judicial main-
stream. I have also explained before
why I will vote against this nomina-
tion and I wish to reiterate and expand
on some of those comments here today
as all of us are stating our intentions
before this historic vote which I sus-
pect will be held sometime tomorrow.

First, I cannot vote to confirm a
nominee to the U.S. Supreme Court
who restricts several of the funda-
mental rights and liberties in our Con-
stitution, including our Bill of Rights.
Based on her decision in the Maloney
case, Judge Sotomayor apparently does
not believe that the second amendment
right to keep and bear arms is an indi-
vidual right. Indeed, she held in that
case that the second amendment did
not apply to the States and local juris-
dictions that might impose restrictions
on the right to keep and bear arms.
Then based on her decision in the
Didden v. The Village of Port Chester
case, she apparently does not believe
that the takings clause of the fifth
amendment protects private property
owners when that private property is
taken by government for the purpose of
giving it to another private property
owner, in this case a private developer.
I am very concerned when the govern-
ment’s power to condemn property for
a private purpose conflicts with the
stated intention of the Framers of the
Constitution that the right of con-
demnation of private property only ex-
tend to public uses and then, and only
then, when just compensation is paid.

Then based upon her decision in the
Ricci case—this is the New Haven fire-
fighter case