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The House met at 10 a.m. and was
called to order by the Speaker pro tem-
pore (Mrs. TAUSCHER).

————

DESIGNATION OF THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Speaker:

WASHINGTON, DC,
April 1, 2009.

I hereby appoint the Honorable ELLEN O.
TAUSCHER to act as Speaker pro tempore on
this day.

NANCY PELOSI,
Speaker of the House of Representatives.

————
PRAYER

The Chaplain, the Reverend Daniel P.
Coughlin, offered the following prayer:

Lord God of all goodness and life, the
Holy Scripture teaches the human fam-
ily that human progress, though it is a
blessing, brings also a great tempta-
tion.

When there is an imbalance with oth-
ers on the scale of values, tensions are
raised.

When evil becomes mixed with what
is good, both individuals and nations
can be worried only about their own in-
terests.

In our own day of economic difficulty
and uncertainty and world markets,
protect us, Lord, and free us from be-
coming narrow-minded or so frightened
that self-interest devours any sense of
compassion or concern about others.

May insecurity never rob us of
thanksgiving or sharing our blessings.

Before You, all is transparent and ac-
countable, both now and forever.

Amen.

———
THE JOURNAL
The SPEAKER pro tempore. The
Chair has examined the Journal of the

last day’s proceedings and announces
to the House her approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

PLEDGE OF ALLEGIANCE

The SPEAKER pro tempore. Will the
gentleman from Alabama (Mr. BRIGHT)
come forward and lead the House in the
Pledge of Allegiance.

Mr. BRIGHT led the Pledge of Alle-
giance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———————

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. The
Chair will entertain up to 15 requests
for 1-minute speeches on each side of
the aisle.

————————

HONORING NOWRUZ

(Mr. HONDA asked and was given
permission to address the House for 1
minute.)

Mr. HONDA. Madam Speaker, I rise
today to honor Nowruz, a holiday
which marks the traditional Iranian
new year.

Over 1 million Iranian Americans and
the people of Iran celebrated Nowruz
on Friday, March 20, and I introduced a
resolution which recognizes the cul-
tural and historical significance of
Nowruz. It expresses also appreciation
to Iranian Americans for their con-
tributions to society and wishes Ira-
nian Americans and the people of Iran
a prosperous new year.

I’'m proud to represent a civically en-
gaged Iranian American community,
and I'd like to commend the initiative
and instrumental support given by the
Public Affairs Alliance of Iranian
Americans and the National Iranian
Council, who I have had the pleasure of
working with on this resolution.

Once again, Madam Speaker, I rise to
honor and celebrate Nowruz.

———

AUTO PLAN

(Mrs. MILLER of Michigan asked and
was given permission to address the
House for 1 minute and to revise and
extend her remarks.)

Mrs. MILLER of Michigan. Madam
Speaker, I rise today to let my col-
leagues know that there is no chal-
lenge that we in Michigan cannot han-
dle. So when the administration’s auto
plan came out this week, and it was an-
nounced that some decisions have been
made that might mean even tougher
times ahead, I knew that we would just
do what we have always done: roll up
our sleeves and get to work. And that’s
exactly what we are doing.

Recently, a bipartisan group of us in
Congress introduced the CARS Act,
which would offer vouchers to Ameri-
cans to purchase new fuel-efficient cars
made in North America, while trading
in their old gas guzzlers. I was encour-
aged to hear the President say this
week that he is in favor of such an in-
centive program.

This ‘“‘cash for clunkers’ program is
a win-win plan. It gives our auto indus-
try a much-needed boost, it cleans up
our environment at the same time, and
it does what those in Michigan and this
great country have always done. It cre-
ates an innovative solution to answer
the call of a challenge.

Let’s support this plan and continue
to work together to create solutions.
That is the Michigan way. That is the
American way.

——————

CONGRATULATING HARRY N.
MIXON ELEMENTARY SCHOOL ON
RECEIVING THE ACCELERATED
READER RENAISSANCE MASTER
SCHOOL AWARD

(Mr. BRIGHT asked and was given
permission to address the House for 1
minute.)
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Mr. BRIGHT. Madam Speaker, this
past Friday I had the privilege of at-
tending the Accelerated Reader Renais-
sance Master School Award ceremony
at an elementary school in my district,
Harry N. Mixon Elementary School in
Ozark, Alabama.

To achieve this award, 90 percent of
Mixon Elementary School students had
to read and comprehend 90 percent of
what they read. On average, students
read 92 books each during the school
year, and that means the student body
read 50,5626 books through the course of
this year. There are only six other
schools in Alabama to win this award,
and nationwide only 127 schools
achieved this goal out of over 60,000
schools.

It is quite an achievement for the
students, Ms. Donna Stark who is the
principal, and Mike Lenhart, the super-
intendent, and the faculty and parents
at Mixon elementary, and it was an
honor to be part of the ceremony.

By achieving such a high reading
level at a young age, the students at
Mixon are preparing themselves for fu-
ture success and setting an example for
all young people nationwide.

I would like my congressional col-
leagues to join me in congratulating
the students of Harry N. Mixon Ele-
mentary School on this outstanding
achievement.

ALL-ABOARD

(Mr. POE of Texas asked and was
given permission to address the House
for 1 minute.)

Mr. POE of Texas. Madam Speaker,
when most people think about taking a
cruise, they imagine dream destina-
tions, sunny days, and boatloads of fun.
What people don’t imagine is that
these so-called fun ships are not free
from crime. Sometimes American pas-
sengers disappear on the high seas or
become victims of sexual or physical
assault.

You see, American passengers board
these ships in U.S. ports and do not re-
alize the ship is likely registered in a
foreign country. That means these lux-
ury ships are not required to report
crimes to our government unless the
crime occurs within U.S. territorial
waters. This creates a serious problem
for protecting the rights of Americans.

As founder of the Victims Rights
Caucus and a former judge, it seems to
me Americans should be concerned by
the absence of law enforcement on
cruise ships, concerned by the lack of
duty to report crime and concerned
with the sometimes careless way that
crime scenes are handled or not han-
dled at all.

Americans should be protected on
U.S. soil or on the high seas. Rep-
resentative MATSUI’'s Cruise Vessel
Safety and Security Act will help pro-
tect Americans on cruise ships. It’s
high time we take back the high seas.

And that’s just the way it is.
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BUDGET AND FISCAL
RESPONSIBILITY

(Mr. WALZ asked and was given per-
mission to address the House for 1
minute.)

Mr. WALZ. Madam Speaker, I rise
today to say a few words about our new
budget that we’ll be debating and vot-
ing on this week, and on fiscal respon-
sibility.

This country is in the midst of an
economic crisis the likes of which few
have ever seen. The Recovery Act this
House passed in February was the first
major step in our response to that cri-
sis. It cannot be the last. We must not
go back on the progress we have begun.

The budget we will consider will ad-
dress the crisis. It will begin the trans-
formation of our economy so that it
emerges stronger than ever, and we
will do it in a way that gets us on the
path toward fiscal balance. This is an
incredibly difficult challenge.

No one likes deficit spending. I come
from southern Minnesota, a fiscally
conservative place, and it’s no accident
that we have preserved ourselves from
some of the worst excesses of this econ-
omy.

But this plan and this budget before
us have just the right mix. It invests in
key priorities like health care, edu-
cation, and energy independence to get
our economy moving, and it cuts the
deficit by two-thirds by 2013. What is
not fiscally responsible is to support
the same policies that got us into this
mess in the first place. That I will not
support.

If the alternative to this budget is
basically the same plan, tax cuts to the
super-rich and no efforts to address
health care that we know does not
work, that’s not fiscal responsibility.
That’s the height of fiscal irrespon-
sibility.

On the other hand, if this budget will
help create the vital economic growth
that we have lost, I will support it.

———

OUR BUDGET MAKES TOUGH,
RESPONSIBLE CHOICES

(Mr. WILSON of South Carolina
asked and was given permission to ad-
dress the House for 1 minute and to re-
vise and extend his remarks.)

Mr. WILSON of South Carolina.
Madam Speaker, sadly, one of the ways
Democrats may choose to trim Presi-
dent Obama’s massive borrow-and-
spend budget is to sunset middle-class
tax cuts. So, after looking over the
budget that already borrows too much,
spends too much, and taxes too much,
they’ve decided that they will save
money by taking tax breaks away from
American families.

Republicans believe we should help
American families and small busi-
nesses keep more of their own money
so they can create jobs. We do not bal-
ance our budgets on the backs of the
American taxpayer. We are promoting
the ideals of limited government, being
threatened by the massive growth of
big government.
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Our budget will address mnational
challenges like affordable health care,
uncertainty in our dollar and Social
Security, as well as high gas and elec-
tricity costs. It is a budget that re-
flects the spirit of responsibility we are
seeing from families all across Amer-
ica.

In conclusion, God bless our troops,
and we will never forget September the
11th and the global war on terrorism.

———

INTRODUCTION OF CRUISE VESSEL
SECURITY AND SAFETY ACT OF
2009

(Ms. MATSUI asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. MATSUI. Madam Speaker, mem-
bers of the International Cruise Vic-
tims are on Capitol Hill this week to
raise awareness of cruise safety issues.

Over 13 million Americans will take a
cruise this year. However, few pas-
sengers are fully aware of the potential
for a crime to occur, and those who are
victimized often do not know their
legal rights and whom to contact for
help.

Those who have come to Capitol Hill
this week have lost daughters, parents,
aunts and husbands, and some were
victims of sexual assault or other
crimes on the high seas.

Due to the absence of law enforce-
ment officials on ocean voyages, it can
be difficult or impossible to properly
resolve many of these crimes.

That is why I have introduced the
Cruise Vessel Security and Safety Act
of 2009 with Senator KERRY. This bill
has been informed by three congres-
sional hearings and the stories of the
individuals who bravely came forward.

I want to thank Ken Carver, Laurie
Dishman and the many others who
have come here to bring awareness to
this issue.

——————

BUDGET DEBATE 3

(Ms. FOXX asked and was given per-
mission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. FOXX. Today, the House will
consider whether we put our fiscal
house in order or whether we continue
the same failed policies of wasteful
spending and skyrocketing debt.

We will decide whether we continue
the great American tradition of leaving
our children a Nation stronger and
more prosperous than the one our par-
ents left for us.

The President and Democrats in
Washington have proposed a budget
that takes this country in the wrong
direction. The President proposes
many of the same failed policies that
caused our economic crisis, a budget
that spends too much, taxes too much,
and borrows too much.

Our children and grandchildren de-
serve better. It’s time to get our fiscal
house in order and make the tough de-
cisions needed to set this country back
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on the path of economic growth and
fiscal responsibility.

The Republicans will present our
budget plan that does just that, a budg-
et plan that curbs spending, Kkeeps
taxes low, and tackles our Nation’s
skyrocketing deficits and debt.

The Congress must reject the Presi-
dent’s budget and begin working on be-
half of the American people.

———

CESAR CHAVEZ TRIBUTE

(Mr. BACA asked and was given per-
mission to address the House for 1
minute.)

Mr. BACA. I rise today to commemo-
rate the 82nd birthday of a true Amer-
ican hero, the late Cesar Chavez.

For 10 years, I have fought for a na-
tional holiday to honor Cesar Chavez, a
man who not only carried the torch for
justice and freedom, but was the bea-
con of hope for thousands without a
voice.

As a cofounder and president of
United Farm Workers, Cesar used non-
violent tactics to bring attention to
the dangerous working conditions in
the fields and the plight of exploited
farm workers and their right to
unionize.

The reach of his accomplishments
stretches far beyond the Latino com-
munity. The battle for social justice is
far from being over. But in the words of
Cesar Chavez, ‘‘si se puede!”

During these hard economic times,
let us not forget that history teaches
us many things. True leaders are those
who fight for those without a voice,
and he was one that fought for many of
those who didn’t have voices.

As we approach his birthday, I urge
my colleagues to support House Reso-
lution 213, a resolution that educates
our youth about Cesar Chavez and his
accomplishments and I urge the cre-
ation of a national holiday for him.

——————

WHAT DOES RENEWING AMERICA’S
PROMISE MEAN?

(Mr. FLEMING asked and was given
permission to address the House for 1
minute.)

Mr. FLEMING. Madam Speaker, for
the past few months we’ve heard our
liberal colleagues repeatedly talk
about renewing America’s promise. Is
it America’s promise to place an insur-
mountable debt burden on our future
generations?

This Congress just passed the largest
series of spending bills in American
history, and now this administration
has unveiled a $3.6 trillion Federal
spending plan. The U.S. is facing its
largest deficit in history; yet we have
placed a mortgage on America’s future,
and it’s up to our children and grand-
children to make the monthly pay-
ments.

This budget doubles our debt in 5
years and triples it in 10 years.

My liberal colleagues have fostered
in a new era where you can become the
head of the IRS without paying your
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taxes, where pork-laden appropriations
bills are done behind closed doors, and
massive spending bills are designed in
secrecy.

Writing blank checks from an empty
bank account appears to be our real
promise to America. Promoting a new
era of irresponsibility has become this
Congress’ real agenda.

I will not vote for this budget, as it
spends too much, taxes too much, and
borrows too much.

——
0 1015
HEALTH CARE

(Mr. SIRES asked and was given per-
mission to address the House for 1
minute.)

Mr. SIRES. Madam Speaker, my con-
stituents worry about the rising cost of
health care. Today, I rise to let them
know we are working to make health
care more affordable and accessible.

We already strengthened and im-
proved the State Children’s State In-
surance Program. Nearly 11 million
children will benefit from actions by
enrolling them in health insurance pro-
grams and expanding access to dental
and mental health benefits.

This year, we voted to increase fund-
ing for health care information tech-
nology, saving billions of dollars and
reducing private health insurance pre-
miums for families. We also increased
Medicaid funding, protecting coverage
for millions of low-income and elderly
Americans.

While more needs to be done, that is
why I will vote for President Obama’s
budget. He sets aside more than $630
million over the next 10 years to re-
form health care, reduce Medicare
overpayments to private insurance,
and reduce drug prices to rein in high
costs that are a drag on our entire
economy.

I urge everyone to support this budg-
et.

———

OBAMA’S BUDGET BORROWING
TOO MUCH

(Mrs. MCMORRIS RODGERS asked
and was given permission to address
the House for 1 minute and to revise
and extend her remarks.)

Mrs. MCMORRIS RODGERS. You
know, like most moms in this country,
I look at my two-year-old and I won-
der: What kind of a world will he in-
herit; who will his friends be; what will
his expectations be, what will his
dreams be?

Like many middle-class families, I
wonder: Will my child enjoy the same
freedoms and opportunities that we
enjoy today?

When I was born, my share of the na-
tional debt was $1,800. Now for my
child’s generation, it is $30,000 the mo-
ment that he’s born. It’s estimated
that that’s going to double in his first
5 years—to $60,000.

Government programs can certainly
help people, but government programs
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are not the cornerstone to grow an
economy. That happens in the private
sector.

We need to be focusing now on what’s
going to help our small businesses, our
mom-and-pop stores, the people on
Main Street that are really struggling.
That’s where economic growth takes
place.

So let’s make sure that we are leav-
ing our country with freedoms and op-
portunities for the next generation.
And it starts with a budget that’s re-
sponsible.

——————

SHERIFF PRIBIL

(Mrs. KIRKPATRICK of Arizona
asked and was given permission to ad-
dress the House for 1 minute.)

Mrs. KIRKPATRICK of Arizona. My
friend, Bill Pribil, presides as sheriff
over Coconino County in Arizona. For 5
years, Bill has successfully navigated
the challenges of overseeing law en-
forcement in a very vast and diverse
area, all while keeping our community
safe.

Since taking office, Sheriff Pribil has
brought a new perspective to the job,
having initiated a number of programs
in the county to reduce crime. These
programs include the Community
Emergency Response Team, which pro-
vides the community with disaster pre-
paredness and response training; the
Exodus Program to reduce recidivism
by helping prisoners overcome sub-
stance abuse; and the Leadership in Po-
lice Organization Program to improve
training in his department, which has
helped him successfully crack down on
meth, drugs, and violent crime.

I congratulate Sheriff Pribil.

——————

TIME TO TAKE RESPONSIBILITY

(Mr. HUNTER asked and was given
permission to address the House for 1
minute.)

Mr. HUNTER. I joined the Marine
Corps after 9/11, as did thousands of
Americans, for one defining reason—so
my children wouldn’t have to. I went
to Iraq twice and Afghanistan once, as
thousands of Americans have, so my
children and our children wouldn’t
have to.

It is in that vein that I rise today be-
cause it is up to this Congress to make
responsible choices so our children are
not beset by financial ruin. It is up to
us to make good decisions right now in
this defining moment in American his-
tory so our children can grow up with-
out being punished so that this admin-
istration can make short-term gains
without making any tough choices.

Tax cuts for the working class; more
government responsibility; and less
debt, less spending; were all campaign
talking points for President Obama and
congressional Democrats. That’s all
they were—talking points.

The buck stops with this budget that
is before Congress now. And this budg-
et can make us or break us. It is time
we take responsibility for the direction
of this country and stop spending.
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Just stop spending. No more TARP,
no more stimulus, no cap-and-trade tax
on small business, no tax on charitable
donations, no energy tax on working
Americans. Surely, no more burying
our children in debt while we spend,
tax, and borrow our way into oblivion.

I ask the Democrats in this adminis-
tration to put the checkbook down.

———

MYTH: MOST INDIVIDUALS WITH-
OUT HEALTH INSURANCE DON’'T
HAVE IT BECAUSE THEY DON'T
WANT IT

(Mr. MURPHY of Connecticut asked
and was given permission to address
the House for 1 minute.)

Mr. MURPHY of Connecticut. An-
other health care myth—and we’ve
heard it all before: opponents of health
care reform claim that, of the 45 mil-
lion uninsured, many don’t have health
care insurance because they just don’t
want it. So no need to reform the
health insurance system—everybody
who wants it already has it.

So who are these people who just
don’t want health care insurance? Well,
according to a 2008 Kaiser study, 68 per-
cent of the Nation’s uninsured were
under 200 percent of the Federal pov-
erty guidelines—or making under
$44,000 a year for a family of four. Of
those, 37 percent were actually living
in poverty—making under $22,000 a
year.

These are families that cannot afford
health insurance. For a family living
at the poverty line, health insurance
could cost them up to half of their in-
come.

Sure, there are some amongst the un-
insured who simply choose to pay their
own way. But there are many more
who are employed, who are playing by
the rules, who want health care insur-
ance but just can’t cut out those frivo-
lous things like food and clothes to pay
the premium.

———

RESPONSIBILITY

(Mr. CHAFFETZ asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. CHAFFETZ. Life, liberty and the
pursuit of happiness: that is what the
American Dream is all about. It’s been
the American entrepreneur, it’s the
American family, it’s the individual
who starts and wants to build their
own business that’s going to drive this
country and this economy forward. It’s
not Big Government that’s going to get
us out of this. It’s going to be the
American family and the American en-
trepreneur.

I look at the President’s budget,
what the Democrats are proposing and,
quite frankly, it spends too much, it
taxes too much, and it borrows too
much. We will literally double the debt
in this country that will be paid at
some point by our kids and our
grandkids.

We have an opportunity to reject the
overspending; we have an opportunity
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to reject the idea that we are going to
continue to run this government on a
credit card. That’s why I urge my col-
leagues to look very strongly at this
budget and just say ‘“‘no.”

We can no longer afford to continue
to spend the way Washington, DC,
spends. We need to operate this coun-
try in a fiscally disciplined manner.
That’s why I encourage my colleagues
to look strongly at the Republican al-
ternative, because in that budget you
will see responsibility.

——————

STRUGGLE AGAINST VIOLENT
EXTREMISM

(Mr. MORAN of Virginia asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. MORAN of Virginia. Madam
Speaker, a couple of recent Washington
Post headlines deserve mentioning on
the House floor. The first was on March
16, where the Red Cross Confirmed that
the United States Violated Inter-
national Laws Against Torture.

Last Sunday’s article points out that
that torture policy applied to an indi-
vidual by the name of Abu Zubaida
sent our government officials on any
number of false leads. It produced no
reliable information. It turns out that
that suspect, Abu Zubaida, wasn’t even
an official member of al Qaeda. He told
our professional interrogators what he
knew to be true, until—under pressure
from the Cheney White House to tor-
ture him—he sent our government on
any number of false leads. As usual,
people being tortured tell you what
they know that you want to hear in
order to stop the torture.

The point for the Congress to act on
is that if we are ever going to prevail
in our struggle against violent extre-
mism, we need to stand up for Amer-
ica’s defining principles of equal jus-
tice under the law. We have to hold
those people accountable who pres-
sured and enabled American govern-
ment officials to perform actions that
were counterproductive to our national
security, that were illegal, and were
immoral, and thus were anti-American.
Only through such judicial account-
ability can we regain the moral high
ground and once again lead the world
by practicing what our founders
preached.

——
COVER THE UNINSURED WEEK

(Mr. BARROW asked and was given
permission to address the House for 1
minute.)

Mr. BARROW. Madam Speaker, I rise
today to call attention to the rising
number of uninsured in America. Right
now, nearly 50 million Americans have
no health insurance. That is nearly one
in six. One in six.

These aren’t just numbers on a page.
This has real effects on the rest of us,
because when millions of Americans
who have no health insurance get sick
enough, they end up in the emergency
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room of the nearest hospital. But the
care they get there costs six times as
much as preventive care—and is far
less effective.

Those of us who pay the full cost of
our health care end up picking up the
tab for the care we provide the unin-
sured in the emergency room. That’s
just one reason we as a Nation pay far
more for health care than we get back
in return. In fact, on average, every
American spends about $900 each year
to pay the cost of treating the unin-
sured badly. That is pure waste.

There are some good signs coming
out of the current health care debate.
Congress and this President have al-
ready extended health coverage to an
additional 4 million children this year
by enacting a bipartisan expansion of
the State Children’s Health Insurance
Program.

We waited too long to address this
problem. We’ve paid a huge price by
not confronting it sooner. I look for-
ward to working with the President
and my colleagues on commonsense So-
lutions that will extend coverage to all
Americans.

————

HOUSING CRISIS IN THE CENTRAL
VALLEY

(Mr. CARDOZA asked and was given
permission to address the House for 1
minute.)

Mr. CARDOZA. I rise today to re-
mind my colleagues that the housing
crisis continues to devastate across
this country. My constituents in
Merced, California, near my hometown
of Atwater, are suffering from 19.9 per-
cent unemployment, the highest rate
of foreclosures in the Nation, and a 70
percent loss of their home equity over
the last 3 years.

They have seen their community
banks fail and their businesses on Main
Street close their doors for good. Sim-
ply put, the Central Valley is experi-
encing an economic tsunami that will
leave the Central Valley struggling for
many years.

That is why I’'m working on legisla-
tion to devise an Economic Disaster
Area designation—so places like my
district, whose communities have been
disproportionately affected by the
country’s recession, can receive addi-
tional Federal funding they need to
keep from falling off the maps.

I'm asking my colleagues to support
me in my efforts to create this Eco-
nomic Disaster Area designation and to
help my constituents and the entire
Central Valley recover from this eco-
nomic downturn.

——
WE ARE GOING TO RECOVER

(Ms. CASTOR of Florida asked and
was given permission to address the
House for 1 minute and to revise and
extend her remarks.)

Ms. CASTOR of Florida. Madam
Speaker, the economic recovery plan
signed by President Obama is saving
and creating jobs all across the coun-
try. It was just signed into law 6 weeks
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ago, but millions of jobs are being cre-
ated, including in my community in
Tampa, Florida.

Monday, in the Tampa Bay area, we
announced that we are going to draw
down over $3.5 million for our commu-
nity health centers to hire new doc-
tors, nurses, and medical professionals
that will be able to serve more patients
in an affordable way. This is happening
all across our country.

In addition, we expect additional dol-
lars to put folks back to work con-
structing community health centers
across this country in just a matter of
weeks.

The economic recovery plan is work-
ing. We are going to recover and Amer-
ica will be stronger than ever before.

————
O 1030

AMENDMENT TO H.R. 1664

(Mrs. DAHLKEMPER asked and was
given permission to address the House
for 1 minute.)

Mrs. DAHLKEMPER. Madam Speak-
er, I rise today on behalf of the hard-
working families of my district in the
State of Pennsylvania who have been
hit especially hard by the economic
downturn. Across my district, pay-
checks just don’t seem to stretch as far
to buy groceries and to pay the utility
bills. Many have had to take a pay cut
simply to keep their job.

Madam Speaker, my constituents are
struggling just to make ends meet, and
they are sick and tired of seeing their
hard-earned tax dollars go to pay the
excessive bonuses at companies like
AIG. However, I have good news for
those who want to put an end to this
shameless practice. Today, my col-
leagues on both sides of the aisle have
an opportunity to support my amend-
ment to H.R. 1664.

The purpose of my amendment is to
close any loopholes and to make it
crystal clear that excessive taxpayer-
funded bonuses are absolutely not al-
lowed, regardless of when the executive
worked at the company. Let me repeat
that. It does not matter when the exec-
utive was employed at the company, it
does not matter what the official name
of the bonus is called; all excessive bo-
nuses at taxpayer expense are prohib-
ited.

Madam Speaker, I came to Congress
to represent my constituents on Main
Street, not the corporate executives on
Wall Street. That is why I voted
against the Wall Street bailout, and
that is why I am offering my amend-
ment today, to protect taxpayer dol-
lars and hold Wall Street executives
accountable.

———
THE RESTORATION BUDGET

(Ms. JACKSON-LEE of Texas asked
and was given permission to address
the House for 1 minute.)

Ms. JACKSON-LEE of Texas. Madam
Speaker, today we will begin an his-
toric opportunity to address the budget
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of this country, which I call the res-
toration budget.

There may be a number of perspec-
tives from the White House, from this
Congress, both House and Senate. But I
am delighted that many of us have or-
ganized to support basic principles of
reducing the deficit. The congressional
progressive budget does it at 58 per-
cent. Or, focusing on enhancing the op-
portunities of health for all; or, pro-
viding additional stimulus money of
$300 billion; looking at the issues of
global warming and energy independ-
ence; and fully funding elementary and
secondary education, ideas that per-
meate throughout the various discus-
sions and budgets that you will see
here today, particularly as we in the
majority lead.

Our principles are equality for all,
putting the economy back on its feet,
and putting the economic engine back
in the hands of America, educating
them, extinguishing poverty. I am very
proud that we will have the oppor-
tunity to serve America.

———

PROVIDING FOR CONSIDERATION
OF H. CON. RES. 85, CONCURRENT
RESOLUTION ON THE BUDGET
FOR FISCAL YEAR 2010

Mr. MCGOVERN. Madam Speaker, by
direction of the Committee on Rules, I
call up House Resolution 305 and ask
for its immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. RES. 305

Resolved, That at any time after the adop-
tion of this resolution the Speaker may, pur-
suant to clause 2(b) of rule XVIII, declare the
House resolved into the Committee of the
Whole House on the state of the Union for
consideration of the concurrent resolution
(H. Con. Res. 85) setting forth the congres-
sional budget for the United States Govern-
ment for fiscal year 2010 and including the
appropriate budgetary levels for fiscal years
2009 and 2011 through 2014. The first reading
of the concurrent resolution shall be dis-
pensed with. All points of order against con-
sideration of the concurrent resolution are
waived. General debate shall not exceed four
hours, with three hours confined to the con-
gressional budget equally divided and con-
trolled by the chair and ranking minority
member of the Committee on the Budget and
one hour on the subject of economic goals
and policies equally divided and controlled
by Representative Maloney of New York and
Representative Brady of Texas or their des-
ignees. After general debate the Committee
of the Whole shall rise without motion. No
further consideration of the concurrent reso-
lution shall be in order except pursuant to a
subsequent order of the House.

The SPEAKER pro tempore. The gen-
tleman from Massachusetts is recog-
nized for 1 hour.

Mr. MCGOVERN. Madam Speaker, for
the purposes of debate only, I yield the
customary 30 minutes to the gen-
tleman from California (Mr. DREIER).
All time yielded during consideration
of the rule is for debate only.

GENERAL LEAVE

Mr. McGOVERN. I ask unanimous

consent that all Members have 5 legis-
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lative days within which to revise and
extend their remarks and to insert ex-
traneous materials into the RECORD.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Massachusetts?

There was no objection.

Mr. MCGOVERN. I yield myself such
time as I may consume.

Madam Speaker, H. Res. 305 provides
for general debate on H. Con. Res. 85,
the budget resolution for fiscal year
2010. Madam Speaker, I am honored to
stand here today to introduce the fiscal
year 2010 House budget resolution.

I want to thank my friend, the Budg-
et Committee Chairman JOHN SPRATT,
for all of his incredible work on this
budget. He is smart, he is fair, and no
one cares more about these issues.

I also want to thank our ranking
member, PAUL RYAN. Even though I
often disagree with him, I admire his
intellect and his dedication to his prin-
ciples. I thought we had a spirited, sub-
stantive debate in the Budget Com-
mittee, and I am sure we will have
more of the same here on the House
floor.

I also would like to thank the staff of
the Budget Committee, Democrat and
Republican, for their tireless effort and
their commitment to public service.

Madam Speaker, the budget before us
today represents a clean break from
the past. For the last 8 years, President
Bush flat out mismanaged the Federal
budget. How? By enacting huge tax
cuts for the wealthiest Americans that
led to skyrocketing deficits, by spend-
ing hundreds of billions of dollars on
the wars in Iraq and Afghanistan with-
out paying for them, and by refusing to
invest in the American people.

In November, the American people
said ‘‘enough,” and they voted for
change. They voted for new direction.
And that is what this budget is all
about. We are not only turning the
page on the last 8 years, we are writing
a whole new book, and our budget cuts
the deficit by more than half by 2013. It
cuts taxes for middle-income families
by $1.5 trillion. It creates jobs by in-
vesting in health care, clean energy,
and education.

Now, let me briefly outline those
three areas: Fiscal discipline, middle-
class tax cuts, and investments in the
American people.

As I said, our budget will cut the def-
icit by more than half in 2013. In order
to get us back on a fiscally sustainable
path, the budget provides a realistic as-
sessment of our fiscal outlook.

Unlike the Bush administration, we
actually budget for the wars in Iraq
and Afghanistan instead of hiding them
under, quote, emergency spending cat-
egories. We budget for natural disas-
ters that inevitably will occur.

Our budget cuts taxes for 95 percent
of Americans. Let me repeat that,
Madam Speaker, because we are going
to hear a lot of rhetoric from the other
side about taxes. The Democratic budg-
et, the Obama budget cuts taxes for 95
percent of Americans. It provides im-
mediate relief from the alternative
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minimum tax, it eliminates the estate
tax in nearly all the States, and works
to close corporate tax loopholes.

You see, all of us believe in altering
the Tax Code. We believe that we
should reduce the tax burden on the
middle class and those trying to get
into the middle class. We believe that
corporations shouldn’t be allowed to
shirk their responsibility by hiding
their profits in offshore tax havens.
The other side believes we should re-
duce taxes for the very wealthiest. It is
a simple difference of philosophy. And,
most importantly, this budget actually
invests in the American people.

What a welcome change from the
past 8 years. We invest in health care
reform, not just to improve health care
quality and improve coverage, but to
reduce the crushing burden of health
care costs on American businesses. Ev-
erybody likes to talk about health care
reform. This budget, the Democratic
budget, the Obama budget actually
gets it done.

We invest in clean energy in order to
create jobs, improve the environment,
and reduce our dependence on foreign
oil. We invest in renewable energy and
energy efficiency. Everybody likes to
talk about energy independence, but
this budget actually gets it done.

We invest in education to reclaim our
place as the best educated workforce in
the world. We work to expand early
childhood education and to make col-
lege more affordable. Everybody likes
to talk about improving education, but
this budget actually gets it done.

So that is what we could do, and that
is what we do. As for my Republican
friends, it is more of the same. Last
week, they made a big to-do when they
introduced their own ‘‘budget.” In fact,
it wasn’t much of a budget at all, given
the fact that it didn’t include any num-
bers. What it did include was lots of
empty rhetoric and a belief in massive
tax cuts for the wealthiest.

Madam Speaker, the American peo-
ple have seen this movie before, and
they gave it two thumbs down. I know
it is April Fool’s Day, but don’t be
fooled by my Republican friends.

My Republican friends will talk a lot
about the difference in economic
growth estimates between the Office of
Management and Budget and the Con-
gressional Budget Office, but here is
the thing: There will be no growth un-
less we invest in the American people.
There will be no growth unless we get
a handle on these deficits. There will
be no growth as long as health care
costs and inadequate education and de-
pendence on foreign oil keeps us down.

I know that change is hard. I know
my Republican friends want to cling
desperately to the failed policies of the
past. But the good news is that despite
all the nasty press releases and tele-
vision ads and talk radio attacks on
the President, the American people
still, by overwhelming margins, sup-
port President Obama’s vision for
America. That is why this budget is so
very important.
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We are presenting a budget, Madam
Speaker, with a conscience. It is a
budget that believes in the American
spirit, and it is a budget that fulfills
the promises that President Obama
made to the American people.

We are at a crucial moment, Madam
Speaker. Our country can meet its po-
tential. Our children can have a better
future. But in order to make that hap-
pen, we need a change. We need to
move in a bold, innovative, new direc-
tion. We need to pass this budget. I
urge my colleagues to join me in sup-
port of this rule and the underlying
bill.

I reserve the balance of my time.

Mr. DREIER. Madam Speaker, I yield
myself such time as I may consume.

(Mr. DREIER asked and was given
permission to revise and extend his re-
marks.)

Mr. DREIER. Let me begin by ex-
pressing my appreciation to my very
good friend from Worcester for yielding
me the customary 30 minutes.

Madam Speaker, it is interesting
that we begin this April Fool’s Day
with the budget debate. You know, we
have some very, very serious economic
challenges here, and the sad thing from
my perspective is the fact that this
budget, which was just described by my
friend as the Democratic-Obama budg-
et, is not a joke.

The thing that is so incredibly ironic
is that 45 seconds ago my friend just
said we must get a handle on these
deficits. “We must get a handle on
these deficits,” is what my friend has
just said, and yet this budget, this
Democratic-Obama budget of which my
friend is so proud in fact over the next
5 years doubles the national debt and
over the next 10 years triples the na-
tional debt.

We all concur on this notion of try-
ing to get deficits under control. It is a
very high priority. Everyone says this.
What we need to do is we need to work
to rein in government spending rather
than trying to bring about this trans-
formation, this transformation in an
economic downturn which dramati-
cally expands the size and scope and
reach of the Federal Government.

Madam Speaker, as every parent or
small business owner knows, a budget
is about choices. Often, it is about very
hard choices that need to be made.
During times of economic hardship or
uncertainty, those choices get even
harder, and that is clearly where we
are today.

When we look at our expenses for the
coming month or year, we have a num-
ber of factors that have to be taken
into consideration as a family, as a
small business person.

There are expenses that are abso-
lutely mandatory, mortgage payments
or meeting a small business payroll.
There are expenses that are essential
but can be reduced with greater flexi-
bility and frugality, like the grocery
bill. There are expenses for luxury
items that are simply not affordable
any longer. And then, Madam Speaker,
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there are those expenses that are im-
portant and worthy and useful, but just
aren’t possible when funds are tight.
These choices are clearly the very
hardest. We want to buy the kids a new
laptop for college or build a new addi-
tion onto the house, but we know that
the money just isn’t there right now.
So we tighten our belts, figure out a
way to spend our money more wisely,
and save for the things that are most
important.

This is how America’s families and
businesses are dealing with the eco-
nomic difficulties that we all face
today. If only the Democratic leader-
ship and this budget that my friend
touts as the Democratic-Obama budget
would do the same. They could learn a
lot from the American people, Madam
Speaker.

The Democratic budget before us
today recklessly abandons any sem-
blance of responsible decisionmaking.
It spends as though the money is just
flowing in, and it raises taxes as
though American businesses and fami-
lies have endless cash to spare. But we
know all too painfully well that this is
far from the case. Ask anyone out
there. It is time for the Democratic
majority to wake up to our economic
reality.
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This is not the time to raise taxes on
small businesses and working families.
They like to claim that their tax hikes
will only hit the super-rich. They are
wrong. Their income tax hikes will hit
the small businesses that are the back-
bone of our economy. And their cap-
and-trade program, the great source of
revenues, which is really a cap-and-tax
program, will raise taxes on every sin-
gle household in America. Families
will get slapped with new energy taxes
of up to $3,100 a year. Every time our
constituents flip on a light switch or
turn on the microwave or drive the
kids to school, they will feel the pain
of the Democratic tax plan.

This is also not the time to reck-
lessly add hundreds of billions of dol-
lars in new spending that our Nation
cannot come close to affording. Repub-
licans aren’t advocating extreme aus-
terity, but we are advocating a little
common sense. We must own up to the
hard choices that are a fact of life for
the American people and should be a
fact of life for their representatives
here in this institution as well. After
all, this is not our money. This is
money that belongs to the hard-
working people here in the United
States of America.

We must be realistic about which ex-
penses are mandatory, which Ileave
room for greater flexibility, frugality
and efficiency, which spending items
are luxuries and which are worthwhile
but simply not affordable at this time,
just like the American people must do.
We have to use the same kind of pru-
dence when it comes to spending tax-
payer dollars as people are as they face
the challenges of today’s economy.
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Instead, what this budget does is
shirk all responsibility for our tax dol-
lars and bury the American people
under a mountain of debt that won’t be
paid for generations. This is not just an
issue of deficits. It’s an issue of deficits
so catastrophically huge that they
threaten to put our recovery off for
years to come and permanently saddle
all of us with staggering amounts of
debt.

In this year alone, the deficit,
Madam Speaker, will be $2 trillion,
that is trillion with a “T.” I know in
this age of constant $100 billion bail-
outs, we have forgotten just how much
money that is. Everyone has their il-
lustrations of how to visualize $1 tril-
lion. And I know that it seems a little
gimmicky, but it is important to un-
derstand what we are talking about
when we refer to $1 trillion. And let’s
remember that the deficit for this year
under this budget is $2 trillion.

If we were to spend $1 million a day,
a day, $1 million a day, it would take
5,475 years to spend our deficit for this
year alone. Not our national debt as a
whole, just the part, just the part that
would accumulate this year. In other
words, it would take until the year 7484
to spend our deficit if we were spending
$1 million a day. Or put another way,
we would have to go back to the 35th
century B.C., the 35th century B.C., to
spend the money by the year 2009, back
to the rise of the early Bronze Age in
order to spend $2 trillion at that rate of
$1 million a day.

Now that’s an awful lot of debt,
Madam Speaker. That is an astronom-
ical amount of debt. And that is what
this budget leaves us with. It taxes
recklessly, spends wildly and borrows
almost too much for us to even com-
prehend.

Now I have talked a lot about hard
choices. Now I want to say something
about false choices. Unfortunately, our
colleagues on the other side of the aisle
seem to want the American people to
face a false choice, the choice between
their very dangerous budget and the
status quo. They like to think that
they can convince our constituents
that their disastrous budget is the only
option out there.

But, Madam Speaker, we clearly have
an alternative. There is a common-
sense way. Republicans, contrary to
what our friends said about the lack of
numbers in our budget, we have our
budget. It was submitted by the 10 a.m.
deadline to the Rules Committee. It is
an alternative budget that will not tax
small businesses and working families
and will not balloon the deficit to un-
tenable proportions. It is true that it
will not entirely eliminate the deficit.
That might not be possible during
these very, very tough times. But it
does own up to the hard choices that
responsible legislators must make. It
does accept our tough economic reality
and it does exercise common sense and
accountability in the spending of tax-
payer dollars. And it does not punish
the small businesses and working fami-
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lies who are already struggling with
new burdensome taxes. Now, Madam
Speaker, I urge my colleagues not to be
drawn into the false choice that has
been provided by the Democratic ma-
jority.

With that, I reserve the balance of
my time.

Mr. MCGOVERN. Madam Speaker, I
want to point out for my colleagues
one important fact that I think we
need to keep in mind. When President
Bush became President of the United
States, he inherited a record surplus of
$5.6 trillion over 10 years. He left us
with a record deficit of $5.8 trillion,
with double the national debt and tri-
ple the amount held by foreign coun-
tries. We were left with flat wages and
the smallest rate of job growth in
three-quarters of a century. We tried it
the gentleman’s way. And it failed.
People do not want the status quo.
They do not want the same old same
old.

There is a general understanding
amongst the American people that in
order for us to be able to reduce our
deficit and pay down our debt, we need
to grow this economy. And you cannot
grow this economy unless you invest in
the American people and unless you in-
vest in the economy.

I am happy to yield to the gen-
tleman.

Mr. DREIER. I thank my friend for
yielding.

And let me respond to his very
thoughtful comments with a couple of
points. First and foremost, we need to
remember that it was a Republican
Congress that got us back on the road
of fiscal responsibility leading up to
what President Bush did, in fact, in-
herit. And I’'m not going to stand here
as an apologist for spending that did
take place. But we have to remember
that most of the spending that took
place dealt with the aftermath of Sep-
tember 11, 2001, when we saw dramatic
increases in defense and homeland se-
curity spending. And in the last 3
years, there were actually real spend-
ing cuts that took place in every other
appropriation bill at that time. And so
the issue of economic growth——

Mr. MCGOVERN. Reclaiming my
time, I appreciate that, and I would
point to the 2001 and 2003 tax cuts that
went mostly to the wealthy that bank-
rupted this Nation.

The fact of the matter is the gentle-
man’s party controlled Congress for
many years. His party controlled the
White House for many years. And
jointly, they have driven this economy
into a ditch. I think there are philo-
sophical differences here. And I think
one of the major differences is that we
believe that in order to be able to pay
down the debt, we need to grow this
economy. And to grow this economy in
these difficult times means investing
in our people and everything from edu-
cation to health care to environmental
technologies.

The Republican budget is really the
same old same old, more tax cuts for
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the wealthy, and basically, an indiffer-
ence towards some of the Nation’s
most pressing problems. You cannot re-
build roads and bridges for nothing. We
can’t just simply constantly put the
burden of education, the cost of edu-
cation, and special education in par-
ticular, on the backs of our cities and
towns. There needs to be an under-
standing that in order to get this econ-
omy back up and running, we are going
to need to invest. And that is what the
Democratic budget does.

I stand before you proud to defend
this budget, proud of the fact that we
have a budget that has a conscience,
proud of the fact that when this gets
enacted, we are going to have a blue-
print for this country that I believe
will not only put us back on the road
to economic recovery but will allow us
to pay down our deficits and our debt.

As I said in my opening statement,
the House budget slashes the deficit by
nearly two-thirds over the next 4 years,
from $1.7 trillion or 12.3 percent of
gross domestic product in 2009 to $586
billion, or 3.5 percent of gross domestic
product in 2013.

I would reserve the balance of my
time.

Mr. DREIER. Madam Speaker, I yield
myself such time as I might consume,
and I would be happy to yield to my
friend.

Clearly, I think we have a problem of
maybe talking past each other. We all
concur with the notion of getting the
economy back on track. The question
is do we grow the economy by growing
the size, scope and reach of govern-
ment? And that is what my colleague
is arguing that we should do, that we
should get the economy back on track
by dramatically increasing the role of
government. The exact opposite is the
case.

Now as my friend said, that the same
old same old of what we did in 2001-2003
with creating tax incentives for eco-
nomic growth. That is, I believe, the
single best answer to this challenge.
Why? Well, remember what we faced in
2001. Many people thought after we had
this unprecedented attack on the
United States of America that we
would see a huge economic downturn.
We also were dealing at that point with
corporate scandals that existed in the
early part of this decade and a wide
range of other challenges. And we had
already had an economic slowdown. It
was those policies of growth-oriented
tax cuts that were able to see 55
months of sustained job creation and
economic growth.

We all know that over the past year
we have seen serious economic chal-
lenges, we are in recession and the
American people are hurting. We also
believe that we need to have priorities
established like dealing with the issue,
as my friend has correctly said, of
building roads and bridges. That is
what I'm saying. We are not talking
about extreme austerity. We are talk-
ing about a commonsense approach.
And we do embrace that.
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But this notion of this huge expan-
sion which doubles the national debt in
5 years and triples it in 10 years is, in
fact, I believe, a prescription for dis-
aster.

I reserve the balance of my time.

Mr. MCGOVERN. I reserve my time.

Mr. DREIER. I would inquire of my
friend if he has any speakers on his
side.

Mr. MCGOVERN. Not at this time.

Mr. DREIER. Would my friend like to
yield me the balance of the time?

Mr. MCGOVERN. I will hold on just
in case.

The SPEAKER pro tempore. The gen-
tleman from Massachusetts reserves
his time.

Mr. DREIER. Madam Speaker, at
this time, I'm very happy to yield 2
minutes to our friend from Stillwater,
Minnesota (Mrs. BACHMANN).

Mrs. BACHMANN. I thank Mr.
DREIER, the gentleman from California,
for yielding.

It is clear and it is true for the Amer-
ican people we have a very clear
choice. It could not be more crystal
clear, the future that is being offered
to the American people by the Demo-
crats, the future, Madam Speaker, that
is being offered by the Republicans.
And it is illustrated by this chart. This
is the future that the Democrats have
planned for the next generation. And I
would put one word out before this
body and before the American people:
it is the word ‘‘compassion.” When we
look at children and when we look at
the next generation and we think of
the word ‘‘compassion,” what does
compassion have to do with children
when we look at this? This is the fu-
ture for our children? Debt levels that
will be so high that we are literally on
this floor forging shackles and chains
for today’s 5-year-olds, 5-year-olds who,
when they come into their peak earn-
ing years, would be paying tax rates of
65 percent; who, if they are a business
owner, will be paying 85 percent; who,
if they are at the lowest income strata,
will be paying income tax rates of 25
percent.

Who, Madam Speaker, would be get-
ting out of bed in the morning to go
and put their capital at risk and their
lives at risk working 14 hours a day to
pay this government 85 percent of their
income? And that is before, Madam
Speaker, this budget is put into effect.
Or, Madam Speaker, I ask the question
on compassion, on compassion for to-
day’s 5-year-olds, is the budget alter-
native the Republicans are putting for-
ward the more compassionate budget?
Is this not, in fact, the budget that
gives hope for America’s 5-year-olds
and opportunity for America’s 5-year-
olds? Where they could, instead of pay-
ing a tax rate that would be 85 percent
or 50 percent, see their tax rate, in
fact, lowered, so the United States
would no longer be the country of pun-
ishing debt burden but the country of
opportunity for today’s 5-year-olds.

Mr. McCGOVERN. Madam Speaker,
the gentlelady talks about compassion.
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I don’t see a lot of compassion in the
Republican budget. In fact, I haven’t
seen a lot of compassion in the Repub-
lican policies over the last 8 years. We
are living in a country where there are
36 million Americans who are hungry,
millions of whom are children. Where
is the compassion? Where is the re-
sponse? We have kids going to schools
that are falling apart, where the heat
works in the summer but doesn’t work
in the winter. Where is the compassion
to make sure that our kids get the edu-
cation that they deserve? We have a
world where the environment is becom-
ing the key issue, the issue of global
climate change. We are giving our kids
that kind of world? Where is the com-
passion there? If you want compassion,
it is in the Democratic budget, which is
not only compassionate but is fiscally
responsible and will give our kids the
kind of future they deserve.
I reserve the balance of my time.
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Mr. DREIER. Madam Speaker, I yield
myself such time as I might consume
to say that this is incredibly ironic.
Again, we’re here on April Fool’s Day,
and I wondered if the statement that
was just propounded by my friend was,
in fact, an April Fool’s statement.

He continues to use the line, “We’re
tired of the same old same old.” Well,
the arguments that I just heard from
my friend are the quintessential same
old same old: Republicans don’t care
about children, about senior citizens,
about the homeless. That is absolutely
preposterous. We care, and we truly are
compassionate because we want to en-
sure every American opportunity, and
those who are hurt the most, those who
can’t take care of themselves, we clear-
ly want to do everything that we pos-
sibly can to assist them. And to argue
to the contrary is the standard class
warfare, ‘‘us versus them’ argument
which is the epitome of same old same
old.

And with that, Madam Speaker, I
would like to yield 2 minutes to my
good friend from Cherryville, North
Carolina, Mr. MCHENRY.

Mr. MCHENRY. Madam Speaker, I
thank the ranking Republican on the
Rules Committee for yielding.

Madam Speaker, I rise today in oppo-
sition to this fundamentally flawed
Democrat budget, which taxes too
much, spends too much, borrows too
much. And we simply cannot tax, spend
and borrow our way back to prosperity.

This budget raises taxes at an un-
precedented level, and it raises taxes to
the tune of $1.4 trillion, the largest tax
increase in American history. It raises
taxes, which we all know, we all know
that raising taxes will only deepen and
prolong this recession and hurt eco-
nomic growth and growth of jobs.

This budget compiles a national debt
larger than the total amount of debt
accumulated by the Federal Govern-
ment from 1789 until just this year. It
will take generations to pay off this
debt, and it will require even bigger tax
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increases in the near future to pay off
this debt. And no Democrat has yet ex-
plained what happens when China stops
bankrolling our debt or, worse, calls in
the loans.

This is an unfortunate plan, and it’s
the wrong direction for America. We
must cut, save and incentivize our way
to economic growth. That is the way
we create jobs. That’s the way we get
ourselves out of this recession. That’s
the way that American families can
grow and prosper.

We must provide tax relief to help
working families and small businesses
create jobs. That’s the way it occurs.
That’s the way it should be. And that’s
what our Republican budget alter-
native will do. Economic growth, not
government spending, will restore pros-
perity for all Americans.

Mr. MCGOVERN. Madam Speaker, I
would just say to the gentleman who
just spoke that we’ve tried it his way
and his way failed. Our economy is in
the worst shape it has been in my life-
time, probably in the worst shape since
the Great Depression. The policies that
they have pursued for the last 8 years
have failed. The American people, in
the election in November, made it very
clear they want to move in a different
direction.

The budget that we are presenting
here today, that the Democrats are
proudly presenting here today, not
only turns the page, but writes a whole
new book on the way this country
should move forward. We’re going to
tackle the big problems of global
warming and of health care. We’'re
going to deal with health care once and
for all, and not only in a way that pro-
vides people with the quality care that
they deserve and they are entitled to,
but also helps control costs. We have
ignored these big problems for far too
long.

So I stand before you again, Madam
Speaker, proud to say that the Demo-
cratic budget, the budget that has been
inspired by President Obama, is the
right budget for this country. And
there is a clear choice. I mean, I think
we could agree on one thing, that there
is a very clear choice. We can either go
the way the Republicans want us to go
or the way the Democrats want us to
g0. And I think we have tried the Re-
publican way, and it has failed.

I reserve my time.

Mr. DREIER. Madam Speaker, 1
would inquire of my friend if he has
any other speakers at all.

Mr. MCGOVERN. No, I'm it.

Mr. DREIER. If not, I'm prepared to
close if the gentleman will be the clos-
ing speaker after I speak then.

Madam Speaker, I yield myself such
time as I may consume. And I will say
that if my friend would like to inter-
ject any points during my remarks, I
certainly would be more than happy to
yield to him if he’d like to ask me any
questions as I proceed.

As I look at last fall’s election, the
mantra, ‘“A change we can believe in”’
was something that got a great deal of
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attention. Well, Madam Speaker, I
would say to my friend, I encourage
him to change the talking points that
he has provided because they are, in
fact, the same tired old talking points
that we’ve received for many, many,
many years. Blame the Republicans for
whatever difficulty we face. Don’t work
together in a bipartisan way for a con-
structive solution, which is exactly
what we want to do.

I agree with my friend that we need
to grow the economy to bring the debt
down. We have this area of agreement.
We all talk about and decry deficit
spending, and we want to pursue this
quest of trying to diminish that debt
burden imposed on future generations.
The question is, how do we do it?

Well, I'll tell you what the rest of the
world has learned and what the United
States of America has learned. What
we have learned is that increasing
taxes and spending and the reach of the
Federal Government does not grow the
economy. So if we can work together in
a bipartisan way to do what my friend
says we want to accomplish, and that
is, growing the economy, so that we
can reduce the debt, then let’s recog-
nize what it is that works.

And I think it’s also important to
note that, as my friend continues to
point the finger at President Bush, he
left office in January, I will say. And
it’s also important to remember that
my friend and his colleagues have been
in charge of taxing and spending for
over 2 years now since they have had
the majority. And so I think that it’s a
bit of a stretch for us to continue down
this road of class warfare, us versus
them, saying that Republicans don’t
care. It is crazy.

We know that the budget that’s be-
fore us, as we’ve all been saying, taxes
too much, spends too much, and bor-
rows too much. And we know that, as
the rest of the world has found, that it
is a prescription for disaster.

Now, I hesitate, but I am going to
proceed with quoting the President of
the Czech Republic, Mr. Topolanek,
who made it very clear, from the expe-
rience that they’ve had with the expan-
sion and the reach of government, that
he does not believe that that is, in fact,
the answer for the future.

I met a year ago, a little over a year
ago with the President of Peru, who
had been President in the 1980s in Peru.
And he embraced the very, very hard-
left, Big Government policies. He’s
President today, and he said that the
worst 5 years in modern Peruvian his-
tory were when he was President in the
1980s. He learned from that experience
that dramatically increasing the size
and scope and reach of government, in-
creasing the tax and excessive regu-
latory burden has failed. The rest of
the world has learned that it has failed.

And now, for this new majority to try
and bring about a complete trans-
formation of government with this
budget that does, in fact, double the
national debt in 5 years, and triple the
national debt over the next 10 years, is
a prescription for failure.
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We have come forward, Madam
Speaker, with a very positive, pro-
growth budget. We focus on growing
the economy, number one, and real-
izing that, as my friend has said, grow-
ing the economy can help bring the
debt down. But we also know that one
of the other ways to grow the economy
is to diminish the reach of government.

And so we, over the next 2 days, are
going to have a very clear choice that
is put before us, as Members, and the
American people. And I believe that an
overwhelming majority of Democrats,
Republicans and Independents in the
United States of America believe that
a dramatic expansion of government is
not the answer, and allowing people to
keep more of their own hard-earned
dollars is, in fact, a better prescription
to do what we all want to do, and that
is to get our economy back on track.

I yield back the balance of my time.

Mr. MCGOVERN. Madam Speaker, let
me reiterate that we find ourselves in
the worst economic crisis since the
Great Depression. We find ourselves in
this position in large part because of
the very reckless policies of the last 8
years, policies that have been cham-
pioned by President Bush and by the
Republicans when they were in the ma-
jority.

And I want to commend the Repub-
licans for actually introducing a budg-
et alternative to the Rules Committee
because, up until just today, what they
handed out was a brochure with not a
lot of numbers in it, a lot of criticism
of Democrats. But I look forward to——

Mr. DREIER. Madam Speaker, will
the gentleman yield on that point?

Mr. McCGOVERN. I am happy to yield.

Mr. DREIER. I thank my friend for
yielding. Let me just say that that out-
line that my friend has is very similar
to the package that was presented by
the President. And if you look at Page
3 of the Democratic budget that we had
last week, it did not have any numbers
on it either. This budget proposal was
submitted at 10 this morning. It does,
in fact, have these numbers.

And I thank my friend for yielding.

Mr. MCGOVERN. Reclaiming my
time, what they did last week was
produce a document that was basically
a political piece that had no numbers
in it and was basically an attack on
the President and on the Democratic
budget.

Now, we have been able to take a cur-
sory look at some of the things that
are in the Republican budget alter-
native, and if you would note——

Mr. DREIER. Will the gentleman
yield very briefly for a question?

Mr. MCGOVERN. I am happy to yield
to the gentleman for a question.

Mr. DREIER. Is the gentleman trying
to argue that we have not submitted a
budget with real alternatives and sim-
ply provided a political statement?

Mr. MCGOVERN. I am saying that I
am glad that the gentleman, the Re-
publicans have submitted a budget to
the Rules Committee today——

Mr. DREIER. Good. Thank you.
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Mr. McGOVERN. Because up until
today we had a political brochure.

But anyway, a cursory look at what
they presented, there are some sub-
stantial cuts in some very essential
programs. They’re talking about a $38.5
billion cut in agriculture. Well, what
are they going to cut? Are they going
to cut food stamps and nutrition pro-
grams to people who are suffering and
struggling during these terrible eco-
nomic times?

A $22.7 billion cut to education and
labor. Are they going to cut schools
more? Are we going to cut money for
special education?

I mean, there are some significant
programs that will have to be cut as a
result of what they’re proposing.

Energy and Commerce, a $666.1 bil-
lion cut. What are they going to cut,
Medicare and Medicaid?

Billions of dollars in Financial Serv-
ices. Where are the cuts going to come
from? Housing for low-income people?
Is that the idea of what a compas-
sionate budget is about?

Ways and Means, billions and billions
of dollars of cuts for the Ways and
Means Committee, again, going into
Medicare, you know, programs that
help vulnerable senior citizens.

Madam Speaker, I think people are
tired of the same old same old. And let
me tell you what the old way was. The
old way was to ignore health care.
That’s why we have such a mess with
health care today.

The old way was to ignore education.
That’s why we have so many schools
that are crumbling. That’s why we’re
understaffed in terms of our teachers.
That’s why schools don’t have the
technology that they all should have.

The old way is to give tax breaks to
millionaires. The old way was to con-
tinue to rely on foreign oil.

The budget that the Democrats are
proudly presenting today puts us in a
very new direction, in a direction that
I think the American people are ex-
cited about. That is what this last elec-
tion was about.

People will have their opportunity to
vote for the Republican budget or the
Democratic budget, whatever they
want to do. But please know one thing.
What they are proposing is what they
have been proposing consistently for as
long as I have been here.

Mr. DREIER. Madam Speaker, will
the gentleman yield for a quick ques-
tion?

Mr. McGOVERN. I will be happy to
yield.

Mr. DREIER. I thank my friend for
yielding.

When my friend began discussing the
issue of agriculture spending cuts, I
was struck. I was just provided a docu-
ment here which shows that actually
there are $2 billion in greater cuts in
agriculture spending in the budget that
my friend has propounded than in ours.
And I wonder if those cuts are in food
stamps, this is in budget outlays, if
those cuts are in food stamps or other
nutritional programs that my friend
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has said himself. And I thank my
friend for yielding.
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Mr. MCGOVERN. Our budget actually
goes after subsidies for wealthy farm-
ers, but it does not go after food
stamps for the vulnerable.

The Republican budget that has been
proposed makes dramatic cuts in some
of the most essential and valuable pro-
grams that serve the most vulnerable
people in our country.

Mr. DREIER. Where in our budget
does it say we are going after food
stamps?

Mr. MCGOVERN. We are faced with
the worst economic crisis since the
Great Depression, and what they pro-
pose is the same old same old. Enough.
Enough.

Mr. DREIER. Will my friend yield for
just one second?

Mr. McGOVERN. Madam Speaker,
the Democratic budget moves us in a
different direction, in one that, I think,
the American people want us to move.

I urge my colleagues to vote ‘‘yes”
on the previous question and on the
rule.

I yield back the balance of my time,
and I move the previous question on
the resolution.

The previous question was ordered.

The SPEAKER pro tempore. The
question is on the resolution.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. DREIER. Madam Speaker,
that I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX, further pro-
ceedings on this question will be post-
poned.

on

———

PROVIDING FOR CONSIDERATION
OF H.R. 1664, PAY FOR PERFORM-
ANCE ACT

Mr. PERLMUTTER. Madam Speaker,
by direction of the Committee on
Rules, I call up House Resolution 306
and ask for its immediate consider-
ation.

The Clerk read the resolution, as fol-
lows:

H. RES. 306

Resolved, That at any time after the adop-
tion of this resolution the Speaker may, pur-
suant to clause 2(b) of rule XVIII, declare the
House resolved into the Committee of the
Whole House on the state of the Union for
consideration of the bill (H.R. 1664) to amend
the executive compensation provisions of the
Emergency Economic Stabilization Act of
2008 to prohibit unreasonable and excessive
compensation and compensation not based
on performance standards. The first reading
of the bill shall be dispensed with. All points
of order against consideration of the bill are
waived except those arising under clause 9 or
10 of rule XXI. General debate shall be con-
fined to the bill and shall not exceed one
hour equally divided and controlled by the
chair and ranking minority member of the
Committee on Financial Services. After gen-
eral debate the bill shall be considered for
amendment under the five-minute rule. It
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shall be in order to consider as an original
bill for the purpose of amendment under the
five-minute rule the amendment in the na-
ture of a substitute recommended by the
Committee on Financial Services now print-
ed in the bill. The committee amendment in
the nature of a substitute shall be considered
as read. All points of order against the com-
mittee amendment in the nature of a sub-
stitute are waived except those arising under
clause 10 of rule XXI. Notwithstanding
clause 11 of rule XVIII, no amendment to the
committee amendment in the nature of a
substitute shall be in order except those
printed in the report of the Committee on
Rules accompanying this resolution. Each
such amendment may be offered only in the
order printed in the report, may be offered
only by a Member designated in the report,
shall be considered as read, shall be debat-
able for the time specified in the report
equally divided and controlled by the pro-
ponent and an opponent, shall not be subject
to amendment, and shall not be subject to a
demand for division of the question in the
House or in the Committee of the Whole. All
points of order against such amendments are
waived except those arising under clause 9 or
10 of rule XXI. At the conclusion of consider-
ation of the bill for amendment the Com-
mittee shall rise and report the bill to the
House with such amendments as may have
been adopted. Any Member may demand a
separate vote in the House on any amend-
ment adopted in the Committee of the Whole
to the bill or to the committee amendment
in the nature of a substitute. The previous
question shall be considered as ordered on
the bill and amendments thereto to final
passage without intervening motion except
one motion to recommit with or without in-
structions.

The SPEAKER pro tempore. The gen-
tleman from Colorado is recognized for
1 hour.

Mr. PERLMUTTER. Madam Speaker,
for purposes of debate only, I yield the
customary 30 minutes to the gentle-
woman from North Carolina, Dr. FOXX.
All time yielded during consideration
of the rule is for debate only.

I yield myself such time as I may
consume.

GENERAL LEAVE

Mr. PERLMUTTER. I also ask unani-
mous consent that all Members be
given b legislative days in which to re-
vise and extend their remarks on House
Resolution 306.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Colorado?

There was no objection.

Mr. PERLMUTTER. Madam Speaker,
House Resolution 306 provides for con-
sideration of H.R. 1664 to amend the ex-
ecutive compensation provisions of the
Emergency Economic Stabilization Act
of 2008 to prohibit unreasonable and ex-
cessive compensation and compensa-
tion not based on performance stand-
ards.

This is under a structured rule. The
rule provides for 1 hour of general de-
bate controlled by the Committee on
Financial Services. The rule makes in
order seven amendments which are
listed in the Rules Committee report
accompanying the resolution. Each
amendment is debatable for 10 minutes
except the manager’s amendment,
which is debatable for 20 minutes. The
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rule also provides for one motion to re-
commit with or without instructions.

Madam Speaker, the American peo-
ple rightfully demand that the tax-
payer dollars they put in to help sta-
bilize the banking system be spent
wisely by the banks and by the institu-
tions that borrow under what is called
the Troubled Asset Relief Program, or
TARP.

Recently, when information came to
light showing AIG gave, roughly, $165
million in retention bonuses to senior
executives, hardworking Americans all
across the country quickly asked, How
as a Nation can we recover this money?
Now the House considers a similar
question: How do we reasonably pre-
vent this from happening again?

The grounds for this action are sim-
ple. As the lender to AIG and to a num-
ber of other institutions, the United
States has the authority to define the
terms by which we are lending money.
This is a standard in business practice,
as lenders from time to time put limits
on executive compensation, as do their
shareholders.

The gentleman from Georgia (Mr.
MARSHALL) recently related to me that
you have to be just before you are gen-
erous, that you have to take care of
your creditors before you can pass out
gifts. In this case, generosity, or gen-
erous, is taken to a whole new level
with the retention bonuses that we saw
recently. We as Members of Congress
must assert our rights to protect our
constituents and the people of this
country from any further losses. I want
to make clear several things about this
bill:

First, it only applies to financial in-
stitutions that have received a capital
infusion under the TARP program. An
amendment by Representative BILI-
RAKIS will clarify this point, and an
amendment by Representative
CARDOZA would exempt smaller com-
munity banks which receive TARP
funds.

Second, it only prohibits compensa-
tion that is unreasonable or excessive
or prohibits any bonus or other supple-
mental payment that is not perform-
ance-based. Guidelines are established
by the Treasury Department within
which to determine what is unreason-
able or excessive.

Third, the bill only applies while the
TARP capital remains outstanding.
Once the institution has paid the tax-
payers back, they may meet any con-
tractual obligations allowed by their
board of directors and shareholders re-
garding bonuses.

I support the private sector, and I be-
lieve in rewarding employees for doing
a good job. This bill does allow for per-
formance compensation, but if you
have received a capital investment of
American tax dollars through TARP to
make it through these extraordinary
times, there should be commonsense
limits on bonuses. My constituents in
Colorado do not want their hard-earned
dollars going to inflate the senior ex-
ecutives’ life rafts as the ship steers
close to the rocks.
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We are going through this economic
downturn, but we need to make sure
that middle-class America can trust
the money that has been placed into
the banking system to keep that sys-
tem functioning properly. If an institu-
tion has an outstanding debt to the
Federal Government, it has to pay it
back before it gets bonuses that are ex-
cessive or unrealistic.

I urge my colleagues to vote in favor
of the rule and the underlying bill.

With that, I reserve the balance of
my time.

Ms. FOXX. Madam Speaker, I yield
myself such time as I may consume. I
appreciate my colleague from Colorado
yielding time.

This is another very deceptively
named bill by our colleagues on the
other side. It is a fairly short bill, only
four pages long, so everyone should
have a chance to read it, and that is an
important thing to do.

It is titled ‘“‘to amend the executive
compensation provisions of the Emer-
gency Economic Stabilization Act of
2008 to prohibit unreasonable and ex-
cessive compensation and compensa-
tion not based on performance stand-
ards.”

Now, again, that sounds great. How-
ever, when you get inside the bill and
you read it, it says, ‘‘any executive or
employee,” and it says that four times,
so the deception is that this is only for
executives. It is not just for executives.
It allows the Treasury Department to
set the salaries and compensation for
all employees in a private organiza-
tion. This is wrong to do.

We have had so many statements
that have been made that have been
misleading, I think, on the floor. This
is not the worst economic crisis since
the Depression. Our situation in the
country was much worse in the
eighties after a Democratically con-
trolled Congress and a Democratic
Presidency. So we are in a situation
that has been created, again, by Demo-
crats. Yet they want to say over and
over again that this is the problem of a
Republican administration. We have to
constantly point out the fact that the
Congress has been controlled for the
past 2 years and is now controlled by
Democrats.

So I think this rule is bad; I think
the underlying bill is bad, and I think
that our colleagues should vote against
both of them.

What the Democrats are doing now
is, again, providing political cover for
Democrat Members of the House who
voted for a bad bill a couple of weeks
ago, and they are trying to change the
subject from the administration’s fail-
ure to exercise adequate oversight of
the taxpayer dollars which have been
extended to prop up AIG, American
International Group. So I expect most
of my colleagues, if not all, to vote
against this rule and to vote against
the underlying bill.

We also have a situation where this
is not an open rule. The majority con-
tinues its practice of limiting debate
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and of limiting opportunities for Re-
publicans to offer amendments and to
do whatever we can do to make a bad
bill somewhat better or to make a bad
rule somewhat better. So we have a sit-
uation where these things continue.

You know, when I have thought
about this, I have thought about just a
commonsense way to describe this to
people. The Democrats have a tar baby
on their hands, and they simply cannot
get away from it. They are stuck on
this problem. They have created a bad
situation, and every time they try to
get away from it, they keep getting
stuck on it, and I think that this is
just the latest iteration and bad policy
that they are recommending, and I am
going to recommend to my colleagues
to vote against it.

I reserve the balance of my time.

Mr. PERLMUTTER. I yield myself
such time as I may consume.

Madam Speaker, I would like to re-
spond to my friend from North Caro-
lina. I just have to remind her that it
was President Bush’s Secretary of the
Treasury who came to the Congress,
hat in hand, because of a potential col-
lapse of the financial system, asking
for immediate assistance from this
Congress to right the financial system,
to put it back on some sort of stable
footing. Since then, we have seen a va-
riety of financial institutions take ad-
vantage of the assistance that was
given. This is designed to restrict the
way companies can take advantage of
taxpayer dollars until they have repaid
the loans and capital that have been
advanced to these companies.

With that, I would like to yield 2
minutes to my friend from New York
(Mr. ARCURI).
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Mr. ARCURI. I thank the gentleman
for yielding.

Madam Speaker, these past few
months have confronted us with some
of the most difficult economic choices
we have faced in the Nation in recent
memory. As job reports continue to
show thousands of new layoffs each
month and unemployment numbers in
my district hover above 10 percent, I
am outraged that the very individuals
who have contributed to this financial
disaster are rewarding themselves with
hard-earned taxpayer money intended
to get our economy moving again.

We have been called to action to see
that those responsible are held ac-
countable and not rewarded. This bill
does just that. It ensures that these
TARP-taking executives are paid based
on the work that they do, not paid for
the work they didn’t do.

You know, I listen to my colleagues
from the other side of the aisle talk,
and I guess I understand that some
people are critical of AIG. Certainly we
understand that. We all are critical of
the AIG top executives. I even respect
the opinions of those who are critical
of this bill.

The thing that I don’t understand is
how you can be critical of both. You
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really can’t. If you are critical of what
happened at AIG, then you have to say
that this is exactly the kind of thing
that Congress should be doing. We
should be going in and we should be
regulating. We should be exercising the
oversight that our constituents sent us
here to Congress to do.

This is a commonsense piece of legis-
lation that reflects the values of this
Nation and the very same lessons that
we hold in our communities and teach
to our children. We will not sit idly by
as this money is practically being
taken from the American people in-
stead of being used to restore con-
fidence in this Nation as it was in-
tended.

Madam Speaker, we owe it to our
constituents and to our children and to
our grandchildren to do everything we
can to bring justice where it is lacking
and repair it so we have a clear road to
success.

Ms. FOXX. Madam Speaker, I am in-
trigued at my colleagues being out-
raged. Well, my goodness. If you were
so outraged, why did you vote for these
things to begin with? You know, your
hands are not clean. I'm sorry, but
your hands are not clean when you say
that you are outraged.

POINT OF ORDER

Mr. PERLMUTTER. Madam Speaker,
point of order.

The SPEAKER pro tempore. The gen-
tleman from Colorado will state his
point of order.

Mr. PERLMUTTER. I would ask my
friend to address the Speaker.

The SPEAKER pro tempore. The gen-
tlewoman from North Carolina will ad-
dress her remarks to the Chair.

Ms. FOXX. Thank you,
Speaker.

Madam Speaker, I wonder why my
colleagues are so outraged when they
voted for these bills. This is covering
up their previous action. They are try-
ing to make something better. As I
said, they’ve got a tar baby on their
hands and they don’t know what to do
with it.

Well, it’s easy to say that you could
criticize the AIG executives for taking
the money and criticize people for hav-
ing voted for these things and be
against this bill because it is taking
our government in the wrong direction.

I am also very puzzled at my col-
leagues saying they are so concerned
about their children and their grand-
children. But I will bet most of them
are going to vote for this budget a lit-
tle later on today, and they are quite
willing to put the debt of this country
on the backs of their children and
grandchildren.

I think those are crocodile tears that
they’re crying when they say they
want to preserve this country for their
children and grandchildren. Give me a
break.

In the headlines today in one of the
rags here on the Hill— ‘Senator LEVIN
Considers Defense Executive Pay
Cuts.” Where is this going to end? Our
colleagues in this administration think

Madam
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they have all the answers. They’re
going to run this country from the gov-
ernment down to every single business
in the country: ‘“Let’s just cut their
pay. They’re getting money from the
government.” Where is it going to end?

Are we going to have a President—
he’s already running GM. He’s now the
executive in chief of GM. And so our
colleagues want to take on every single
entity in this country and say, We
know best. The government Kknows
best. We're from Washington and we’re
here to help you. The American people
have heard that before. They are not
going to be fooled again by this Kind of
comment.

And, I’'m sorry, but, again, I think
it’s crocodile tears when they say they
are concerned about their children and
grandchildren. If they are, they’ll all
vote ‘‘no”” on the budget a little later
on today and show their true concern.
Saying that this upholds the rule of
law for their children and grand-
children? Again, give me a break.

I reserve the balance of my time.

Mr. PERLMUTTER. Madam Speaker,
I would like to respond to my good
friend from North Carolina just to re-
mind her that when Secretary Paulson
came to the Congress asking for $700
billion, he brought us a three-page doc-
ument. The first page said, I need $700
billion. The second page said, I can do
anything with it I want. And the third
page said, You can’t sue me.

Well, we took that in a crunch time
based on his—not his demands, his
pleas, his pleas to the Congress to act
quickly to preserve our banking sys-
tem because so many things were going
wrong all at one time. We took that
three pages, which was completely ri-
diculous

Ms. FOXX. Would the gentleman
yield?

Mr. PERLMUTTER. Let me finish.

Which was completely ridiculous. We
expanded it to a hundred pages, and
acted promptly at the request of Presi-
dent Bush and his administration to
try to get our financial system sta-
bilized. And it is still rocky, but it’s
going. But we’ve seen certain compa-
nies take advantage of the assistance
of the people of America, and we’ve got
to prevent that. This bill is about com-
pensation where it’s excessive or not
based upon performance.

What I would like to do now, though,
is turn it over to my friend from Vir-
ginia (Mr. MORAN), and I would yield
him 3 minutes.

Mr. MORAN of Virginia. Madam
Speaker, I was not intending to speak,
but it does seem to me there should be
some historical accuracy within the
CONGRESSIONAL RECORD. And while the
gentlelady from North Carolina is cer-
tainly entitled to her own set of opin-
ions, she is not entitled to her own set
of facts. So let me review some of the
facts in terms of the economic history
she purported to describe.

I agree that we did have a substantial
fiscal crisis in the 1980s, but it was the
Bush administration that has told us
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that today we are faced with the most
severe fiscal crisis since the Great De-
pression.

Now in the 1980s, President Ronald
Reagan was elected on a platform that
any President who submitted an unbal-
anced budget should be impeached.
Well, not only did he never balance any
budget that he submitted, he tripled
the national debt. Every single budget
was unbalanced.

President Bush, the 41st President—
referred to as Papa Bush or whatever;
it’s important to distinguish between
the two—in 1990, realizing how bad the
Republicans’ supply-side gimmickry
had failed, what damage it had done to
the economy, he brought the Demo-
cratic leaders and the Republicans to-
gether and came up with a fiscal plan.
That plan put together by the 4l1st
President, formed the foundation of fis-
cal responsibility for the next decade.
It was called PAYGO. And it worked.
Basically, you don’t cut taxes unless
you cut spending and vice versa. You
don’t increase spending unless you
raise that same amount of revenues.

So we implemented that, and then
President Clinton came in, passed a
balanced budget, adopted that Presi-
dent Bush the 41st PAYGO concept,
and, in fact, balanced the budget. That
produced surpluses. And, in fact, at the
end of the Clinton administration, he
handed over $5.6 trillion of projected
surplus based upon this concept of fis-
cal responsibility.

President Bush took it—this is the
43rd President now—takes that $5.6
trillion and immediately started
squandering it by negating the concept
of PAYGO. One of the first things that
was done by the immediate past-Bush
administration was to say, ‘“We are no
longer going to be bound by PAYGO
concepts. We’ll cut taxes and we’ll in-
crease spending.” They started a war of
choice that cost us $1 trillion—not one
dime was ever paid for—and then
passed two tax cuts which have cost
trillions of dollars, $3.5 trillion. Not
one dime was ever cut to pay for that,
either.

The SPEAKER pro tempore.
time of the gentleman has expired.

Mr. PERLMUTTER. I yield the gen-
tleman an additional 1 minute.

Mr. MORAN of Virginia. So here we
are now with the largest deficit we
have ever faced, a deficit that is great-
er than the deficit created by all the
previous Presidents in American his-
tory, and basically it was because we
had a Congress of the same party as
the White House who got all the spend-
ing programs they wanted, primarily in
the defense area, and cut all the taxes
they chose.

Now, of course, the money was not
well distributed, and that’s one of the
problems. It went to the wealthiest
people in the country. In fact, one of
our problems is that more than 90 per-
cent of the income growth that has oc-
curred over the last 8 years went to the
top 10 percent. 90 percent of this coun-
try’s wealth is now controlled by 1 per-
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cent of our population. And that’s one
of the reasons why the bottom 90 per-
cent had to borrow from their assets,
their equities, their homes which cre-
ated this bubble.

But the point is, there was a lack of
fiscal responsibility, and that is what
is plaguing us today. This President is
trying to reinvest in the American peo-
ple, ultimately balance the budget and
put us back on the course that Presi-
dent Clinton set us on and that Demo-
crats want to put us back on.

Ms. FOXX. Madam Speaker, I have
said on the floor several times in the
last few weeks that the public needs to
be reading or rereading the book ‘1984’
because we’re here in a period where
the Democrats continue to rewrite his-
tory.

I would like to, just again, say to my
colleague from Virginia that he wants
to say we have the largest deficit we’ve
ever had. Absolutely. Because the
Democrats have been in control of Con-
gress for the past 2 years. The Presi-
dent does not pass a budget, does not
pass appropriations bills. The Presi-
dent can either sign or reject appro-
priations. The appropriations bills were
not passed last year because they knew
that President Bush would reject them,
he would veto them, and so they didn’t
pass them. We did them this spring.
That’s what caused the largest deficit.

We have a Democratic President and
a Democratically controlled Congress,
and you cannot rewrite history in that
way. We had a very small deficit when
we had a Republican Congress and a
Republican President.

With that, I yield 5 minutes to my
colleague from Missouri (Mr. BLUNT).

Mr. BLUNT. Madam Speaker, I don’t
blame my good friend from Virginia for
not wanting to talk about the bill
today. If I were him, I wouldn’t want to
talk about it either. I oppose this bill.
I oppose this rule.

I was not particularly concerned a
few days ago when we were sending a
message to AIG and the executives at
AIG, the high-paid executives there. I
think every once in a while the Con-
gress can send a message, and it is a
good thing to send that message. This
is a company that taxpayers now own
80 percent of. If that’s not a definition
of bankruptcy, I don’t know what is. In
bankruptey, it’s okay to look at the
commitments you made in the past.

Now I am afraid—by the way, the
AIG executives apparently got the mes-
sage because many of them have re-
turned that bonus money back to the
taxpayers who gave it to the company.
I thought that was okay to send that
message. We were way ahead of any
constitutional concern. There was no
Senate action. The President wasn’t
about to sign a bill. We were sending a
message. They got the message.

I think the problem with that mes-
sage may be that some of our own
Members got a different message,
which is it’s somehow okay for the gov-
ernment to decide that they can decide
salaries and how to run companies.
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You know, the government can barely
run the government. The government
this week has announced we’re going to
run the auto industry. The auto indus-
try is in trouble. If I were picking a
group of folks to run it, it wouldn’t be
the government. But the government is
there.

And now we’ve got this bill on the
floor that suggests somehow that the
government can set salaries at what I
would see as not only the high level
that we tried to take care of last fall in
a bill. And apparently the stimulus
package that came through had lan-
guage in it that reversed some of that
language and made these bonuses at
the higher level possible to be paid. I
regret that. I am glad I didn’t vote for
that stimulus bill. I'm glad that I
didn’t do anything that enabled that.

I am not going to vote for this bill
today. It is all we can do to run the
government and to try to tell these
companies how to pay the people that
work for them is not the right thing to
do. I mean, as late as last April, the
chairman of the Banking Committee in
the House that deals with housing, the
chairman of the Housing Committee in
the Senate were both saying as late as
last April that Fannie Mae and Freddie
Mac didn’t need to be reined in. They
were saying as late as last April that
these agencies needed even more abil-
ity to loan more money.

If we could be that wrong that close
to the precipice that we went off in the
summer and fall, imagine how wrong
we could be running a company that
doesn’t even have any relationship to
what the government does every day.

0O 1145

This is a bad bill. It’s a bad rule. We
should not move forward with this rule
and not move forward with this bill.

Mr. PERLMUTTER. Madam Speaker,
I will use so much time as I might con-
sume, and I'd like to remind my friend
from Missouri, first of all, the first
time any Kkind of regulation over
Fannie Mae and Freddie Mac was pro-
posed was in this Congress, was by the
House of Representatives, as early as
March of 2007 to provide some regula-
tion to those two entities.

The second thing I would remind my
friend—and I appreciate his comments
about, you know, the shot across the
bow of the AIG executives and the fact
that they are returning some of the
money—but I would also remind him
that in the business world, a lender in
making a loan to a company may, as
part of that loan agreement, put limits
on compensation to the executives
until that loan is repaid. That’s a
standard operating procedure in the
business world, and shareholders do
that, too.

So a board of directors of a company
may be restricted by an outside influ-
ence like a lender or by its own share-
holders. In this instance, we are plac-
ing a lot of money into many institu-
tions across this country, and I believe
the people of this country have some
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say as to what the compensation
should be of those institutions until
those loans or that capital is repaid.

Now, there may be something that
might make the gentleman from Mis-
souri a little happier, and that is, there
is an amendment that will be proposed,
I believe it’s an amendment by Mr.
CARDOZA, that will exempt, in effect,
institutions that have received less
than, I think it’s $250 million, which is
still a lot of money. But small commu-
nity banks, smaller financial institu-
tions will not be part of the program, if
that amendment is accepted.

Mr. BLUNT. Would the gentleman
yield?

Mr. PERLMUTTER. Certainly.

Mr. BLUNT. Thank you for yielding.

I just say that on that broader topic
of reform of those GSEs, certainly
there was legislation proposed in 2007.
It wasn’t passed. The President of the
United States called for legislation
every year beginning in 2001.

The point is that the Congress can
barely run the government, let alone
try to put a matrix together and run
these companies in minute detail. The
very fact that we’re going to have all
these amendments today indicates
that, once again, we’re rushing to the
floor with a bill that shows maybe the
Congress is not the best daily gov-
erning officer of the businesses of
America.

I thank my friend for yielding.

Mr. PERLMUTTER. Thank you. And
I would just respond to my friend from
Missouri by saying that we, at least in
this House, passed the GSE reform bills
twice, once in 2007 and again in 2008, at
which time the President signed it in
the summer of 2008.

Secondly, I would just say that the
financial sector has been in a heap of
trouble, and without the assistance of
the people and this government, they
would be in worse trouble today. That
is my belief, and I think that would be
the record reflected by many experts
across the country.

With that, I reserve the balance of
my time.

Ms. FOXX. Madam Speaker, our col-
leagues on the other side keep bringing
up Secretary Paulson, but they leave
out the fact that the current Secretary
of the Treasury was the head of the
New York Fed at the same time and
was standing right beside Secretary
Paulson when those recommendations
were made.

It also was under his watch that the
amendment to allow the bonuses to
AIG was done, and we know from state-
ments that Senator DODD has made
that he was directed to do that by the
Treasury Department. So, again, we’re
not going to be saddled with the prob-
lems they created. They’ve got a tar
baby. They’re not going to shift it off
to the Republicans.

I'd now like to yield 4 minutes to the
gentleman from Georgia (Mr. KING-
STON), my colleague.

Mr. KINGSTON. I thank the gentle-
woman for yielding, and I want to just
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say at the outset I have a number of
problems with this, but in terms of
bringing up Mr. Paulson, I did not vote
for the first TARP program nor did I
vote for the second one, but at least
Mr. Paulson did pay his taxes. And I
think most Americans know that we
have a man in charge of the Treasury
who was appointed by Mr. Obama who
did not pay his taxes. And to hold him
up as a standard over and over again I
think is ironic for the Democrat Party.
In fact, if I was a member of the Demo-
crat Party, I'd have a little squeamish-
ness myself before I embraced Mr.
Geithner and all of the wonderful
things that you believe he’s going to do
for this country.

Having said that, even though he did
not pay his taxes, I hope he is success-
ful because we need to turn the econ-
omy around, and the Republican Party
certainly is going to help any way we
can and work on a bipartisan basis to
do that.

I have some real concerns about H.R.
1664, however. Number one, the institu-
tions who signed up for it understood
that there were certain rules that they
would abide by, certain under-
standings, and now that has changed,
this is going back and making the rules
different for them. And that is one of
the things that this administration is
most guilty of I think is constantly
changing the rules.

The market needs to react. If the
market knows the rules are here, or
they’re here and they’re left or they’re
right but they’re poured in concrete,
then the market can start making ad-
justments. But as it is, this Congress is
obsessed with each week reading a new
poll and coming out with a new rule,
and because of that instability, the
market will never normalize. The mar-
ket has to become comfortable with
the rules so that they can adjust and
live in that environment, but if we
keep changing them, we are still going
to have instability in the market.

Secondly, this is overly broad. It ap-
plies to all employees rather than the
top executives, and I know that many
in the Democrat Party see this as a de-
licious opportunity to beat up on ex-
ecutives, successful people who pay
high taxes, the rich and the wealthy
who seem to be so maligned by the left.
But this applies to all employees. Now,
the gentleman mentioned that there
might be a Cardoza amendment that’s
going to make some changes in this,
maybe eliminate some of the compa-
nies that would be qualified for it. I'm
interested in that amendment and look
forward to that debate.

Number three, this is really all about
AIG, and the fact that Mr. DoDD, the
Democrat chairman of the Senate
Banking Committee, had taken out the
language which was put in by Repub-
lican OLYMPIA SNOWE that would have
eliminated the AIG bonuses. Mr. DODD
purposely, under the instruction, ac-
cording to him, not me, under the in-
struction of the Obama administration,
took that out.
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So now we’re crawfishing—I'm not
sure if you have crawfish out in Colo-
rado, my friend, but crayfish, either
way, but you know how they swim,
when they’re scared they put the tail
in, they go backwards. And I think
there are Members of the Democrat
Party right now who are crayfishing or
crawfishing, and they’re doing it for
Mr. DobDD’s politics. Nobody in the
House was aware of that negotiation
and the language, but I think this is all
about AIG, and this is a political deci-
sion.

You know, we’ve got a really smart
administration right now, one that’s
on the side of fighting the war, can
turn around the car industry, can turn
around the banking industry, turn
around the insurance industry, and
guarantees us the efficiency of the post
office and FEMA as an end result, as
the standard that we’ve got to live by.

This is a bill that actually has some
good intentions, something that we’re
all frustrated about. We do not want to
reward inefficiency, but unfortunately,
the government and these companies
got in bed together, and now they’re
trying to live in that framework, and
the government Kkeeps changing the
rules.

The SPEAKER pro tempore.
time of the gentleman has expired.

Ms. FOXX. Madam Speaker, I would
be happy to give the gentleman 2 more
minutes.

Mr. KINGSTON. I thank the gentle-
woman, and I just want to say this.

One other thing that Mr. Geithner re-
cently announced is this public-private
partnership to buy the toxic assets,
now legacy assets, of banks, and the
idea is to get the public sector and the
private sector to take all this bad real
estate off the books of financial insti-
tutions so that we can get a bottom, so
that we can get a market, so that we
can get them off the taxpayers.

But unfortunately, if you are a pub-
lic-private kind of entrepreneur who
might want to put together a deal like
this, you’re saying, you know, do I
really want to do this when the govern-
ment is going to come back and change
my compensation? I think most people
would say, you know, if these folks ac-
tually have to make as much money as
some of the leading Democrats of the
world like Barbra Streisand and George
Soros, some of the big donors in your
area, you know, if we have to pay them
but they can do the job right, they can
turn around AIG—which I think prob-
ably it’s too late for that—maybe it’s
worth it because, after all, we are pay-
ing a lot of people to play professional
sports and star in movies and things
like that.

So maybe it’s worth it to pay people
high salaries to turn around the finan-
cial institutions, which have a ripple
effect throughout our housing and our
credit system and our banking system.
It might be something that we should
do. But I just think that this bill is a
politically motivated bill and not a
sound economic bill in the current sit-
uation.

The
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So, with that, I certainly appreciate
the gentlewoman for yielding.

Mr. PERLMUTTER. Madam Speaker,
I yield myself such time as I might
consume.

I would just advise my friend, Mr.
KINGSTON, that take a look at the bill.
It’s a very simple bill. My friend from
North Carolina was correct, and it just
basically says no financial institution,
while it has money that’s taxpayer
money through TARP or otherwise,
can pay excessive compensation or
anything other than performance bo-
nuses. An executive cannot hold the
company hostage, as was done in the
AIG instance.

And if and when that money’s paid
back, then fine, the board of directors,
and the shareholders will determine
what appropriate salaries their man-
agement deserves, and that is all this
does. Lender has a chance in this in-
stance to put some restrictions on sala-
ries, and if the borrower, being the fi-
nancial institution, doesn’t like those
restrictions, feels it’s in a solid posi-
tion and can return the moneys, then
so be it. That’s the way it is.

But the private sector, and particu-
larly the financial system, was on
shaky ground until this loan was made
to them, and the purpose of this is to
make sure that the institutions don’t
take advantage of the good graces of
the American people.

It brought kind of a chuckle when
my friend Mr. KINGSTON talked about
FEMA and the way the government ran
FEMA. Well, FEMA under the Clinton
administration, I would say, was run in
a very good fashion. FEMA, on the
other hand, under the Bush administra-
tion was at best a troubled organiza-
tion.

With that, I reserve the balance of
my time.

Ms. FOXX. Madam Speaker, I think
that my colleagues who have spoken
have been very eloquent in pointing
out again what is wrong with this bill.
I want to reiterate that this is simply
to provide political cover for Demo-
cratic Members of the House and to
change the subject away from the ad-
ministration’s failure to exercise ade-
quate oversight of taxpayer dollars ex-
tended to prop up AIG and other orga-
nizations.

Most Republicans voted against the
bailout last fall. All Republicans and 11
Democrats voted against the stimulus
bill. So, again, we can’t be blamed for
the things that the Democrats have
carried out in this session of Congress.

We are for accountability, and we
want to see the administration and the
Democratically controlled House get
these things under control. But they
keep doing things that make it worse
and worse and worse.

I believe, as do many of my col-
leagues, that we need to be focusing on
holding all programs that get Federal
dollars accountable. However, there is
absolutely no effort going on in this
Congress to scrutinize programs that
are controlled by the Federal Govern-
ment.
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As my colleague from Georgia point-
ed out, we have such great examples of
the wonderful way that the Federal
Government spends money, such as
FEMA and other areas where the pub-
lic knows a big disaster has been made.

But I want to point out again that
this is the wrong way to go. We’ve said
this from the beginning—again, with
the bailouts last year. And we’re ask-
ing now: What is the exit strategy from
all of the sweeping government in-
volvement in the private sector? What
is the exit strategy?

Is it going to be week after week
after week that we’re going to see an-
other bill that tries to cover up the
mistakes that the Democrats have
brought to us over and over again?

This moves in the wrong direction
from an exit strategy. It makes the
Treasury Secretary, with approval of
the members of the Federal Financial
Institutions Examination Council, in
consultation with the chairperson of
the TARP Congressional Oversight
Panel, the arbiters of what is reason-
able or excessive compensation for cov-
ered institutions. They don’t even de-
fine that in this bill. They leave it up
to the Treasury regulators, the bank
regulators, who created this problem to
begin with. What kind of a system is
that?

It’s a little crazy to say that we’re
going to give the people who created
this problem more authority, more re-
sponsibility. They’re going to define
what is unreasonable or excessive.

I asked yesterday, ‘‘Can we define
those things?’’ No. We leave that up to
the Treasury Department. But it was
the Treasury Department who decided
that the AIG bonuses were just fine. In
fact, they promoted them. So are they
going to say that they are going to
give big bonuses under this? That
doesn’t make any sense.

The best approach to protecting the
taxpayers’ investment in private busi-
nesses is through stronger oversight
and accountability, not by further en-
trenching government in the oper-
ations and management of hundreds of
businesses across America.

I say again, Senator LEVIN says he
wants to consider defense executive
pay cuts. Are we going to go into every
single business in this country and de-
cide? Is the Congress going to do that,
is the Treasury Department going to
do that?

We know that the bill a week ago to
tax bonuses 90 percent—those at AIG—
was clearly unconstitutional. My guess
is that this bill is going to be decided
that way also.

We also know there was this big hue
and cry and, again, outrage, outrage,
outrage, expressed on the floor of this
House about that bill, and the bill is
going nowhere. After all the outrage,
then the President says, Oh, maybe we
went too far. The Senate buried the
bill. Nobody’s going to do anything
about it. I'm wondering if that’s going
to happen to this too. And that’s what
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should happen to this bill—the same
thing that happened to the bill last
week.

But is it going to be a bill a week
where we deal with this? Again, we try
to make Republicans look bad because
they are standing up for the Constitu-
tion, they’re standing up for the people
of this country. They are trying to rein
in the government. Again, we don’t
say, We’re here from Washington, and
we’re here to save you.

The Congressional Oversight Panel
that they want to put in charge of this,
along with the Treasury Department,
was never intended, nor is it author-
ized, to set policy.

So here we have, again, a situation
where we’re going to mix the executive
with the legislative. We know the Su-
preme Court has ruled in the past that
that is unconstitutional. But this ma-
jority doesn’t seem to care about the
Constitution. They don’t mind that
they took an oath to uphold the Con-
stitution. Day after day after day we
see violations of the Constitution. This
happens to be the latest one.

I want to point out again what one of
my colleagues said earlier. There’s a
rush to judgment here. This bill was in-
troduced on March 23. So, here we are,
continuing to rush in. Fools rush in
where angels fear to tread is something
my mother taught me a long time ago.
I'm wondering if we need to think a lit-
tle bit before we rush into areas where
we might be treading on thin ice.

I reserve the balance of my time.

Mr. PERLMUTTER. Mr. Speaker, I
would inquire of my friend from North
Carolina whether she has any other
speakers.

Ms. FOXX. Mr. Speaker, I don’t have
any other speakers, but I do have a
closing statement.

Mr. PERLMUTTER. I would reserve
the balance of my time.

Ms. FOXX. The other side of the
aisle, I think, is trying to demonize
this issue. It’s constantly trying to say
that Republicans favor the rich and
that they favor the poor and are look-
ing after the taxpayers.

Their vote later today on the budget
is going to prove they’re not looking
after the taxpayers. They’re not con-
cerned about our children and grand-
children. They’re simply concerned
with politicizing every issue they can
possibly politicize. And I think that I
have a perfect example of that stated
by one of their own.

Yesterday, the D.C. Examiner pub-
lished an article on the underlying
measure that this rule deals with, and
I will place it in the RECORD at this
point.

[From the Washington Examiner, Mar. 31,

2009]
BEYOND AIG: A BILL To LET BIG
GOVERNMENT SET YOUR SALARY
(By Byron York)

It was nearly two weeks ago that the
House of Representatives, acting in a near-
frenzy after the disclosure of bonuses paid to
executives of AIG, passed a bill that would
impose a 90 percent retroactive tax on those
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bonuses. Despite the overwhelming 328-93
vote, support for the measure began to col-
lapse almost immediately. Within days, the
Obama White House backed away from it, as
did the Senate Democratic leadership. The
bill stalled, and the populist storm that
spawned it seemed to pass.

But now, in a little-noticed move, the
House Financial Services Committee, led by
chairman Barney Frank, has approved a
measure that would, in some key ways, go
beyond the most draconian features of the
original AIG bill. The new legislation, the
“Pay for Performance Act of 2009, would
impose government controls on the pay of all
employees—not just top executives—of com-
panies that have received a capital invest-
ment from the U.S. government. It would,
like the tax measure, be retroactive, chang-
ing the terms of compensation agreements
already in place. And it would give Treasury
Secretary Timothy Geithner extraordinary
power to determine the pay of thousands of
employees of American companies.

The purpose of the legislation is to ‘‘pro-
hibit unreasonable and excessive compensa-
tion and compensation not based on perform-
ance standards,” according to the bill’s lan-
guage. That includes regular pay, bonuses—
everything—paid to employees of companies
in whom the government has a capital stake,
including those that have received funds
through the Troubled Assets Relief Program,
or TARP, as well as Fannie Mae and Freddie
Mac.

The measure is not limited just to those
firms that received the largest sums of
money, or just to the top 25 or 50 executives
of those companies. It applies to all employ-
ees of all companies involved, for as long as
the government is invested. And it would not
only apply going forward, but also retro-
actively to existing contracts and pay ar-
rangements of institutions that have already
received funds.

In addition, the bill gives Geithner the au-
thority to decide what pay is ‘‘unreasonable’’
or ‘‘excessive.” And it directs the Treasury
Department to come up with a method to
evaluate ‘‘the performance of the individual
executive or employee to whom the payment
relates.”

The bill passed the Financial Services
Committee last week, 38 to 22, on a nearly
party-line vote. (All Democrats voted for it,
and all Republicans, with the exception of
Reps. Ed Royce of California and Walter
Jones of North Carolina, voted against it.)

The legislation is expected to come before
the full House for a vote this week, and, just
like the AIG bill, its scope and retroactivity
trouble a number of Republicans. “It’s just a
bad reaction to what has been going on with
AIG,” Rep. Scott Garrett of New Jersey, a
committee member, told me. Garrett is par-
ticularly concerned with the new powers
that would be given to the Treasury Sec-
retary, who just last week proposed giving
the government extensive new regulatory
authority. ‘“This is a growing concern, that
the powers of the Treasury in this area,
along with what Geithner was looking for
last week, are mind boggling,” Garrett said.

Rep. Alan Grayson, the Florida Democrat
who wrote the bill, told me its basic message
is ““you should not get rich off public money,
and you should not get rich off of abject fail-
ure.”” Grayson expects the bill to pass the
House, and as we talked, he framed the issue
in a way to suggest that virtuous lawmakers
will vote for it, while corrupt lawmakers will
vote against it.

““This bill will show which Republicans are
so much on the take from the financial serv-
ices industry that they’re willing to actually
bless compensation that has no bearing on
performance and is excessive and unreason-
able,” Grayson said. ‘““We’ll find out who are
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the people who understand that the public’s
money needs to be protected, and who are
the people who simply want to suck up to
their patrons on Wall Street.”

After the AIG bonus tax bill was passed,
some members of the House privately ex-
pressed regret for having supported it and
were quietly relieved when the White House
and Senate leadership sent it to an uncere-
monious death. But populist rage did not die
with it, and now the House is preparing to do
it all again.

I will quote briefly from the article.
This is a quote—and I probably will say
that more than once because I think
it’s very important to continue to
make sure this is a quote:

‘“‘Representative ALAN GRAYSON, the
Florida Democrat who wrote the bill,
told me its basic message is, ’you
should not get rich off public money,
and you should not get rich off of ab-
ject failure.’

‘““GRAYSON expects the bill to pass the
House and, as we talked, he framed the
issue in a way to suggest that virtuous
lawmakers will vote for it, while cor-
rupt lawmakers will vote against it.

“This bill will show which Repub-
licans are so much on the take from
the financial services industry that
they’re willing to actually bless com-
pensation that has no bearing on per-
formance and is excessive and unrea-
sonable,” GRAYSON said. “We’ll find out
who are the people who understand
that the public’s money needs to be
protected, and who are the people who
simply want to suck up to their pa-
trons on Wall Street.”” That’s the end
of the quote from the D.C. Examiner.

I certainly hope that the gentleman
from Florida wasn’t inferring that I, a
Republican who opposes this bill, am a
‘“‘corrupt lawmaker.”

None other than Thomas Jefferson in
his manual, which is our guide here—
Mr. Speaker, I know you are familiar
with Mr. Jefferson’s manual. It is what
we use to guide us—not just day by

day, but minute by minute on this
floor.
Mr. Jefferson said: ‘“The con-

sequences of a measure may be con-
demned in the strongest terms; but to
arraign the motives of those who pro-
pose to advocate it is not in order.”
Just because a Member chooses to op-
pose legislation, whether it be for rea-
sons of policy or principle, they should
not be disparaged by their colleagues,
who wrestle with the very same voting
decisions every day.

We’re seeing things which are un-
precedented in our history. Just yes-
terday, the President of the United
States fired the CEO of what was once
the largest corporation in the world.
Some of us are concerned about where
this is going. Some of us think this is
simply the wrong thing to do.

It’s easy to demonize the high-flying
Wall Street fat cats who contributed
mightily to our current situation. It’s
politically expedient to criticize cor-
porate CEOs who seem tone deaf to the
problems experienced daily by our con-
stituents. But just because we’re elect-
ed every 2 years doesn’t mean that we
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leave our principles at the door when
we enter this Chamber.

Ambition is a good thing, but not
when you impugn the motives of those
who disagree. Those of us who have
some experience understand that such
words quoted from the D.C. Examiner,
if they had been spoken on the floor,
would have been considered inappro-
priate. They are just as inappropriate
off the floor as they are on the floor.

Mr. Speaker, this rule is wrong. The
underlying bill is wrong. The efforts to
continue to involve our government in
places it has no business in is wrong.

We need to do everything we can at
this time—and we know we have people
in this country hurting. Republicans
are very, very sensitive to that. But
the last thing in the world we need to
do is to cut out the basis of this coun-
try—to weaken the very things that
have made us the greatest country in
the world. And involving ourselves
more and more in controlling private
enterprise will do nothing but to weak-
en this country more, to get our gov-
ernment involved.

It’s the wrong way to go. I urge my
colleagues to vote against this rule and
to vote against the underlying bill.

With that, I yield back the balance of
my time.

Mr. PERLMUTTER. I yield myself
such time as I may consume.

I would urge an ‘‘aye’ vote on this
rule. So we will begin with that. The
rule is designed and provides for seven
amendments to a bill that limits exec-
utive compensation that is excessive,
unreasonable, and not performance-
based.

If an executive of an institution
that’s been loaned money or in which
it has had capital advanced by the
United States of America, by the peo-
ple of America, and pays $5 million, $10
million, $20 million for no reason, in an
excessive manner, then that kind of
bonus is restricted.

The people’s money as we've ad-
vanced it is to get the institutions
back on track and not to pay execu-
tives exorbitant salaries. The people
across the country expect that, number
one. So I support the rule and I support
the underlying bill.

Now there are a lot of reasons we got
into this position where the govern-
ment and the people of this country
have had to assist the financial sys-
tem—not the least of which was some-
thing like the Gramm-Leach-Bliley,
which dropped regulations; or an inat-
tention by the Bush administration to
regulations within the financial sys-
tem. But we are where we are.

President Bush and Secretary
Paulson asked for a huge advance to
the financial system to keep it upright.
We did that. As a Democrat and as a
Democratic Congress, advancing $700
billion to a Republican President and
his Treasury Secretary to put the fi-
nancial system back on track was not
the first thing I wanted to do. But they
made a good case. Their pleas were
heard. And we did that.
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Now we’ve got to make sure that peo-
ple within that system don’t take ad-
vantage of the good graces of the
American people. And that’s the pur-
pose of this bill.

It provides for guidelines and regula-
tions. There will be amendments, Mr.
Speaker, that will potentially limit
this to bigger banks—not to smaller
community banks.

I would agree with my friend from
North Carolina that whether it’s on
this floor or out in public, hyperbole
and rhetoric can impugn somebody’s
character. She’s concerned about Mr.
GRAYSON. I would say there are others
on her side who call people un-Amer-
ican because of the way they vote here.

I would just say to you, Mr. Speaker,
and to the Members of this Chamber,
that our words do really matter, and
we do need to keep an eye on what we
say. We really do have to watch our-
selves and not get caught up in the
heat of debate.

This bill is appropriate at this time
to manage the lending that this coun-
try has done. As companies pay back
their TARP advances, they’re no
longer subject to this. The manage-
ment payments and salaries are subject
to the board of directors and their
shareholders.

But at this point in time, with those
particular institutions, we are both
lenders and shareholders, and we cer-
tainly have a say over the compensa-
tion of the management.

I urge an ‘“‘aye’ vote on the rule and
on the underlying bill.

I yield back the balance of my time,
and I move the previous question on
the resolution.

The previous question was ordered.

The SPEAKER pro tempore (Mr.
SALAZAR). The question is on the reso-
lution.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Ms. FOXX. Mr. Speaker, on that I de-
mand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX, further pro-
ceedings on this question will be post-
poned.
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ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX, the Chair
will postpone further proceedings
today on motions to suspend the rules
on which a recorded vote or the yeas
and nays are ordered, or on which the
vote incurs objection under clause 6 of
rule XX.

Record votes on the postponed ques-
tions will be taken later.

———

FEDERAL RETIREMENT REFORM
ACT OF 2009

Mr. TOWNS. Mr. Speaker, I move to
suspend the rules and pass the bill
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(H.R. 1804) to amend title 5, United
States Code, to make certain modifica-
tions in the Thrift Savings Plan, the
Civil Service Retirement System, and
the Federal Employees’ Retirement
System, and for other purposes.
The Clerk read the title of the bill.
The text of the bill is as follows:
H.R. 1804
Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Federal Retirement Reform Act of
2009”°.
(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:
Sec. 1. Short title; table of contents.
TITLE I—PROVISIONS RELATING TO
FEDERAL EMPLOYEES RETIREMENT
Subtitle A—Thrift Savings Plan
Enhancement
101. Short title.
102. Automatic enrollments.
103. Qualified Roth contribution pro-
gram.
104. Authority to establish self-directed
investment window.
Sec. 105. Reporting requirements.
Sec. 106. Acknowledgement of risk.
Subtitle B—Other Retirement-Related
Provisions
Sec. 111. Credit for unused sick leave.
Sec. 112. Exemption of certain CSRS repay-
ments from the requirement
that they be made with inter-

Sec.
Sec.
Sec.

Sec.

est.
113. Computation of certain annuities

Sec.
based on part-time service.

Sec. 114. Treatment of members of the uni-
formed services under the
Thrift Savings Plan.

Sec. 115. Authority to deposit refunds under
FERS.

Sec. 116. Retirement credit for service of

certain employees transferred
from District of Columbia serv-
ice to Federal service.

TITLE II—SPECIAL SURVIVOR INDEM-
NITY ALLOWANCE FOR SURVIVING
SPOUSES OF ARMED FORCES MEM-
BERS

Sec. 201. Increase in monthly amount of spe-
cial survivor indemnity allow-
ance for widows and widowers
of deceased members of the
Armed Forces affected by re-
quired Survivor Benefit Plan
annuity offset for dependency
and indemnity compensation.

TITLE I—PROVISIONS RELATING TO
FEDERAL EMPLOYEES RETIREMENT

Subtitle A—Thrift Savings Plan Enhancement

SEC. 101. SHORT TITLE.

This subtitle may be cited as the ‘“‘Thrift
Savings Plan Enhancement Act of 2009°.

SEC. 102. AUTOMATIC ENROLLMENTS.

(a) IN GENERAL.—Section 8432(b) of title 5,
United States Code, is amended by striking
paragraphs (2) through (4) and inserting the
following:

‘“(2)(A) The Board shall by regulation pro-
vide for an eligible individual to be auto-
matically enrolled to make contributions
under subsection (a) at the default percent-
age of basic pay.

‘“(B) For purposes of this paragraph, the
default percentage shall be equal to 3 percent
or such other percentage, not less than 2 per-
cent nor more than 5 percent, as the Board
may by regulation prescribe.

‘“(C) The regulations shall include provi-
sions under which any individual who would
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otherwise be automatically enrolled in ac-
cordance with subparagraph (A) may—

‘(i) modify the percentage or amount to be
contributed pursuant to automatic enroll-
ment, effective from the start of such enroll-
ment; or

‘‘(ii) decline automatic enrollment alto-
gether.

‘(D) For purposes of this paragraph, the
term ‘eligible individual’ means any indi-
vidual who, after any regulations under sub-
paragraph (A) first take effect, is appointed,
transferred, or reappointed to a position in
which that individual is eligible to con-
tribute to the Thrift Savings Fund.

“(E)(1) Subject to clause (ii), sections
8351(a)(1), 8440a(a)(1), 8440b(a)(1), 8440c(a)(1),
8440d(a)(1), and 8440e(a)(1) shall be applied in
a manner consistent with the purposes of
this paragraph.

‘‘(ii) The Secretary concerned may, with
respect to members of the uniformed serv-
ices under the authority of such Secretary,
establish such special rules as such Sec-
retary considers necessary for the adminis-
tration of this subparagraph, including rules
in accordance with which such Secretary
may—

‘“(I) provide for delayed automatic enroll-
ment; or

‘“(IT) preclude or suspend the application of
automatic enrollment.”.

(b) TECHNICAL AMENDMENT.—Section
8432(b)(1) of title 5, United States Code, is
amended by striking the parenthetical mat-
ter in subparagraph (B).

SEC. 103. QUALIFIED ROTH CONTRIBUTION PRO-
GRAM.

(a) IN GENERAL.—Subchapter III of chapter
84 of title 5, United States Code, is amended
by inserting after section 8432c the following:
“§8432d. Qualified Roth contribution pro-

gram

‘‘(a) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) the term ‘qualified Roth contribution
program’ means a program described in para-
graph (1) of section 402A(b) of the Internal
Revenue Code of 1986 which meets the re-
quirements of paragraph (2) of such section;
and

‘(2) the terms ‘designated Roth contribu-
tion’ and ‘elective deferral’ have the mean-
ings given such terms in section 402A of the
Internal Revenue Code of 1986.

““(b) AUTHORITY TO ESTABLISH.—The Board
shall by regulation provide for the inclusion
in the Thrift Savings Plan of a qualified
Roth contribution program, under such
terms and conditions as the Board may pre-
scribe.

‘“(c) REQUIRED PROVISIONS.—The regula-
tions under subsection (b) shall include—

‘(1) provisions under which an election to
make designated Roth contributions may be
made—

‘““(A) by any individual who is eligible to
make contributions under section 8351,
8432(a), 8440a, 8440b, 8440c, 8440d, or 8440e; and

‘(B) by any individual, not described in
subparagraph (A), who is otherwise eligible
to make elective deferrals under the Thrift
Savings Plan;

‘“(2) any provisions which may, as a result
of enactment of this section, be necessary in
order to clarify the meaning of any reference
to an ‘account’ made in section 8432(f), 8433,
8434(d), 8435, 8437, or any other provision of
law; and

‘“(3) any other provisions which may be
necessary to carry out this section.”.

(b) CLERICAL AMENDMENT.—The analysis
for chapter 84 of title 5, United States Code,
is amended by inserting after the item relat-
ing to section 8432c the following:
¢‘8432d. Qualified Roth contribution pro-

gram.’’.
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SEC. 104. AUTHORITY TO ESTABLISH SELF-DI-
RECTED INVESTMENT WINDOW.

(a) IN GENERAL.—Section 8438(b)(1) of title
5, United States Code, is amended—

(1) in subparagraph (D), by striking ‘‘and”
at the end;

(2) in subparagraph (E), by striking the pe-
riod and inserting ¢‘; and’’; and

(3) by adding after subparagraph (E) the
following:

‘“(F) a self-directed investment window, if
the Board authorizes such window under
paragraph (5).”.

(b) REQUIREMENTS.—Section 8438(b) of title
5, United States Code, is amended by adding
at the end the following:

‘“(5)(A) The Board may authorize the addi-
tion of a self-directed investment window
under the Thrift Savings Plan if the Board
determines that such addition would be in
the best interests of participants.

‘(B) The self-directed investment window
shall be limited to—

‘(i) low-cost, passively-managed index
funds that offer diversification benefits; and

‘“(ii) other investment options, if the Board
determines the options to be appropriate re-
tirement investment vehicles for partici-
pants.

‘(C) The Board shall ensure that any ad-
ministrative expenses related to use of the
self-directed investment window are borne
solely by the participants who use such win-
dow.

‘(D) The Board may establish such other
terms and conditions for the self-directed in-
vestment window as the Board considers ap-
propriate to protect the interests of partici-
pants, including requirements relating to
risk disclosure.

‘“(E) The Board shall consult with the Em-
ployee Thrift Advisory Council (established
under section 8473) before establishing any
self-directed investment window.”’.

SEC. 105. REPORTING REQUIREMENTS.

(a) ANNUAL REPORT.—The Board shall, not
later than June 30 of each year, submit to
Congress an annual report on the operations
of the Thrift Savings Plan. Such report shall
include, for the prior calendar year, informa-
tion on the number of participants as of the
last day of such prior calendar year, the me-
dian balance in participants’ accounts as of
such last day, demographic information on
participants, the percentage allocation of
amounts among investment funds or options,
the status of the development and implemen-
tation of the self-directed investment win-
dow, the diversity demographics of any com-
pany, investment adviser, or other entity re-
tained to invest and manage the assets of the
Thrift Savings Fund, and such other infor-
mation as the Board considers appropriate. A
copy of each annual report under this sub-
section shall be made available to the public
through an Internet website.

(b) REPORTING OF FEES AND OTHER INFOR-
MATION.—

(1) IN GENERAL.—The Board shall include in
the periodic statements provided to partici-
pants under section 8439(c) of title 5, United
States Code, the amount of the investment
management fees, administrative expenses,
and any other fees or expenses paid with re-
spect to each investment fund and option
under the Thrift Savings Plan. Any such
statement shall also provide a statement no-
tifying participants as to how they may ac-
cess the annual report described in sub-
section (a), as well as any other information
concerning the Thrift Savings Plan that
might be useful.

(2) USE OF ESTIMATES.—For purposes of pro-
viding the information required under this
subsection, the Executive Director may pro-
vide a reasonable and representative esti-
mate of any fees or expenses described in
paragraph (1) and shall indicate any such es-
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timate as being such an estimate. Any such
estimate shall be based on the previous
year’s experience.

(c) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘‘Board” has the meaning
given such term by 8401(5) of title 5, United
States Code;

(2) the term ‘“‘participant’ has the meaning
given such term by section 8471(3) of title 5,
United States Code; and

(3) the term ‘‘account” means an account
established under section 8439 of title 5,
United States Code.

SEC. 106. ACKNOWLEDGEMENT OF RISK.

(a) IN GENERAL.—Section 8439(d) of title 5,
United States Code, is amended—

(1) by striking the matter after ‘‘who
elects to invest in”’ and before ‘‘shall sign an
acknowledgement’” and inserting ‘‘any in-
vestment fund or option under this chapter,
other than the Government Securities In-
vestment Fund,”’; and

(2) by striking ‘‘either such Fund” and in-
serting ‘‘any such fund or option’.

(b) COORDINATION WITH PROVISIONS RELAT-
ING TO FIDUCIARY RESPONSIBILITIES, LIABIL-
ITIES, AND PENALTIES.—Section 8477(e)(1)(C)
of title 5, United States Code, is amended—

(1) by redesignating subparagraph (C) as
subparagraph (C)(i); and

(2) by adding at the end the following:

‘“(ii) A fiduciary shall not be liable under
subparagraph (A), and no civil action may be
brought against a fiduciary—

‘(1) for providing for the automatic enroll-
ment of a participant in accordance with sec-
tion 8432(b)(2)(A);

““(IT) for enrolling a participant in a default
investment fund in accordance with section
8438(c)(2); or

““(ITI) for allowing a participant to invest
through the self-directed investment window
or for establishing restrictions applicable to
participants’ ability to invest through the
self-directed investment window.”.

Subtitle B—Other Retirement-Related
Provisions
SEC. 111. CREDIT FOR UNUSED SICK LEAVE.

(a) IN GENERAL.—Section 8415 of title 5,
United States Code, is amended—

(1) by redesignating the second subsection
(k) and subsection (1) as subsections (1) and
(m), respectively; and

(2) in subsection (1) (as so redesignated by
paragraph (1)) —

(A) by striking ‘(1) In computing” and in-
serting ““(1)(1) In computing’’; and

(B) by adding at the end the following:

‘‘(2) Except as provided in paragraph (1), in
computing an annuity under this subchapter,
the total service of an employee who retires
on an immediate annuity or who dies leaving
a survivor or survivors entitled to annuity
includes the days of unused sick leave to his
credit under a formal leave system, except
that these days will not be counted in deter-
mining average pay or annuity eligibility
under this subchapter. For purposes of this
subsection, in the case of any such employee
who is excepted from subchapter I of chapter
63 under section 6301(2)(x)-(xiii), the days of
unused sick leave to his credit include any
unused sick leave standing to his credit
when he was excepted from such sub-
chapter.”.

(b) EXCEPTION FROM DEPOSIT REQUIRE-
MENT.—Section 8422(d)(2) of title 5, United
States Code, is amended by striking ‘‘section
8415(k)’’ and inserting ‘‘paragraph (1) or (2) of
section 8415(1)”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to annuities computed based on separations
occurring on or after the date of enactment
of this Act.
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SEC. 112. EXEMPTION OF CERTAIN CSRS REPAY-
MENTS FROM THE REQUIREMENT
THAT THEY BE MADE WITH INTER-
EST.

(a) IN GENERAL.—Section 8334(d)(1) of title
5, United States Code, is amended—
(1) by striking ‘(d)(1)” and

H(AM(A)”; and

(2) by adding at the end the following:

‘“(B) No interest under subparagraph (A)
shall be required in the case of any deposit
to the extent that it represents the amount
of any refund that was made to an employee
or Member during the period beginning on
October 1, 1990, and ending on February 28,
1991.”.

(b) APPLICABILITY.—The amendments made
by subsection (a) shall be effective with re-
spect to any annuity, entitlement to which
is based on a separation from service occur-
ring on or after the date of enactment of this
Act.

SEC. 113. COMPUTATION OF CERTAIN ANNUITIES
BASED ON PART-TIME SERVICE.

(a) IN GENERAL.—Section 8339(p) of title 5,
United States Code, is amended by adding at
the end the following:

“(3) In the administration of paragraph
O—

“(A) subparagraph (A) of such paragraph
shall apply with respect to service performed
before, on, or after April 7, 1986; and

“(B) subparagraph (B) of such paragraph—

(i) shall apply with respect to that por-
tion of any annuity which is attributable to
service performed on or after April 7, 1986;
and

¢“(ii) shall not apply with respect to that
portion of any annuity which is attributable
to service performed before April 7, 1986.”".

(b) APPLICABILITY.—The amendment made
by subsection (a) shall be effective with re-
spect to any annuity, entitlement to which
is based on a separation from service occur-
ring on or after the date of enactment of this
Act.

SEC. 114. TREATMENT OF MEMBERS OF THE UNI-
FORMED SERVICES UNDER THE
THRIFT SAVINGS PLAN.

(a) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) members of the uniformed services
should have a retirement system that is at
least as generous as the one which is avail-
able to Federal civilian employees; and

(2) Federal civilian employees receive
matching contributions from their employ-
ing agencies for their contributions to the
Thrift Savings Fund, but the costs of requir-
ing such a matching contribution from the
Department of Defense could be significant.

(b) REPORTING REQUIREMENT.—Not later
than 180 days after the date of the enactment
of this Act, the Secretary of Defense shall re-
port to Congress on—

(1) the cost to the Department of Defense
of providing a matching payment with re-
spect to contributions made to the Thrift
Savings Fund by members of the Armed
Forces;

(2) the effect that requiring such a match-
ing payment would have on recruitment and
retention; and

(3) any other information that the Sec-
retary of Defense considers appropriate.

SEC. 115. AUTHORITY TO DEPOSIT REFUNDS
UNDER FERS.

(a) DEPOSIT AUTHORITY.—Section 8422 of
title 5, United States Code, is amended by
adding at the end the following:

‘(i)(1) BEach employee or Member who has
received a refund of retirement deductions
under this or any other retirement system
established for employees of the Government
covering service for which such employee or

inserting
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Member may be allowed credit under this
chapter may deposit the amount received,
with interest. Credit may not be allowed for
the service covered by the refund until the
deposit is made.

‘“(2) Interest under this subsection shall be
computed in accordance with paragraphs (2)
and (3) of section 8334(e) and regulations pre-
scribed by the Office. The option under the
third sentence of section 8334(e)(2) to make a
deposit in one or more installments shall
apply to deposits under this subsection.

‘“(3) For the purpose of survivor annuities,
deposits authorized by this subsection may
also be made by a survivor of an employee or
Member.”’.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) DEFINITIONAL AMENDMENT.—Section
8401(19)(C) of title 5, United States Code, is
amended by striking ‘‘8411(f);”’ and inserting
€‘8411(f) or 8422(i);”’.

(2) CREDITING OF DEPOSITS.—Section 8422(c)
of title 5, United States Code, is amended by
adding at the end the following: ‘‘Deposits
made by an employee, Member, or survivor
also shall be credited to the Fund.”.

(3) SECTION HEADING.—(A) The heading for
section 8422 of title 5, United States Code, is
amended to read as follows:

“§8422. Deductions from pay; contributions
for other service; deposits”.

(B) The analysis for chapter 84 of title 5,
United States Code, is amended by striking
the item relating to section 8422 and insert-
ing the following:

¢8422. Deductions from pay; contributions
for other service; deposits.”.

(4) RESTORATION OF ANNUITY RIGHTS.—The
last sentence of section 8424(a) of title 5,
United States Code, is amended by striking
‘“pbased.” and inserting ‘‘based, until the em-
ployee or Member is reemployed in the serv-
ice subject to this chapter.”.

SEC. 116. RETIREMENT CREDIT FOR SERVICE OF
CERTAIN EMPLOYEES TRANS-
FERRED FROM DISTRICT OF COLUM-
BIA SERVICE TO FEDERAL SERVICE.

(a) RETIREMENT CREDIT.—

(1) IN GENERAL.—Any individual who is
treated as an employee of the Federal Gov-
ernment for purposes of chapter 83 or chap-
ter 84 of title 5, United States Code, on or
after the date of enactment of this Act who
performed qualifying District of Columbia
service shall be entitled to have such service
included in calculating the individual’s cred-
itable service under sections 8332 or 8411 of
title 5, United States Code, but only for pur-
poses of the following provisions of such
title:

(A) Sections 8333 and 8410 (relating to eligi-
bility for annuity).

(B) Sections 8336 (other than subsections
(d), (h), and (p) thereof) and 8412 (relating to
immediate retirement).

(C) Sections 8338 and 8413 (relating to de-
ferred retirement).

(D) Sections 8336(d), 8336(h), 8336(p), and
8414 (relating to early retirement).

(E) Section 8341 and subchapter IV of chap-
ter 84 (relating to survivor annuities).

(F) Section 8337 and subchapter V of chap-
ter 84 (relating to disability benefits).

(2) TREATMENT OF DETENTION OFFICER SERV-
ICE AS LAW ENFORCEMENT OFFICER SERVICE.—
Any portion of an individual’s qualifying
District of Columbia service which consisted
of service as a detention officer under sec-
tion 2604(2) of the District of Columbia Gov-
ernment Comprehensive Merit Personnel Act
of 1978 (sec. 1-626.04(2), D.C. Official Code)
shall be treated as service as a law enforce-
ment officer under sections 8331(20) or
8401(17) of title 5, United States Code, for
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purposes of applying paragraph (1) with re-
spect to the individual.

(3) SERVICE NOT INCLUDED IN COMPUTING
AMOUNT OF ANY ANNUITY.—Qualifying Dis-
trict of Columbia service shall not be taken
into account for purposes of computing the
amount of any benefit payable out of the

Civil Service Retirement and Disability
Fund.
(b) QUALIFYING DISTRICT OF COLUMBIA

SERVICE DEFINED.—In this section, ‘‘quali-
fying District of Columbia service” means
any of the following:

(1) Service performed by an individual as a
nonjudicial employee of the District of Co-
lumbia courts—

(A) which was performed prior to the effec-
tive date of the amendments made by section
11246(b) of the Balanced Budget Act of 1997;
and

(B) for which the individual did not ever
receive credit under the provisions of sub-
chapter III of chapter 83 or chapter 84 of title
5, United States Code (other than by virtue
of section 8331(1)(iv) of such title).

(2) Service performed by an individual as
an employee of an entity of the District of
Columbia government whose functions were
transferred to the Pretrial Services, Parole,
Adult Supervision, and Offender Supervision
Trustee under section 11232 of the Balanced
Budget Act of 1997—

(A) which was performed prior to the effec-
tive date of the individual’s coverage as an
employee of the Federal Government under
section 11232(f) of such Act; and

(B) for which the individual did not ever
receive credit under the provisions of sub-
chapter III of chapter 83 or chapter 84 of title
5, United States Code (other than by virtue
of section 8331(1)(iv) of such title).

(3) Service performed by an individual as
an employee of the District of Columbia
Public Defender Service—

(A) which was performed prior to the effec-
tive date of the amendments made by section
T(e) of the District of Columbia Courts and
Justice Technical Corrections Act of 1998;
and

(B) for which the individual did not ever
receive credit under the provisions of sub-
chapter III of chapter 83 or chapter 84 of title
5, United States Code (other than by virtue
of section 8331(1)(iv) of such title).

(4) In the case of an individual who was an
employee of the District of Columbia Depart-
ment of Corrections who was separated from
service as a result of the closing of the
Lorton Correctional Complex and who was
appointed to a position with the Bureau of
Prisons, the District of Columbia courts, the
Pretrial Services, Parole, Adult Supervision,
and Offender Supervision Trustee, the United
States Parole Commission, or the District of
Columbia Public Defender Service, service
performed by the individual as an employee
of the District of Columbia Department of
Corrections—

(A) which was performed prior to the effec-
tive date of the individual’s coverage as an
employee of the Federal Government; and

(B) for which the individual did not ever
receive credit under the provisions of sub-
chapter III of chapter 83 or chapter 84 of title
5, United States Code (other than by virtue
of section 8331(1)(iv) of such title).

(c) CERTIFICATION OF SERVICE.—The Office
of Personnel Management shall accept the
certification of the appropriate personnel of-
ficial of the government of the District of
Columbia or other independent employing
entity concerning whether an individual per-
formed qualifying District of Columbia serv-
ice and the length of the period of such serv-
ice the individual performed.
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TITLE II—SPECIAL SURVIVOR INDEMNITY
ALLOWANCE FOR SURVIVING SPOUSES
OF ARMED FORCES MEMBERS

SEC. 201. INCREASE IN MONTHLY AMOUNT OF
SPECIAL SURVIVOR INDEMNITY AL-
LOWANCE FOR WIDOWS AND WID-
OWERS OF DECEASED MEMBERS OF
THE ARMED FORCES AFFECTED BY
REQUIRED SURVIVOR BENEFIT
PLAN ANNUITY OFFSET FOR DE-
PENDENCY AND INDEMNITY COM-
PENSATION.

Section 1450(m)(2) of title 10, United States
Code, is amended—

(1) in subparagraph (B), by striking ‘$60”’
and inserting ‘“$95”’;

(2) in subparagraph (C), by striking $70”
and inserting ‘$105°’;

(3) in subparagraph (D), by striking ‘‘$80
and inserting ‘‘$120”’;

(4) in subparagraph (E), by striking ‘$90;
and’’ and inserting ‘“$130;’ and

(5) by striking subparagraph (F) and insert-
ing the following new subparagraphs:

‘“(F) for months during fiscal year 2014,
$330;

“(G) for months during fiscal year 2015,
$335; and

‘“‘(H) for months during fiscal year 2016 end-
ing before the termination date specified in
paragraph (6), $345.”.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
New York (Mr. TowNs) and the gen-
tleman from California (Mr. ISSA) each
will control 20 minutes.

The Chair recognizes the gentleman
from New York.

GENERAL LEAVE

Mr. TOWNS. Mr. Speaker, I ask
unanimous consent that all Members
may have b5 legislative days within
which to revise and extend their re-
marks.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from New York?

There was no objection.

Mr. TOWNS. Mr. Speaker, I yield my-
self such time as I may consume.

Today, I am pleased to bring to the
floor H.R. 1804, the Federal Retirement
Reform Act of 2009. The bill modernizes
the Thrift Savings Plan, the retire-
ment savings plan for Federal employ-
ees. The legislation includes several
other important retirement reforms for
Federal employees and members of the
Armed Forces.

This bill enjoyed strong bipartisan
support in the last Congress when it
passed the House as H.R. 1108. Two
weeks ago, the Oversight and Govern-
ment Reform Committee again consid-
ered and reported favorably the current
language of this bill. I am pleased that
the bill makes further progress in end-
ing the military family tax which un-
fairly penalizes the survivors of those
who died in service or as a result of
their service-connected injuries.

As Chairman SKELTON will explain,
this Dbill increases the monthly
amounts paid to surviving spouses who
are denied the full amount of their an-
nuity under the Survivor Benefit Plan.
Our enhancement to the TSP program
also will benefit military members and
their families.

The Federal Employee Thrift Savings
Plan is one of the best retirement sav-
ings programs in the Nation. The plan
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runs with very low cost and is a model
for both the private sector and other
governments. The bill we are consid-
ering today will strengthen and mod-
ernize the TSP.

At the suggestion of the Federal Re-
tirement Thrift Investment Board, the
bill provides for automatic enrollment
in TSP for new Federal civilian em-
ployees. Employees have the oppor-
tunity to choose whether to enroll or
not, but for those who do not make any
decision enrollment would be the de-
fault. The decision on automatic en-
rollment for members of the uniformed
services is at the discretion of the Sec-
retaries of the military departments.

The bill would also provide a Roth
contribution option for TSP. With a
Roth option, employee contributions
are made after taxes are deducted, and
the employee does not pay taxes on the
fund upon withdrawal. This option is
currently available in many private
sector retirement plans today.

The bill also includes a provision to
allow employees covered by the Fed-
eral Employees Retirement System to
receive credit for unused sick leave to-
wards their retirement annuity, as is
currently the case for employees cov-
ered by the older Civil Service Retire-
ment System. The committee also
adopted amendments to make it easier
for former employees to reinstate their
retirement credits if they return to
Federal service, and to work part-time
at the end of their career.

I want to recognize the Federal
Workforce Subcommittee chairman,
Mr. LyNcH, who has worked really hard
on this, and for his work on these
issues and the bill. T would also like to
thank Representative NORTON, Rep-
resentative VAN HOLLEN, and Rep-
resentative CONNOLLY for their
thoughtful amendments that improve
the bill.

I would like to thank the Oversight
Committee ranking member, Mr. ISSA
of California, for his amendments that
strengthen the legislation as it relates
to members of the uniformed services.
Thank you for your input.

Finally, I would like to thank Chair-
man SKELTON and the Armed Services
Committee for their contribution to
this bill that will provide better finan-
cial protection to the families of our
military men and women. I urge my
colleagues to support this legislation.

I reserve the balance of my time.

Mr. ISSA. I reserve the balance of my
time.

Mr. TOWNS. I recognize the gen-
tleman from Missouri (Mr. SKELTON)
for 3 minutes, the person who has
worked really hard on this and has
done a fantastic job. And of course,
when it comes to the military and mili-
tary personnel, he is always there
doing the right thing.

Mr. SKELTON. First, I thank the
gentleman from New York (Mr. TOWNS)
for yielding. I rise in strong support of
his bill, H.R. 1804, and I thank him for
his partnership on this bill.

In addition to the many good things
this legislation does for Federal civil
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servants, I am pleased to report that
this bill includes a provision of great
importance to the surviving spouses of
servicemembers who have died as a re-
sult of service-connected conditions.

I want to thank Chairman TOwWNS for
his great assistance in making it pos-
sible to address this issue in this bill.
Members of the Committee on Armed
Services, which I am privileged to
chair, are very appreciative of the co-
operation that made the legislation
possible, because it is unlikely that the
funding required to support the change
could have otherwise been found.

I would also commend my colleague,
my friend, a member of the Armed
Services Committee, Congressman SOL-
OMON ORTIZ, who has introduced legis-
lation on the SBP offset and has been
a great leader and advocate for the
military families affected by this issue.

The provision would increase the
monthly special survivors indemnity
allowance beginning in fiscal year 2010
with a $35 increase, resulting in a
monthly payment of $95, and concludes
in fiscal year 2016 with a $245 increase,
resulting in a monthly payment of $345.

Although the improvements are sub-
stantial and a welcomed addition for
our surviving spouses, the proposal is
an incremental change that falls short
of the ultimate objective to eliminate
the offset of the Survivor Benefit Plan,
or SBP as it is called, by the amount of
Dependency and Indemnity Compensa-
tion, or DIC, received from the Depart-
ment of Veterans Affairs.

This so-called widow’s tax has long
denied surviving family members the
full payment of their SBP benefits. I
can assure our surviving spouses and
my colleagues on the Armed Services
Committee that we will continue to ex-
plore every opportunity to pursue leg-
islation that brings us closer to elimi-
nating the widow’s tax, just as we are
doing today, with the help of Chairman
TownNs. H.R. 1804 provides a robust step
in that direction, and I encourage my
colleagues to vote for it.

Mr. ISSA. Mr. Speaker, I would like
to thank Chairman SKELTON and Chair-
man TowNs for the hard work they put
into this bill. I am here today to say
this is a good bill on the front end. I
am sad to say this is a bad bill on the
back end.

What this bill does, which was
worked out on a very bipartisan basis
with all speaking here today, is in fact
it does recognize that modern retire-
ment plans should have as many op-
tions as possible, and certainly adding
the Roth TRA option for some Federal
workers is extremely good.

Additionally, the advantages for the
military and military commanders to
be able to look at their individual
needs of their services and allow for
different opting in and out patterns of
course makes sense, and I appreciate
Chairman TOwNS’ willingness to work
on that fix during the markup.

The majority in our committee and
the minority in our committee found
this to be a very bipartisan issue to
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work on, and I appreciate the fact that
this is good for the troops and on paper
saves money. However, I have to say,
the back end of this bill, sponsored by
Members of the majority not speaking
yet here today, is nothing but a piggy
bank for other projects, for special in-
terest projects.

The fact that this is a tobacco bill
begs the question of: If we were to free
up 2 or 3 or more billion dollars from a
military budget in outlying years, why
would this be a reason, when we have
trillions of dollars of deficits, to spend
money? I think the majority knows it
is not.

In fact, the idea that you on paper
save money by members of the govern-
ment opting out of pre-tax contribu-
tions in favor of the Roth IRA post-tax
contribution and thus creating addi-
tional tax revenue, at a time when we
have a deficit at the highest in our his-
tory, says not one penny ever saved
will in fact go to deficit reduction
under this majority.

So, will I vote for this bill? Of course,
I will. It does a lot of good things for
our Federal workers. The fact, though,
that the provision for family smoking
prevention is not funded through the
ordinary course of revenue but rather
through this scheme that, depending
upon how many workers choose Roth
IRAs, may or may not produce the
money that is about to be spent, I find
wrong and I find misguided.

As the chairman said, there were a
number of things we did for the mili-
tary. There is more that we should do.
Only the U.S. military is eligible for
TSP but receives no match.

It is very clear that, in a modern
military, one in which only about one
in four serve until retirement on active
duty, the TSP is all the military takes
with them when they leave. That fa-
mous 20-year retirement does not vest
in 5 years the way it does with the ma-
jority and the minority, all of us as
Members of Congress; in fact, it takes
18%% years to lock in a military retire-
ment and 20 years to appreciate it.
Clearly, the military does not enjoy
what we in Congress enjoy, which is
TSP, with a match, and a 5-year vest-
ing schedule so that we can take our
retirement plan with us whenever we
leave, in as few years as 5.

I do once again thank all the Mem-
bers on both sides of the aisle that
worked hard on the front ends of this
bill. I believe it has merit and should
be positively received and voted for.

I reserve the balance of my time.

Mr. TOWNS. Mr. Speaker, I recognize
one of the hardest working Members in
this body, the chairman of the Federal
Workforce Subcommittee, STEPHEN
LYNCH, for 3 minutes.

Mr. LYNCH. I thank the gentleman
for his kind words.

Mr. Speaker, I rise in support of both
Chairman TOWNS, the gentleman from
Brooklyn, and also Mr. SKELTON from
Missouri in their endorsement of H.R.
1804, their sponsorship as well. This is
the Federal Retirement Reform Act
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that includes enhancements to the
Thrift Savings Plan as well as to other
Federal retirement programs. And I do
so because I am in agreement with
both of those gentlemen that the TSP’s
offerings to Federal employees must fi-
nally be allowed to catch up to private
sector 401(k) plans.

Given the Thrift Savings Plan’s inte-
gral role in providing retirement in-
come security for Federal employees,
it is time for Congress to adopt and ex-
tend the auto enrollment plan to TSP
participants. This legislation would
allow the Thrift Savings Plan to offer a
Roth option. And both sides have
talked about the impact of that.

I think it is important to point out
that by having Federal employees
using this Roth option, it is calculated
that we will bring in approximately
$2.2 billion in new taxes, new tax reve-
nues from Federal contributions from
Federal employees over the next 10
years.

0 1230

This bill, unlike a lot of other bills
on this floor, basically pays for itself.

Mr. Speaker, in my role as chairman
of the Federal Workforce, Postal Serv-
ice, and the District of Columbia Sub-
committee, I believe that the Federal
Government must ensure that its bene-
fits allow it to retain and recruit the
best and the brightest. Toward that
end, I authored H.R. 1263, legislation
that would make improvements to the
TSP, as well as to the Federal retire-
ment programs. I have been pleased to
work with both Chairman TOWNS and
former Chairman WAXMAN on the issue,
as well as my friend and colleague, JIM
MORAN from Virginia.

This bill facilitates amending the
Federal Employees Retirement System
to provide employees with retirement
credit for unused sick leave. Federal
executives, managers and employees
have called for crediting unused sick
leave in the same way that the Civil
Service Retirement System treats un-
used sick leave.

Additionally, this legislation fixes a
CSRS annuity calculation problem for
those employees who wish to phase
down to part-time work at the end of
their Federal careers. That is an im-
portant option given the aging demo-
graphics of our Federal workforce.

At a time of an overall aging work-
force in America, and a particularly
aging Federal workforce, the govern-
ment as an employer must take the
lead in addressing these workplace re-
alities.

I conclude my remarks by stating
that I give my full support to these
civil service provisions. On behalf of
the National Active and Retired Fed-
eral Employees Association, NARFE, I
would also like to make it clear that
this new obligation—this is very im-
portant—this new obligation does not
result in an ‘“‘unfunded obligation’ for
the Civil Service Retirement and Dis-
ability Fund as current law provides
that new payments are fully funded.
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And I am submitting an additional
clarification to that effect as part of
the RECORD.

Mr. Speaker, | would like to expand on a
provision contained in H.R. 1804, the “Federal
Retirement Reform Act of 2009,” which makes
improvements to the Thrift Savings Plan (TSP)
and to the federal retirement programs. By
amending the Federal Employees Retirement
System (FERS) to credit unused sick leave for
retirement purposes, the measure will mod-
estly increase certain federal employees’ re-
tirement benefits. Thus, this bill will result in
additional benefits, though small, from the Civil
Service Retirement and Disability Trust Fund
(CSRDF). However, on behalf of the National
Active and Retired Federal Employees Asso-
ciation (NARFE), | want to make it clear that
this new obligation does not result in an “un-
funded obligation” of the CSRDF as current
law expressly provides that new payments
from the CSRDF are fully funded. Since the
creation of FERS in the 1980’s, Section 8348f
of Title 5 of the United States Code has en-
sured the integrity of the CSRDF by automati-
cally setting-aside funds to cover the cost of
any new benefits. Additionally, H.R. 1804 re-
sults in sufficient savings to cover the cost of
this modest benefit increase under FERS.

Mr. ISSA. Mr. Speaker, I yield myself
such time as I may consume.

Mr. Speaker, once again, I have to
say it is not the front end of this bill
that anyone should object to. The part
we are seeing here today is excellent.
But as Chairman LYNCH said, and said
quite rightfully, it is calculated that
this piece of legislation will save net
approximately $2.2 billion for better or
worse on the backs of our retirees.

It is a short-term savings, Mr. Speak-
er. It is not, in fact, a long-term sav-
ings. Any time you do collect money
now but don’t collect it later, it is
going to eventually catch up. So for
the short period of time in which this
$2.2 billion is generated, it certainly
would have been appropriate for all of
us to be able to use this money in the
committee for the Federal workforce.
And the part that upsets me is that we
are neither returning it to the tax-
payers in the form of less deficit, nor
are we using it for structural changes
for the Federal workforce, whether uni-
form military or civilian. That is the
only problem.

Again, what this bill does, it does
well. What this bill eventually does is,
in fact, fund a pet project of the former
chairman, Mr. WAXMAN, for tobacco
programs, something that has cer-
tainly been funded very well, funded on
the backs of plenty of other programs.
Candidly, I don’t believe that this is
the best use of the money at a time we
are running trillions in deficits.

I reserve the balance of my time.

Mr. TOWNS. Mr. Speaker, I yield 2
minutes to the chairman of the Readi-
ness Subcommittee on Armed Services,
the gentleman from Texas, Mr. SOL-
OMON ORTIZ.

Mr. ORTIZ. Chairmen TOWNS, SKEL-
TON and HENRY BROWN, thank you so
much for bringing this bill to the floor.

I rise in support of the bill before us
today.
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Today, the Congress takes another
important step toward providing sur-
viving spouses of military servicemem-
bers relief by addressing a long-stand-
ing problem in our military survivors
benefit system called the widow’s tax.

Like most matters that involve Fed-
eral payments, this is a complex yet
pivotal matter of importance to the
survivors of our servicemembers. Es-
sentially, if servicemembers purchase a
survivor’s benefit plan for their loved
ones, the survivor receives a portion of
the servicemember’s retired pay upon
his or her death. If that servicemember
dies of a service-connected cause, the
survivor is also entitled to compensa-
tion from the VA.

However, per current law, the sur-
vivor benefit payment is decreased by
the amount of the VA payment dollar
for dollar, and that’s the amount the
survivor will get, not the full amount
of both entitlements.

This affects approximately 59,000 wid-
ows. For too long, the offset between
the two programs has done precisely
the opposite of what they are intended
to do, protect the surviving loved ones.

The survivors of those who defend
our country deserve our very best. Con-
gress addressed the unfairness of the
offset in the Fiscal Year 2008 Defense
Authorization Act by creating a special
monthly survivor allowance for de-
pendents subject to the offset.

I am pleased that this bill considered
today builds upon those efforts by pro-
viding a substantial increase in the
monthly payment to spouses from the
survivor allowance. Although there is
still much work to be done, this bill is
an important step towards the com-
plete elimination of the offset and re-
flects our bipartisan desire to provide
for surviving dependents of military
servicemen and -women.

And I want to thank all those in-
volved in bringing this bill to the floor.

I support it, and I urge my colleagues
to support this bill.

Mr. ISSA. Mr. Speaker, I reserve the
remainder of my time.

Mr. TOWNS. Mr. Speaker, I yield 1
minute to the gentlewoman from Cali-
fornia (Mrs. DAVIS), the chairwoman of
the Military Personnel Subcommittee.

Mrs. DAVIS of California. Mr. Speak-
er, I rise in support of H.R. 1804. Earlier
this year, spouses of servicemembers
from current and past wars stood up
during a Military Personnel Sub-
committee hearing to share their sto-
ries about how the SBP/DIC offset has
impacted their lives. Their stories, I
can assure you, were compelling and
demonstrated why the goal of elimi-
nating this offset is so important.

While the enhancement of the
monthly benefits under the Special
Survivor Indemnity Allowance pro-
vided in this bill does not end the so-
called widow’s tax, it is a strong step
in the right direction. We have done
the best we could with this bill given
the resources available, and strong sup-
port for H.R. 1804 from the military as-
sociations has confirmed the value of

CONGRESSIONAL RECORD —HOUSE

our effort. However, I do believe that
more needs to be done, and I intend to
keep searching for opportunities to
make improvements with the hope that
someday we can find a permanent solu-
tion.

I want to thank Chairman TOwWNsS for
sponsoring a bill that provides so many
benefits to our civilian and military
workforce, and Mr. ORTIZ for his lead-
ership on the SBP/DIC issue. I urge my
colleagues to vote in favor of H.R. 1804.

Mr. ISSA. Mr. Speaker, I yield myself
such time as I may consume.

Mr. Speaker, I continue to urge my
colleagues to vote for this bill because
of all the good things it does. I also
urge my colleagues to continue to look
at what we owe our Federal workforce,
and particularly as previous speakers
have said, our uniform men and
women. Men and women in uniform
enter the service voluntarily. Four
years, 6 years, 8 years later, they often
leave. As a matter of fact, with the up-
or-out program, many of them are not
promoted and must leave. Therefore,
they leave the military service with
less than 20 years. Therefore, they have
nothing. They have their GI Bill, but
they have no retirement.

Only, only in the Federal uniform
services do we treat people that way.
The President served 1 day, and he was
eligible for his lifetime benefit. I don’t
begrudge the President hundreds of
thousands of dollars a year for the rest
of his life or any of the previous Presi-
dents. But it is amazing to me that the
President vests as soon as he is sworn
in. Members of Congress fully vest
after just b years; and yet, we are look-
ing at our men and women in uniform
being shot at, being injured, often
being forced into early retirement or
early leaving of the service with 10 or
20 or 30 percent disability, just enough
they can’t really do the job they came
in to do, but not enough to get, if you
will, a handsome retirement. They
then enter the workforce later in life,
and they enter with instead of a head
start, with an impairment.

This $2.2 billion was only about one-
tenth of what it would have taken to
provide matching TSP funds for our
men and women in uniform. Certainly,
it is even a fraction of what it would
take to give them a defined benefit
plan, even close to what we here in
Congress get. But certainly, as we pass
this piece of legislation today as a
downpayment for reform, we need to
begin looking at what it is going to
take to provide our men and women in
uniform equal justice with the rest of
the Federal workforce.

I reserve the balance of my time.

Mr. TOWNS. Mr. Speaker, I yield 2
minutes to Congressman CONNOLLY
from the great State of Virginia.

Mr. CONNOLLY of Virginia. I thank
the distinguished chairman.

Mr. Speaker, I rise today in support
of the Federal Retirement Reform Act
of 2009. This legislation eliminates in-
consistencies in the Federal retirement
system and provides greater retirement
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security for Federal employees. It
helps ensure we will not face a brain
drain that could cripple Federal agen-
cies. Within the next decade 47 percent
of supervisory staff in the Federal
workforce will be eligible for retire-
ment. We must take action to ensure
that Federal agencies continue to have
the institutional knowledge and exper-
tise that allows government to func-
tion smoothly and effectively.

The Federal Retirement Reform Act
of 2009 makes several legislative re-
forms. This legislation enables mem-
bers of the civil service and the Federal
Employees Retirement Service to rede-
posit their cashed-out annuities if they
decide to re-enter civil service. The
committee adopted my amendment to
H.R. 12566 by adding this language
which is contained in the bipartisan
FERS Redeposit Act.

I am pleased that we now have the
opportunity to enact this legislation
that will attract talented employees
back to the Federal Government. We
should be consistent with all of our
Federal workers. Employees in the
Civil Service Retirement System can
already redeposit their annuities. Al-
lowing FERS employees to do the same
is only fair. This bill also ensures that
FERS employees receive annuity cred-
it for unused sick leave, just as CSRS
employees do. Again, it is an issue of
equity to provide those employees with
the same benefits. This reform will im-
prove the efficiency of the Federal
Government by reducing absenteeism.

In addition, the bill will enable em-
ployees in the Civil Service Retirement
System to work part-time at the end of
their careers without losing retirement
benefits. This provision will help retain
talented workers and assist in training
future supervisors and executive-level
staff.

I applaud the distinguished chair-
man, Mr. TowNS, for shepherding this
important legislation through com-
mittee and look forward to its passage
to help ensure a vibrant Federal work-
force for years to come.

Mr. ISSA. Mr. Speaker, it is my dis-
tinct pleasure to yield 2 minutes to the
ranking member of the Subcommittee

on the Workforce, Mr. CHAFFETZ of
Utah.

Mr. CHAFFETZ. Mr. Speaker, the
gentleman from Virginia (Mr.

CONNOLLY) just indicated his support of
this bill. I have a brief question. I
would like to yield some time to him.
He was quoted in the Washington Post
as saying, ‘“We need to reverse the
Bush economic policies by balancing
the budget.” My question to him is
does he intend to support the Presi-
dent’s budget today which would dou-
ble the national debt?

I yield time to the gentleman from
Virginia.

Mr. CONNOLLY of Virginia. I would
say to my good friend in response,
when the budget comes to the floor
this afternoon, I would be glad to talk
about that subject. Right now we are
talking about Federal employees and
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trying to make sure that they have
what they need.

Mr. CHAFFETZ. Reclaiming my
time, Mr. Speaker, my question for the
gentleman from Virginia, I wonder if
the gentleman from the State of Vir-
ginia knows that this Democratic
budget raises taxes by $1.2 trillion or
that it makes each American’s share of
the national debt $70,000. Or that it
opens the door to a national energy tax
that will cost every family at least
$3,128 a year.

Mr. Speaker, I would like to yield
some time to the gentleman from Vir-
ginia to respond.

Mr. CONNOLLY of Virginia. Well, as
a member of the Budget Committee,
I'm very aware of the fact that actu-
ally tax cuts for middle class families
in this budget exceed $2 trillion. And
again, that will be made clear when we
have the opportunity to debate the
budget on the floor of the House. I
thought the gentleman wanted me to
answer his question.

Mr. TOWNS. Mr. Speaker, I yield 1
minute to Congresswoman CAROL
SHEA-PORTER from New Hampshire.

Ms. SHEA-PORTER. Mr. Speaker, I
rise today in support of the Federal Re-
tirement Reform Act which contains a
much-needed provision to increase the
special survivor indemnity allowance
for widows or widowers of deceased
servicemembers.

When our servicemembers purchase a
survivor benefit plan to protect their
families, they expect their families to
receive the full annuity they paid for.
Unfortunately, if the surviving spouse
is eligible for VA dependency and in-
demnity compensation because of a
spouse’s service-related death, the sur-
vivor benefit annuity is reduced dollar
for dollar. This is not fair.

The DIC is meant to compensate sur-
vivors for the servicemember’s death in
service. Why would we penalize those
servicemembers who have the foresight
to purchase insurance for their fami-
lies?

Our military, and their families,
make many sacrifices to serve and pro-
tect our Nation. We owe them the ben-
efits they earned for their service, and
we most certainly owe them the insur-
ance they purchased. They should not
have to worry about their families if
they die. This is no way to treat those
who are willing to put their lives on
the line for us, and this is no way to
treat their families.

This bill takes another step toward
eliminating this unfair widow’s tax
that in effect punishes the families of
those who sacrificed their lives for this
country.

Mr. ISSA. I continue to reserve the
balance of my time.
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Mr. TOWNS. I recognize the gen-
tleman from Virginia (Mr. MORAN) for 1
minute.

Mr. MORAN of Virginia. Mr. Speak-
er, I rise in support of this bill and,
particularly, for three bills that I was
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proud to sponsor that are included, the
FERS Redeposit bill, the Part-Time
Compensation, and the Parity For Re-
tirement Systems. I want to mention a
word about the parity for retirement
systems.

At a time when those who are in the
Federal Employee Retirement System
are seeing their Thrift Savings Plans
tank by 30, sometimes 40 percent, it’s
particularly important that they be
fully compensated for wunused sick
leave. The reality is that, in the earlier
retirement system, the so-called CSRS
system, Federal employees are fully
compensated for all unused sick leave
at the end of their careers. But under
the FERS system, if they don’t use
that sick leave, they lose it. And so the
Government loses $68 million in pro-
ductivity from those employees who
take their sick leave at the very end of
their careers. That’s not an intelligent
plan, and the fact is that this bill cor-
rects that disparity.

The entire bill should be passed, and
I hope we’ll have bipartisan support for
it. And I thank Mr. LYNCH for his lead-
ership on behalf of Federal employees.

Mr. TOWNS. I would like to recog-
nize the gentleman from Virginia,
GLENN NYE, for 1 minute.

Mr. NYE. Mr. Speaker, the men and
women who sign up to serve our coun-
try in uniform do so knowing they may
not return home, and with the expecta-
tion that, if the unthinkable should
happen, their loved ones will be cared
for.

However, because of the so-called
“widow’s tax,” survivor benefits paid
for by the VA are subtracted from ben-
efits paid by the Department of De-
fense, meaning that families receive
less than they should. For families of
servicemembers Kkilled in Iraq and Af-
ghanistan, this sudden loss of income
adds an unnecessary burden to the
tragedy of losing a loved one.

The widow’s tax also strikes the fam-
ilies of older veterans. Often the
spouses of seriously disabled veterans
give up their own careers in order to
act as caregivers. And when these vet-
erans pass away, the reduced benefit is
not enough for their widows to make
ends meet.

With this bill we will take a strong
step toward righting this wrong by in-
creasing the payments to survivors.
This is the least we can do for our serv-
icemembers, our veterans and their
families, and it’s the right thing to do
as a country.

I urge my colleagues to support this
bill.

Mr. TOWNS. At this time I yield 1%
minutes to the Congresswoman from
Washington, D.C., Ms. ELEANOR
HOLMES NORTON.

Ms. NORTON. I want to thank the
chairman and the ranking member for
bringing forth this very important set
of bills that benefit Federal employees.
One that perhaps has not been spoken
to I'll speak to now. It’s the Employ-
ees’ Hquity Act, which restores cred-
ible service or retirement years to Dis-
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trict of Columbia employees who were
involuntarily transferred to the Fed-
eral Government pursuant to the Revi-
talization Act and, in the process,
somehow, by an error of government,
not an error of their own, they have
lost retirement years. Not money, just
years. Some of them are working when
they could have retired 10 years ago.

This bill simply restores the years,
gives them credit for the years so that,
in their transfer from the District of
Columbia to the Federal Government,
they haven’t lost all of those years of
service. They have to start over again
as if just entering the Federal Govern-
ment. No one intended that.

And because you, Mr. Chairman, and
the ranking member have understood
this bill, which has been in the Con-
gress for some time, we come forward
now to correct this mistake. Some of
them will retire, some of them will
stay on, but all of them will have all of
their years in public service credited to
them. I thank you both.

Mr. TOWNS. Does the gentleman
have any further speakers?

Mr. ISSA. I'll do a very short close, if
you want to reserve your time to close.

Mr. TOWNS. I'd like to reserve the
time to close.

Mr. ISSA. Mr. Speaker, I yield myself
such time as I may consume.

Once again, in closing, this is a good
bill. As the previous speakers have
said, we were able to fix a number of
ills, including what was mentioned by
the gentlelady from the District of Co-
lumbia.

What I'm sad about is that we didn’t
begin to make a down payment on
some other important areas; certainly,
most among them, our uniform serv-
ices. We took the benefit of putting
military personnel on to a Roth IRA
without looking into whether we could
do something for them.

Mr. Speaker, there’s no question in
this body that our men and women in
uniform that are not able to retire in
20 years will leave the military only
with whatever they happen to put into
their Thrift Savings Plan. They’re ba-
sically finding themselves encouraged
to save on what is one of the smallest
salaries that anyone could imagine for
a particular private, corporal or ser-
geant. And yet, we will not even make
the 3 percent match we make for our-
selves here in Congress.

So I certainly would hope that, in the
foreseeable future, this Congress, on a
bipartisan basis, as we’re doing here
today, can see fit to make a bipartisan
down payment for our men and women
in uniform to allow their Thrift Sav-
ings Plan to have at least some match,
which today it doesn’t have, and leaves
them often with no retirement when
they leave the military.

With that, I want to thank the chair-
man for the markup on this bill, which
was done in a very cordial fashion, pre-
agreed and worked out so that it could
be done efficiently and we could get
the best possible bill to the floor.

I yield back.
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Mr. TOWNS. How much time re-
mains?

The SPEAKER pro tempore. The gen-
tleman has 1% minutes remaining.

Mr. TOWNS. Let me begin by first
thanking the gentleman from Cali-
fornia (Mr. IssA) for his input. Let me
thank the staff for all their input. I'd
like to thank Congressman SKELTON.
And of course I'd like to thank Con-
gressman LYNCH for all the work
they’ve done to make this bill better.

I'd like to reiterate my strong sup-
port for H.R. 1804. It will provide much-
needed enhancements to the Thrift
Savings Plan and to the Federal Gov-
ernment’s retirement system.

I urge all of my colleagues to join in
supporting the passage of this measure
and, of course, because I think it will
do so much for the servicemen and, of
course, the widows of servicemen. And
I think that we owe them that.

And this legislation is not perfect,
but it’s a giant step in the right direc-
tion. So I'm hoping that my colleagues
will support this legislation. And let’s
move it very quickly through the
House, and let’s get it to the Presi-
dent’s desk for him to be able to sign
it.

Thank you so much for the support
that we’ve gotten from everyone.

Mr. BROWN of South Carolina. Mr. Speak-
er, | rise today in support of Title Il of H.R.
1804, the Federal Retirement Reform Act.
Congressman TOWNS is to be commended for
taking up the cause that Congressman ORTIZ
and [, along with many others, have cham-
pioned with H.R. 775, The Military Surviving
Spouses Equity Act. While this bill doesn’t re-
peal the widows’ tax imposed by the offset of
Survivor Benefit Plans by Dependency and In-
demnity Compensation, it helps military sur-
vivors during a difficult time for all of us.

When Congress established the Military
Survivors’ Benefit Plan, or SBP, in 1972, they
did so in order to give members of the military
a sense of security about their spouses in the
event of their death. The plan is voluntary, can
be purchased by retirees or will be provided to
survivors of active duty servicemembers who
are killed in the line of duty. Through the SBP
that was bought, spouses and children can re-
ceive up to 55% of the servicemembers’ re-
tired pay. While SBP is an annuity, survivors
of military retirees and veterans may also re-
ceive Dependency and Indemnity Compensa-
tion (DIC) if their spouse died a service con-
nected death. Under current law, widows are
forfeiting, dollar-for-dollar, the SBP annuity
their spouse paid for by the amount of the DIC
benefit.

I's simply wrong, and unfair to our military
surviving spouses who were tasked with sup-
porting their spouses during the most difficult
of war times and peace times, to take away
that which was intentionally paid for because
of a benefit intended to serve another pur-
pose. We don’t do this with private life-insur-
ance, we don’t do it with the federal survivor
benefit, and we shouldn’t do it to the families
of those who paid the greatest cost for free-
dom.

This bill, while it doesn’t repeal the offset of
SBP annuities by the DIC benefit, will be a
needed help for widows, widowers and their
children. However, | hope that it will not be

CONGRESSIONAL RECORD —HOUSE

considered the last step towards equity. By in-
creasing payments by $35 beginning in 2010,
surviving spouses will receive a monthly pay-
ment of $95 and will continue to receive in-
creased payments until fiscal year 2016 with a
$245 increase resulting in a monthly payment
of $345. It's the least we can do; we need to
repeal the offset.

Finally, | want to thank the veterans service
organizations, particularly the Gold Star Wives
of America, and Representative SOLOMON
ORTIZ, for their hard work towards equity for
surviving spouses. While I've sponsored a bill
to repeal the SBP/DIC offset since my first
term in Congress, even such small steps as
the one we took today wouldn’t be possible
without their help.

Ms. BORDALLO. Mr. Speaker, | rise today
in support of the passage of H.R. 1804, the
Federal Retirement Reform Act of 2009 in the
House of Representatives. The passage of
this bill in the House marks an important step
towards reducing the “widow’s tax” that cur-
rently denies surviving family members the full
payment of their Survivor Benefit Plan (SBP).

If enacted, Title Il of H.R. 1804 would in-
crease the monthly payments under the Spe-
cial Survivor Indemnity Allowance to surviving
spouses or former spouses of deceased serv-
ice members who were denied the full amount
of their annuity under the SBP due to an offset
requirement by the Dependency and Indem-
nity Compensation (DIC) from the Department
of Veterans Affairs (VA). This benefit will help
thousands of military widows and more than a
million current servicemembers and federal ci-
vilian employees.

| commend Representative IKE SKELTON of
Missouri and Chairman of the House Armed
Services Committee as well as Representative
ED TowNns of New York and Chairman of the
House Committee on Oversight and Govern-
ment Reform for their working together to
strike a compromise on this important provi-
sion in H.R. 1804. | will continue to work with
my colleagues on the House Armed Services
Committee to find ways to reduce the burden
on widows of our nation’s servicemembers.
The compromise struck in this legislation is a
major step forward and we need to continue to
find ways to ensure that the servicemembers’
widows receiving the full and fair annuity to
which they are entitled under the SBP.

Mr. TOWNS. I yield back the balance
of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from New York (Mr.
TowNS) that the House suspend the
rules and pass the bill, H.R. 1804.

The question was taken; and (two-
thirds being in the affirmative) the
rules were suspended and the bill was
passed.

A motion to reconsider was laid on
the table.

———

END GOVERNMENT REIMBURSE-
MENT OF EXCESSIVE EXECUTIVE
DISBURSEMENTS (END THE
GREED) ACT

Mr. CONYERS. Mr. Speaker, I move
to suspend the rules and pass the bill
(H.R. 1575) to petition the courts to
avoid fraudulent transfers of excessive
compensation made by entities that
have received extraordinary Federal fi-
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nancial assistance on or after Sep-
tember 1, 2008, as amended.

The Clerk read the title of the bill.

The text of the bill is as follows:

H.R. 1575

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“End the
Government Reimbursement of Excessive
Executive Disbursements (End the GREED)
Act”.

SEC. 2. CIVIL ACTION TO AVOID FRAUDULENT
TRANSFER.

The Attorney General, after consultation
with the Secretary of the Treasury, may
commence a civil action in an appropriate
district court of the United States to avoid
any transfer of compensation by (or on be-
half of) a recipient entity to (or for the ben-
efit of) an officer, director or employee made
on or after September 1, 2008 (and to avoid
the obligation pursuant to which such trans-
fer occurred, to the extent of such transfer),
and to recover such compensation (wherever
located) for the benefit of such entity, to the
extent such entity received less than a rea-
sonably equivalent value in exchange for
such compensation and such entity—

(1) was insolvent on the date that such
compensation was transferred, not taking
into account any covered direct capital in-
vestment received by such entity on or after
September 1, 2008, or

(2) was engaged in business or a trans-
action, or was about to engage in business or
a transaction, for which property remaining
in the recipient entity was an unreasonably
small capital, not taking into account any
such covered direct capital investment.
Pursuant to the authority provided in this
section, the Attorney General may avoid any
such transfer in the manner described in this
section, or may avoid any such transfer to
the full extent that such transfer is avoid-
able under applicable law by or on behalf of
any creditor holding an unsecured claim
against such entity.

SEC. 3. SUBPOENA AUTHORITY.

The Attorney General may, after consulta-
tion with the Secretary of the Treasury,
issue a subpoena requiring the attendance
and testimony of witnesses and the produc-
tion of documentary evidence relevant to
possible avoidance of any transfer of com-
pensation under section 2, including evidence
regarding the circumstances surrounding
any compensation arrangement or transfer
of compensation involved, which subpoena,
in the case of contumacy or refusal to obey,
shall be enforceable by order of an appro-
priate district court of the United States.
SEC. 4. DEFINITIONS.

For purposes of this Act—

(1) the term ‘‘covered direct capital invest-
ment’”’ means a direct capital investment re-
ceived under the Troubled Assets Relief Pro-
gram or, with respect to the Federal Na-
tional Mortgage Association, the Federal
Home Loan Mortgage Corporation, or a Fed-
eral home loan bank, under the amendments
made by section 1117 of the Housing and Eco-
nomic Recovery Act of 2008,

(2) the term ‘‘officer, director,
ployee’’ includes—

(A) an officer, director, or employee of a
recipient entity, and

(B) an officer, director, or employee of a
subsidiary of a recipient entity,

(3) the term ‘‘compensation arrangement’’
means an arrangement that provides for the
payment of compensation (including per-
formance or incentive compensation, a bonus
of any kind, or any other financial return de-
signed to replace or enhance incentive,
stock, or other compensation), and

or em-
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(4) the term ‘‘recipient entity’” means a
person (including any subsidiary of such per-
son) that on or after September 1, 2008, is
holding (or has the direct benefit of) a cov-
ered direct capital investment that exceeds
$5,000,000,000 outstanding.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Michigan (Mr. CONYERS) and the gen-
tleman from Texas (Mr. SMITH) each
will control 20 minutes.

The Chair recognizes the gentleman
from Michigan.

GENERAL LEAVE

Mr. CONYERS. Mr. Speaker, I ask
unanimous consent for all Members to
have 5 legislative days to revise their
remarks and include extraneous mate-
rial on the bill under consideration.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Michigan?

There was no objection.

Mr. CONYERS. I yield myself as
much time as I may consume.

Members of the House, this is a mod-
est effort to safeguard taxpayer funds
and rein in the out-of-control com-
pensation and bonus abuses by compa-
nies that have used Federal Govern-
ment-supplied capital to stay out of
bankruptcy.

HEssentially, the two main provisions
in it are first, it supplements existing
fraud laws to allow the Attorney Gen-
eral to use the courts to challenge, on
a case-by-case basis, the most egre-
gious bonuses by entities receiving
more than $5 billion in direct capital
investments. This measure is directly
based on fraudulent transfer laws that
are in the United States Code, codified,
or a matter of common law in every
State that goes back to Elizabethan
times, if anyone would care to research
that.

Secondly, we authorize the Attorney
General to subpoena necessary infor-
mation relevant to the bonuses. But,
unlike other measures, this act applies
to bonuses made as far back as the fall
of 2008, so that it could apply to year-
end bonuses made by AIG and Merrill
Lynch. And so it also can be applied to
foreigners, since we found out that a
majority of AIG bonuses, as deter-
mined by Attorney General Cuomo,
were not received by Americans, and
that, for some reason, foreign individ-
uals appear less likely to return their
bonuses voluntarily.

So, this is a very important com-
plement to everything else that’s going
on. And later on I'll introduce records
for those constitutional Members of
the body that want to be assured that
this is a constitutional matter. We
have Laurence Tribe and three other
professors who have analysis of the
constitutionality of this measure to be
inserted into the RECORD at the appro-
priate time.

I'll reserve, now, the balance of my
time.

Mr. SMITH of Texas. Mr. Speaker, I
yield myself such time as I may con-
sume.

Mr. Speaker, H.R. 1575 should not be
on the floor today. In the rush to re-
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spond to the bonuses paid to AIG ex-
ecutives, some in the majority have,
once again, let expediency override
common sense. The Judiciary Com-
mittee has held no hearings, heard no
expert witnesses, and provided no rea-
soned evaluation of this bill during the
normal legislative process. Instead, the
bill went directly to full committee
markup within hours of its introduc-
tion. After markup, it was substan-
tially rewritten behind closed doors.
Now it has been rewritten in the dark,
once again, and has been sent pre-
maturely to the floor.

In the last few weeks, Congress has
learned the hard way about the unin-
tended consequences of rushing to leg-
islate without adequate expert testi-
mony or debate. The results this time
could be more costly than any of us
would want.

President Obama, Secretary
Geithner, leading financial institu-
tions, and even the Washington Post,
have already sounded the alarm. Con-
gress’ haste to rewrite contracts,
claiming that payments under the con-
tracts were ‘‘fraudulent conveyances,”’
as this bill attempts to do, could scare
banks and other institutions away
from the government’s financial rescue
programs.

[ 1300

Keenly aware of this, President
Obama has urged us to act intel-
ligently, not out of anger, but to pass
this bill would be to do the opposite of
what President Obama has said that he
wants.

Early last week, Secretary Geithner
finally announced a toxic assets relief
program, relying heavily on private
participation. The markets responded
by rallying strongly for the first time
in months. Why would we scare private
institutions away now just when we
need them the most?

Bonuses like AIG’s may seem unwise
and unfair, but to companies receiving
them and courts reviewing them, are
they really fraudulent?

Our efforts to void legal contracts
make the prospect of working with the
government look like a walk through a
minefield. Remember, it was the cur-
rent administration that urged con-
gressional Democrats to protect AIG’s
right to pay these bonuses through the
stimulus bill. Congressional Democrats
willingly complied. House Democrats
passed a bill without even reading it
and without any House Republican
even supporting it. Then President
Obama signed it.

How could bonuses that Congress and
the President specifically ratified sud-
denly be fraudulent? If they were not
fraudulent, how can this be anything
other than an unconstitutional taking
of contractual rights?

What is more, this bill is unneces-
sary. We have already passed tax legis-
lation to recoup the AIG bonuses. Be-
sides, a great majority of the key AIG
bonus recipients have returned their
bonuses.
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In the end, New York Attorney Gen-
eral Cuomo expects to force the return
of all bonuses that went to domestic
recipients. He apparently is not as con-
fident about his ability to recoup pay-
ments overseas. I am confident, how-
ever, that if Mr. Cuomo needs addi-
tional authority to recoup overseas
payments, the New York legislature is
competent to pass legislation through
regular order to give him just that au-
thority.

Meanwhile, we cannot say with any
confidence that this bill will permit us
to recoup anything beyond what Attor-
ney General Cuomo has already recov-
ered or may be able to recover. This
bill, accordingly, may be utterly use-
less.

The AIG bonuses may have been un-
wise, but what was fraudulent about
them when Congress and the President
specifically ratified them?

The retribution this bill threatens
rests on anger, not on sound policy. It
will undoubtedly undermine the Fed-
eral Government’s ability to recruit
bank rescue participants, so this bill
will hinder a successful economic re-
covery rather than contribute to it.

Finally, the House just passed H.R.
1586. We do not need to take follow-up
action, and we certainly do not need to
take it in haste or to overreact. We
should not compromise on our duty to
the American people by rushing out
this hasty, ill-considered and unneces-
sary bill. I fully expect there will be bi-
partisan opposition to this legislation.

Mr. Speaker, I reserve the balance of
my time.

Mr. CONYERS. I am pleased to recog-
nize the chairman of the subcommittee
from which this measure came, Mr.
COHEN of Tennessee, for as much time
as he may consume.

Mr. COHEN. Mr. Speaker, I want to
thank Chairman CONYERS for the time
and for being the lead sponsor on this
important legislation. I greatly respect
my colleague from Texas, the ranking
member, but I would have to disagree
with his perspectives on the bill.

First of all, it does not rewrite con-
tracts whatsoever. It just gives a court
the opportunity in a contested hearing,
with the United States on one side and
the recipient of what is alleged fraudu-
lent transfer or excessive compensa-
tion or bonus on the other side, to
argue whether that compensation was
a fraudulent transfer and was excessive
and was beyond what would be dictated
in the economic conditions and times
that the payment was made.

I think that is the American way to
have issues such as this determined be-
fore a neutral and detached magistrate
based on the facts and on the law of
this country. This would be applying a
fraudulent transfer law which 45 States
have and that has existed in common
law for many, many years.

The manager’s amendment, which
makes the bill, is different from the
original bill that did have some con-
troversy about the question of its con-
stitutionality. There were several es-
teemed judicial minds who felt that
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the original bill was constitutional, a
majority of people whose opinions were
sought and who replied, but it is al-
most unanimous agreement that this
bill is constitutional. None other than
Laurence Tribe of the Harvard Law
School and others have taken the posi-
tion that this is constitutional.

The public was justly outraged, as
were many Members of this Congress—
I suspect nearly every Member of this
Congress—at the size of the bonuses
paid to AIG. AIG, Merrill Lynch and
other companies were given money,
Mr. Speaker, because they were going
to be broke. They were broke. They
had recklessly ruined their stock-
holders’ investments and had put this
country on the verge of economic col-
lapse. Because of that, it was necessary
for the United States Congress to re-
spond, both under President Bush and
President Obama, and to put moneys
into these institutions to make them
whole, hopefully, with the idea that
they would be lending money to the
American consumer and to American
businesses to get the economy moving
again.

Unfortunately, what some of these
people did—Merrill Lynch was one, and
AIG was another—is they used these
moneys in ways that were not in-
tended, sometimes parceling them out
to their associate companies in Europe
as well as here, by giving out bonuses
called ‘‘retention bonuses’ or other
types of bonuses in excess of $1 million
and sometimes up to $6 million. The in-
dividuals who got these bonuses would
have gotten nothing if it were not for
the United States’ money coming in to
make those companies solvent, with
the purpose of making them solvent
and able to lend money to businesses to
get our economy moving—to stimulate
our economy. Instead of that, they
stimulated each other, and did some-
thing to the American public that has
not been done since, maybe, to Sabine
women. It was the wrong thing to do.

For this purpose, it was important
that Congress responded to protect the
taxpayer and to protect the Treasury.
We passed a bill last week concerning
taxes. This is a fairly narrowly drawn
bill, surgically drawn to only allow
courts to make these decisions on com-
panies that have over $5 billion worth
of assets—mnot community banks, not
small folks—but big folks who got big
bucks who then put big bucks out to
their employees who basically, in many
cases, were the people who recklessly
put those companies on the verge of
collapse, and the American economy
and the world economy on the verge of
collapse.

It shocks the public conscience, and
any of those bonuses should be void
against public policy, and because they
would be void against public policy,
this Congress appropriately acted with
legislation. I am proud to stand with
Chairman CONYERS and with other
members of the Judiciary Committee
who brought this legislation that has
been reviewed by scholars and that has

CONGRESSIONAL RECORD —HOUSE

been found to be constitutional and
that gives the Attorney General, in
consultation with the Secretary of the
Treasury, the opportunity to bring
fraudulent transfer charges into court
where a judge can make a decision on
whether or not the moneys should or
should not be expended.

So I urge all of my colleagues to vote
as to what is appropriate—to void this
act against public policy and against
the unjust enrichment of people who
have been reckless with our public dol-
lars and earlier with their private dol-
lars and with their stockholders’ dol-
lars and to put the whole situation
back in balance.

Mr. SMITH of Texas. I yield myself
such time as I may consume.

Mr. Speaker, I would like to address
in a little bit more detail some of the
defects in this bill.

Many of us believe that the AIG bo-
nuses were unwise, but what was fraud-
ulent about them? Urged on by the
White House and by the Department of
the Treasury, a provision to protect
AIG’s right to pay the AIG bonuses was
sneaked into the stimulus bill, which
was subsequently signed by President
Obama.

How can bonuses that Congress and
the President specifically ratified be
fraudulent? If they were not fraudu-
lent, how can this bill do anything but
threaten an unconstitutional taking of
contractual rights?

Bonus retribution rests on anger, not
on sound policy. It will undermine the
Federal Government’s ability to re-
cruit bank rescue participants. Presi-
dent Obama, Secretary Geithner and
others have all recognized the obvious,
that the more we rewrite the contracts
of companies participating in the res-
cue programs, the more the companies
will run the other way from our pro-
grams.

Secretary Geithner has finally an-
nounced the program that was sup-
posed to help the meltdown at the very
outset, the toxic assets relief plan. The
markets responded strongly and posi-
tively to that announcement just last
week. So how can we take this action
that will only scare participants and
that program away precisely when we
need them to succeed?

H.R. 1575 will put executive com-
pensation decisions into a multitude of
district judges’ different hands. The
bill cannot fairly or reliably restrain
these 1,000-plus judges as they assess in
districts across the country what they
think is ‘“‘reasonably equivalent value
for services.” The bill is, thus, a pre-
scription for arbitrary results.

What is more, in the cases in which
the judges find that reasonable com-
pensation was not exceeded, we will re-
cover not one dime of these bonuses. So
what is the point?

Mr. Speaker, this bill is the product
of hurried decision-making, the tram-
pling of regular order and insufficient
vetting. In fact, this bill was rewritten
twice behind closed doors before we ar-
rived here today, and it still is riddled
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with all of the flaws that I have dis-
cussed. Mr. Speaker, the answer is
therefore clear. We certainly should
not pass this bill today.

I reserve the balance of my time.

Mr. CONYERS. Mr. Speaker, I am
pleased to recognize the gentlewoman
from Houston, Texas, who has served
with great effectiveness on the Judici-
ary Committee, and I would yield her
as much time as she may consume (Ms.
JACKSON-LEE of Texas).

(Ms. JACKSON-LEE of Texas asked
and was given permission to revise and
extend her remarks.)

Ms. JACKSON-LEE of Texas. I thank
the distinguished gentleman from
Michigan and the chairman of the sub-
committee, Mr. COHEN, for their leader-
ship.

Mr. Speaker, I am very pleased to be
an original cosponsor of this legisla-
tion, and frankly, I think it is impor-
tant that we clear the air and provide
a treatise, an instructive recalling, of
the reason we are on the floor today.

First of all, this is a moderate ap-
proach, a temperate approach, a con-
stitutional approach of, really, paying
the taxpayers back, of giving the tax-
payers a day in the sun and of using
the Constitution and the respect of
three branches of government to be
able to protect the taxpayers. This
does not thwart the work of Secretary
Geithner or the administration. It is a
complement to them.

Mr. Speaker, the committee under-
took a careful constitutional assess-
ment of this bill. We were quite well
aware that we did not want to violate
the Constitution, and we secured the
assistance and the insight of four
prominent constitutional scholars to
affirm its constitutional soundness.

Mr. Speaker, I insert into the RECORD
at this point the letters of law profes-
sors Laurence Tribe of Harvard Law
School and Michael Gerhardt of the
University of North Carolina.

HARVARD UNIVERSITY,
Cambridge, MA, March 24, 2009.
Re constitutionality of H.R. 1575.
Hon. JOHN CONYERS, Jr.,
Chairman, Committee on the Judiciary, House
of Representatives, Washington, DC.

I have been asked to address the constitu-
tional validity of H.R. 1575, the ‘“End the
Government Reimbursement of Excessive
Executive Disbursements (End the GREED)
Act.” Having carefully reviewed the text of
the bill, I believe it stands on solid constitu-
tional ground. This judgment applies both to
the bill as reported by the Judiciary Com-
mittee on March 18, 2009, and to the revised
version your staff sent me on March 23,
which has been narrowed to a provision au-
thorizing the Attorney General to petition a
court to avoid a covered payment of com-
pensation in exchange for ‘‘less than a rea-
sonably equivalent value,” and a related sub-
poena provision. Because I understand that
this narrowed version of the bill is the one
now being considered for the House floor, it
is this bill that I will address primarily in
this memorandum.

Enacting this legislation is well within
Congress’s affirmative constitutional au-
thority under the Bankruptcy Clause, Arti-
cle I, Section 8, Clause 4, ‘‘[t]o establish . . .
uniform Laws on the subject of Bankruptcies
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throughout the United States.”” That this au-
thority extends not only to laws regarding
bankruptey itself, but also to laws regarding
companies facing insolvency generally—and
thus to the very entities defined in Section 2
of H.R. 1575—is established beyond question
by settled Supreme Court precedent. In Con-
tinental Illinois National Bank & Trust Co.
v. Chicago Rock Island & Pacific Railway
Co., 294 U.S. 648, 667-68 (1935), for example,
the Supreme Court stated that, ‘‘[w]hile at-
tempts have been made to formulate a dis-
tinction between bankruptcy and insolvency,
it has long been settled that, within the
meaning of the [Bankruptcy Clause], the
terms are convertible.” And, in Railway
Labor Executives’ Ass 'n v. Gibbons, 455 U.S.
457, 466 (1982), the Court explained that,
“[a]lthough we have noted that ‘t]he subject
of bankruptcies is incapable of final defini-
tion,” we have previously defined ‘bank-
ruptcy’ as the ‘subject of relations between
an insolvent or nonpaying or fraudulent
debtor and his creditors, extending to his
and their relief.” Congress’ power under the
Bankruptcy clause ‘contemplate[s] an ad-
justment of a failing debtor’s obligations.””’
(citation omitted.) H.R. 1575 thus fits com-
fortably within the category of laws that the
Bankruptcy Clause empowers Congress to
enact—particularly when that clause is cou-
pled with the Necessary and Proper Clause of
Article I, Section 8, Clause 18, and when it is
supplemented by the Commerce Clause of
Article I, Section 8, Clause 3.

Moreover, because H.R. 1575 is limited to
the subject of fraudulent transfers from com-
panies that have received at least $5 billion
in federal funds since the beginning of Sep-
tember 2008, it is also readily justified as a
reasonable condition on the expenditure of
funds provided by Congress in the exercise of

its power ‘“To lay and collect Taxes, . . . to
pay the Debts and provide for the . . . gen-
eral Welfare of the United States.” U. S.

Const., Article I, Section 8, Clause 1. The
power of Congress to invoke this taxing and
spending authority, again in conjunction
with the Necessary and Proper Clause, to im-
pose conditions on the receipt of federal
funds where, as in this instance, those condi-
tions relate directly and substantially to en-
suring that those funds are expended solely
for the purposes contemplated by Congress,
is thoroughly settled. See, e.g., South Da-
kota v. Dole, 483 U.S. 203, 206-07 (1987);
Fullilove v. Klutznick, 448 U.S. 448, 474 (1980);
Lau v. Nichols, 414 U.S. 563, 569 (1974).
Questions have been raised about whether
H.R. 1575 might constitute a forbidden Bill of
Attainder, but any such claim would be
wholly without merit. The bill is carefully
structured to apply to a broad class of indi-
viduals and inflicts no punishment whatso-
ever but merely subjects those individuals to
suits brought by the Attorney General to re-
cover excessive compensation. The govern-
ment cannot prevail in such suits without
proving ‘‘in an appropriate district court of
the United States’ that the individuals in
question gave ‘‘less than a reasonably equiv-
alent value in exchange’ for the ‘‘compensa-
tion” the government seeks to avoid as a
“fraudulent transfer.” H.R. 1575, Section 2.
Even if the ultimate recovery of such com-
pensation were deemed punitive rather than
regulatory, that recovery would take place
only pursuant to trial in an Article III court,
a far cry from the trial by legislature
against which the Bill of Attainder Clause is
directed. See Selective Service System v.
Minnesota Public Interest Research Group,
468 U.S. 841, 851-53 (1984); Nixon v. Adminis-
trator of General Services, 433 U.S. 425, 472—
73 (1977); United States v. Brown, 381 U.S. 437,
458-61 (1965); United States v. Lovett, 328 U.S.
303 (1946). As I explained in my constitu-
tional law treatise, ‘“The essence of the bill
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of attainder ban is that it proscribes legisla-
tive punishment of specified persons—not of
whichever persons might be judicially deter-
mined to fit within properly general pro-
scriptions duly enacted in advance. . . . Its
application necessarily depends on the pres-
ence of improper specification by the legisla-
ture of the individuals singled out for pun-
ishment. . . . [N]o attainder may be said to
have resulted from the mere fact that the set
of persons having the characteristic [des-
ignated by the legislature] might in theory
be enumerated in advance and that the set is
in principle knowable at the time the law is
passed.” Laurence H. Tribe, American Con-
stitutional Law 643 (2d ed. 1988). In this in-
stance, moreover, the ‘‘set of persons having
the characteristic’”” of receiving what H.R.
1575 deems a ‘‘fraudulent transfer’” is not
knowable in advance, in part because the
characteristic is by no means self-defining
and requires factual development in each in-
dividual case and in part because the statute
would operate not just retrospectively to
transfers made between September 1, 2008,
and the date of the bill’s enactment as law
but also prospectively from that date for-
ward.

The remaining constitutional questions
raised about H.R. 1575 are somewhat more
plausible superficially but in the end are all
without merit.

The first of those remaining questions is
whether setting aside completed transfers of
compensation from functionally insolvent
entities receiving more than the designated
amounts of federal funds to keep them afloat
would amount to a ‘‘taking” of financial re-
sources from the recipients of those transfers
to benefit the federally-supported entities
from which the transfers had come and could
thus trigger an obligation on the part of the
Federal Treasury to provide ‘‘just compensa-
tion”” to the transferees—which would, of
course, defeat the entire purpose of the bill
insofar as its ultimate aim is to avoid a
waste of federal tax revenues. The answer is
that the Takings Clause is simply inappli-
cable. Federally imposed obligations to
make monetary payments to third parties
are not properly characterized as ‘‘takings”
at all under the Takings Clause of the Fifth
Amendment. Indeed, such obligations have
never been subjected to the Takings Clause
by a Supreme Court majority. Although four
Justices, writing for a plurality in Eastern
Enterprises v. Apfel, 524 U.S. 498 (1998), in-
voked the Takings Clause to review a law
imposing such financial obligations, a major-
ity of the Court in that case—including both
Justice Kennedy, concurring in the result,
id. at 539-47, and Justice Breyer, dissenting
in an opinion joined by Justices Stevens,
Souter, and Ginsburg, id. at 554-57—squarely
held the Takings Clause altogether inappli-
cable to such mandated monetary transfers,
noting that ‘‘application of the Takings
Clause [to such financial obligations] bris-
tles with conceptual difficulties,” id. at 556
(Breyer, J., joined by Stevens, Souter, and
Ginsburg, JJ.), difficulties that in my view
would be completely insuperable. To be sure,
this conclusion of the five Justices in East-
ern Enterprises is not itself a holding of the
Supreme Court, see When The Dissent Cre-
ates The Law: Cross-cutting Majorities And
The Prediction Model of Precedent, 58 Emory
L.J. 207, 216, 240 (2008), but it affords a strong
basis for predicting what the Court would
hold in any case presenting the issue today,
especially in light of the fact that Justice
O’Connor, the author of the plurality opinion
viewing the Takings Clause as applicable,
has been replaced by Justice Alito, and that
Chief Justice Rehnquist, who joined the
O’Connor opinion, has been replaced by Chief
Justice Roberts. Moreover, the analysis of
the five Justices who deemed the Takings
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Clause inapplicable seems to me logically
unassailable.

Those five Justices explained why the
Takings Clause is ‘‘the wrong legal lens,” id.
at 554, through which to view such measures.
Either ‘‘the Government’s imposition of an
obligation between private parties, or [its]
destruction of an existing obligation, must
relate to a specific property interest [such as
an interest in a specific parcel of land or a
specific item of personal or intellectual prop-
erty] to implicate the Takings Clause.” Id.
at 544 (Kennedy, J., concurring in the judg-
ment and dissenting in part) (italics added).
The financial liability that would be imposed
on the transferee by the operation of H.R.
1575, and the monetary recovery to the trans-
feror that enforcement of this liability
against the transferee would entail, ‘‘no
doubt will reduce [the] net worth’ of the
transferees who are subject to the law’s
avoidance provisions, ‘‘but this can be said of
any law which has an adverse economic ef-
fect.” Id. at 543 (Kennedy, J.). A decision to
apply the Takings Clause to a measure that,
like HR 1575, requires only the restoration of
improperly transferred funds and not the
confiscation or transfer of any specific prop-
erty interest ‘“‘would expand an already dif-
ficult and uncertain rule [treating some reg-
ulatory measures as takings] to a vast [new]
category of cases not [previously] deemed
. . . to implicate the Takings Clause,” id. at
542, and ‘‘would throw one of the most dif-
ficult and litigated areas of the law into con-
fusion, subjecting [every level of govern-
ment] to the potential of new and unforeseen
claims in vast amounts.”” Id. There is no re-
alistic prospect that the Supreme Court
would plunge headlong into that thicket by
applying the Takings Clause to any measure
like H.R. 1575, nor is there any good reason
for any court or lawmaker to do so.

This is even more obviously correct when
the federally imposed obligation to make
monetary payments to third parties ripens
only with a judicial determination that
those subjected to the obligation were
wrongfully enriched in the first instance and
when the payment obligation has the char-
acter of avoiding that unjust enrichment so
as to restore the status quo ante. The im-
plicit theory underlying the seminal case of
Calder v. Bull, 3 U.S. 386 (1798), was that a
government-mandated transfer from one pri-
vate party to another was either a naked re-
distribution of wealth and thus beyond the
powers the people ceded to government
under the original social compact or an act
of corrective justice and thus a violation of
the separation of powers unless taken pursu-
ant to a judicial determination of prior
wrong. Tribe, American Constitutional Law,
supra, at 561, 571 & n.9; Thomas Cooley, A
Treatise on the Constitutional Limitations
Which Rest Upon the Legislative Power of
the States of the American Union 357 (8th ed.
1927). Precisely such a determination forms
the heart of the transfer authorized by H.R.
1575. To call it a compensable taking would
thus be incoherent.

Admittedly, the Coal Act provision at
issue in Eastern Enterprises was ultimately
found to be unconstitutional. But that result
followed only because the Coal Act, ‘‘in cre-
ating liability for events which occurred 35
years [before its enactment,] ha[d] a retro-
active effect of unprecedented scope,’” id. at
549 (Kennedy, J.), and was viewed by five
Justices as being in no meaningful sense ‘‘re-
medial” in purpose, id., leading Justice Ken-
nedy to the conclusion, as a matter of sub-
stantive due process, that the measure was
understandable only as ‘“’a means of retribu-
tion against unpopular groups or individ-
uals.”” Id. at 548 (quoting Landgraf v. USI
Film Products, 511 U.S. 244, 266 (1994)). But
“[s]tatutes may be invalidated on due proc-
ess grounds only under the most egregious of
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circumstances,” id. at 550, circumstances
that four Justices deemed absent even with
respect to the extreme measure at issue in
Eastern Enterprises and that are absent by
any conceivable measure with respect to
H.R. 1575. This conclusion is strongly rein-
forced by a long string of Supreme Court rul-
ings concluding that nothing beyond a stand-
ard of reasonableness, usually amounting to
a bare showing of rationality, constrains ret-
roactive federal legislation in the economic
sphere. United States. v. Carlton, 512 U.S. 26,
30-31 (1994); Pension Benefit Guaranty Cor-
poration v. R.A. Gray & Co., 467 U.S. 717, 729—
30, 733 (1984); Usery v. Turner Elkhorn Min-
ing Co., 428 U.S. 1, 16-18 (1976).

The second remaining question is whether
changing the lens from that of the Takings
Clause (or the Due Process Clause) to that of
the Ex Post Facto Clause would provide a
sounder basis for attack by those seeking to
challenge H.R. 1575. Again, the clear answer
is no. Ever since Calder v. Bull, 3 U.S. 386
(1798), the Ex Post Facto Clause ‘‘has [been]
considered . . . to apply only in the criminal
context,” Eastern Enterprises, supra, at 524,
538 (Thomas, J., concurring). Measures that
are not the functional equivalent of criminal
punishment are not subject to the clause. Al-
though Justice Thomas has indicated that
“[iln an appropriate case [he] would be will-
ing to reconsider Calder and its progeny to
determine whether a retroactive civil law
that passes muster under Takings
Clause jurisprudence is nonetheless uncon-
stitutional under the Ex Post Facto Clause,”’
id., there is no prospect that others would
join him in taking so radical a step. And,
more than that, it is hard to imagine that
even Justice Thomas would regard H.R. 1575
as presenting ‘‘an appropriate case’ for re-
consideration of a principle with so vener-
able a pedigree.

There is also venerable precedent sup-
porting the general principle that neither
the Ex Post Facto Clause nor the Due Proc-
ess Clause stands in the way of congressional
measures authorizing the federal govern-
ment to rescind even privileges as basic as
U.S. citizenship when the means by which
such privileges were obtained indicate that
they never rightfully belonged to those from
whom the government is authorized to re-
cover them. See Johannessen v. United
States, 225 U.S. 227, 24043 (1912). In uphold-
ing a congressional measure reversing a deci-
sion that would have permitted an instru-
mentality of the Cuban government to re-
cover the proceeds from a sale of sugar
wrongfully expropriated by the Cuban gov-
ernment, a district court quoted the
Johannessen Court’s observation of the un-
derlying principle that ‘‘[t]here is no such
thing as a vested right to do wrong.” Banco
Nacional de Cuba v. Farr, 243 F. Supp. 957,
979 (S.D.N.Y. 1965), aff’d, 383 F.2d 166 (2d Cir.
1967), cert. denied, 390 U.S. 956 (1968) (quoting
Johannessen, 225 U.S. at 241-42). That prin-
ciple, too, supports the constitutionality of
H.R. 1575.

LAURENCE H. TRIBE,
Carl M. Loeb University Professor.*
*University affiliation listed for identifica-
tion purposes only.
MARCH 24, 2009.
Hon. JOHN CONYERS, Jr.,
Chair, House Judiciary Committee, House of
Representatives, Washington, DC.
Hon. LAMAR S. SMITH,
Ranking Member, House Judiciary Committee,
House of Representatives, Washington, DC.
DEAR REPRESENTATIVE CONYERS AND REP-
RESENTATIVE SMITH: I appreciate the oppor-
tunity to share with you my analysis of the
constitutionality of the proposed Manager’s
Amendment to The End the GREED Act. Al-
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though I am currently abroad teaching a
mini-course on American constitutional law
to French law students, I have had the op-
portunity to closely read the pending bill. As
I explain below, I believe that The End the
GREED Act, specifically as revised in the
proposed Manager’s Amendment, is unques-
tionably constitutional. Each of the powers
deployed to enact this bill is plenary, and
these powers—individually and collectively—
provide an unusually strong, unassailable
constitutional foundation for the proposed
Manager’s Amendment to The End GREED
Act.

First, The End the GREED Act is based on
Congress’ Article I power ‘‘to enact uniform
laws on the subject of Bankruptcies.”” The
bankruptcy power is a unique, plenary power
of the Congress. Indeed, the Supreme Court
has held that this power may be used to im-
pair contracts; and in Wright v. Union Cen-
tral Life Insurance Company, 304 U.S. 502,
513-54 (1938), the Supreme Court declared
that an ‘‘adjudication in bankruptcy is not
essential to the jurisdiction [that Congress
has in the field in bankruptcies.] The subject
of bankruptcies is nothing less than the ‘sub-
ject of relations between an insolvent or
nonpaying or fraudulent debtor, and his
creditors, extending to his and their relief”
(citation omitted). The Court ruled, in other
words, that the Congress is not confined to
addressing insolvency (or its prospects or
consequences) in the context of bankruptcy
proceedings. This law, particularly the sec-
tion authorizing a federal civil cause of ac-
tion for fraudulent transfers, is plainly con-
sistent with that longstanding under-
standing of the scope of the bankruptcy
clause.

Second, The End the GREED Act is based
in part on Congress’ plenary power under Ar-
ticle I to regulate interstate commerce. For
instance, section (c) easily satisfies all of the
requirements that the Court has recognized
with respect to federal regulations of private
economic conduct. In United States v. Lopez,
514 U.S. 549 (1995), the Supreme Court recog-
nized that pursuant to its power to regulate
interstate commerce the Congress had the
authority to regulate three categories of pri-
vate conduct or affairs—the channels of
interstate commerce, the instrumentalities
of interstate commerce, and activities that
substantially affected interstate commerce.
Ten years later, in Gonzales v. Raich, 545
U.S. 1 (2005), the Court explained that it
would only employ the rational basis test to
assess the constitutionality of a regulation
of economic conduct that was either part of
a comprehensive regulatory scheme or could
if aggregated substantially affect interstate
commerce. There is no question that The
End the GREED bill, including section (c), is
a regulation of economic transactions,
which, if aggregated, could substantially af-
fect interstate commerce. As such, this bill
would be subject to the most deferential ju-
dicial review possible and easily pass con-
stitutional muster.

Besides Congress’ plenary bankruptcy and
commerce powers, The End the Greed Act is
supported by the Congress’ spending power.
The conditions imposed by the bill satisfy
the requirements for spending measures that
the Supreme Court has set forth over the
years: They are germane to the purposes of
the expenditures; the conditions imposed by
the bill are clear and unambiguous; recipient
entities have no fundamental right to con-
tract and thus are not giving up a funda-
mental right in exchange for compliance
with the conditions attaching to the funds
that they are receiving; and the recipient of
the funds are not being forced or coerced to
take money from the federal government.
Moreover, the courts have been extraor-
dinarily deferential to the Congress in their
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assessment of the constitutionality of the re-
quirements imposed by the Congress’ spend-
ing measures: In fact, the Supreme Court has
not struck down a spending clause enact-
ment since 1936. I am confident that this
spending measure will fare no differently
than any of the other spending measures
subjected to judicial review since 1936.

I am also confident that The End the
GREED bill is not vulnerable to a Takings
Clause challenge. First, as I have indicated,
the Supreme Court has recognized that the
bankruptcy power may be used to impair pri-
vate contracts. Second, the Supreme Court
has usually upheld federal regulations of pri-
vate contracts that have been challenged
under the Taking Clause. See David H. Car-
penter, CRS Report for Congress, Constitu-
tional Issues Relating to Proposals to Im-
pose Interest Rate Freezing/Reduction on
Existing Mortgages, February 15, 2008, at 4.
There is no good reason to think any court
would treat The End the GREED Act any dif-
ferently. Indeed, The End the GREED Act
does not run afoul of the Supreme Court’s
balancing test set forth in Penn Central v.
City of New York, 438 U.S. 104 (1978), for de-
termining when regulations effect a taking
for purposes of the Takings Clause. In this
case, the conduct that is the subject of the
regulation is not only arising in an area that
is traditionally ‘‘heavily regulated’ but also
the federal government is obviously not op-
erating in bad faith or its regulation is not
designed to benefit only a very few people as
opposed to the general public.

I hope this analysis will be of some help to
you and the Committee. It is a great privi-
lege to share it with you. If you have any
questions or if I can be of further service to
you or the Committee, I hope you will not
hesitate to let me know.

Very truly yours,
MICHAEL J. GERHARDT,
Samuel Ashe Distinguished Professor of
Constitutional Law & Director of the UNC
Center on Law and Government, UNC at
Chapel Hill Law School.

Ms. JACKSON-LEE of Texas. The
reason we wanted to be extraordinarily
thoughtful is that we knew these ques-
tions would be asked, but let me tell
you the simplicity of what this legisla-
tion speaks to: At the same time, let
me go on record, Congresswoman JACK-
SON-LEE from Houston, Texas:

I am in support of the Nation’s finan-
cial markets, investment houses. They
have been at our back for a number of
years. They have invested your mon-
eys, your 401(k)s. Capitalism has, in
fact, worked, but abuse does not work,
so we speak today about abuse, not
about crumbling the financial houses,
the investment houses. We want them
to be strengthened. Young people every
day are graduating from college and
are saying, “I want to be an invest-
ment banker.” They want to help grow
the economy. We are not unsupportive
of that.

In fact, in my own congressional dis-
trict, it used to be American General. I
have AIG employees. I applaud them.
They come up to me on the street. I
want them to know I appreciate their
work in the insurance business—in pro-
tecting and in insuring everything
from whistles, to haystacks, to Holly-
wood actors, to the transportation
modes that you travel on—but we have
got to be able to protect your tax dol-
lars.
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Let me tell you why this bill works.
Attorney General Cuomo made it work.
He issued subpoenas. What do we get?
Some $50 billion back—and more grow-
ing—from AIG. It shows that the long
hand of the law can be effective. The
$160 billion given to executives is more
than most Americans will see ever in
their lifetimes. This is a simple re-
sponse to it. What it does is it allows
the Attorney General to recover prior
excessive payments to employees made
by the company. It allows the govern-
ment, as a creditor, to show that the
excessive payments that were made
have no bearing on the work. It is per-
missive. It allows. It does not suggest
that, in fact, there is a coup d’etat,
that the Attorney General can do it
without any oversight.
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They must go into court. That makes
a difference. The judge must ulti-
mately say, You know what? I agree
with the petitioner/the attorney gen-
eral/the government as creditor or I
disagree.

Second, it allows the Attorney Gen-
eral to limit payments to company ex-
ecutives to 10 times the average non-
payment wages just as it would have
been if the case was forced into bank-
ruptcy. This is a fair assessment if a
company has taken Federal dollars,
and $700 billion given to these compa-
nies in October of 2008. Most of them
bought up your baby banks, not put
that money out to help Americans.

So Mr. Speaker, I think what is key
here is that this is reasonable. We have
constitutional scholars who have indi-
cated that you are within the constitu-
tional framework. Why would the Judi-
ciary Committee want to eliminate
those barriers.

And then secondly and thirdly, we
thank the employees that are doing
their job every day trying to make this
economy work. But what we say to the
taxpayers is, if there is ever a com-
mittee that has to play the enforce-
ment role to enhance the Constitution,
to gather in those who have gone out-
side the boundaries of reason, who are
abusive in issuing moneys to people
who are part of the problem, it is the
Judiciary Committee, and the Attor-
ney General that complements the
work of the Secretary of the Treasury,
and our very able leader in the White
House, who is constructively trying to
put this capitalistic system back on its
feet. Then it has to be those of us with
the responsibility of enforcement to
ensure that we provide the coverage for
taxpayers who cannot speak for them-
selves.

I rise enthusiastically to support
H.R. 1575 for the very reason that we
will be derelict if this committee, the
holders of the Constitution, did not
come to the floor and provide this
thoughtful legislation that provides
you with the protection of evidence
that you have already seen in the mon-
eys that have been returned under the
New York State Attorney General.
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Imagine the wielding of that action on
behalf of all of the people of the United
States.

Support H.R. 1575.

Mr. Speaker, | rise in strong support of H.R.
1575, the “End Government Reimbursement
of Excessive Disbursements (End Greed)
Act.” | want to thank my colleague Congress-
man JOHN CONYERS, Jr. of Michigan for intro-
ducing this important legislation, and | urge my
colleagues to support this bill.

BACKGROUND

Mr. Speaker, since August 2008, the federal
government has invested hundreds of billions
of dollars in private financial institutions. The
credit crisis deepened in September when the
federal government put Fannie Mae and
Freddie Mac into conservatorship after it be-
came clear that the financial situations of two
of the nation’s largest mortgage purchasers
were rapidly deteriorating.

On September 14, 2008, the impact of the
crisis widened as global financial services
company Merrill Lynch agreed to sell itself to
Bank of America, investment bank Lehman
Brothers filed for bankruptcy and international
insurer and financial services company Amer-
ican Insurance Group (“AlG”) asked the fed-
eral government for a $40 billion bridge loan.

On September 23, 2008, then-Treasury
Secretary Paulson and Federal Reserve
Chairman Ben Bernanke appeared before
Congress asking for a $700 million rescue
plan to buy and resell mortgage backed secu-
rities citing fears of a recession if the govern-
ment did not act.

On October 3, 2008, Congress authorized
$700 billion for the Treasury to buy troubled
assets to prevent disruption in the economy.
One week after the $700 billion was author-
ized, the Bush Administration decided that it
would use a portion of the $700 billion to re-
capitalize some of the nation’s leading banks
by buying their shares. The idea was to help
healthy banks continue to provide loans to
businesses and consumers. This did not hap-
pen. Instead, banks began to acquire smaller
banks that were not given access to the $700
billion.

Funds were used to pay employee bonuses.
The payment of employee bonuses and the
use of TARP funds to do so, was expressly
prohibited by the TARP bill. Despite this prohi-
bition, the nation’s largest banking and finan-
cial institutions continued to pay employee bo-
nuses using the TARP funds. This bill puts the
teeth in the original TARP bill and provides a
mechanism for these financial institutions to
return the funds they wrongly used.

Our constituents are worried about the
Golden Parachutes that they see given to big
business while they struggle to pay mort-
gages, keep the electricity on, and send their
children to college. The saving of corporate
executives while unemployment rates continue
to go up, has driven many Americans to won-
der what has happened to corporate responsi-
bility and accountability.

Mr. Speaker, H.R. 1575, the “End Govern-
ment Reimbursement of Excessive Executive
Disbursements (End GREED) Act,” applies to
companies that have received more than $10
billion in federal financial assistance since
September 1, 2008. The bill ends the unjust
enrichment of the corporate executives who
wrongly benefitted from their companies’ re-
ceipt and misuse of TARP funds. As dis-
cussed further below, the bill has two key
components.
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First, it creates a federal fraudulent transfer
statute that will allow the Attorney General to
recover prior excessive payments to employ-
ees made by the company. This allows the
government, as a creditor, to show that exces-
sive payments were made bearing no relation-
ship to fair value and to recover those pay-
ments for the company.

Second, on an ongoing forward basis, it al-
lows the Attorney General to limit payments to
company executives to ten times the average
non-management wages, just as would have
been the case if the company had been forced
into bankruptcy. In addition, the bill authorizes
the Attorney General to issue a subpoena to
obtain pertinent information from these compa-
nies about employee bonus and compensation
payments.

| urge my colleagues to support this bill. It
is the right thing to do and prevents unjust en-
richment by the bank and financial institution
executives. The TARP funds were originally
intended to be used by the banks to continue
to provide services to the public. The TARP
funds were not supposed to be used for the
executives and bankers to get engorged and
rich.

Mr. SMITH of Texas. Mr. Speaker, I
will be the remaining speaker on this
side.

I will reserve the balance on my side.

Mr. CONYERS. Mr. Speaker, I have
no further speakers.

I reserve the balance of my time.

Mr. SMITH of Texas. Mr. Speaker, 1
yield myself the balance of my time.

Mr. Speaker, I would like to close by
reiterating that this bill is misguided
and should be opposed for many rea-
sons.

The AIG bonuses were unwise, but
what was fraudulent about them? How
can bonuses Congress and the Presi-
dent specifically ratify through the
stimulus bill be fraudulent? Bonus ret-
ribution rests on anger, not sound pol-
icy. It will undermine the Federal Gov-
ernment’s ability to recruit bank res-
cue participants.

President Obama has urged us not to
act out of anger, and Secretary
Geithner has finally just announced a
toxic assets relief program relying
heavily on private participation. The
markets responded to Secretary
Geithner by rallying strongly. Why
would we scare the private institutions
away now?

State fraudulent conveyance law is
already working. New York Attorney
General Andrew Cuomo has used New
York State law tools to force at least
15 of the top AIG bonus recipients to
return their bonuses. He has recouped
at least $50 million. He expects to re-
coup all bonuses paid to U.S. recipi-
ents, and he and other State authori-
ties may recoup bonuses that went
overseas.

H.R. 1575 puts executive compensa-
tion decisions into a multitude of dis-
trict judges’ different hands. H.R. 1575
cannot constrain executive compensa-
tion. It just leaves it to over 1,000 dis-
trict judges to arbitrarily determine
whether compensation exceeds a rea-
sonably equivalent value for services.

The House just passed H.R. 1586. We
don’t need to take a follow-up action.
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Just 2 weeks ago, the House passed
H.R. 1586 to go after the AIG bonuses
under the Tax Code. H.R. 1575 is redun-
dant and poses some of the same risk.
So why does that make sense?

H.R. 1575 is not only unwise, it is un-
necessary. It is not only unnecessary,
it is the product of a ransacking of reg-
ular order. And not only that, it will
hamper our economic recovery.

Mr. Speaker, I just want to say to my
colleagues that Republican leader JOHN
BOEHNER, Whip ERIC CANTOR, and Con-
ference Chairman MIKE PENCE are all
going to vote ‘‘no’” on this legislation.

I strongly urge a bipartisan ‘‘no”
vote on H.R. 1575.

I yield back the balance of my time.

Mr. CONYERS. Mr. Speaker, I close
regretfully lamenting the comments of
my good friend, LAMAR SMITH, the
ranking member on this committee,
because he may not have sensed the
outrage of the American people in
terms of the fact that these outrageous
bonuses were being arrogantly issued
out with government funds that were
by the billions, that were going to cor-
porations to supposedly save them
from bankruptcy. And so for him to ig-
nore the fact that at least 47 States al-
ready have these laws, to think that
there would be a constitutional prob-
lem with the government in this very
limited case directing the courts to, on
a case-by-case basis, review their ap-
propriateness is rather astounding.

So I would like to personally make
myself available, particularly to new
Members of this great body of the 111th
Congress, to please consult with me be-
fore you do anything that will prevent
us from having a long friendship and
get to know each other a lot better in
the Congress.

Mr. CONYERS. Mr. Speaker, | submit the
other two law professor letters for the RECORD.

MARCH 24, 2009.
Hon. JOHN CONYERS, JT.,
Hon. LAMAR SMITH,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR CONGRESSMAN CONYERS AND CON-
GRESSMAN SMITH: I am writing to express my
opinion that the fraudulent transfer provi-
sions of H.R. 1575 pass constitutional muster.
I am writing in my capacity as an expert on
fraudulent transfer law, not on behalf of any
group or individual.

I am the Harry A. Bigelow Distinguished
Service Professor at the University of Chi-
cago. I joined Chicago’s faculty in 1980, was
Director of its law and economics program
from 1992 to 1994, and served as its Dean from
1994 to 1999. I have been a visiting professor
at Stanford, Harvard, and Yale. Currently a
Director of the American College of Bank-
ruptcy, I was Vice Chair of the National
Bankruptcy Conference from 1997 until 2004.
My publications include a number of articles
on fraudulent transfer law.

I begin by emphasizing that the fraudulent
transfer provision of H.R. 1575 has modest
scope. It creates a new federal procedure, but
the substantive right in question has existed
under state law for a long time. In every ju-
risdiction, creditors (including the United
States) have the ability to avoid transfers
made by an insolvent or financially troubled
debtor for less than reasonably equivalent
value. Indeed, more than half the states have
enacted the Uniform Fraudulent Transfer
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Act (“UFTA”), which uses nearly identical
statutory language.

Apart from the UFTA being a state-based
procedure and generally broader in scope,
the only substantive difference between the
UFTA and H.R. 1575 is on the narrow ques-
tion of the time at which insolvency or un-
reasonably small capital is judged. Under
H.R. 1575, it is at the time of the payment,
while under the UFTA. It is the time that
the contract is entered into. Such a dif-
ference, however, should not be of great mo-
ment. Congress has enacted fraudulent
transfer rules before (typically in bank-
ruptcy legislation) and has departed more
substantially from the nonbankruptcy rule.
For example, the Bankruptcy Abuse Preven-
tion and Consumer Protection Act of 2005 en-
acted a fraudulent transfer provision that al-
lows recovery against insider employees who
receive more than reasonably equivalent
value and it contains no insolvency require-
ment or unreasonably small capital require-
ment at all.

Because H.R. 1575 largely replicates rights
that the United States already possesses
under state law, there seems little doubt
that Congress has the power to enact it.
While the statute does reach, among other
things, transfers that have already taken
place, this has been the case with previous
fraudulent conveyance statutes enacted by
Congress, most recently in 2005. I am not
aware that anyone has ever suggested that
these were constitutionally suspect.

H.R. 1575 is not an ex post facto law, as it
involves only civil liability. See Calder v.
Bull, 3 U.S. 386 (1798). Nor is it a bill of at-
tainder as it applies generally to entities
that have received a particular type of fed-
eral funding. The only remotely colorable
constitutional argument against H.R. 1575 is
that it violates the due process rights of the
transferees because of the statute’s retro-
active effect. This should not, however, cre-
ate a constitutional problem, as long as
Congress’s intent to apply it retroactively is
expressed clearly.

In Usery v. Turner Elkhorn Mining Co., 428
U.S. 1 (1976), the Supreme Court noted that it
“is by now well established that legislative
Acts adjusting the burdens and benefits of
economic life come to the Court with a pre-
sumption of constitutionality, and that the
burden is on one complaining of a due proc-
ess violation to establish that the legislature
has acted in an arbitrary and irrational
way.”’

On the rare occasions in which it has
struck down legislation that has had a retro-
active effect, the Court has emphasized that,
to constitute a due process violation, it must
cross a significant threshold, such as, in one
case, prospective liability on account of con-
duct that a company had ceased many dec-
ades before. While ‘‘legislation might be un-
constitutional if it imposes severe retro-
active liability on a limited class of parties
that could not have anticipated the liability,
and the extent of that liability is substan-
tially disproportionate to the parties’ experi-
ence,” as a general matter ‘‘Congress has
considerable leeway to fashion economic leg-
islation, including the power to affect con-
tractual commitments between private par-
ties.” Eastern Enterprises v. Apfel, 524 U.S.
498, 529-30 (1998).

Legislation, such as H.R. 1575, that largely
tracks existing state law cannot take private
parties by surprise. In this case, the basic
principle—that financially troubled debtors
cannot give their assets away—has been part
of Anglo-American law for centuries. See
Twyne’s Case, 3 Coke 80b, 76 Eng. Rep. 809
(1601).
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If you or your staff have any questions or
would like further information, I would be
happy to be of assistance.

Sincerely,
DOUGLAS G. BAIRD.

UNIVERSITY OF CALIFORNIA,
Los Angeles, CA, March 24, 2009.
Re H.R. 1575, 111th Congress, 1st Session.

Hon. JOHN CONYERS, Jr.,

Chairman, House Committee on the Judiciary,
Washington, DC.

Hon. LAMAR SMITH,

Ranking Member, House Committee on the Judi-
ciary, Washington, DC.

DEAR CHAIRMAN CONYERS AND RANKING
MEMBER SMITH: Chairman Conyers has asked
me to analyze whether the fraudulent trans-
fer provisions in the Manager’s amendment
to H.R. 1575 violate the United States Con-
stitution. For the reasons set forth below, it
is my view as a professor of law that the
fraudulent transfer provisions of the Man-
ager’s amendment to H.R. 1575 are constitu-
tional on their face and as applied to avoid
payments of excessive compensation made
under contracts entered into before the date
of enactment.

The Manager’s amendment to H.R. 1575,
prepared for floor consideration in the House
of Representatives, seeks to authorize the
Attorney General to file a civil action to
avoid, as fraudulent transfers, certain pay-
ments of excessive compensation made by
entities who received more than $5 billion in
federal government funds on or after Sep-
tember 1, 2008. It does so by vesting the At-
torney General with two kinds of fraudulent
transfer avoiding powers.

First, section 2(1)-(2) gives the Attorney
General the power to avoid constructive
fraudulent transfers made for less than a
reasonably equivalent value if the company
making the payments either was insolvent
or possessed an unreasonably small capital
on the date of the payments. Both insol-
vency and unreasonably small capital are de-
termined without consideration of the fed-
eral government funds or lines of credit. Sec-
ond, the legislation authorizes the Attorney
General to stand in the shoes of an actual
unsecured creditor of the payor who could
avoid the payments under other applicable
law to avoid excessive compensation pay-
ments to the same extent.

Having extensive familiarity with the
interface of bankruptcy, insolvency, and con-
stitutional law, it is my view as a scholar
that the fraudulent transfer provisions of the
Manager’s amendment to H.R. 1575 are con-
stitutional on their face and as applied to
avoid payments of excessive compensation
made under contracts entered into before the
date of enactment. The Commerce Clause,
Bankruptcy Clause, and Necessary and Prop-
er Clause provide ample congressional power
to enact this legislation. See U.S. Const.,
art. I, §8, cls. 3, 4 & 18.

Even though the United States did not put
recipients of federal government funds into
bankruptcy, conservatorship, or receivership
as a condition of receiving those funds, H.R.
1575 could be supported under the Bank-
ruptcy Clause. In Railway Labor Executives’
Ass’n v. Gibbons, 455 U.S. 457, 466 (1982), the
Court stated, ‘‘although we have noted that
‘[t]he subject of bankruptcies is incapable of
final definition,” we have previously defined
‘bankruptcy’ as the ‘subject of relations be-
tween an insolvent or nonpaying or fraudu-
lent debtor and his creditors, extending to
his and their relief.” * * * Congress’ power
under the Bankruptcy Clause
‘contemplate[s] an adjustment of a failing
debtor’s obligations.”” (citations omitted)
As the Court noted in Continental Illinois
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National Bank & Trust Co. of Chicago v. Chi-
cago, Rock Island & Pacific Railway Co., 294
U.S. 648, 667-68 (1935), the Bankruptcy Clause
applies to regulate insolvent companies as
well as those that are bankrupt: “While at-
tempts have been made to formulate a dis-
tinction between bankruptcy and insolvency,
it has long been settled that, within the
meaning of the [Bankruptcy Clause], the
terms are convertible.”

Moreover, under the Commerce Clause,
H.R. 1575 is valid regulatory legislation ap-
plicable to companies that do business in
interstate commerce.

Furthermore, the legislation properly in-
vokes fraudulent transfer law remedies that
have been part of Anglo-American bank-
ruptcy and insolvency laws since enactment
of the Statute of 13 Elizabeth in England in
1571. These laws, in their modern form, are
part of the statutory or common law of
every state as well as the federal bankruptcy
code. They permit the avoidance of actual
intent or constructive fraudulent transfers.
In pertinent part, constructive fraudulent
transfer laws operate to permit the avoid-
ance of transfers made for less than a fair
consideration or reasonably equivalent value
while the transferor is insolvent (in either
the balance sheet or equity sense) or left
with an unreasonably small capital.

Many of the companies that received fed-
eral government funds were undoubtedly in-
solvent in the balance sheet or equity sense
or left with an unreasonably small capital
before the receipt of the funds. Had the
United States not intervened to advance the
federal government funds, the excessive com-
pensation payments would have been avoid-
able in a bankruptcy or receivership, or, al-
ternatively, under applicable fraudulent
transfer laws to the extent they were not
given in exchange for reasonably equivalent
value or fair consideration. Indeed the con-
tracts under which these payments were
made themselves might have been avoidable
as fraudulently incurred obligations under
these laws, at least to the extent they au-
thorize payments in excess of the fair value
of services rendered.

When a business is insolvent, unable to pay
its debts as they mature, or left with an un-
reasonably small capital, the assets of that
business can be considered to be equitably
owned by its creditors. The fraudulent trans-
fer laws prevent a business from giving away
assets that it does not equitably own. There-
fore there is a strong historical legal under-
pinning for application of fraudulent transfer
principles in the Manager’s amendment to
H.R. 1575.

Had the United States not made available
the federal government payments, these ex-
cessive payments would have been avoidable
in many different scenarios. It undoubtedly
was never the intention of the United States
to make federal government funds available
to enable a recipient entity to facilitate
fraudulent transfers. Accordingly there is a
rational basis making it appropriate for Con-
gress to enact regulatory legislation to pre-
vent that result and for a court to enforce
H.R. 15675 to avoid the excessive payments.
Indeed, in addition to statutory remedies, a
court of equity might exercise equitable
powers of reformation or recharacterization
to facilitate this result.

Nevertheless, entities resisting
disgorgement of the transfers might seek to
challenge the constitutionality on several
grounds. Recipients of excessive payments
might allege that the legislation violates
their contract rights. The response is that
congressional impairment of contract rights
is not unconstitutional. First, although the
Manager’s amendment to H.R. 1575 permits
the court to interfere with contractual obli-
gations, it is clear that the Contracts Clause
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of the Constitution only limits impairment
of obligations of contracts by the states and
does not limit federal power to impair con-
tractual obligations. See U.S. Const., art. I,
§10.

Second, because the avoidance only takes
place in a federal court judicial proceeding
based on adequate notice and an opportunity
to be heard, there is no denial of due process
in violation of the Fifth Amendment. See
Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 307 (1950) (considering due
process under the Fourteenth Amendment;
the analysis would be similar under the Fifth
Amendment).

Third, under H.R. 1575, there is no taking
of private property for public use without
just compensation in violation of the Fifth
Amendment. Courts have held that the
Bankruptcy Code’s authorization of lien
avoidance does not implicate a taking under
the Fifth Amendment. See, e.g., Travelers
Ins. Co. v. Bullington, 878 F.2d 354, 359 n.6
(11th Cir. 1989); Yi v. Citibank (Md.) N.A. (In
re Yi), 219 B.R. 394, 401 (E.D. Va. 1998). Here,
recipients of the excess payments do not
enjoy liens in property, but simply contract
rights under contracts that are also avoid-
able. The Court has upheld the power of Con-
gress to limit contractual compensation
rights without causing violation of the Fifth
Amendment. See Reconstruction Fin. Corp.
v. Bankers Trust Co., 318 U.S. 163, 168-70
(1943) (77 railroad reorganization case in
which claims for compensation for services,
attorneys fees, and expenses of indenture
trustee of secured mortgage bonds was re-
ferred to interstate commerce commission
for determination). By limiting avoidance of
compensation claims only to the extent they
exceed reasonably equivalent value, H.R. 1575
places a ‘‘reasonable limitation’ on the per-
missible amount of compensation disburse-
ments. Under the Supreme Court’s reasoning
in Kuehner v. Irving Trust Co., 299 U.S. 445,
452, 455 (1937) the placement of such a reason-
able limitation does not violate the Fifth
Amendment, even though it results in the
destruction of a creditor’s contractual rem-
edies.

Thus, constitutional challenges to H.R.
1575 should fail. And even if they succeed, at
best the recipient would have a claim
against the United States under the Tucker
Act for any excessive payments disgorged.

In order to let you put this analysis in con-
text, let me share with you my qualifica-
tions to make this analysis. After grad-
uating from Harvard Law School cum laude
in 1974, I served as Associate Counsel to the
House Committee on the Judiciary, working
primarily with Republican members from
1974-1977 on bankruptcy law reform, among
other issues. As a staff member, I was one of
the principal drafters of the 1978 Bankruptcy
Code. Since then, I have devoted my entire
career to the pursuit of bankruptcy law and
scholarship. After leaving the Hill I com-
menced working as a bankruptcy lawyer and
also served as a consultant on bankruptcy
matters to the House Judiciary Committee
until 1982, well past enactment of the 1978
Bankruptcy Code. I also served as a consult-
ant to the Department of Justice on bank-
ruptcy matters during 1983-1984.

I commenced teaching bankruptcy law in
1979 as an adjunct professor at the UCLA
School of Law and became a full time pro-
fessor there in 1997, after teaching at Har-
vard Law School in 1995-1996 as the Robert
Braucher visiting professor from practice.

My interest in bankruptcy legislation has
continued over the years. I served on the leg-
islation committee of the National Bank-
ruptcy Conference for several years, acting
as its Chair from 1992-1999. Chief Justice
Rehnquist appointed me to serve on the Ju-
dicial Conference’s Advisory Committee on
Bankruptcy Rules from 1992-2000.
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During my career, I have paid particular
attention to the interface between bank-
ruptcy law and the United States Constitu-
tion. While serving as a congressional staff
member, I co-authored a House Judiciary
Committee Report in 1977 correctly pre-
dicting that it would be unconstitutional to
give a grant of broad pervasive jurisdiction
to non-tenured bankruptcy judges. See H.R.
Rep. No. 95-595, 95th Cong., 1st Sess. 23-39
(1977). The United States Supreme Court
validated this position in Northern Pipeline
Construction Co. v. Marathon Pipe Line Co.,
458 U.S. 50 (1982).

I have served as amicus curiae to the
courts on the intersection of bankruptcy and
constitutional law, most recently in Ten-
nessee Student Assistance Corp. v. Hood, 541
U.S. 440 (2004) where the Court adopted the
amici suggestion of an in rem exception to a
state’s assertion of sovereign immunity in
bankruptcy cases. Within the past few
months, I have authored a book ‘‘Bank-
ruptcy and the Supreme Court,”” which de-
voted an entire chapter to bankruptcy and
constitutional law.

Please let me know if you have additional
questions with respect to this important leg-
islation. I appreciate the opportunity to be
of service.

Sincerely yours,
KENNETH N. KLEE.

Ms. WATERS. Mr. Speaker, | rise in strong
support of the End GREED Act, H.R. 1575.
We worked on this bill in the Judiciary Com-
mittee, and with bipartisan support, | believe
that we made significant improvements over
the original bill.

This narrowly crafted measure gives the At-
torney General the ability to recover the most
egregious bonuses by entities that receive or
have received more than $5 billion in direct
capital investment by the U.S. under TARP or
HERA by filing a civil action in federal court.
Every state in the U.S. has some form of simi-
lar fraudulent transfer statute, including my
home state of California.

The Attorney General could only do so
where the entity was insolvent and paid ex-
cessive compensation to an officer, director, or
employee who provided less than reasonably
equivalent value in exchange. This applies to
bonuses paid after September 1, 2008.

This legislation takes another critical step in
executive compensation by reaching bonuses
made at the end of 2008. For example, more
than $3 billion in bonuses were paid by Merrill
Lynch late last year.

This bill also provides a mechanism for re-
covering bonuses paid to non-citizens who
would be unaffected by the tax provision Con-
gress recently passed. New York Attorney
General Cuomo reported that only 47 percent
of AIG bonuses were paid to U.S. citizens.
Therefore, this bill authorizes the Attorney
General, after consultation with the Treasury
Secretary, to subpoena witnesses and to ob-
tain necessary information relevant to the bo-
nuses.

Finally, Mr. Speaker, | know some of the
critics of this legislation have raised questions
about the constitutionality of this bill. Please
let me add to the RECORD the comments of
several prominent constitutional scholars who
have confirmed that the bill is constitutional.
Here’s what some of the constitutional schol-
ars have said about this bill:

Prof. Laurence Tribe (Harvard)—‘ ‘Having
carefully reviewed the text of the bill, I be-
lieve it stands on solid constitutional
ground.”

Prof. Doug Baird (Univ. of Chicago)—‘‘Be-
cause H.R. 1575 largely replicates rights that
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the United States already possesses under
state laws, there seems to be little doubt
that Congress has the power to enact it.”
Prof. Michael Gearhardt (UNC)—*‘‘I believe
that The End GREED Act is unquestionably
constitutional. Each of the powers deployed
to enact this bill is plenary, and these pow-
ers—individually and collectively provide an
unusually strong, unassailable constitu-
tional foundation for The End GREED Act.”
Prof. Ken Klee (UCLA)— It is my view as
a professor of law that the fraudulent trans-
fer provisions of the Manager’s amendment
to H.R. 1575 are constitutional on their face
and as applied to avoid payments of exces-
sive compensation made under contracts en-
tered into before the date of enactment.”

Mr. Speaker, | urge my colleagues to sup-
port H.R. 1575, the End GREED Act.

Mr. CONYERS. I yield back the bal-
ance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Michigan (Mr.
CONYERS) that the House suspend the
rules and pass the bill, H.R. 1575, as
amended.

The question was taken.

The SPEAKER pro tempore. In the
opinion of the Chair, two-thirds being
in the affirmative, the ayes have it.

Mr. SMITH of Texas. Mr. Speaker, on
that I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

———

RAISING A QUESTION OF THE
PRIVILEGES OF THE HOUSE

Mr. FLAKE. Mr. Speaker, I rise to a
question of the privileges of the House
and offer the resolution previously no-
ticed.

The SPEAKER pro tempore.
Clerk will report the resolution.

The Clerk read as follows:

H. RES. 312

Whereas, The Hill reported that a promi-
nent lobbying firm, founded by Mr. Paul
Magliocchetti and the subject of a ‘‘federal
investigation into potentially corrupt polit-
ical contributions,” has given $3.4 million in
political donations to no less than 284 mem-
bers of Congress.

Whereas, the New York Times noted that
Mr. Magliocchetti ‘‘set up shop at the busy
intersection between political fund-raising
and taxpayer spending, directing tens of mil-
lions of dollars in contributions to law-
makers while steering hundreds of millions
of dollars in earmark contracts back to his
clients.”

Whereas, a guest columnist recently high-
lighted in Roll Call that ‘. .. what [the
firm’s] example reveals most clearly is the
potentially corrupting link between cam-
paign contributions and earmarks. Even the
most ardent earmarkers should want to
avoid the appearance of such a pay-to-play
system.”

Whereas, multiple press reports have noted
questions related to campaign contributions
made by or on behalf of the firm; including
questions related to ‘‘straw man’’ contribu-
tions, the reimbursement of employees for
political giving, pressure on clients to give, a
suspicious pattern of giving, and the timing
of donations relative to legislative activity.

Whereas, Roll Call has taken note of the
timing of contributions from employees of

The

the firm and its clients when it reported that
they ‘“have provided thousands of dollars
worth of campaign contributions to key
Members in close proximity to legislative ac-
tivity, such as the deadline for earmark re-
quest letters or passage of a spending bill.”

Whereas, the Associated Press highlighted
the ‘‘huge amounts of political donations”
from the firm and its clients to select mem-
bers and noted that ‘‘those political dona-
tions have followed a distinct pattern: The
giving is especially heavy in March, which is
prime time for submitting written earmark
requests.”

Whereas, clients of the firm received at
least $300 million worth of earmarks in fiscal
year 2009 appropriations legislation, includ-
ing several that were approved even after
news of the FBI raid of the firm’s offices and
Justice Department investigation into the
firm was well known.

Whereas, the Associated Press reported
that ‘‘the FBI says the investigation is con-
tinuing, highlighting the close ties between
special-interest spending provisions known
as earmarks and the raising of campaign
cash.”

Whereas, the persistent media attention
focused on questions about the nature and
timing of campaign contributions related to
the firm, as well as reports of the Justice De-
partment conducting research on earmarks
and campaign contributions, raise concern
about the integrity of Congressional pro-
ceedings and the dignity of the institution.

Now, therefore, be it: Resolved, that (a) the
Committee on Standards of Official Conduct,
or a subcommittee of the committee des-
ignated by the committee and its members
appointed by the chairman and ranking
member, shall immediately begin an inves-
tigation into the relationship between the
source and timing of past campaign con-
tributions to Members of the House related
to the raided firm and earmark requests
made by Members of the House on behalf of
clients of the raided firm.

(b) The Committee on Standards of Official
Conduct shall submit a report of its findings
to the House of Representatives within 2
months after the date of adoption of the res-
olution.

The SPEAKER pro tempore. The res-
olution qualifies.

MOTION TO TABLE

Mr. HALL of New York. Mr. Speaker,
I move to lay the resolution on the
table.

The SPEAKER pro tempore.
question is on the motion to table.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. FLAKE. Mr. Speaker, I object to
the vote on the ground that a quorum
is not present and make the point of
order that a quorum is not present.

The SPEAKER pro tempore.
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

Pursuant to clause 8 of rule XX, this
15-minute vote on tabling House Reso-
lution 312 will be followed by 5-minute
votes on adopting House Resolution 305
and House Resolution 306; and sus-
pending the rules with regard to H.R.
1575 and House Resolution 290.

The vote was taken by electronic de-
vice, and there were—yeas 217, nays
185, answered ‘‘present’ 16, not voting
13, as follows:

The

Evi-

CONGRESSIONAL RECORD —HOUSE

Abercrombie
Ackerman
Adler (NJ)
Altmire
Andrews
Arcuri

Baca

Baird
Baldwin
Barrow
Berkley
Berman
Berry
Bishop (GA)
Bishop (NY)
Blumenauer
Boren
Boswell
Boucher
Boyd

Brady (PA)
Braley (IA)
Brown, Corrine
Capps
Capuano
Cardoza
Carnahan
Carney
Carson (IN)
Clarke

Clay
Cleaver
Clyburn
Coble
Cohen
Connolly (VA)
Conyers
Cooper
Costa
Costello
Courtney
Crowley
Cuellar
Cummings
Dahlkemper
Davis (AL)
Davis (CA)
Davis (IL)
Davis (TN)
DeFazio
DeGette
Delahunt
DeLauro
Dicks
Dingell
Doggett
Doyle
Driehaus
Edwards (MD)
Edwards (TX)
Ellison
Engel
Eshoo
Etheridge
Farr
Fattah
Filner
Frank (MA)
Fudge
Gonzalez
Gordon (TN)
Grayson
Green, Al
Green, Gene

Aderholt
Akin
Alexander
Austria
Bachmann
Bachus
Bartlett
Bean
Biggert
Bilbray
Bilirakis
Bishop (UT)
Blackburn
Blunt
Boccieri
Boehner
Bono Mack
Boozman
Boustany
Brady (TX)

Roll No. 175

YEAS—217

Griffith
Grijalva
Gutierrez
Hall (NY)
Hare
Harman
Hastings (FL)
Heinrich
Higgins
Hinchey
Hinojosa
Hirono
Holden
Holt
Honda
Hoyer
Inslee
Israel
Jackson (IL)
Jackson-Lee
(TX)
Johnson (GA)
Johnson, E. B.
Jones
Kagen
Kanjorski
Kennedy
Kildee
Kilpatrick (MI)
Kilroy
Kissell
Klein (FL)
Kratovil
Kucinich
Langevin
Larsen (WA)
Lee (CA)
Lewis (GA)
Lipinski
Lowey
Lujan
Lynch
Maffei
Maloney
Markey (CO)
Markey (MA)
Marshall
Massa
Matsui
McCarthy (NY)
McCollum
McDermott
McGovern
McMahon
Meek (FL)
Meeks (NY)
Melancon
Michaud
Miller (NC)
Miller, George
Mollohan
Moore (KS)
Moore (WI)
Moran (VA)
Murphy (CT)
Murphy, Patrick
Murphy, Tim
Murtha
Nadler (NY)
Napolitano
Neal (MA)
Nye
Oberstar
Obey

NAYS—185

Bright
Broun (GA)
Brown (SC)
Brown-Waite,
Ginny
Buchanan
Burgess
Burton (IN)
Buyer
Calvert
Camp
Campbell
Cantor
Cao
Capito
Carter
Cassidy
Castle
Chaffetz
Childers
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Olver
Ortiz
Pastor (AZ)
Payne
Perlmutter
Peters
Peterson
Pingree (ME)
Polis (CO)
Pomeroy
Price (NC)
Rahall
Rangel
Reyes
Richardson
Rodriguez
Rohrabacher
Ross
Rothman (NJ)
Roybal-Allard
Ruppersberger
Rush
Ryan (OH)
Salazar
Sanchez, Linda
T.
Sarbanes
Schakowsky
Schiff
Schrader
Schwartz
Scott (GA)
Scott (VA)
Serrano
Sestak
Shea-Porter
Sherman
Shuler
Sires
Skelton
Slaughter
Snyder
Space
Speier
Spratt
Stark
Stupak
Sutton
Tanner
Tauscher
Taylor
Thompson (CA)
Tierney
Titus
Tonko
Towns
Tsongas
Van Hollen
Velazquez
Wasserman
Schultz
Waters
Watson
Watt
Waxman
Weiner
Wexler
Wilson (OH)
Woolsey
Wu
Yarmuth
Young (AK)

Coffman (CO)
Cole
Crenshaw
Culberson
Davis (KY)
Deal (GA)
Diaz-Balart, M.
Donnelly (IN)
Dreier
Duncan
Ehlers
Ellsworth
Emerson
Fallin

Flake
Fleming
Forbes
Fortenberry
Foster

Foxx
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Franks (AZ) Linder Rehberg
Frelinghuysen LoBiondo Reichert
Gallegly Loebsack Roe (TN)
Garrett (NJ) Lucas Rogers (AL)
Gerlach Luetkemeyer Rogers (KY)
Giffords Lummis Rogers (MI)
Gingrey (GA) Lungren, Daniel  Rooney
Gohmert B. Ros-Lehtinen
Goodlatte Mack Roskam
Granger Manzullo Royce
Grave; Marchant Ryan (WD)
Guthrie Matheson Scalise
Hall (TX) McCarthy (CA) Schmidt
Halvorson McCapl Schock
Harper MecClintock Sensenbrenner
Heller McCotter Sessions
Hensarling McHenry Sh
adegg

Herger McHugh Shimlkus
Herseth Sandlin  McIntyre Simpson
Hill McKeon .
Himes McMorris Sm}th (NE)
Hodes Rodgers Sm}th (NJ)
Hoekstra McNerney Sm}th (TX)
Hunter Mica Smith (WA)
Inglis Miller (FL) Souder
Issa Miller (MI) Stearns
Jenkins Minnick Sullivan
Johnson (IL) Mitchell Teague
Johnson, Sam Moran (KS) Terry
Jordan (OH) Neugebauer Thompson (PA)
Kind Nunes Thornberry
King (IA) Olson Tiahrt
King (NY) Paul Tiberi
Kingston Paulsen Turner
Kirk Pence Upton
Kirkpatrick (AZ) Perriello Visclosky
Kosmas Petri Walz
Lamborn Pitts Wamp
Lance Platts Whitfield
LaTourette Posey Wilson (SC)
Latta Price (GA) Wittman
Lee (NY) Putnam Wolf
Lewis (CA) Radanovich Young (FL)

ANSWERED “PRESENT’’—16
Barrett (SC) Dent Myrick
Bonner Diaz-Balart, L. Poe (TX)
Butterfield Hastings (WA) Walden
Castor (FL) Kline (MN) Welch
Chandler Latham
Conaway Lofgren, Zoe

NOT VOTING—13

Barton (TX) Miller, Gary Shuster
Becerra Pallone Thompson (MS)
Kaptur Pascrell Westmoreland
Larson (CT) Sanchez, Loretta
Levin Schauer

O 1359

Messrs. DEAL of Georgia and McIN-
TYRE changed their vote from ‘‘yea”

to “nay.”

Mr. GORDON of Tennessee changed

his vote from ‘‘nay’’ to yea.”

So the motion to table was agreed to.
The result of the vote was announced

as above record.

A motion to reconsider was laid on

the table.

———

WELCOMING FORMER SPEAKER

minute.)

JIM WRIGHT

(Mr. DOGGETT asked and was given
permission to address the House for 1

Mr. DOGGETT. Madam Speaker, on
behalf of the Texas congressional dele-
gation—the Democrats in that delega-
tion—this is a proud day for us to wel-
come a distinguished Texan who rose
from Weatherford, Texas, to serve here
with the legendary Sam Rayburn and
then to preside over this Chamber.

To formally introduce him, I would
yield to the dean of our delegation,
Congressman ORTIZ.

Mr. ORTIZ. Thank you. What an
honor today, Madam Speaker, to have
a great American among us. I had the

privilege and honor of serving with the
Speaker when I first came here back in
1982. He was always accessible, fair,
and a great leader.

We are just so happy, Mr. Speaker,
that you’re with us today and continue
to give the Texas delegation, and other
Members, a lot of good input and a lot
of history. We’re happy to have you
with us.

Mr. DOGGETT. Madam Speaker,
Speaker Jim Wright, for both all those,
who have had not a chance to serve
with him, he’s here to say hello as well
as to colleagues with whom he served,
like old RALPH HALL over there and
others of our colleagues.

———

ANNOUNCEMENT BY THE SPEAKER

The SPEAKER. Without objection, 5-
minute voting will continue.
There was no objection.

————

PROVIDING FOR CONSIDERATION
OF H. CON. RES. 85, CONCURRENT
RESOLUTION ON THE BUDGET
FOR FISCAL YEAR 2010

The SPEAKER. The unfinished busi-
ness is the vote on adoption of House
Resolution 305, on which the yeas and
nays were ordered.

The Clerk read the title of the resolu-
tion.

The SPEAKER pro tempore (Mrs.
TAUSCHER). The question is on the reso-
lution.

This will be a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 234, nays
179, not voting 18, as follows:

[Roll No. 176]

YEAS—234
Abercrombie Conyers Grijalva
Ackerman Cooper Gutierrez
Adler (NJ) Costa Hall (NY)
Altmire Costello Halvorson
Andrews Courtney Hare
Arcuri Crowley Harman
Baca Cuellar Hastings (FL)
Baird Cummings Heinrich
Baldwin Dahlkemper Herseth Sandlin
Bean Davis (AL) Higgins
Becerra Davis (CA) Hill
Berkley Dayvis (IL) Himes
Berman Davis (TN) Hinchey
Berry DeFazio Hinojosa
Bishop (GA) DeGette Hirono
Bishop (NY) Delahunt Hodes
Blumenauer DeLauro Holden
Boccieri Dicks Holt
Boren Dingell Hoyer
Boswell Donnelly (IN) Inslee
Boucher Doyle Israel
Boyd Driehaus Jackson (IL)
Brady (PA) Edwards (MD) Jackson-Lee
Braley (IA) Edwards (TX) (TX)
Bright Ellison Johnson (GA)
Brown, Corrine Ellsworth Johnson, E. B.
Butterfield Engel Kagen
Capps Eshoo Kanjorski
Capuano Etheridge Kaptur
Cardoza Farr Kennedy
Carnahan Fattah Kildee
Carney Filner Kilpatrick (MI)
Carson (IN) Foster Kilroy
Castor (FL) Fudge Kind
Chandler Giffords Kirkpatrick (AZ)
Clarke Gonzalez Kissell
Clay Gordon (TN) Klein (FL)
Cleaver Grayson Kosmas
Clyburn Green, Al Kratovil
Cohen Green, Gene Langevin
Connolly (VA) Griffith Larsen (WA)

Lee (CA)
Lewis (GA)
Lipinski
Loebsack
Lofgren, Zoe
Lowey
Lujan

Lynch
Maffei
Maloney
Markey (CO)
Markey (MA)
Marshall
Massa
Matheson
Matsui
McCarthy (NY)
McCollum
McDermott
McGovern
MclIntyre
McMahon
McNerney
Meek (FL)
Meeks (NY)
Melancon
Michaud
Miller (NC)
Miller, George
Mitchell
Mollohan
Moore (KS)
Moore (WI)
Moran (VA)
Murphy (CT)
Murphy, Patrick
Murtha
Nadler (NY)

Aderholt
AKin
Alexander
Austria
Bachmann
Bachus
Barrett (SC)
Barrow
Bartlett
Biggert
Bilbray
Bilirakis
Bishop (UT)
Blackburn
Blunt
Boehner
Bonner
Bono Mack
Boozman
Boustany
Brady (TX)
Broun (GA)
Brown (SC)
Brown-Waite,
Ginny
Buchanan
Burgess
Burton (IN)
Buyer
Calvert
Camp
Campbell
Cantor
Cao
Capito
Carter
Cassidy
Castle
Chaffetz
Childers
Coble
Coffman (CO)
Cole
Conaway
Crenshaw
Culberson
Davis (KY)
Deal (GA)
Dent
Diaz-Balart, L.
Diaz-Balart, M.
Dreier
Duncan
Ehlers
Emerson
Fallin
Flake
Fleming
Forbes
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Napolitano
Neal (MA)
Nye
Oberstar
Obey
Olver
Ortiz
Pastor (AZ)
Payne
Perlmutter
Perriello
Peters
Peterson
Pingree (ME)
Polis (CO)
Pomeroy
Price (NC)
Rahall
Rangel
Reyes
Richardson
Rodriguez
Ross
Rothman (NJ)
Roybal-Allard
Ruppersberger
Rush
Ryan (OH)
Salazar
Sanchez, Linda
T.
Sarbanes
Schakowsky
Schiff
Schrader
Schwartz
Scott (GA)
Scott (VA)

NAYS—179

Fortenberry
Foxx
Franks (AZ)
Frelinghuysen
Gallegly
Garrett (NJ)
Gerlach
Gingrey (GA)
Gohmert
Goodlatte
Granger
Graves
Guthrie
Hall (TX)
Harper
Hastings (WA)
Heller
Hensarling
Herger
Hoekstra
Hunter
Inglis
Issa
Jenkins
Johnson (IL)
Johnson, Sam
Jones
Jordan (OH)
King (IA)
King (NY)
Kingston
Kirk
Kline (MN)
Kucinich
Lamborn
Lance
Latham
LaTourette
Latta
Lee (NY)
Lewis (CA)
Linder
LoBiondo
Lucas
Luetkemeyer
Lummis
Lungren, Daniel
E.
Mack
Manzullo
Marchant
McCarthy (CA)
McCaul
MecClintock
McCotter
McHenry
McHugh
McKeon

Serrano
Sestak
Shea-Porter
Shuler
Sires
Skelton
Slaughter
Smith (WA)
Snyder
Space
Speier
Spratt
Stark
Stupak
Sutton
Tanner
Tauscher
Teague
Thompson (CA)
Titus
Tonko
Towns
Tsongas
Van Hollen
Velazquez
Visclosky
Walz
Wasserman
Schultz
Watson
Watt
Waxman
Weiner
Wexler
Wilson (OH)
Woolsey
Wu
Yarmuth

McMorris
Rodgers
Mica
Miller (FL)
Miller (MI)
Minnick
Moran (KS)
Murphy, Tim
Myrick
Neugebauer
Nunes
Olson
Paul
Paulsen
Pence
Petri
Pitts
Platts
Poe (TX)
Posey
Price (GA)
Putnam
Radanovich
Rehberg
Reichert
Roe (TN)
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Rooney
Ros-Lehtinen
Roskam
Royce
Ryan (WI)
Scalise
Schock
Sensenbrenner
Sessions
Shadegg
Shimkus
Shuster
Simpson
Smith (NE)
Smith (NJ)
Smith (TX)
Souder
Stearns
Sullivan
Taylor
Terry
Thompson (PA)
Thornberry
Tiahrt
Tiberi
Turner
Upton
Walden
Wamp
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Whitfield
Wilson (SC)

Wittman Young (AK)
Wolf Young (FL)

NOT VOTING—18

Barton (TX) Miller, Gary Sherman
Doggett Pallone Thompson (MS)
Frank (MA) Pascrell Tierney

Honda Sanchez, Loretta Waters

Larson (CT) Schauer Welch

Levin Schmidt Westmoreland

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (during
the vote). There are 2 minutes remain-
ing on this vote.

0O 1409

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

———

PROVIDING FOR CONSIDERATION
OF H.R. 1664, PAY FOR PERFORM-
ANCE ACT

The SPEAKER pro tempore. The un-
finished business is the vote on adop-
tion of House Resolution 306, on which
the yeas and nays were ordered.

The Clerk read the title of the resolu-
tion.

The SPEAKER pro tempore.
question is on the resolution.

This is a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 236, nays
175, answered ‘‘present’ 1, not voting
19, as follows:

[Roll No. 177]

The

YEAS—236
Abercrombie Dahlkemper Hirono
Ackerman Davis (AL) Hodes
Adler (NJ) Davis (CA) Holden
Altmire Davis (IL) Holt
Andrews Davis (TN) Honda
Arcuri DeFazio Hoyer
Baca DeGette Inslee
Baird Delahunt Israel
Baldwin DeLauro Jackson (IL)
Barrow Dicks Jackson-Lee
Bean Dingell (TX)
Becerra Doggett Johnson (GA)
Berkley Donnelly (IN) Johnson, E. B.
Berry Doyle Kagen
Bishop (GA) Driehaus Kanjorski
Bishop (NY) Edwards (MD) Kaptur
Blumenauer Edwards (TX) Kennedy
Boccieri Ellison Kildee
Boren Ellsworth Kilpatrick (MI)
Boswell Engel Kilroy
Boucher Eshoo Kind
Boyd Etheridge Kissell
Brady (PA) Farr Kosmas
Bright Fattah Kratovil
Butterfield Filner Kucinich
Capps Foster Langevin
Capuano Frank (MA) Larsen (WA)
Cardoza Fudge Lee (CA)
Carnahan Giffords Lewis (GA)
Carney Gonzalez Lipinski
Carson (IN) Gordon (TN) Loebsack
Castor (FL) Grayson Lowey
Chandler Green, Al Lujan
Childers Green, Gene Lynch
Clarke Griffith Maffei
Clay Grijalva Maloney
Cleaver Gutierrez Markey (CO)
Clyburn Hall (NY) Markey (MA)
Cohen Halvorson Marshall
Connolly (VA) Hare Massa
Conyers Harman Matheson
Cooper Hastings (FL) Matsui
Costa Heinrich McCarthy (NY)
Costello Herseth Sandlin ~ McCollum
Courtney Higgins McDermott
Crowley Himes McGovern
Cuellar Hinchey McIntyre
Cummings Hinojosa McMahon

McNerney
Meek (FL)
Meeks (NY)
Melancon
Michaud
Miller (NC)
Miller, George
Mitchell
Mollohan
Moore (KS)
Moore (WI)
Moran (VA)
Murphy (CT)
Murphy, Patrick
Murtha
Nadler (NY)
Napolitano
Neal (MA)
Nye

Obey

Olver

Ortiz

Pastor (AZ)
Payne
Perlmutter
Perriello
Peters
Peterson
Pingree (ME)
Polis (CO)
Pomeroy
Price (NC)

Aderholt
Akin
Alexander
Austria
Bachmann
Bachus
Barrett (SC)
Bartlett
Biggert
Bilbray
Bilirakis
Bishop (UT)
Blackburn
Blunt
Boehner
Bonner
Bono Mack
Boozman
Boustany
Brady (TX)
Braley (IA)
Broun (GA)
Brown (SC)
Brown-Waite,
Ginny
Buchanan
Burton (IN)
Buyer
Calvert
Camp
Campbell
Cao
Capito
Carter
Cassidy
Castle
Chaffetz
Coble
Coffman (CO)
Cole
Conaway
Crenshaw
Culberson
Davis (KY)
Deal (GA)
Dent
Diaz-Balart, L.
Diaz-Balart, M.
Dreier
Duncan
Ehlers
Emerson
Fallin
Flake
Fleming
Forbes
Fortenberry
Foxx
Franks (AZ)
Frelinghuysen

Rahall
Reyes
Richardson
Rodriguez
Ross
Rothman (NJ)
Roybal-Allard
Ruppersberger
Rush
Ryan (OH)
Salazar
Sanchez, Linda
T.
Sarbanes
Schakowsky
Schiff
Schrader
Schwartz
Scott (GA)
Scott (VA)
Serrano
Sestak
Shea-Porter
Sherman
Shuler
Sires
Skelton
Slaughter
Smith (WA)
Snyder
Space
Speier

NAYS—175

Gallegly
Garrett (NJ)
Gerlach
Gingrey (GA)
Gohmert
Goodlatte
Granger
Graves
Guthrie
Hall (TX)
Harper
Hastings (WA)
Heller
Hensarling
Herger
Hill
Hoekstra
Hunter
Inglis
Issa
Jenkins
Johnson (IL)
Johnson, Sam
Jones
Jordan (OH)
King (IA)
King (NY)
Kirk
Kirkpatrick (AZ)
Kline (MN)
Lamborn
Lance
Latham
LaTourette
Latta
Lee (NY)
Lewis (CA)
Linder
LoBiondo
Lucas
Luetkemeyer
Lummis
Lungren, Daniel
E.
Mack
Manzullo
Marchant
McCarthy (CA)
McCaul
McClintock
McCotter
McHenry
McHugh
McKeon
McMorris
Rodgers
Mica
Miller (FL)
Miller (MI)
Minnick
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Spratt
Stark
Stupak
Sutton
Tanner
Tauscher
Taylor
Teague
Thompson (CA)
Tierney
Titus
Tonko
Towns
Tsongas
Van Hollen
Velazquez
Visclosky
Walz
Wasserman
Schultz
Waters
Watson
Watt
Waxman
Weiner
Welch
Wexler
Wilson (OH)
Woolsey
Wu
Yarmuth

Moran (KS)
Murphy, Tim
Myrick
Neugebauer
Nunes
Olson

Paul
Paulsen
Pence

Petri

Pitts

Platts

Poe (TX)
Posey

Price (GA)
Putnam
Radanovich
Rehberg
Reichert
Roe (TN)
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Rooney
Ros-Lehtinen
Roskam
Royce
Ryan (WI)
Scalise
Schock
Sensenbrenner
Sessions
Shadegg
Shimkus
Shuster
Simpson
Smith (NE)
Smith (NJ)
Smith (TX)
Souder
Stearns
Sullivan
Terry
Thompson (PA)
Thornberry
Tiahrt
Tiberi
Turner
Upton
Walden
Wamp
Whitfield
Wilson (SC)
Wittman
Wolf

Young (AK)
Young (FL)

ANSWERED “PRESENT”—1

Cantor

H4285

NOT VOTING—19

Barton (TX) Levin Sanchez, Loretta

Berman Lofgren, Zoe Schauer
Brown, Corrine Miller, Gary Schmidt
Burgess Oberstar Thompson (MS)
Kingston Pallone Westmoreland
Klein (FL) Pascrell

Larson (CT) Rangel

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (Mr.
JACKSON of Illinois) (during the vote).
There are 2 minutes remaining in this
vote.

0 1417

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

———

END GOVERNMENT REIMBURSE-
MENT OF EXCESSIVE EXECUTIVE
DISBURSEMENTS (END THE
GREED) ACT

The SPEAKER pro tempore. The un-
finished business is the vote on the mo-
tion to suspend the rules and pass the
bill, H.R. 1575, as amended, on which
the yeas and nays were ordered.

The Clerk read the title of the bill.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Michigan (Mr.
CONYERS) that the House suspend the
rules and pass the bill, H.R. 1575, as
amended.

This is a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 223, nays
196, not voting 12, as follows:

[Roll No. 178]

YEAS—223
Abercrombie Dahlkemper Heinrich
Adler (NJ) Davis (AL) Herseth Sandlin
Altmire Davis (CA) Higgins
Andrews Davis (IL) Hill
Arcuri Davis (TN) Hinchey
Baca DeFazio Hinojosa
Baird DeGette Hirono
Baldwin Delahunt Hodes
Barrow DeLauro Holden
Becerra Diaz-Balart, L. Holt
Berkley Diaz-Balart, M. Honda
Berman Dicks Hoyer
Berry Dingell Inslee
Bishop (GA) Doggett Israel
Bishop (NY) Donnelly (IN) Jackson (IL)
Blumenauer Doyle Jackson-Lee
Boccieri Driehaus (TX)
Boswell Duncan Johnson (GA)
Boucher Edwards (MD) Johnson, E. B.
Boyd Edwards (TX) Jones
Brady (PA) Ellison Kagen
Braley (IA) Engel Kaptur
Brown, Corrine Eshoo Kennedy
Butterfield Etheridge Kildee
Cao Farr Kilroy
Capps Fattah Kissell
Capuano Filner Klein (FL)
Carnahan Frank (MA) Kosmas
Carney Fudge Kratovil
Carson (IN) Giffords Kucinich
Castor (FL) Gonzalez Langevin
Chandler Gordon (TN) Larsen (WA)
Clarke Grayson Lee (CA)
Clay Green, Al Lewis (GA)
Cleaver Green, Gene Lipinski
Clyburn Grijalva Loebsack
Cohen Gutierrez Lofgren, Zoe
Connolly (VA) Hall (NY) Lowey
Conyers Hall (TX) Lujan
Cooper Halvorson Lynch
Costello Hare Maffei
Courtney Harman Maloney
Cummings Hastings (FL) Markey (CO)
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Markey (MA)
Massa
Matsui
McDermott
McGovern
MclIntyre
McNerney
Meek (FL)
Melancon
Michaud
Miller (NC)
Miller, George
Mollohan
Moore (KS)
Moore (WI)
Moran (VA)
Murphy (CT)
Murphy, Patrick
Murtha
Napolitano
Neal (MA)
Nye
Oberstar
Obey

Olver

Ortiz

Pastor (AZ)
Payne
Perlmutter
Perriello
Peters
Peterson
Pingree (ME)

Ackerman
Aderholt
AKkin
Alexander
Austria
Bachmann
Bachus
Barrett (SC)
Bartlett
Bean
Biggert
Bilbray
Bilirakis
Bishop (UT)
Blackburn
Blunt
Boehner
Bonner
Bono Mack
Boozman
Boren
Boustany
Brady (TX)
Bright
Broun (GA)
Brown (SC)
Brown-Waite,
Ginny
Buchanan
Burgess
Burton (IN)
Buyer
Calvert
Camp
Campbell
Cantor
Capito
Cardoza
Carter
Cassidy
Castle
Chaffetz
Childers
Coble
Coffman (CO)
Cole
Conaway
Costa
Crenshaw
Crowley
Cuellar
Culberson
Davis (KY)
Deal (GA)
Dent
Dreier
Ehlers
Ellsworth
Emerson
Fallin
Flake
Fleming
Forbes
Fortenberry

Polis (CO)
Pomeroy
Price (NC)
Rahall
Rangel
Reyes
Richardson
Rodriguez
Rogers (KY)
Rohrabacher
Ros-Lehtinen
Ross
Rothman (NJ)
Roybal-Allard
Ruppersberger
Rush
Ryan (OH)
Salazar
Sanchez, Linda
T.
Sarbanes
Schakowsky
Schiff
Schwartz
Scott (GA)
Scott (VA)
Serrano
Shea-Porter
Sherman
Shuler
Sires
Skelton
Slaughter

NAYS—196

Foster
Foxx
Franks (AZ)
Frelinghuysen
Gallegly
Garrett (NJ)
Gerlach
Gingrey (GA)
Gohmert
Goodlatte
Granger
Graves
Griffith
Guthrie
Harper
Hastings (WA)
Heller
Hensarling
Herger
Himes
Hoekstra
Hunter
Inglis
Issa
Jenkins
Johnson (IL)
Johnson, Sam
Jordan (OH)
Kanjorski
Kind
King (IA)
King (NY)
Kingston
Kirk
Kirkpatrick (AZ)
Kline (MN)
Lamborn
Lance
Latham
LaTourette
Latta
Lee (NY)
Lewis (CA)
Linder
LoBiondo
Lucas
Luetkemeyer
Lummis
Lungren, Daniel
E.
Mack
Manzullo
Marchant
Marshall
Matheson
McCarthy (CA)
McCarthy (NY)
McCaul
MecClintock
McCollum
MecCotter
McHenry
McHugh
McKeon
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Smith (WA)
Space
Speier
Spratt
Stark
Stupak
Sutton
Tanner
Taylor
Teague
Thompson (CA)
Tierney
Titus
Tonko
Towns
Van Hollen
Velazquez
Visclosky
Walz
Wasserman
Schultz
Waters
Watson
Watt
Waxman
Weiner
Welch
Wexler
Wilson (OH)
Woolsey
Yarmuth

McMahon
McMorris
Rodgers
Meeks (NY)
Mica
Miller (FL)
Miller (MI)
Minnick
Mitchell
Moran (KS)
Murphy, Tim
Myrick
Nadler (NY)
Neugebauer
Nunes
Olson
Paul
Paulsen
Pence
Petri
Pitts
Platts
Poe (TX)
Posey
Price (GA)
Putnam
Radanovich
Rehberg
Reichert
Roe (TN)
Rogers (AL)
Rogers (MI)
Rooney
Roskam
Royce
Ryan (WI)
Scalise
Schock
Schrader
Sensenbrenner
Sessions
Sestak
Shadegg
Shimkus
Shuster
Simpson
Smith (NE)
Smith (NJ)
Smith (TX)
Snyder
Souder
Stearns
Sullivan
Tauscher
Terry
Thompson (PA)
Thornberry
Tiahrt
Tiberi
Tsongas
Turner
Upton
Walden
Wamp

Whitfield Wolf Young (FL)
Wilson (SC) Wu
Wittman Young (AK)

NOT VOTING—12
Barton (TX) Miller, Gary Schauer
Kilpatrick (MI) Pallone Schmidt
Larson (CT) Pascrell Thompson (MS)

Levin Sanchez, Loretta Westmoreland

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (during
the vote). There are 2 minutes remain-
ing on this vote.

O 1427

Messrs. CARDOZA, COSTA, KIND,
and NADLER of New York changed
their vote from ‘“‘yea’ to ‘‘nay.”’

Mr. HILL changed his vote from
“nay’’ to “‘yea.”

So (two-thirds not being in the af-
firmative) the motion was rejected.

The result of the vote was announced
as above recorded.

——————

PERSONAL EXPLANATION

Mr. LARSON of Connecticut. Mr. Speaker,
today | was unable to attend four votes due to
my presence at a funeral in New Jersey. |
would have voted “yes” for the following
missed votes:

On the motion to table H. Res. 312, on rais-
ing a question of the privileges of the House
(rollcall vote 175); on agreeing to H. Res. 305,
a measure to consider H. Con. Res. 85, to set
forth the congressional budget for the United
States Government for fiscal year 2010 (roll-
call vote 176); on agreeing to H. Res. 306,
providing for consideration of H.R. 1664, to
amend the executive compensation provisions
of the Emergency Economic Stabilization Act
of 2008 (rollcall vote 177); and on the motion
to suspend the rules and pass the End
GREED Act (rolicall vote 178).

—————

MOMENT OF SILENCE IN REMEM-
BRANCE OF MEMBERS OF
ARMED FORCES AND THEIR
FAMILIES

The SPEAKER. The Chair would ask
all present to rise for the purpose of a
moment of silence.

The Chair asks that the House now
observe a moment of silence in remem-
brance of our brave men and women in
uniform who have given their lives in
the service of our Nation in Iraq and
Afghanistan and their families, and of
all who serve in our Armed Forces and
their families.

—————

ANNOUNCEMENT BY THE SPEAKER

The SPEAKER. Without objection, 5-
minute voting will continue.
There was no objection.

————

HONORING FOUR SLAIN OAKLAND
POLICE OFFICERS

The SPEAKER. The unfinished busi-
ness is the vote on the motion to sus-
pend the rules and agree to the resolu-
tion, H. Res. 290, on which the yeas and
nays were ordered.

The Clerk read the title of the resolu-
tion.
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The SPEAKER. The question is on
the motion offered by the gentleman
from Michigan (Mr. CONYERS) that the
House suspend the rules and agree to
the resolution, H. Res. 290.

This will be a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 417, nays 0,
not voting 15, as follows:

[Roll No. 179]

YEAS—417

Abercrombie Conyers Herseth Sandlin
Ackerman Cooper Higgins
Aderholt Costa Hill
Adler (NJ) Costello Himes
Akin Courtney Hinchey
Alexander Crenshaw Hinojosa
Altmire Crowley Hirono
Andrews Cuellar Hodes
Arcuri Culberson Hoekstra
Austria Cummings Holden
Baca Dahlkemper Holt
Bachmann Davis (AL) Honda
Bachus Davis (CA) Hoyer
Baird Davis (IL) Hunter
Baldwin Davis (KY) Inglis
Barrett (SC) Davis (TN) Inslee
Barrow Deal (GA) Israel
Bartlett DeFazio Issa
Bean DeGette Jackson (IL)
Becerra Delahunt Jackson-Lee
Berkley DeLauro (TX)
Berman Dent Jenkins
Berry Diaz-Balart, L. Johnson (GA)
Biggert Diaz-Balart, M. Johnson (IL)
Bilbray Dicks Johnson, E. B.
Bilirakis Dingell Johnson, Sam
Bishop (GA) Doggett Jones
Bishop (NY) Donnelly (IN) Jordan (OH)
Bishop (UT) Doyle Kagen
Blackburn Dreier Kanjorski
Blumenauer Driehaus Kaptur
Blunt Duncan Kennedy
Boccieri Edwards (MD) Kildee
Boehner Edwards (TX) Kilroy
Bonner Ehlers Kind
Bono Mack Ellison King (IA)
Boozman Ellsworth King (NY)
Boren Emerson Kingston
Boswell Engel Kirk
Boucher Eshoo Kirkpatrick (AZ)
Boustany Etheridge Kissell
Boyd Fallin Klein (FL)
Brady (PA) Farr Kline (MN)
Brady (TX) Fattah Kosmas
Braley (IA) Filner Kratovil
Bright Flake Kucinich
Broun (GA) Fleming Lamborn
Brown (SC) Forbes Lance
Brown, Corrine Fortenberry Langevin
Brown-Waite, Foster Larsen (WA)

Ginny Foxx Larson (CT)
Buchanan Frank (MA) Latham
Burgess Franks (AZ) Latta
Burton (IN) Frelinghuysen Lee (CA)
Butterfield Fudge Lee (NY)
Buyer Gallegly Lewis (CA)
Calvert Garrett (NJ) Lewis (GA)
Camp Gerlach Linder
Campbell Giffords Lipinski
Cantor Gingrey (GA) LoBiondo
Cao Gohmert Loebsack
Capito Gonzalez Lofgren, Zoe
Capps Goodlatte Lowey
Capuano Gordon (TN) Lucas
Cardoza Granger Luetkemeyer
Carnahan Graves Lujan
Carney Grayson Lummis
Carson (IN) Green, Al Lungren, Daniel
Carter Griffith E.
Cassidy Grijalva Lynch
Castle Guthrie Mack
Castor (FL) Gutierrez Maffei
Chaffetz Hall (NY) Maloney
Chandler Hall (TX) Manzullo
Childers Halvorson Marchant
Clay Hare Markey (CO)
Cleaver Harman Markey (MA)
Clyburn Harper Marshall
Coble Hastings (FL) Massa
Coffman (CO) Hastings (WA) Matheson
Cohen Heinrich Matsui
Cole Heller McCarthy (CA)
Conaway Hensarling McCarthy (NY)
Connolly (VA) Herger McCaul
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MecClintock Platts Slaughter
McCollum Poe (TX) Smith (NE)
McCotter Polis (CO) Smith (NJ)
McDermott Pomeroy Smith (TX)
McGovern Posey Smith (WA)
McHenry Price (GA) Snyder
McHugh Price (NC) Souder
McIntyre Putnam Space
McKeon Radanovich Speier
McMahon Rahall Spratt
McMorris Rangel Stark
Rodgers Rehberg Stearns
McNerney Reichert Stupak
Meek (FL) Reyes Sullivan
Meeks (NY) Richardson Sutton
Melancon Rodriguez Tanner
Mica Roe (TN) Tauscher
Michaud Rogers (AL) Taylor
Miller (FL) Rogers (KY) Teague
Miller (MI) Rogers (MI) Terry
Miller (NC) Rohrabacher Thompson (CA)
Miller, George Rooney Thompson (PA)
Minnick Ros-Lehtinen Thornberry
Mitchell Roskam Tiahrt
Mollohan Ross Tiberi
Moore (KS) Rothman (NJ) Tierney
Moore (WI) Roybal-Allard Titus
Moran (KS) Royce Tonko
Murphy (CT) Ruppersberger Towns
Murphy, Patrick Rush Tsongas
Murphy, Tim Ryan (OH) Turner
Murtha Ryan (WI) Upton
Myrick Salazar Van Hollen
Nadler (NY) Sanchez, Linda Velazquez
Napolitano T. Visclosky
Neal (MA) Sarbanes Walden
Neugebauer Scalise Walz
Nunes Schakowsky Wamp
Nye Schiff Wasserman
Oberstar Schock Schultz
Obey Schrader Waters
Olson Schwartz Watson
Olver Scott (GA) Watt
Ortiz Scott (VA) Waxman
Pastor (AZ) Sensenbrenner Weiner
Paul Serrano Welch
Paulsen Sessions Wexler
Payne Sestak Whitfield
Pelosi Shadegg Wilson (OH)
Pence Shea-Porter Wilson (SC)
Perlmutter Sherman Wittman
Perriello Shimkus Wolf
Peters Shuler Woolsey
Peterson Shuster Wu
Petri Simpson Yarmuth
Pingree (ME) Sires Young (AK)
Pitts Skelton Young (FL)
NOT VOTING—15
Barton (TX) Levin Sanchez, Loretta
Clarke Miller, Gary Schauer
Green, Gene Moran (VA) Schmidt
Kilpatrick (MI) Pallone Thompson (MS)
LaTourette Pascrell Westmoreland
O 1437

So (two-thirds being in the affirma-
tive) the rules were suspended and the
resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

————
GENERAL LEAVE

Mr. FRANK of Massachusetts. Mr.
Speaker, I ask unanimous consent that
all Members have 5 legislative days, on
H.R. 1664, to revise and extend their re-
marks and insert into the RECORD ex-
traneous material thereon.

The SPEAKER pro tempore (Mr.
HiMESs). Is there objection to the re-
quest of the gentleman from Massachu-
setts?

There was no objection.

——
PAY FOR PERFORMANCE ACT

The SPEAKER pro tempore. Pursu-
ant to House Resolution 306 and rule

XVIII, the Chair declares the House in
the Committee of the Whole House on
the state of the Union for the consider-
ation of the bill, H.R. 1664.
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IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved

itself into the Committee of the Whole
House on the state of the Union for the
consideration of the bill (H.R. 1664) to
amend the executive compensation
provisions of the Emergency Economic
Stabilization Act of 2008 to prohibit un-
reasonable and excessive compensation
and compensation not based on per-
formance standards, with Mr. JACKSON
of Illinois in the chair.

The Clerk read the title of the bill.

The CHAIR. Pursuant to the rule, the
bill is considered read the first time.
The gentleman from Massachusetts
(Mr. FRANK) and the gentleman from
Georgia (Mr. PRICE) each will control
30 minutes.

The Chair recognizes the gentleman
from Massachusetts.

Mr. FRANK of Massachusetts. Mr.
Chairman, I want to begin by recog-
nizing the two Members who are the
main authors of this bill, and I will
begin with 2 minutes for the gentleman
from Florida (Mr. GRAYSON).

Mr. GRAYSON. Mr. Chairman, we
offer H.R. 1664, the Pay for Perform-
ance Act. The Pay for Performance Act
is based on two simple concepts: 1, no
one has the right to get rich off tax-
payer money, and 2, no one should get
rich off abject failure.

The U.S. Government spent $170 bil-
lion to stabilize AIG, and it now owns
80 percent of that company. Yet re-
cently AIG paid more than $165 million
in bonuses to 73 employees with this
taxpayer money. We should not be pay-
ing an arsonist to put out his own fire,
and we should not be paying an execu-
tive to ruin his own bank.

Mr. Chairman, an economy in which
a bank executive can line his own
pockets by destroying his company
with risky bets is an economy that will
spiral downward to failure. And a gov-
ernment that hands out money to such
executives is a government that fails
to protect its own taxpayers.

H.R. 1664 is designed to allow respon-
sible compensation to those who work
for companies running on taxpayer
money. The bill freezes current bonus
payments for executives and employees
of companies that have accepted cap-
ital investments from the TARP pro-
gram until that investment capital is
paid back to the government. It allows
for new compensation and bonus ar-
rangements to be made, as long as they
are based on performance standards
and are not excessive or unreasonable.
These standards must be crafted by the
Treasury Secretary within 30 days and
approved by the Federal Financial In-
stitutions Examination Council.

Our job is to act on behalf of tax-
payers to fix our economy, and we do
so today with this bill. The restrictions
in this bill apply only to financial in-
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stitutions that have taken capital in-
vestments from the taxpayer, and they
are commonsense restrictions. Pay
cannot be excessive or unreasonable,
and bonuses must be based on perform-
ance standards. If the banks want to
avoid, for some reason, these common-
sense restrictions, there’s a very sim-
ple way for them to do so. Just pay the
bailout money back to the government,
and that’s what the banks say they
want to do. I know that taxpayers in
my district will happily take it back.

The CHAIR. The time of the gen-
tleman has expired.

Mr. FRANK of Massachusetts. I yield
the gentleman an additional 30 sec-
onds.

Mr. GRAYSON. I asked the CEO of
AIG when he came to testify before the
Financial Services Committee, is it
more important to protect bank execu-
tives who have lost billions of dollars
and still get millions of dollars worth
of pay, or to protect us? The answer to
that question is now before this body,
and I know which side I'm on.

Mr. PRICE of Georgia. Mr. Chairman,
I am pleased to yield 1 minute to my
friend from Texas (Mr. CULBERSON).

Mr. CULBERSON. Mr. Chairman, the
bill before the House is simply political
cover for liberals who rushed their $800
billion stimulus bill through the
House, ensuring these AIG bonuses
would be paid. You know, Mr. Chair-
man, if the Members had more than 12
hours to read this 1,100 page, $800 bil-
lion stimulus bill, we might have been
able to spot problems like this before
Members were forced to vote. And in
fact, Mr. Chairman, one of the Mem-
bers who voted for this stimulus bill is
the sponsor of the legislation before us,
Mr. GRAYSON. I'd like to ask the gen-
tleman from Florida if he would yield
for a question. I will yield my time,
Mr. GRAYSON. I'd like to yield to you,
please, sir, for a question please, sir.
Mr. GRAYSON, thank you very much.
Because I would like to ask the gen-
tleman from Florida—I thank you, Mr.
GRAYSON. If I could, before I yield, very
quickly, if I could, sir, would you
please answer yes or no if you read the
1,100-page stimulus bill before the vote.

The CHAIR. The time of the gen-
tleman has expired.

Mr. PRICE of Georgia. I yield the
gentleman an additional minute.

Mr. CULBERSON. Did you read the
bill before the vote?
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Mr. CULBERSON. There is your an-
swer, Mr. Chairman.

It is, I think, a terrible injustice to
the taxpayers of America that the lib-
eral leadership of this House is jam-
ming through $800 billion spending bills
with very few committee hearings,
with less than 12-hours’ notice, without
the opportunity for Members to read
the bill, with a majority that promised
to be the most transparent, account-
able and honest majority in Congress
in history, underneath a President who
promised that he would not sign a bill
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that was not laid out for at least 5 leg-
islative days. The Member from Flor-
ida walks away from the microphone,
the author of the amendment before us,
who cannot even tell us if he read the
bill.

American taxpayers deserve better in
a time of economic crisis. When we are
guardians of the Treasury, our respon-
sibility is as trustees—to protect our
children and grandchildren from finan-
cial ruin. In 60 days, Mr. Chairman,
this liberal majority has spent over $1.3
trillion, money our kids cannot afford.

The CHAIR. The time of the gen-
tleman has expired.

Mr. FRANK of Massachusetts. Reg-
ular order.

The CHAIR. Members should address
the Chair even when engaged in a col-
loquy.

Mr. FRANK of Massachusetts. Mr.
Chairman, I will yield myself as much
time as I may consume.

This is really extraordinary. What
you have just heard is a denunciation
of something that was done by the Con-
gress a few weeks ago and a refusal to
undo it. I have never seen people, Mr.
Chairman, so attached to something
they hate. This is presumably a psy-
chological disorder which I am not
equipped to diagnose.

The objection of the gentleman from
Texas was that, when the recovery bill
was passed, it was passed too quickly.
We signed it that night. It included a
provision that should not have been in
there. This bill takes it out. It takes it
out in a way that makes sure it will
have had no effect, because it dealt
with something in the past, and it is
undone by this.

Speaking about being undone, my
Republican colleagues were being un-
done by the loss of their whipping boy.

Mr. CULBERSON. Mr. Chairman, will

you yield?

Mr. FRANK of Massachusetts. I will
yield.

Mr. CULBERSON. Mr. Chairman,

truly, all we ask is for transparency.
All we ask is for time for the taxpayers
and for the people of America to read
the bill.

Mr. FRANK of Massachusetts. I will
take back my time.

The bill under consideration is 5%
pages. I believe even the gentleman
from Texas could have read it by now,
and if the gentleman from Texas has
not been able to read this 5%-page bill,
I will talk long. Even if you read slow,
you’ll get it done.

The point is that this bill undoes
what he is complaining about. Note the
refusal to address the subject. The
complaint was that the amendment in
the recovery package said that bonuses
in the past given by AIG or by anybody
else would not be covered by the re-
strictions in that bill. This undoes it.
This takes it away. My colleagues on
the other side are kind of like kids who
have had a toy bear or a blanket, and
this security blanket means a lot to
them. Their security blanket is being
able to complain about something that
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happened before the break. This bill
undoes what happened before the break
and makes it a nullity. They at some
point, Mr. Chairman, have to outgrow
the security blanket.

Now, of course, here is the real prob-
lem. They do not want to vote for a bill
that restricts excessive pay and unrea-
sonable bonuses. The gentleman from
Texas has now had a chance to read the
bill and has a question for me about
this bill.

Mr. CULBERSON. Will
tleman yield?

Mr. FRANK of Massachusetts. Yes.

Mr. CULBERSON. Mr. Chairman,
truly, in all sincerity, I would ask only
if you as chairman would promise us
that you would lay these bills out for
72 hours before the vote so that the
American people could read the bill.
My objection is to the 1,100-page $800
billion stimulus which was laid out for
12 hours.

Mr. FRANK of Massachusetts. I will
take back my time to say that this is
the bill that came out of the Financial
Services Committee, and this was not
out for 72 hours. It was out for much
more than 72 hours. We, in fact,
marked up the bill, with amendments,
in an open markup last Wednesday. We
voted on it on Thursday.

Mr. CULBERSON. Thank you.

Mr. FRANK of Massachusetts. No.
I'm sorry. The gentleman wants to de-
bate a bill that was passed in February.
He can have all of the Special Orders
he wants in order to beat that dead
horse, because it is a dead horse, Mr.
Chairman. This bill that he does not
want to debate the merits of, that he is
probably prepared to vote against and
is looking for some reason to, undoes
what was done back then for the recipi-
ents of TARP funds. So that is the
issue. This bill was marked up in com-
mittee. It was fully debated in com-
mittee.

Mr. CULBERSON. This bill—

Mr. FRANK of Massachusetts. I'm
sorry. The gentleman has twice asked
me to yield for questions.

The CHAIR. The gentleman from
Massachusetts controls the time.

Mr. FRANK of Massachusetts. I have
twice yielded to the gentleman for
questions, which I must say, in all par-
liamentary decorum, to me, did not
seem to substantially add to the qual-
ity of the debate, because we are on
this bill that he does not want to talk
about. This bill was out. It was de-
bated. It has been laid forth. We have
amendments that will be considered to
be adopted that were also made public
for some time. Here is the point:

This bill addresses what Members on
the other side complained about. Ap-
parently, they regret that fact. They
would rather complain than have us
undo the source of their complaints, so
that is why they are dealing so unhap-
pily with this legislation.

Now let me get back to the merits of
this bill. It says, if you have received
capital contributions under the TARP,
like AIG—AIG, by the way, was origi-

the gen-
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nally, of course, given money under the
Bush administration, by the Bush-ap-
pointed head of the Federal Reserve
and with the approval of the Bush-ap-
pointed Secretary of the Treasury. It
later got TARP funds.

From the Senate, from the Senator
of Connecticut, we then saw restric-
tions. He deserves credit for adding re-
strictions when no one else had pushed
for them. He did not get all of the re-
strictions that he should have gotten,
which was because of other people ob-
jecting. There was a requirement that
the restrictions not be retroactive.
Members complained about that. This
bill fixes it. Let me emphasize again:
This bill undoes the exemption of ret-
roactive bonuses from the darned lan-
guage. I don’t understand why people
are opposed.

Mr. CULBERSON. Would the gen-
tleman yield?

Mr. FRANK of Massachusetts. No.
Let me explain this to the gentleman
from Texas. I yielded to him twice. 1
am not going to continue to let the
gentleman from Texas evade the issue
by not debating this bill. He has his
own time. I am not going to waste the
limited time we have to explain this
bill with this kind of continued lament
for the passage of a complaint.

What the bill says—and what I want
to stress—is that it is only for people
who get capital funds under the TARP.
This does not interfere with small busi-
ness lending. It does not interfere with
people participating in the impaired
asset program, and I can guarantee
that it will not be so extended.

It says, if you get a capital contribu-
tion under the TARP bill, as long as
you have that contribution, you cannot
make payments that are excessive and
unreasonable. You can give bonuses if
they are performance-based, and it re-
peals what the Republicans have been
complaining about.

Mr. Chairman, in closing, let me say
I condole them on their loss. Their at-
tachment to what they hated is truly
impressive, but they are going to have
to live with the fact that we are going
to undo that and that they are now
going to have to talk about what this
bill does.

I reserve the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
I yield 1 minute to the gentlewoman
from North Carolina (Ms. FOXX).

Ms. FOXX. Mr. Chairman, I do want
to talk about this bill, but it is very
difficult to talk about this bill without
also talking about the bill that it is
going to undo. What I would like to
point out—and I am sorry I did not
think of this sooner—is that this bill
really is redundant, and if it is not po-
litical theater, then I don’t understand
why we have to have the words ‘‘execu-
tive or employee’’ in this bill. I assume
that every executive is also an em-
ployee. If this bill is not written as po-
litical theater, then we would simply
say ‘‘any employee’ because an execu-
tive is an employee.

So I would like to ask the gentleman
from Massachusetts if he would ask the
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Rules Committee to take a friendly
amendment to take out the word ‘‘ex-
ecutive’ because it is redundant.

I would also like to point out that,
this morning, when I spoke about the
sponsor of the bill and about his ambi-
tion to get this bill passed, I neglected
to say that I have heard that he has
told people he wants to be the first
freshman to pass a bill. That is very
ambitious, but I think he has found a
good piece of political theater.

The CHAIR. The time of the gentle-
woman has expired.

Mr. FRANK of Massachusetts. Reg-
ular order.

The CHAIR. The gentleman from
Massachusetts controls the time.

Mr. FRANK of Massachusetts. I
thank you, Mr. Chairman.

I now recognize for 2 minutes——

Ms. FOXX. Mr. Chairman, would the
gentleman yield?

The CHAIR. The gentleman from
Massachusetts controls the time.

Ms. FOXX. I was hoping he would
ask——

Mr. FRANK of Massachusetts. Reg-
ular order, Mr. Chairman.

The CHAIR. The gentleman from
Massachusetts controls the time.

Mr. FRANK of Massachusetts. Mr.
Chairman, I am going to yield myself
30 seconds to say:

Apparently, there are two alternative
strategies that the minority has in dis-
cussing this bill: one, discuss a bill
that was passed 6 weeks ago; two, ig-
nore the rules of the House and just
talk whenever they feel like it. Neither
one seems, to me, to advance debate.

I now yield 2 minutes for serious con-
versation to the gentleman from Con-
necticut (Mr. HIMES).

Mr. HIMES. Mr. Chairman, I rise
today in support of H.R. 1664. This is a
commonsense measure to protect
American taxpayers by making sure
that their hard-earned dollars are used
carefully and wisely in our efforts to
stabilize our financial institutions. Let
us be very clear about one thing: No
one is happy that the TARP was nec-
essary. We have far better uses for our
money than stabilizing the very insti-
tutions that helped drive this economy
into a ditch, but into a ditch it went,
and we need to pull it out.

President Bush, Secretary Paulson
and this very House decided in October
of last year that we would pump bil-
lions of dollars into these firms. Now,
like it or not, the dollars are there. So
the only question that matters is:
Should we look after those dollars?
Should we, as the Representatives of
the American people, look after their
dollars to make sure that they are used
wisely? The answer to that question
must be ‘‘yes.”

H.R. 1664 says one thing to TARP re-
cipients: Pay your people, but do so
reasonably and according to their per-
formance. Pay reasonably and accord-
ing to performance. The bill asks the
Secretary of the Treasury to develop
guidelines for those things. It does not
ask the 435 Members of Congress but,
rather, Treasury.
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I expect that compensation commit-
tees and boards of directors around this
country will be very interested in those
guidelines because they know that it is
their job to craft reasonable, perform-
ance-based compensation for their
companies and for their shareholders.
They have a fiduciary obligation to
their shareholders. Like it or not, the
American people are now shareholders,
and we, as their Representatives have a
clear fiduciary obligation to the Amer-
ican taxpayer. We have a clear interest
in aligning the interests of the employ-
ees in the banks we now own with the
interests of the American taxpayers.
You do that through performance-
based compensation. You do that by
supporting this bill that aligns pay
with performance.

Mr. PRICE of Georgia. Mr. Chairman,
I yield 1 minute to the gentlewoman
from North Carolina (Ms. FOXX).

Ms. FOXX. Mr. Chairman, Mr. HIMES
is leaving, and I wanted to ask him a
question, but I noticed that the major-
ity party is getting their Members off
the floor as quickly as they possibly
can today so that we do not have a
chance to ask them any questions.

I believe that Mr. HIMES voted for the
stimulus bill, and what I wanted to ask
him was whether or not he had read the
bill before he had voted for it, but as I
said, I think they are doing a very good
job of getting their Members off the
floor so they can’t be put on the record
in any way.

Mr. FRANK of Massachusetts. Mr.
Chairman, I yield 2 minutes to the gen-
tlewoman from Nevada (Ms. BERKLEY).

Ms. BERKLEY. Mr. Chairman, I rise
to engage Chairman FRANK in a col-
loquy.

First, I want to state on the record
that I have, in fact, read this bill, and
this colloquy is regarding this bill.

During the past few months, legiti-
mate business travel for meetings,
events and incentive programs has dra-
matically decreased across the coun-
try, especially in my district of Las
Vegas. The decline is due, in part, to
the state of our economy but also to
the perception that Washington is
seeking to limit these legitimate busi-
ness practices. This negative percep-
tion has created an environment where
every business in the United States is
beginning to question whether or not
they should hold a meeting, an event
or incentive travel programs.

As you know, Mr. Chairman, every
canceled meeting or event means less
business for the hotels, conference cen-
ters, restaurants, and small companies
across the country that cater to busi-
ness travelers. Hardworking, middle-
class Americans like those in my dis-
trict—and I have 10% percent unem-
ployment, not the CEOs—are the peo-
ple who ultimately pay the price if
companies continue to cancel business
meetings and incentive travel.

I would like to clarify with the chair-
man that nothing in this bill or in the
amendments to be offered today would
discourage or limit the use of meet-
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ings, events and incentive travel orga-
nized by a company to serve legitimate
business purposes. Is that the chair-
man’s understanding?

I yield to the chairman.

Mr. FRANK of Massachusetts. Yes.

This bill deals only with compensa-
tion, not with travel. The gentlewoman
referred to incentive travel. Any incen-
tives that were performance-based
would be fully allowed. If by selling a
certain number of things you earned a
trip, that would be allowed. So it spe-
cifically does not deal with travel for
the business. It would allow perform-
ance-based incentives for this or for
any other purpose.
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Ms. BERKLEY. I thank the gen-
tleman for clarifying the legislation
and the language.

Mr. PRICE of Georgia. Mr. Chairman,
I am pleased to yield 5 minutes to the
deputy ranking member of the Finan-
cial Services Committee, the gen-
tleman from Texas (Mr. NEUGEBAUER).

Mr. NEUGEBAUER. Mr. Chairman, I
guess we could call this a Big Govern-
ment week because we’re going to roll
out a big budget, it has big deficits, in-
creases our national deficit to a larger
number, going to bring out big tax in-
creases.

But you know, a lot of discussion has
been had about all of the things that
the Federal Government’s involving
themselves in. And the word ‘‘outrage’
keeps coming up. And many of us were
outraged about the level of the bonuses
that we found out were being paid at
AIG. I think what—more than an out-
rage about bonuses I think the Amer-
ican people are outraged at the level of
money that’s being invested of their
hard-earned taxpayer money into these
entities. We find out that now the
American people are investors in
banks, insurance companies, probably
soon to be in the automobile business;
and in fact, you’re going to get an ex-
tended warranty from the TUnited
States Government. And what people
are wondering and are outraged about
is, when does this Big Government, Big
Brother, when is the end of this train?

One of the concerns that I have is
that we now have—people were out-
raged about GSEs, and now we have
TSEs, and that’s taxpayer-supported
entities. And people that used to get
outraged in this body because we were
trying to listen in on foreign enemies,
worried about their individual rights—
and now we have no problem, though,
for the United States Government to
start determining what is reasonable
compensation in this country.

Am I outraged about the bonuses? 1
am more outraged that we would rel-
egate to government and to govern-
ment employees for them to sit down
and determine whether that is a rea-
sonable compensation. People say.
Well, this is only foreign entities that
we’ve invested capital into. But, you
know, that’s always the way policy
gets started in this country. It starts
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off with a little bit of a foot in the door
and pretty soon, the gorilla is com-
pletely in the room.

So down the road, if I am a small
businessman and I have an SBA loan,
for example, I am wondering if at some
point in time the SBA calls up and
says, You know what? You’re taking
too big a salary out of your company
so0 we’re going to set a reasonable set
salary for you. What does that do to
entrepreneurialism in this country?
What about people that are partici-
pating in other government programs?
Is the government then going to start
saying, Well, we’ve looked and we
know that you have got a contract. So
you’re one of the small business con-
tractors that has a government con-
tract. And, you know, we’ve looked at
your IRS records and you’re making a
lot of money off of that contract. We
think maybe we ought to renegotiate
that contract because you’re making
too much money.

Now, that sounds farfetched, but I
would guarantee you if we were to roll
back this conversation a year ago and
you would tell the American people
that they are going to own banks, they
are going to own insurance companies,
that they are going to own automobile
companies, that they are going to have
over $5 or $6 trillion of their money
committed to these entities, people
would have laughed about it. But this
is really no laughing matter, Mr.
Chairman. This is serious.

This government, this country was
founded on the principles of individ-
ualism, empowerment and not for gov-
ernment to be big. In fact, there are
tea parties occurring all across this
country because people are outraged
about this. The same outrage that over
230, 240 years ago people were outraged
at how the King was treating the colo-
nists in this land called America. And
they were tired of the King telling
them what they could do, how much
money they could make, and who was
privileged and who was not privileged.
And yet we’re now starting down that
same trail with this bill today.

What should have happened here is
that we should have taken a reasonable
amount of time to determine how this
money was going to be distributed,
term sheets should have been put to-
gether if we’re going to invest Amer-
ican taxpayers’ money, we ought to
know exactly what that money is going
to be used for, how it’s going to be
used. If we want to limit salaries, you
do that before you pass out the money.

But that is all really a smokescreen.
What the conversation and debate in
all of this time that we ought to be
using today is we ought to be talking
about how are we going to get the
American taxpayers’ money back. Peo-
ple want to focus on the bonuses, and
they messed up, they cut a deal with
the White House in the middle of the
night, had people put things in the bill
to cover them so that they didn’t have
to lose face. You know, the $170 million
in bonuses is a big deal, but let me tell
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you what a big deal is $170 billion in
money that we invested in AIG.

Mr. Chairman, let’s return America
back to the American people. Let’s not
infringe upon their rights, let’s not
start down the road where government
starts telling us how much money we
can make, what we will do with our
money. And I urge the people to vote
against this bill.

Mr. FRANK of Massachusetts. Mr.
Chairman, I yield myself such time as
I may consume.

This is really an interesting debate
we’re having within the Republican
Party.

The first speakers were critical of the
bill which passed in the recovery bill
because it limited Senator DoODD’s re-
strictions on compensation and said
they wouldn’t apply retroactively. As I
said, it was Senator DODD who initi-
ated the notion of further restrictions.
And many of the Republicans were
upset that it didn’t go far enough.

But now we have the deputy leader of
the Republican side objecting that
we’re going too far, directly contrary
to the complaints that we didn’t apply
these retroactively, he’s upset that we
applied them at all. And he says it’s an
interference with free enterprise.

Let’s stress again. And I do know, he
did say this is a revolt against King
George in effect. And it is. King George
Bush. Because we are dealing here with
a program initiated under the Bush ad-
ministration. We are dealing here when
we talk about AIG with a grant of
funds that came without any congres-
sional input with the approval of the
Bush administration.

We did, some of us, raise the com-
pensation issue last fall. Yes, we did.
We said that if you’re going to take
government money, you accept some
compensation restrictions. The gen-
tleman from Texas—and I do note that
he’s left the floor. I think the gen-
tleman from Texas is entitled to leave
the floor. I don’t think having made a
speech you have to sit here and listen
to some of the other speeches. I have to
because I am the manager of the bill. I
wish I didn’t have to listen to some of
these speeches, particularly the repet-
itive ones about the bill 6 weeks ago.
But since commenting on people leav-
ing the floor is in vogue, I thought I
would become fashionable at least in
this regard.

But here’s the point. We say if you
receive TARP funds capital infusion,
you accept some restrictions. That is
no more an interference with free en-
terprise than any other contracting
rule the Federal Government has. And
as to the gentleman from Texas’s sug-
gestion, he said, Oh, but this isn’t the
problem. The problem is where it will
go.
Now, Mr. Chairman, I have observed
that when people are opposed to some-
thing but don’t have confidence in the
persuasive quality of the arguments on
the particular issue, they migrate to
what would happen if it was applied in
a wholly different context. It will not
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be applied in a wholly different con-
text.

I speak for myself and the majority
leader, Mr. HOYER. This bill is confined
to people who take a capital infusion
under the TARP. It will not be ex-
tended to any other participant in the
impaired asset program, in the small
business lending program, in the higher
education lending program. I would
not, as chairman, convene a meeting
for such a bill. The majority leader
would not bring one to the floor.
Again, there is zero chance of that hap-
pening.

But when Members complain about
something that might happen that
won’t happen, it is because they are
against what is happening but don’t
have the confidence that if they said it,
people would believe it.

Let’s go back to what this bill does.
It undoes the restriction on retro-
activity that had been a cause of such
outrage among the Republicans, and I
repeat again. They appear to have be-
come so attached to their outrage that
they are even more outraged that they
won’t be able to be outraged any more.

Secondly, we say that if you receive
a capital infusion under the TARP pro-
gram and only a capital infusion, you
may not make salary payments that
are excessive or unreasonable and you
can give bonuses as long as they are
performance-based, such as in re-
stricted stock or in other ways.

I await Members on the other side—
because a number of them have spoken,
but not one of them has objected to the
bill on its merits. The gentleman from
Texas said, Well, if you took this prin-
ciple and went further, it would be a
problem. The other Members said, Isn’t
it too bad we did something 6 weeks
ago that we’re now undoing? I have yet
to hear an argument against this bill.

I reserve the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
I am pleased to yield to the gentleman
from Alabama (Mr. BACHUS) such time
as he may consume.

Mr. BACHUS. Mr. Chairman, every
day brings news of a new government
program, a new government interven-
tion, a new government mandate, or a
new government tax. Most of them
share the same thing: they are large.

This bill claims to be about executive
compensation. But what it really is is
just another step expanding the size,
the involvement—and more impor-
tantly—the control of the Federal Gov-
ernment into not only the private sec-
tor but into all aspects of our lives.

That’s our concern. Yes, it’s about
this bill. But, yes, Mr. Chairman, it is
about much more than this bill. You're
right about that.

Sometimes the expansion is subtle,
as in the case of this bill. Sometimes
it’s more direct, more obvious, like the
budget that we will vote on as soon as
tomorrow. We are witnessing in light
speed in just the past few months—and
then the budget will pass in the next
few years as it goes into effect—a re-
lentless and massive expansion of the
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Federal Government. And I, for one,
Mr. Chairman, am concerned. Out-
raged? I would say ‘‘fear’” and ‘‘con-
cern” are better. But I do believe that
as the years go by and we look back on
what we’ve done and what we will do in
this next year, I believe the American
people will be outraged.

As a Member, I took an oath to up-
hold the principles of the Constitution
which intentionally and specifically
limited the power of the central gov-
ernment. Would our forefathers have
ever considered giving the government
a say on how much a private citizen
earned, the so-called say-on-pay? In
reading both the Constitution and the
Federalist Papers, it clearly appears
they would not.

I think most Americans believe our
Founding Fathers had it right. I ap-
plaud the chairman’s honesty. For
years, he has advocated a government
role in limiting the amount of salaries.

Later tonight, we will consider a
budget. As we have said repeatedly—
and we are going to say again today—
it spends too much, it taxes too much,
and it borrows too much. It expands
the government control on a scale that
we’ve not seen before, not even in the
New Deal. It spends more money in
this administration than was spent
from the time of George Washington to
George Bush. The majority criticized
Bush for the deficits, and now they will
double and triple them in the next 10
years under their proposal.

The scope and reach of this legisla-
tion is breathtaking. If you had told
me a month ago—and I will recognize
the chairman. I will yield to him in a
minute when I get to the particulars on
this bill.

If you had told me a month ago that
Congress wanted to increase the tax
burden on charitable contributions, I
would have said it’s an April Fool’s
joke. But the fact is that if donations
to charities go down, the government
will say it has to step in. But there will
be a big difference. The government
will be choosing what it wants to sup-
port and how. It can support groups
like ACORN instead of my local church
or local charity. Instead of allowing
people to support their own causes and
make their own choices about their
charitable contributions, the govern-
ment will expand into what will obvi-
ously and clearly be a restriction on
private charities as their funds are re-
stricted.
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Unfortunately, it wasn’t an April
Fool’s Day joke, and that’s what is
being proposed this very week, restrict-
ing private contribution, and there’s a
pattern developing here.

Just this week, we saw a government
mandate to change the management of
General Motors. Regardless of what
you think about the performance of the
CEO—and I don’t think it was good. I,
for one, do not defend his stewardship.
But do we want the Federal Govern-
ment making such far-ranging deci-
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sions on hiring and firing and setting
salaries and job descriptions for every-
one from the manager to the recep-
tionist?

This is all about government control,
government command and control,
running an economy, not according to
free enterprise principles, which many
of my Democratic colleagues admit-
tedly and honestly don’t agree with. It
is about making business decisions
based not on competitiveness but based
on social goals.

Does anyone really believe that a
government that is about to add $10
trillion to our debt, to our children and
our grandchildren, has any expertise at
all in telling the private sector how to
turn a profit?

During the campaign, President
Obama said, ‘“‘So if somebody wants to
build a coal-powered plant, they can.
It’s just that it will bankrupt them be-
cause they’re going to be charged such
a huge sum for all the greenhouse gas
that’s being emitted.”

Later today, we will take a step down
that road with cap-and-trade. We’'re
going to raise every American’s utility
bill if that utility is fired by coal.

We hear the government will require
the automobile makers to produce
green cars. No one argues with the idea
of cleaner-burning cars, but maybe
someone should ask consumers wheth-
er they can afford to spend several
thousand dollars more to buy them or
whether such a policy will end the need
for taxpayer support. I think not. I
think it will make General Motors less
profitable, and the taxpayer invest-
ment will certainly be at risk.

This is the problem with government
getting involved in the management of
business. Decisions will be based on the
government’s political agenda and not
sound economics. There will be no lim-
its to how far this can go and will go.

Will the government start telling
companies we’d like to review your ad-
vertising to see if you’re sending the
right message or spending too much?
Will the government tell drug compa-
nies, who market similar products, we
think there’s too much competition,
maybe you should combine products or
merge to make prices cheaper? Now,
you don’t have to do that, but if you do
business with the government, you do.
Some believe less competition leads to
lower prices. I don’t think this is the
case at all.

Now, the legislation before us today,
it gives the Treasury Secretary and a
board, all unelected, headed by a Har-
vard professor, wide discretion to for-
mulate performance-based compensa-
tion standards for hundreds of banks
across America. Who does the legisla-
tion apply to? Let me read the legisla-
tion: Compensation payment to any ex-
ecutive or employee under any existing
compensation arrangement.

Any executive or employee? Line 23
on page 2, Mr. Chairman. Every em-
ployee. There is nothing in this legisla-
tion to prevent the Secretary from de-
ciding that one measure of perform-
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ance is where the loan officers are ap-
proving loans to favored constituencies
that the administration may believe
are entitled to a loan or to credit. That
was precisely the type of government
allocation of capital and decisions that
helped lead us into the housing bubble
and the collapse of Freddie and Fannie,
at a cost of hundreds of billions of tax-
payer money.

In 1999, I introduced into the RECORD
on this House floor the article from the
New York Times, not a friend of the
minority, which said, first, the govern-
ment directed that you would make
home loans to people with poor credit,
and then it went further and said not
only with poor credit but without a
down payment. Part of the reason
we’re here today is because the govern-
ment did that. There’s no question that
we need more performance-based pay
decisions, but the government deciding
and judging the performance of em-
ployees and private companies? The
Secretary of the Treasury deciding
whether an employee is performing? I
think not.

The answer is not a dramatic expan-
sion of government control. That
hasn’t worked in any country. It didn’t
work in Russia. It didn’t work in
China. It’s not working in North Korea,
and it’s not working in Cuba.

The American economy has always
attracted entrepreneurs and business
investment because it has been free of
the political risk present in developing
and socialist countries. We have at-
tracted investment and have main-
tained a strong currency because of the
belief in foreign investors, whom we de-
pend on and must have to support not
only this economy but the spending
that is proposed. In fact, more than
half the borrowing going forward for
this new budget will have to be bor-
rowed from citizens in just three for-
eign countries. Without those assump-
tions, the budget doesn’t work. With-
out the assumptions, there’s more defi-
cits. Without those assumptions, with-
out that foreign investment, we default
on our obligation.

As I say, we have attracted invest-
ment and a belief that we in America
are productive, specifically because of
the belief that our government does
not take arbitrary and punitive actions
to negatively affect business oper-
ations. It doesn’t break contracts, it
doesn’t confiscate property, and it
doesn’t set salaries.

Let me close by saying I honestly
fear, Mr. Chairman, that this bill and
the overall thrust of what we are hear-
ing from this administration is tilting
that delicate balance. The implications
for our competitiveness as a country,
our economy, and the prosperity of our
citizens and their freedoms are dis-
turbing.

In the end, America has succeeded by
putting its faith not in government but
in the people. That’s what the Con-
stitution is all about, and I, for one,
will always trust the people and always
distrust the government. I make no
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apology for that. The solution is not
this bill. What we need is a strategy to
get the government out of the bailout
business, out of the taxpayer bailout
business, with no further intrusions
into what should have been and needs
to be and will need to be in the future,
private decisions.

Mr. Chairman, you and I can come to
an agreement, and that agreement can
be no further government bailout. That
is the only way to avoid more govern-
ment interference, more government
control, and ultimately, the loss of not
only our freedom but our prosperity. I
appreciate the honest differences here,
but I accept fully your statement that
we on this side are outraged. We’re
fearful, we’re concerned, and we be-
come more S0 every day.

Mr. FRANK of Massachusetts. How
much time remains on each side?

The CHAIR. The gentleman from
Massachusetts has 14 minutes remain-
ing. The gentleman from Georgia has
6%2 minutes remaining.

Mr. FRANK of Massachusetts. I yield
myself such time as I may consume.

I heard the gentleman from Alabama
say that we should not get into this
business of fixing compensation. Some-
one claiming to be the gentleman from
Alabama last year voted for legislation
which included the following. It was
the rescue plan. The gentleman voted
for it when it passed.

On page 12 of that bill, there’s a
heading, section 111, ‘‘Executive Com-
pensation and Corporate Governance.”’
The gentleman from Alabama voted for
this. So did the rest of the Republican
leadership. They did it at the request
of President Bush and of Secretary
Paulson and of Chairman Bernanke,
not heretofore known for their social-
ism. But the gentleman from Alabama
voted for exactly what he now decries.

It is a grant of authority to the Sec-
retary of the Treasury to require—I'm
now quoting. He shall require that the
financial institution meet appropriate
standards for executive compensation
and corporate governance. It goes be-
yond much of this bill, corporate gov-
ernance. The standard shall be effec-
tive for the duration of the period that
the Secretary holds an equity or debt
position in the financial institution. So
the gentleman voted for this when the
Republicans were in power. Cir-
cumstances apparently change opin-
ions.

In fact, there’s also this great incon-
sistency. For a month now, the Repub-
licans have been complaining that in
the recovery bill we adopted a provi-
sion as the Congress which limited the
reach of the government’s intervention
into compensation. That was the part
about retroactivity. This undoes that
limitation. So, in the name of limiting
government, the gentleman denounces
the bill that would undue the limita-
tion that his party has been denounc-
ing. There is a fundamental gap that
can only be explained, it seems to me,
by something other than the merits.

Given what the gentleman from Ala-
bama said—we’ve got to get the gov-
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ernment out of this—why was he then
opposed, if he was, to the language that
limited its retroactive application? In
fact, if you believe that one of the big
arguments is that we changed the rules
after the fact, he should have been for
that limitation.

The arguments about free enterprise
and not understanding the principles
are just nonsense, Mr. Chairman. We’re
not debating free enterprise. We’re de-
bating how best to make it work.

I think Franklin Roosevelt helped
save free enterprise. I think rules help
save free enterprise. I think when Sec-
retary Paulson in the Bush administra-
tion called for more regulation of cred-
it default swaps and collateralized debt
obligations, we’ll probably be getting
an announcement that they will be op-
posed to that, because that’s what we
are going to be going forward trying to
do.

Yes, the government does have a role
in this, but to return to this bill, which
the gentleman only briefly discussed, it
does do what the gentleman voted for
last fall, and by the way, the argument
that the government was responsible—
the gentleman said in 1999 this started.
I was not going to refer to the history,
but from 1995 through 2006, Members of
the Republican Party controlled this
Chamber, and they controlled it tight-
ly. If, in 1999, the gentleman from Ala-
bama, as a member of the Republican
majority on the Financial Services
Committee thought there was a prob-
lem, they should have done something
about it.

The gentleman from Alabama was,
for a time later on, the chairman of the
Financial Institutions Subcommittee,
which had jurisdiction over lending
standards. Some of us wanted to pass a
bill to limit abuse of subprime lending.
Yes, that happened, Mr. Chairman, in
the House. It happened in 2007, after we
became the majority, and let me say
now I think we still have the potential
for the bad loans to be made.

When this House returns after the
April break, we will have in committee
arguments on the floor legislation that
will stop precisely the kind of loans
that the gentleman from Alabama de-
cried, and I await with interest what
the votes will be.

I reserve the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
we have no more speakers on this side,
so until the chairman is ready to close,
I will reserve.

Mr. FRANK of Massachusetts. I yield
4 minutes to the gentleman from Cali-
fornia (Mr. SHERMAN).

Mr. SHERMAN. This bill does three
things. First, it requires the issuance
of regulations defining excessive and
unreasonable compensation and applies
them only to those who are holding our
capital. As the Chairman pointed out,
similar legislation is already law and
was voted in favor of by the Republican
leadership.
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The bill we passed in October of last
year specifically required the Treasury
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to issue appropriate standards for exec-
utive compensation—not for every
company in America, but for those
that are holding our money. Clearly,
this new language will provide addi-
tional impetus for Treasury to issue
appropriate regulations.

There are other things the bill does.
First, it deals with excessive bonuses
and the provision that Senator DODD is
now famous for having added to the re-
covery legislation.

As I think every Member of this
House knows, Senator DobpD had a pro-
vision that he added—and he was pre-
vailed upon to cause his provision not
to apply to preexisting contracts.

Since then, those on the other side of
the aisle have done two things that
strike me as inconsistent. They have
denounced Senator DODD’s amendment
and the philosophy behind it, and they
have denounced the fact that it doesn’t
apply retroactively to preexisting con-
tracts. This is like announcing that
you detest the taste of broccoli and
complaining that you didn’t get a dou-
ble helping. It makes no sense except
for those who simply want to find
something to denounce.

This bill eliminates the exception
that Senator DoODD has been so Vi-
ciously criticized for by the other
party. If you vote against this bill,
then you are embracing the very excep-
tion that many of you have been vili-
fying.

Third, this bill has a disclosure provi-
sion that I authored. It says that com-
panies that are holding our TARP
money must disclose how many of
their employees are getting a total
compensation package of over $5 mil-
lion; how many have a total compensa-
tion package of over $3 million; how
many over $1 million. Why? Because if
the American people are putting up the
money, they have a right to know.

Now the self-styled ‘‘defenders of cap-
italism” say that we’ve got to protect
these companies from the influence of
the taxpayer. How is capitalism actu-
ally supposed to work? Those who pro-
vide the capital and take the risk are
supposed to have some control. That’s
real capitalism. The taxpayers are tak-
ing the risk with these companies. We
hope to get our money back. As soon as
we do, the companies can operate as
they will.

Instead, we’re told that we need a
kind of cancerous capitalism—a system
that works like this: Socialism for the
risks, capitalism for the rewards.

I don’t think Adam Smith would
have voted for the TARP bill. The gen-
tleman from Alabama did. I voted
against it. But I do think that econo-
mist Adam Smith—not our colleague
from Washington—would vote ‘‘yes’ on
this bill because those who provide the
capital should control—or have at least
some control—of the enterprise. And
that includes some control over com-
pensation.

To say instead that firms should take
our money but not listen to our ideas
on how it should be used, that isn’t
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capitalism. That is socialism for the
rich.

Mr. FRANK of Massachusetts. How
much time do I have remaining, Mr.
Chairman?

The CHAIR. The gentleman from
Massachusetts has 6% minutes remain-
ing. The gentleman from Georgia has
6% minutes remaining.

Mr. FRANK of Massachusetts. I will
be the closing speaker so the gen-
tleman may proceed.

The CHAIR. The Chair recognizes the
gentleman from Georgia.

Mr. PRICE of Georgia. Thank you,
Mr. Chairman.

It’s been an interesting discussion,
there’s no doubt about it. We’ve talked
about executive compensation, we’ve
talked about a problem that arose—a
specific problem that arose when Sen-
ator DoDD put that language in the bill
in the middle of the night—in the
spending bill.

The interesting thing about it, Mr.
Chairman, is that the bill to remove
that language is 11 lines long. It’s just
11 lines long. It’s not 6 pages long.

So if we were to do what some in this
body on the other side say—the only
thing we’re here to do, which is to re-
move that language—it would be H.R.
1673 from Mr. LUNGREN. That’s the bill
that would remove the 11 lines that
make it so that that backroom deal for
AIG executives would be stricken.

So I think it’s important that we ap-
preciate what’s going on. I appreciate
the comments from the gentleman
from California, who did indeed, I
think appropriately, describe what was
in the bill. It’s important that our col-
leagues look at this bill. It’s not too
long. Six pages. We can indeed read it.
I hope some of my colleagues will read
it.

The title of the bill: To amend execu-
tive compensation and to prohibit un-
reasonable and excessive compensation
and compensation not based on per-
formance standards.

When you read the bill and get to
who’s going to define all that, which is
really the question, Mr. Chairman—
who’s going to define that. Usually, we
think that in a market economy, in the
United States economy, in the econ-
omy that has allowed more success and
more opportunity for more individuals
than any nation in the history of man-
kind, that the way that we define com-
pensation and performance in the mar-
ket is in the private market, not in the
government.

So on page 3 it says that no payment
would be able to provide for compensa-
tion that is unreasonable or excessive
as defined in standards established by
the Secretary. The Secretary of the
Treasury is going to tell us what is un-
reasonable and what is quality per-
formance.

Well, the Secretary of the Treasury,
let’s look at his biography, Mr. Chair-
man. Oh, my goodness. He’s the ninth
president and chief executive officer of
the Federal Reserve Bank of New York,
which began when he began his service
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there in 2003. It’s a wonderful job. But
what experience does he have in setting
compensation? In fact, what experience
does the government have in setting
compensation?

He first joined the Department of the
Treasury in 1988. Let me think a mo-
ment, Mr. Chairman. That means 21
years of service for the Department of
the Treasury or in the Federal Govern-
ment. Well, that’s wonderful, and he’s
to be commended for it, but what expe-
rience does he have and why would the
Nation want him to be deciding what
compensation and performance stand-
ards are for this Nation?

Maybe it was in his education. He
went to Dartmouth College, bachelor’s
degree in government and Asian stud-
ies in 1983. Wonderful institution.
Great study. Master’s in international
economics and East Asian studies in
1985.

Mr. Chairman, not to slight the Sec-
retary of the Treasury, but the Amer-
ican people do not believe that the Sec-
retary of the Treasury ought to be set-
ting compensation limits for anybody.

Why? Why does all this feel so
strange? It’s because we’re in a polit-
ical economy. We’re no longer in the
market economy that the American
people know and love and embrace.

What does a political economy look
like? Well, the gentleman from Cali-
fornia described it. He said, Because of
the disclosure provisions, the American
people, who are putting up the money,
have a right to know. Well, sure they
have a right to know. But that’s not
what a market economy is.

He says that the people have a right
to know and set the limits because this
is capitalism. No. Capitalism was
bastardized a year or more ago when
we started down this road that, Mr.
Chairman, I opposed every step of the
way. Because we pointed out then this
is where we’d get. We would get to be
debating on the floor of this House
what kind of compensation members in
the private sector ought to have.

Well, Mr. Chairman, that’s a dan-
gerous place to be. It’s a dangerous
place to be because it leads Presidents
to thinking that they can remove CEOs
from private companies. That’s where
it leads to. It leads Members of Con-
gress to believe that they can call on
the Treasury Department to get money
out of previous bills that have been
passed in Congress even though the in-
stitution in their district doesn’t qual-
ify under the rules that have been pro-
vided.

Mr. Chairman, it’s a dangerous place
to be. And it violates the Constitution.
I know it’s a quaint document, Mr.
Chairman. We don’t think about it
much anymore. But article I, section 9
says, ‘‘No bill of attainder or ex post
facto law shall be passed.” Mr. Chair-
man, this bill is each. It is each.

Mr. Chairman, this is a bad step. It’s
a bad and a dangerous step for this
Congress. It adds to the dangerous and
reckless—and reckless—policies of this
administration that the American peo-
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ple recognize as not being consistent
with American fundamental prin-
ciples—the market principles that have
made this Nation the greatest Nation
in the history of mankind.

Mr. Chairman, I urge my colleagues
to recognize this bill for what it is, and
that is a bill that this Congress ought
not adopt.

I yield back the balance of my time.

Mr. FRANK of Massachusetts. I yield
myself the remaining time, first to say
that this dangerous step was of course
taken—if you think it’s a dangerous
step—last fall, when, with the support
of the Republican leader and the Re-
publican whip and the ranking Repub-
lican on the committee, Congress
passed a bill which had a section on ex-
ecutive compensation and corporate
governance.

This one called on the Secretary to
set appropriate standards. Frankly, ex-
cessive and unreasonable is a tighter
limitation. Unlike this one, it isn’t just
the Secretary of the Treasury—it is the
Secretary of the Treasury, in accord-
ance with, and has to get the approval
of the head of the FDIC, Ms. Bair, the
Comptroller of the Currency. Yes,
there’s a consultation with the head of
the oversight board. She has no vote on
it. The votes are from the regulators.

Let’s stress again—this only applies,
this bill, to people who voluntarily
keep capital infusions from the Federal
Government. If they don’t like it, they
can return the money. That’s what an
assault on free enterprise is.

The ranking Republican said before
that anybody who does business with
the Federal Government might be sub-
jected to that. No, that’s not remotely
true. It certainly isn’t true in the bill.

The bill explicitly says that if you do
business with one of the covered enti-
ties, you’re not covered by this. It ex-
plicitly says that.

Not being able to argue against this
bill on the merits, they then say, Well,
what happened if it was applied 16 dif-
ferent other ways? I don’t think it
should be. I didn’t know it won’t be.

Again, when people argue against
what is not in the bill, but what might
come, it’s because they have no con-
fidence in their arguments against the
bill.

We did adopt, with a majority of Sen-
ate Republicans, the leadership—not
quite a majority—but the leadership of
House Republicans on these issues,
President George Bush—we’ve already
adopted rules that say, quite sensibly,
if you take the Federal money, there
are some restrictions. And if you don’t
like it, give the money back.

Now the gentleman from Georgia
said, Oh, but the bill goes too far be-
cause it doesn’t just repeal what we
did. And he talked about the Lungren
bill. T hadn’t heard about the Lungren
bill. The reason is that the Lungren
Republican bill was introduced after we
had made clear what we were going to
do on Monday, 2 days before we marked
up the bill. It was not called to my at-
tention. No member of the Republicans
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on the Financial Services Committee
said, Let’s just do it this way.

We had an open markup. The Lun-
gren bill could have been offered as an
amendment by any Republican member
of the committee. They did not do it. If
they forgot, Mr. LUNGREN himself could
have come to the Rules Committee and
asked that it be made in order as
amendment. They did not do it.

They quietly introduced a bill, made
sure that no one noticed it; called it to
no one’s attention; deliberately re-
frained from offering it as an amend-
ment at an open markup, when they
could have; deliberately refrained from
going to Rules Committee and asking
that it be made in order; and now
they’re complaining that it wasn’t
adopted.

The fact is this: The Republicans re-
gret losing the provision that was
added mistakenly, in my judgment, in
the hurried deliberations, hurried con-
clusion on the recovery bill.

The gentleman from California men-
tioned this. The Senator from Con-
necticut offered restrictions. The Mem-
bers on the other side baffle me some-
times—sometimes more than others.
They are critical of restrictions. The
gentleman from Connecticut offered re-
strictions on compensation. Presum-
ably, they would denounce him for
that. But as the gentleman from Cali-
fornia pointed out, they are objecting
to offering restrictions, and then
they’re objecting because somebody
persuaded him the restriction
shouldn’t be so restrictive.

Now we also have in here a provision
that this will lead people to give back
TARP money. At an earlier stage, be-
fore I think they reconsidered the total
inconsistency of it, some of the Repub-
licans said, Oh, this is a problem be-
cause it will give back TARP money.
Of course, these are the same people
who said they wished there was no
TARP.

So, first they don’t want restrictions,
then they complain because the re-
strictions are not made retroactive,
then they complain when we take away
the provision that restrictions
wouldn’t be retroactive. First they say
they don’t want any TARP at all, then
they worry there will be a smaller
TARP because people will give the
money back.

Here is the essential element of this
bill. Apparently, my Republican col-
leagues do not want to say to the larg-
est financial institutions that—and
we’re going to adopt an amendment, I
hope, that limits this to the larger in-
stitutions because the community
banks have been unfairly tarred by
this. They didn’t make the mistakes
that led us here. They weren’t part of
the Republican majority from 1995 to
2006 that passed no legislation on
Fannie Mae and Freddie Mac, that
passed no regulation on subprime lend-
ing, that did nothing about any of the
abuses in other areas, all of which we
tried to correct when we came to power
in 2007.
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But what we have is a bill that says
if you get capital infusions of $250 mil-
lion or more from the Federal Govern-
ment and you decide to keep that
money, then you should not make pay-
ments that are excessive or unreason-
able.

People said, what is that? Well, you
know when you are running a com-
pany, you try to hold your expenses
down to the least possible. You pay
your employees, frankly, as little as
you can get and still have them work.
But there has been an exception to
that at the top levels. We do say reten-
tion bonuses are a mistake, where peo-
ple say, I have the secret to the for-
mula and if you don’t bribe me, I'm
going to quit. We are saying, No, don’t
give into that. Give them performance
bonuses, as you can do.

So these are the issues, two pieces of
this bill: Do we undo the restriction on
retroactivity that was in the recovery
bill that has been so denounced, and
then do they lose their major source of
ability to denounce? And, do you say to
a bank that has taken more than $250
million in Federal funds: For as long as
you voluntarily decide to keep that
money, do not make bonus payments
that are not performance-based and do
not make excessive and unreasonable
payments?

Members have invoked the American
people. I do not think the American
people stand wholly behind the propo-
sition that people should be able to
keep the Federal money, not volun-
tarily return it, and then disregard any
rules about who gets what.

I do believe it is possible for institu-
tions to use performance bonuses and
to make payments that are not exces-
sive or unreasonable, that will go, as
the gentleman from California has
pointed out on many cases, into the
millions of dollars a year to some of
the top people. These will be people
who will be very well paid, people who
will be much better paid, I guarantee
you, than the auto workers who have
borne the brunt of the Republican deci-
sion that it is okay to restrict.

By the way, where were my col-
leagues who want free enterprise and
no interference with wages when the
Senator from Tennessee, Mr. CORKER,
was trying to drive down the wages of
auto workers, American auto workers,
and saying that the American auto
workers shouldn’t get the wages that
are paid by the American companies?

There is every argument being given
here. But what I do not understand, as
I listen to these inconsistent argu-
ments that have no weight, what is it
about saying that if you take Federal
money voluntarily, you can’t make ex-
cessive payments that troubles them?

Mr. VAN HOLLEN. Mr. Chair, | rise in sup-
port of H.R. 1664, the Pay for Performance
Act.

I’'m honored today to join my colleagues in
supporting the Pay for Performance Act, a
measure designed to ensure that taxpayers’
dollars are used wisely to protect our financial
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institutions, and | want to applaud the work
done on this issue by Representatives GRAY-
SON and HIMES. The recently disclosed AIG
bonuses highlight the potential for abuses of
the public trust by companies rewarding em-
ployees with excessive compensation—all on
the taxpayer dime. This legislation will ensure
that companies receiving TARP funds tie pay
to performance. | am particularly pleased that
this bill includes a provision | authored requir-
ing full disclosure of compensation and perks
for the family members of employees working
for these companies.

Mr. CANTOR. Mr. Chair, my wife currently
receives compensation from a financial institu-
tion that would be covered by the provisions of
H.R. 1664. | have determined that this con-
stitutes a direct personal and pecuniary inter-
est under clause 1 of Rule Ill of the Rules of
the House and thus | will be answering
“present” on any question related to H.R.
1664 put to the House or to the Committee of
the Whole House.

The CHAIR. All time for general de-
bate has expired.

Pursuant to the rule, the amendment
in the nature of a substitute printed in
the bill shall be considered as an origi-
nal bill for the purpose of amendment
under the 5-minute rule and shall be
considered read.

The amendment in the nature of a
substitute is as follows:

H.R. 1664

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. PROHIBITION

PENSATION.

(a) PROHIBITION ON CERTAIN COMPENSATION
NOT BASED ON PERFORMANCE STANDARDS.—Sec-
tion 111 of the Emergency Economic Stabiliza-
tion Act of 2008 (12 U.S.C. 5221) is amended by
redesignating subsections (e) through (h) as sub-
sections (f) through (i), and inserting after sub-
section (d) the following:

“‘(e) PROHIBITION ON CERTAIN COMPENSATION
NOT BASED ON PERFORMANCE STANDARDS.—

‘(1) PROHIBITION.—No financial institution
that has received or receives a direct capital in-
vestment under the Troubled Assets Relief Pro-
gram under this title, or with respect to the Fed-
eral National Mortgage Association, the Federal
Home Loan Mortgage Corporation, or a Federal
home loan bank, under the amendments made
by section 1117 of the Housing and Economic
Recovery Act of 2008, may, while that capital in-
vestment remains outstanding, make a com-
pensation payment, other than a longevity
bonus or a payment in the form of restricted
stock, to any executive or employee under any
existing compensation arrangement, or enter
into a new compensation payment arrangement,
if such compensation payment or compensation
payment arrangement—

““(A) provides for compensation that is unrea-
sonable or excessive, as defined in standards es-
tablished by the Secretary, in consultation with
the Chairperson of the Congressional Oversight
Panel established under section 125, in accord-
ance with paragraph (2); or

‘“‘(B) includes any bonus or other supple-

mental payment that is not directly based on
performance-based measures set forth in stand-
ards established by the Secretary in accordance
with paragraph (2).
Provided that, nothing in this paragraph ap-
plies to an institution that did business with a
recipient of a direct capital investment under
the TARP.

““(2) STANDARDS.—Not later than 30 days after
the date of enactment of this subsection, the
Secretary, with the approval of the agencies

ON CERTAIN COM-
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that are members of the Federal Financial Insti-
tutions Examination Council, and in consulta-
tion with the Chairperson of the Congressional
Oversight Panel established under section 125,
shall establish the following:

““(A) UNREASONABLE AND EXCESSIVE COM-
PENSATION STANDARDS.—Standards that define
‘unreasonable or excessive’ for purposes of sub-
paragraph (1)(A).

‘“(B)  PERFORMANCE-BASED  STANDARDS.—
Standards for performance-based measures that
a financial institution must apply when deter-
mining whether it may provide a bonus or reten-
tion payment under paragraph (1)(B). Such per-
formance measures shall include—

‘(i) the stability of the financial institution
and its ability to repay or begin repaying the
United States for any capital investment re-
ceived under this title;

“‘(ii) the performance of the individual erecu-
tive or employee to whom the payment relates;

““(iii) adherence by executives and employees
to appropriate risk management requirements;
and

‘“(iv) other standards which provide greater
accountability to shareholders and taxpayers.

““(3) REPORTING REQUIREMENT.—

‘““(A) IN GENERAL.—Any financial institution
that is subject to the requirements of paragraph
(1) shall, not later than 90 days after the date
of enactment of this subsection and annually on
March 31 each year thereafter, transmit to the
Secretary, who shall make a report which states
how many persons (officers, directors, and em-
ployees) received or will receive total compensa-
tion in that fiscal year in each of the following
amounts:

““(i) over $500,000;

““(ii) over $1,000,000;

““(iii) over $2,000,000;

“(iv) over $3,000,000; and

“(v) over $5,000,000.

The report shall distinguish amounts the insti-
tution considers to be a bonus and the reason
for such distinction. The name or identity of
persons receiving compensation in such amounts
shall not be required in such reports. The Sec-
retary shall make such reports available on the
Internet. Any financial institution subject to
this paragraph shall issue a retrospective an-
nual report for 2008 and both a prospective and
retrospective annual report for each subsequent
calendar year until such institution ceases to be
subject to this paragraph.

“(B) TOTAL COMPENSATION DEFINED.—For
purposes of this paragraph, the term ‘total com-
pensation’ includes all cash payments (includ-
ing without limitation salary, bonus, retention
payments), all transfers of property, stock op-
tions, sales of stock, and all contributions by the
company (or its affiliates) for that person’s ben-
efit.”.

(b) REVISION TO RULE OF CONSTRUCTION.—
Section 111(b)(3)(D)(iii) of the Emergency Eco-
nomic Stabilization Act of 2008 (12 U.S.C.
5221(b)(3)(D)(iii)) is amended by inserting before
the period the following: *‘, except that an enti-
ty subject to subsection (e) may not, while a
capital investment described in that subsection
remains outstanding, pay a bonus or other sup-
plemental payment that is otherwise prohibited
by clause (i) without regard to when the ar-
rangement to pay such a bonus was entered
into”.

The CHAIR. No amendment to the
committee amendment is in order ex-
cept those printed in House Report 111-
71. Each amendment may be offered
only in the order printed in the report,
by a Member designated in the report,
shall be considered read, shall be de-
batable for the time specified in the re-
port, equally divided and controlled by
the proponent and an opponent of the
amendment, shall not be subject to
amendment, and shall not be subject to
a demand for division of the question.
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AMENDMENT NO. 1 OFFERED BY MR. FRANK OF
MASSACHUSETTS

The CHAIR. It is now in order to con-
sider amendment No. 1 printed in
House Report 111-71.

Mr. FRANK of Massachusetts. I rise
to offer that amendment.

The CHAIR. The Clerk will designate
the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 1 offered by Mr. FRANK of
Massachusetts:

In subsection (e)(1) of the matter proposed
to be inserted by section 1(a) of the bill, in
the matter following subparagraph (B),
strike ‘“‘nothing in this paragraph” and all
that follows through ‘‘under the TARP” and
insert ‘“‘an institution shall not become sub-
ject to the requirements of this paragraph as
a result of doing business with a recipient of
a direct capital investment under the TARP
or under the amendments made by the Hous-
ing and Economic Recovery Act of 2008°.

In subsection (e) of the matter proposed to
be inserted by section 1(a) of the bill, redes-
ignate paragraph (3) as paragraph (4) and in-
sert after paragraph (2) the following:

¢“(3) CLARIFICATION RELATING TO SEVERANCE
PAY.—For purposes of this subsection, a com-
pensation payment or compensation pay-
ment arrangement shall not include a sever-
ance payment paid by an employer in the or-
dinary course of business to an employee
who has been employed by the employer for
a minimum of 5 years upon dismissal of that
employee, unless such severance payment is
in an amount greater than the annual salary
of such employee or $250,000.”.

In the matter proposed to be inserted by
section 1(a) of the bill, in subsection (e)(4)(B)
(as redesignated by the previous amend-
ment), insert before the period the following:
‘‘or for the benefit of that person’s imme-
diate family members’’.

At the end of the bill, insert the following
new section:

SEC. 2. EXECUTIVE COMPENSATION COMMIS-
SION.

Section 111 of the Emergency Economic
Stabilization Act of 2008 (12 U.S.C. 5221), as
amended by section 1, is further amended by
adding at the end the following new sub-
section:

<)
SION.—

‘(1) ESTABLISHMENT.—There is hereby es-
tablished a commission to be known as the
‘Commission on Executive Compensation’
(hereinafter in this subsection referred to as
the ‘Commission’).

“(2) DUTIES.—

‘“(A) STUDY REQUIRED.—The Commission
shall conduct a study of the executive com-
pensation system for recipients of a direct
capital investment under the TARP. In con-
ducting such study, the Commission shall ex-
amine—

‘“(i) how closely executive pay is currently
linked to company performance;

‘“(ii) how closely executive pay has been
linked to company performance in the past;

‘‘(iii) how executive pay can be more close-
ly linked to company performance in the fu-
ture;

‘“(iv) the factors influencing executive pay;
and—

‘“(v) how current executive pay incentives
affect executive behavior.

‘(B) CONSIDERATION OF PROPOSALS.—The
Commission shall consider, in addition to
any recommendations made by members of
the Commission or outside advisers, the ef-
fects of implementing increased shareholder
voice in executive compensation.

““(3) REPORT.—

EXECUTIVE COMPENSATION COMMIS-
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‘“‘(A) IN GENERAL.—Not later than 90 days
after the date on which all members of the
Commission have been appointed, the Com-
mission shall deliver a report to the Presi-
dent and to the Congress containing—

‘(i) recommendations for legislative ac-
tion;

‘(ii) recommendations for executive ac-
tion, including actions taken by the Depart-
ment of the Treasury or any other agency for
which the Commission has recommenda-
tions; and

‘‘(iii) recommendations for voluntary ac-
tions to be taken by recipients of a direct
capital investment under the TARP.

‘“(B) MINORITY VIEWS.—The report required
under subparagraph (A) shall be accompanied
by any separate recommendations that mem-
bers of the Commission wish to make, but
that were not agreed upon by the Commis-
sion for purposes of the report required
under subparagraph (A). Such separate rec-
ommendations must take the form of a pro-
posal for aligning executive pay with the
long-term health of the company.

*“(4) COMPOSITION.—

““(A) The Commission shall be composed of
9 members, appointed as follows:

‘(i) 1 member appointed by the Council of
Economic Advisers.

‘“(ii) 1 member appointed by the Speaker of
the House of Representatives.

¢“(iii) 1 member appointed by the Senate
Majority Leader.

‘‘(iv) 1 member appointed by the House Mi-
nority Leader.

“(v) 1 member appointed by the Senate Mi-
nority Leader.

‘(vi) 1 member appointed by the Chairman
of the Financial Services Committee of the
House of Representatives.

‘(vii) 1 member appointed by the Ranking
Member of the Financial Services Com-
mittee of the House of Representatives.

‘(viii) 1 member appointed by the Chair-
man of the Banking, Housing, and Urban Af-
fairs Committee of the Senate.

“(ix) 1 member appointed by the Ranking
Member of the Banking, Housing, and Urban
Affairs Committee of the Senate.

‘(B) Each appointing entity shall name its
member within 21 days of the date of the en-
actment of this subsection.

“(C) Any vacancy in the Commission shall
be filled in the same manner as the original
appointment.

““(5) ACTIVITIES.—

‘“(A) The Chairman of the Financial Serv-
ices Committee of the House of Representa-
tives shall select one member to serve as the
Chairman of the Commission, and such
Chairman will call to order the first meeting
of the Commission within 10 business days
after the date on which all members of the
Commission have been appointed.

‘“(B) The Commission shall meet at least
once every 30 days and may meet more fre-
quently at the discretion of the Chairman.

‘(C) The Commission shall solicit and con-
sider policy proposals from Members of Con-
gress, the financial sector, academia and
other fields as the Commission deems nec-
essary.

‘(D) The Commission shall hold at least
two public hearings, and may hold more at
the discretion of the Chairman.

‘(6) ACTIONS BY THE COMMISSION.—A deci-
sion of a majority of commissioners present
at a meeting of the Commission shall con-
stitute the decision of the Commission where
the Commission is given discretion to act,
including but not limited to, recommenda-
tions to be made in the report described in
paragraph 3.

“(7) STAFF.—The Chair may hire at his or
her discretion up to seven professional staff
members.
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‘“(8) TERMINATION.—The Commission shall
terminate 30 days after the date on which
the Commission submits its report to the
President and the Congress under paragraph
3.

“(9) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
subsection.

The CHAIR. Pursuant to House Reso-
lution 306, the gentleman from Massa-
chusetts (Mr. FRANK) and a Member op-
posed each will control 10 minutes.

The Chair recognizes the gentleman
from Massachusetts.

Mr. FRANK of Massachusetts. Mr.
Chairman, this is an amendment that
reflects the debate that we had to some
extent in the committee. Some Mem-
bers on both sides raised questions
about ambiguity. That is why you have
markups.

For example, we want to make it
very clear that this applies only to in-
stitutions that have received and vol-
untarily retained capital infusions.

So, as a later amendment offered by
one of our Republican colleagues does,
that I hope is adopted, it reinforces
that you don’t become subject to these
limitations on compensation just be-
cause you do business with an institu-
tion that gets the investment. One Re-
publican Member said, well, what
about people who buy or sell mortgages
from Fannie Mae and Freddie Mac? We
make it very clear that they would not
be covered.

We did make it clear that where peo-
ple have earned severance pay and
their salary was $250,000 or less, that
the severance pay is not greater than
$250,000, or the annual salary, that
earned severance pay could be paid
under previous contracts. We always
intended that. We wanted to make
sure. And it does create a commission
on executive compensation to study a
system, because some people thought,
well, we haven’t done it well enough.

Now, I have one other point, Mr.
Chairman. Would it be in order for me
to make a unanimous consent request
for a modification of the amendment?

The CHAIR. It is in order.

Mr. FRANK of Massachusetts. The
gentlewoman from North Carolina said
that she thought it was a mistake to
refer to both executive or employee,
because executives are employees. And
in the interest of that grammatical po-
sition, I ask unanimous consent to
amend the manager’s amendment to
incorporate the point made by the gen-
tlewoman from North Carolina, and
strike the words ‘‘executive or.”

The CHAIR. The Clerk will report the
modification.

The Clerk read as follows:

Modification to amendment No. 1. offered
by Mr. FRANK of Massachusetts:

Add at the end of the amendment:

On page 2, line 23—delete ‘‘executive or”’.
On page 4, line 14—delete ‘‘executive or”’.

The CHAIR. Is there objection to the
request of the gentleman from Massa-
chusetts?

Mr. PRICE of Georgia. Mr. Chairman,
reserving the right to object, I just re-
ceived this.
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My understanding is that this is re-
moving the words ‘‘executive or”
among those individuals who would
come under the jurisdiction of deter-
mining what compensation ought to be
or performance ought to be, so that it
would read that ‘‘any employee.” Is my
understanding correct?

Mr. FRANK of Massachusetts. If the
gentleman would yield, yes, that was
the point raised by the gentlewoman
from North Carolina. I think that ef-
fectuates her point.

Mr. PRICE of Georgia. And I appre-
ciate that. Continuing to reserve the
right to object, my sense is that what
this is, is actually a clarifying amend-
ment to a greater intent by the Mem-
bers on the majority side who——

Mr. FRANK of Massachusetts. Mr.
Chairman, I withdraw my unanimous
consent request.

The CHAIR. The request is with-
drawn.

Mr. FRANK of Massachusetts. Mr.
Chairman, I guess we get a sense of
what is happening here. The gentle-
woman from North Carolina raised the
point that, frankly, didn’t seem to me
one of the most important ever to be
raised. It said we had some redundancy
in the bill. Lawyers, of course, hate re-
dundancy, as we all know. They are
belt and suspenders opposed to it.

I tried to accommodate the gentle-
woman from North Carolina. It
touched off an entirely unnecessary de-
bate eating up the time. If the Mem-
bers are prepared to accept this at
some point, in the spirit of conciliation
I will offer it again, but not to be the
subject for extra debate time which in-
trudes on the Members’ time.

The manager’s amendment, as I said,
clarifies points that were raised, as I
just tried to do with the gentlewoman
from North Carolina, tried to give
some assurance. Sometimes the atmos-
phere gets so partisan that that effort
of conciliation becomes too difficult, so
I will leave it where it is.

I reserve the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
I am pleased to yield 2 minutes to the
gentleman from Nebraska (Mr. TERRY).

The CHAIR. Does the gentleman rise
in opposition to the amendment?

Mr. PRICE of Georgia. I claim the
time in opposition to the amendment.

The CHAIR. The gentleman from
Georgia is recognized for 10 minutes.

Mr. PRICE of Georgia. And I yield 2
minutes to the gentleman from Ne-
braska (Mr. TERRY).

Mr. TERRY. Let’s go over the chro-
nology of events here.

We had a stimulus bill that was 1,100
pages, and there was a provision within
the stimulus bill that was the opposite
of the intentions of the House and the
Senate, where language from the origi-
nal versions and intentions of the
House were stripped out in the middle
of the night with only a few people in
the room, which we have now subse-
quently learned that at least two of the
people in the room were Secretary
Geithner of the White House’s Cabinet,
and Senator DODD.
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Now, I heard an earlier speaker, the
gentleman from California, saying
something about how we are deriding
this one statement. They are right, be-
cause this one statement protected the
bonuses, specifically protected the bo-
nuses that became the outrage of
America.

This stimulus bill, with this language
protecting it that was inserted by the
White House and Senator DODD, who
has received about $200,000 in campaign
contributions from AIG, by the way,
that doesn’t get mentioned on the floor
too much. This was then brought to the
floor, 1,100 pages, put before this body
without an opportunity to read, a
promise to us and American people
that we would have 48 hours to read a
complex bill when we had very few
hours to read this bill.

And now we are in what we call the
coverup or cover your rear stage, be-
cause the people who voted for that
stimulus are now running for cover.

The CHAIR. The time of the gen-
tleman has expired.

Mr. PRICE of Georgia. I yield the
gentleman an additional 1 minute.

Mr. TERRY. We went through this
exercise a week or so ago when we
wanted to tax the bonuses at 90 per-
cent. And so I ask the original so-
called author, ostensible author of this
bill, Mr. GRAYSON, if he even read the
bill. And I would yield to Mr. GRAYSON
for an answer.

Okay. I guess we won’t get an answer
of whether or not he read the bill.

What we found out is that now the
public is still outraged because they
are mad at the coverup between the
Cabinet and Senator DoODD and this
body’s participation in it. So we are
going to take now an extra measure in
our CYA efforts and develop a bill that
now will make the Federal Government
intrude to the very core of any busi-
ness that accepted a dollar of TARP
dollars, where now the Treasury comes
in without any expertise and sets the
salaries for the secretaries on up.

Mr. FRANK of Massachusetts. I yield
myself 272 minutes to comment on the
most extraordinary display of illogic
ever inflicted on this Chamber.

The gentleman complains that the
restriction was adopted, but now com-
plains that we are going to undo it.

And the gentleman is leaving the
Chamber. Let me say to him, I under-
stand differences of opinion, but I do
resent the suggestion that I am trying
to cover anything up. As chairman of
the committee, ——

Mr. TERRY. Will
yield?

Mr. FRANK of Massachusetts. No. I
brought a bill to the committee for a
markup. We had an open markup. Peo-
ple could have offered any amendment
they wanted. We then brought the bill
to the floor. We went to the Rules
Committee. I urged some——

Mr. TERRY. Would the gentleman
yield for a clarification?

Mr. FRANK of Massachusetts. I will
yield.

the gentleman
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Mr. TERRY. For a clarification,
when you said brought to markup, are
you referring to the so-called Grayson
bill that you brought to the markup, or
the original stimulus?

Mr. FRANK of Massachusetts. I re-
claim my time. The answer is obvious.
No, the stimulus bill did not come to a
committee which had no jurisdiction
over it, as the Member well knew. I am
talking about the accusation that a
bill to correct a mistake is a coverup.

The illogic of that is overwhelming.
The lack, I think, of commitment here
to public policy is striking. The gen-
tleman is complaining about a mis-
take, and he calls an attempt to cor-
rect a mistake a coverup. What is the
coverup? This is a bill that was debated
openly in a markup, it was debated
openly in the Rules Committee. It is
being debated openly on the floor.

This accusation of coverup is not, it
seems to me, a serious contribution to
a debate on the merits. But there is
also the fundamental inconsistency on
the Republican side. They were op-
posed, and the gentleman said this bill
is going to get us deeper into the af-
fairs of corporations. How? By repeal-
ing something the gentleman was op-
posed to.

If in fact the provision he didn’t like
hadn’t been put in there in the first
place, we wouldn’t have been so deeply
into it. This is simply, let’s find some-
thing to complain about. Let’s ignore
logic.

The gentleman says he doesn’t want
us more deeply into corporations. Well,
then he should have been for that re-
striction. Indeed, his quarrel with Sen-
ator DODD is not that he only got part
of what he wanted, but that he moved
it at all. Because, remember, it was
Senator DoDD who initiated the further
restriction.

I reserve the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
I am pleased to yield to the gentleman
from New Jersey (Mr. GARRETT) for 5
minutes.

Mr. GARRETT of New Jersey. I
thank the gentleman from Georgia.
And I also thank the gentleman from
Massachusetts, for I agree with him, as
most Americans do, with regard to the
underlying bill here as far as the appar-
ent excesses, as far as the salaries that
some people made when they were
underperforming companies. And I
share the concern that taxpayers have,
and I share the chairman’s concern
with regard to his overall amendment
that he makes to the bill. But the un-
derlying bill here, however, has three
or four fundamental problems.

One, it is unconstitutional, as some
have said; secondly, it has an uncalled
for retroactive effect; thirdly, there is
this unfairness as we treat disparate
individuals within the same company;
and, fourthly, there is certainly a
harmful impact upon the very pro-
grams that our now Secretary of the
Treasury wishes to implement.
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On the unconstitutionality portion, I
am unclear, as are outside experts who
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have looked over this legislation, to
see exactly how it is within the powers
of the U.S. Congress, as much as we
may like to do so sometimes, to simply
go in and abrogate contracts that were
voluntarily made by willing parties on
either side. Regardless of whether the
fact is that those companies or those
individuals may be receiving Federal
dollars or not, whether there is a con-
stitutional ability to do so is a ques-
tion I think that this body should be
addressing and how that can be an-
swered.

The second aspect is the retro-
activity effect. Some of the provisions
in this bill I could probably come to
agreement with. But to step in here,
after the fact, and say that we are now
going to go back, backwards in time
and look at those very same corpora-
tions who had entered into contracts,
had activity prior to their receiving
TARP funds or other Federal dollars or
investments, capital investments, and
now saying, we are going backwards
and we will basically open up agree-
ments and open up terms of deals over
there and look back on them, seems to
be an activity that Congress should not
engage in.

Prospective is another matter. For
companies or banks or other financial
institutions that want to engage and
receive Federal dollars, absolutely.
They should be knowing what the
terms of the deal are on the table. And
if they accept them today, then those
are the deals going forward. But to go
backwards in time really raises, as I
said before, an unconstitutional aspect.

Finally, the unfairness as far as the
disparate treatment that you may re-
ceive within the same company. I
think the basic outrage that most
Americans have on this situation is
when we read in the paper the multi-
million dollar deals or bonuses that
people received, especially in those
failing companies, and say, How do
they receive millions and millions of
dollars? Well, this bill addresses that.
Fine. But it also addresses that sec-
retary who may be just working there
on weekends or part-time or even full-
time making slightly over $10 an hour
or more. That secretary comes within
the confines of this bill too. The custo-
dian or other worker in the business
would also fall within the purviews of
this legislation.

Now the answer might be, well, we
are still going to look to see whether
their payment is reasonable or exces-
sive. But why we would pick on those
individuals who did absolutely no
wrong and to say that now Congress is
going to be scrutinizing your salaries
and see whether or not you were paid
far too much for the activities that you
did in the company is beyond me.

Finally, the fourth portion, harmful.
Secretary Geithner comes out, finally,
after several failed attempts with his
plan on how we are going to get out of
this global morass that we are in right
now, and how does he want to do it? He
and the White House have opened their
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doors to the free enterprise system, the
capitalist markets, and the banking
and the financial institutions, as they
did this past week and said, Come on
board. Work with us as teammates in
this. We want to make you partners.
Partners? What partner wants to hook
up with somebody that if you are suc-
cessful, there may be other legislation
like this that will go in and claw back
the money that you made? If you’re
successful it may be clawed back. And
I have heard some people say, If you're
unsuccessful, maybe you will be penal-
ized.

And 1 appreciate the fact that the
chairman in Rules Committee yester-
day said, to paraphrase, he said, Fear
not. If it goes through my committee,
I would not permit such language to go
forward. And I appreciate that. But as
the chairman knows, the bill we did, I
think it was last Thursday, the 90 per-
cent tax, to the best of my knowledge,
did not go through your committee.
You and I may have liked it to. But it
did not.

So we have seen the way this House
operates. When the mood drives the
Speaker or the majority leader, they
can pass a bill through. A 90 percent
tax that basically makes the Tax Code
the penal code and punishes people for
activity that they never realized was
unlawful or inappropriate before, did
not go through his committee. So to
all of the best wishes of the chairman,
he unfortunately, may not have that
ability to block that provision going
forward as much as he and I might
wish that he did. So the legislation
that is before us still puts that harmful
impact upon him.

And finally, if I still have some time,
we have to ask the larger question,
what actually does this do at the end of
the day? Is it window dressing? Maybe.

The CHAIR. The time of the gen-
tleman has expired.

Mr. PRICE of Georgia. I yield the
gentleman 1 additional minute.

Mr. GARRETT of New Jersey. What
did we actually do? Well, it puts lan-
guage in here which says that there
cannot be excessive or unreasonable
compensation. Yesterday, again, at
Rules Committee, somebody from our
side of the aisle and someone from the
other side of the aisle asked, What is
excessive or unreasonable compensa-
tion? And quite candidly, they said
they couldn’t answer the question.
They will leave it to someone else.

I'm not sure if that is the right an-
swer to that question. If you’re going
to have legislation like this, and I
don’t support the legislation, but if
you’re going to have legislation like
this, you should be doing it the way we
dealt with Fannie and Freddie when we
had that situation and say, We don’t
want anybody making more than X,
and take the responsibility as Congress
and say, We are going to put the dollar
amounts in it. This doesn’t. This abro-
gates that to a Secretary of the Treas-
ury who can come up with who knows
what? It could be $1 million. It could be
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$10 million. It could be $100,000. It could
be $50,000.

We should not be putting this ambi-
guity in here. It doesn’t answer the
question. It is just one more way to say
that this is a potentially harmful, un-
constitutional, retroactive legislation
to the overall global climate that we
are in today.

Mr. FRANK of Massachusetts. Mr.
Chairman, I have only one speaker re-
maining.

Mr. PRICE of Georgia. I have no
speakers remaining, and I will consume
the rest of our time when the gen-
tleman is ready to close.

Mr. Chairman, may I ask how much
time remains?

The CHAIR. The gentleman from
Georgia has 1 minute remaining. The
gentleman from Massachusetts has 5
minutes remaining.

Mr. PRICE of Georgia. Mr. Chairman,
I think it is important to appreciate
that this bill is very far-reaching. It is
not just a simple little exclusion of an
amendment that was inserted in the
middle of the night on the previous $1
trillion spending bill that the majority
passed.

It includes compensation arrange-
ments and includes compensation limi-
tation potential by the Secretary of
the Treasury. It also includes perform-
ance-based standards that are also de-
fined by the Secretary of the Treasury.
Now what does that mean? The per-
formance in the bill or the performance
of an individual executive or employee
to whom the payment relates? The ad-
herence by executives or employees to
appropriate risk management require-
ments? And ‘‘other standards which
provide greater accountability to
shareholders and taxpayers.”’

What is all that?

Well, Mr. Chairman, I would suggest
that we don’t know what all that is.
And that is why the American people
are so concerned about these issues.
Because they know that the faith that
they have in the American system of
government and the American market-
place does not rest in the Secretary of
the Treasury. It does not rest in the
government. It rests in the ingenuity
and the vitality of the American peo-
ple. And that is where they want it to
remain.

The CHAIR. The time of the gen-
tleman from Georgia has expired.

Mr. FRANK of Massachusetts. Mr.
Chairman, first, I appreciate the gen-
erosity of the gentleman from New Jer-
sey when he accepts the fact that I in-
tend to do this through the committee
that I chair. He then suggested, how-
ever, that we might lose control of
this. I’'m talking now about the ability
to restrict the recipients of the capital
infusion. And he talked about a tax bill
that didn’t come out of the Committee
on Financial Services and a bill just
voted on today, defeated, out of Judici-
ary.

But I will assure him, given the sup-
port of the leadership on the Demo-
cratic side, of the importance of re-
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stricting this to recipients of capital
infusions. Both of those bills included
that same restriction. The Committee
on Financial Services had no great
input into the tax bill. But the writers
of that bill accepted our language that
applied only to recipients of a capital
infusion. Similarly, the Judiciary bill
applies only to recipients of the capital
infusion. And I have now put every
other chairman on notice about assur-
ances that will be there.

The other thing the gentleman from
New Jersey said indicates the split on
the Republican side. He denounced
retroactivity. There is a good argu-
ment against retroactivity, and the
courts may have to decide it. But re-
member that unlike the gentleman
from New Jersey with his consistency
to principle, a large number of Repub-
licans, including the gentleman from
Nebraska, have been denouncing the
administration and the Senate pre-
cisely for accepting the principle that
you don’t go retroactive. The gen-
tleman from New Jersey said, ‘“‘Don’t
be retroactive.” But most of the other
Republicans have been saying, ‘“‘How
dare you not go retroactive?”’

The provision that kindled all the
anger that was put into the recovery
bill was a provision that says, ‘“‘Don’t
apply these rules retroactively.”” The
gentleman from New Jersey says,
“Don’t apply the rules retroactively’’?

I guess he is lucky that his col-
leagues have decided not to denounce
him. He is a very nice guy. That is
probably what has charmed them. But
he has just articulated precisely the
principle that has led to that firestorm
of attack.

Now again, this bill undoes that.
Members said, Oh, but it does more
than that. And there is an implicit sug-
gestion that if only, if we had only
done that, it would have been okay.
But I repeat, the bill that only does
that was introduced 2 days before the
markup. I don’t read every bill that is
introduced. No Member of the Repub-
lican’s minority on the committee of-
fered an amendment to reduce this
only to that repeal. No Republican in
the House came to the Rules Com-
mittee and said, You know, that provi-
sion, that is a terrible provision. Let’s
get rid of it.

They don’t want to get rid of it, Mr.
Chairman, because they want to be
able to attack it. Some of them want
to attack retroactivity, and some of
them want to attack a bar on retro-
activity.

As to the standards, in the first
place, members of the minority have
consistently—I guess it scares people
more—misstated the authority here. It
is to the Secretary of the Treasury and
the Federal Financial Institutions Ex-
amination Council, a five-member
body, three of whom are George Bush
appointees; the Comptroller of the Cur-
rency, Mr. Duggan; the head of the
FDIC, Ms. Bair, and the chairman of
the Federal Reserve, Mr. Bernanke.
They are three of the five members of
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this committee, and they are not advi-
sory. The oversight panel is an advi-

sory role.
The five members of the Federal Fi-
nancial Institutions Examination

Council, people with long experience in
regulating financial institutions, are
the ones that have to sign off on any
regulations. So why is it simply the
Secretary of the Treasury? The gen-
tleman from Georgia read off the biog-
raphy of the Secretary of the Treasury.
He went to Dartmouth. Apparently
that is a prerequisite today for Secre-
taries of the Treasury, as Mr. Paulson
did. But what about Ms. Bair’s experi-
ence? What about Mr. Duggan’s experi-
ence? What about others who are in
that position who have had long experi-
ence both in the private sector, as they
have, and as bank regulators?

This is an effort to caricature the
bill. By the way, last year, the Repub-
lican majority of the Senate, President
Bush, the Republican leadership of the
Financial Services Committee and the
Republican leadership of the House
voted for a bill that gave more discre-
tion to the Secretary of the Treasury
alone. I understand that times change.
But a change in political control
should not lead to such a rapid change
in political opinion. And if retro-
activity is a terrible thing, then retro-
activity shouldn’t have been the cause
of all that argument.

I repeat again. This says if you take
Federal money under the capital infu-
sion program, you cannot issue exces-
sive or unreasonable payments, which
is what AIG did. And they didn’t just
do the top executives. Why do we cover
everybody? Because AIG and others
could cover everybody. And it says,
“Let’s undo the mistake that was made
during the recovery.”

Obviously, the manager’s amendment
is not controversial. It has just been
the forum for more extended debate. I
hope the manager’s amendment is
adopted.

The CHAIR. The question is on the
amendment offered by the gentleman
from Massachusetts (Mr. FRANK).

The amendment was agreed to.

AMENDMENT NO. 2 OFFERED BY MR. CARDOZA

The CHAIR. It is now in order to con-
sider amendment No. 2 printed in
House Report 111-71.

Mr. CARDOZA. Mr. Chairman, I have
an amendment at the desk.

The CHAIR. The Clerk will designate
the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 2 offered by Mr. CARDOZA:

In subsection (e) of the matter proposed to
be inserted by section 1(a), add at the end
the following:

‘‘(4) COMMUNITY FINANCIAL INSTITUTION EX-
EMPTION.—

‘““(A) IN GENERAL.—The Secretary may ex-
empt community financial institutions from
any of the requirements of this subsection,
when the Secretary finds that such an ex-
emption is consistent with the purposes of
this subsection.

*(B) COMMUNITY FINANCIAL INSTITUTION DE-
FINED.—For the purposes of this paragraph,
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the term ‘community financial institution’
means a financial institution that receives
or received a direct capital investment under
the Troubled Asset Relief Program under
this title of not more than $250,000,000.”".

The CHAIR. Pursuant to House Reso-
lution 306, the gentleman from Cali-
fornia (Mr. CARDOZA) and a Member op-
posed each will control 5 minutes.

The Chair recognizes the gentleman
from California.

Mr. CARDOZA. Mr. Chairman, I yield
myself such time as I may consume.

I rise today in support of my amend-
ment. My amendment allows the Sec-
retary of the Treasury to exempt com-
munity bank TARP participants from
compensation standards established by
the Secretary as long as they have not
received more than $250 million in
TARP funds and as long as doing so is
consistent with the intent of this bill.

The community banks were not the
bad actors that led to the collapse of
our credit markets, and we need them
to be a part of the solution to our eco-
nomic recovery. They are known for
their prudent lending practices and
their commonsense compensation poli-
cies, which is why the vast majority of
them remain well capitalized and ready
to lend.

By painting community banks with
the same brush as the financial institu-
tions that abused the trust of the tax-
payers and their shareholders, we are
unfairly adding to the regulatory bur-
den of these community banks, and we
run the risk that they will drop out of
the Capital Purchase Program.

I do not support outrageous bonuses
that were paid out of TARP funds to ir-
responsible executives. But I also do
not support burdening community
banks with overbearing regulations
that are in response to actions made by
the larger institutions.

My amendment will make sure this
doesn’t happen by allowing the Treas-
ury Secretary to concentrate his ef-
forts on where the problem existed in
the first place and not in our commu-
nity banks. It will also encourage the
participation of more community
banks in the Capital Purchase Program
and will enhance their role as leaders
in the economic recovery.

I want to thank Chairman FRANK for
working with me to craft this amend-
ment and to support my efforts to pro-
tect community banks from unfairly
burdensome regulations.

Mr. FRANK of Massachusetts. Will
the gentleman yield?

Mr. CARDOZA. 1 yield to the gen-
tleman from Massachusetts.

Mr. FRANK of Massachusetts. I
thank the gentleman because this is
important not just for what it does but
for what it says. Community banks
have not been the source of this prob-
lem. They didn’t make bad subprime
loans. They didn’t get into CDOs. They
have been unfairly blamed and to some
extent burdened. And it should be our
commitment, and we are, we are trying
to do this in other ways, with the FDIC
assessment. The gentleman from Cali-
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fornia has been a leader in this. This is
a chance for us, in effect, to apologize
to community banks for criticism that
was undeserved and to assure them
that we will try to insulate them from
actions that should not occur that
would penalize them for things that
they didn’t do wrong.

I thank the gentleman for his leader-
ship.
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Mr. CARDOZA. I thank the chairman
for his leadership on this and for his
help crafting this amendment. I thank
his staff for the same.

Mr. FRANK of Massachusetts. If the
gentleman would yield further, I would
note that I'm going to introduce a let-
ter from Camden Fine, the president
and CEO of the Independent Commu-
nity Bank Association.

MARCH 31, 2009.
Re Support Cardoza Amendment to H.R. 1664.

DEAR REPRESENTATIVE: On behalf of the
Independent Community Bankers of Amer-
ica, and its 5,000 members, I strongly urge
you to support the Cardoza Amendment to
H.R. 1664, the executive compensation legis-
lation applicable to TARP recipients. The
Cardoza Amendment recognizes that commu-
nity banks do not engage in the unreason-
able and excessive compensation practices
that are at the heart of the TARP bonus
scandals.

As a result of prudent lending practices
and common-sense compensation policies,
the majority of community banks remain
strongly capitalized and ready to do their
part to aid economic recovery through lend-
ing to households and small businesses. Rec-
ognizing the important role community
banks play in our recovery, both the Obama
and Bush Administrations have encouraged
community banks to participate in the
TARP Capital Purchase Program. The Pro-
gram provides additional resources to par-
ticipating community banks to enhance
their role as catalysts for economic recovery
in their local communities.

Unfortunately, efforts to rein in excessive
and unreasonable compensation practices of
MG and others have also reached the com-
munity banks. The broad-brush approach to
addressing compensation abuses needlessly
and unfairly adds to the regulatory burden of
community banks participating in the Cap-
ital Purchase Program. It would be a shame
if well-intended, but misdirected, regulation
of bank employee compensation forces com-
munity banks to withdraw from the program
or not sign up in the first place.

The Cardoza Amendment takes a targeted
approach to the regulation of executive and
employee compensation by allowing the Sec-
retary of the Treasury to concentrate his ef-
forts where the problems existed in the first
place—the largest financial institutions. The
amendment allows the Secretary to exempt
community financial institutions from the
compensation standards established under
H.R. 1664, if the Secretary finds that an ex-
emption is consistent with the purposes of
the new legislation. For purposes of the ex-
emption, a community financial institution
is an institution that receives or has re-
ceived not more than $250 million under the
Capital Purchase Program.

The Cardoza amendment will encourage
the participation of community banks in the
Capital Purchase Program and enhance the
community bank industry’s role as leaders
in our economic recovery. Thank you for
considering our views.

Sincerely,
CAMDEN R. FINE,
President and CEO.
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Mr. PRICE of Georgia. Mr. Chairman,
I claim the time in opposition, though
I am not opposed.

The CHAIR. Without objection, the
gentleman from Georgia is recognized
for 5 minutes.

There was no objection.

Mr. PRICE of Georgia. Mr. Chairman,
I want to commend my friend from
California for introducing this amend-
ment. I think that it’s a good idea, but
in my view, doesn’t go far enough. I
would also point out that it is purely
arbitrary, and that gets to the heart of
the challenge that we have here, the
arbitrary nature of what we’re decid-
ing.

Small financial institutions should
be automatically exempt from this leg-
islation. The best approach to pro-
tecting the taxpayers’ investment in
private business is through stronger
oversight and accountability, not by
further entrenching government in the
operations and management of hun-
dreds of businesses across America,
many of which are community and re-
gional banks that did nothing, as my
friends have commented, to create the
current financial challenge.

Indeed, given the government’s track
record in piling up huge deficits and
mismanaging a wide range of Federal
programs, there is little reason to be-
lieve that it will have any more success
in running private enterprises.

The amendment leaves the discretion
to the Secretary of the Treasury to ex-
empt community financial institutions
from the legislation’s compensation
prohibitions.

I would suggest, Mr. Chairman, that
rather than leaving this responsibility
to the Treasury Secretary who, I might
add, failed to block the AIG bonuses
and who, by his own admission, has a
very full plate these days. Why not
simply exempt smaller TARP recipi-
ents entirely from the government
micromanagement of compensation
levels for all employees that this bill
imposes?

I would reserve the balance of my
time.

Mr. CARDOZA. 1 have no further
speakers, Mr. Chair. I reserve to close.

Mr. PRICE of Georgia. Mr. Chairman,
how much time remains?

The CHAIR. The gentleman has 3%
minutes remaining. The gentleman
from California has 2 minutes remain-
ing.

Mr. PRICE of Georgia. Mr. Chairman,
I yield the balance of our time to Mr.
BACHUS from Alabama.

Mr. BACHUS. Mr. Chairman, I just
want to ask the sponsor a question.
You have included in the original, in
the legislation before us, it includes all
financial institutions who accepted
TARP money; is that correct?

I ask the chairman of the full com-
mittee.
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Mr. FRANK of Massachusetts. Cap-
ital infusions from TARP. There are
other forms of TARP money, but ac-
cept capital infusions of TARP money.

Mr. BACHUS. This only involves cap-
ital infusions.

Mr. FRANK of Massachusetts. Only
the capital infusions, the gentleman
from Alabama’s idea, as I give him
credit for.

Mr. BACHUS. What about AIG?
Would they be included?

Mr. FRANK of Massachusetts. Yes,
because AIG did get a TARP capital in-
fusion.

Mr. BACHUS. So it’s all TARP.

Mr. FRANK of Massachusetts. They
didn’t originally, as the gentleman
knows, but there was subsequently a
TARP addition to.

Mr. BACHUS. And I'm sincerely try-
ing to—and I think amendment is an
improvement. And I think the basis for
it, as you both said, we don’t want to
limit the salaries of people who were
not at fault.

I think what this bill, Mr. FRANK,
what, Chairman FRANK, you’re attack-
ing is what you’ve called a, and I know
the sponsor of the bill said last night
that the people who have been ripping
off the American taxpayer by stealing
money and sucking it into their own
pockets.

Mr. FRANK of Massachusetts. If the
gentleman would yield, I never used
that language. That’s not my language

Mr. BACHUS. That was his. But I
guess what I'm saying, I think the phi-
losophy behind this bill is we, the tax-
payers, are going to come into people
who caused this problem and limit
their salaries; at least that’s what he
has said on two or three occasions.

But I guess my question to you, what
about the institutions that have not
caused any of the problem and were
urged to take the money by the Sec-
retary of the Treasury, and even those
last week, you know, again, the Presi-
dent, last week, urged these companies
to keep the money and not to return it.
And I guess——

Mr. FRANK of Massachusetts. Will
the gentleman yield?

Mr. BACHUS. Yes.

Mr. FRANK of Massachusetts. Well,
the President and I agree a lot, but not
all the time. I'd like people to return
the money. It’s good for the taxpayers.
It’s a sign that they are stable, and we
specifically amended the law to allow
them to return it, and I encourage
them to return it.

Mr. BACHUS. But now do you realize,
and I believe the chairman is sincere,
do you realize that while you’re urging
them to return it, the President and
the Secretary of the Treasury are say-
ing, please don’t return it because
when you do, it will restrict or reduce
lending?

Mr. FRANK of Massachusetts. Will
the gentleman yield?

Mr. BACHUS. Yes.

Mr. FRANK of Massachusetts. If it’s
going to reduce their lending, then
they probably shouldn’t return it. But
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there are other things that people do
with it. And I understand. But if the
gentleman is asking me do I under-
stand that I'm disagreeing to some ex-
tent with the President and the Sec-
retary of the Treasury, yes, sometimes
that happens.

If the gentleman would yield, the
Secretary of the Treasury apparently
sponsored the restriction against retro-
activity. He is on the side of the gen-
tleman from New Jersey (Mr. GARRETT)
against retroactivity. I am here with a
bill that undoes something the Sec-
retary of the Treasury did.

Mr. BACHUS. But my question to
you, Chairman FRANK, is, this bill ap-
plies to all employees of all these insti-
tutions, does it not?

Mr. FRANK of Massachusetts. If the
gentleman will yield. Yes, because in
AIG we had hundreds of people—yes, it
does.

Mr. BACHUS. Yes, it does. It covers
every employee and every financial in-
stitution, the several hundred who
were actually urged last week by this
President to keep the money and which
we’re getting a b percent dividend.

The CHAIR. The time of the gen-
tleman has expired.

Mr. CARDOZA. Mr. Speaker, just
today, the New York Times reported
that four small banks were returning
our TARP funds because of the onerous
regulations they find themselves hav-
ing to comply with. If we apply the
same regulations to small banks that
we do to the big ones, more community
banks will opt out of the TARP pro-
gram, and I think to some disadvan-
tage to districts like mine that are suf-
fering so badly.

My amendment will make sure that
they can take TARP funds and still not
have to deal with some of these regula-
tions. I think that’s a positive move-
ment in the right direction.

I actually thank Mr. BACHUS for say-
ing that this was a step in the right di-
rection, and I enjoy working with him
and my colleague from Georgia.

I urge the adoption of this amend-
ment.

I yield back the balance of my time.

The CHAIR. The question is on the
amendment offered by the gentleman
from California (Mr. CARDOZA).

The amendment was agreed to.
AMENDMENT NO. 3 OFFERED BY MR. MEEKS OF
NEW YORK

The CHAIR. It is now in order to con-
sider amendment No. 3 printed in
House Report 111-71.

Mr. MEEKS of New York. I have an
amendment at the desk.

The CHAIR. The Clerk will designate
the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 3 offered by Mr. MEEKS of
New York:

In subsection (e)(1) of the matter proposed
to be inserted by section 1(a)—

(1) strike ‘‘has received or receives a direct
capital investment under the Troubled As-
sets Relief Program under this title’’ and in-
sert ‘‘receives a direct capital investment
under the Troubled Assets Relief Program
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under this title after the date of enactment
of this subsection’’; and

(2) strike ‘“‘any existing compensation ar-
rangement’’ and insert ‘‘any compensation
arrangement other than a compensation ar-
rangement entered into prior to the date of
enactment of this subsection’.

The CHAIR. Pursuant to House Reso-
lution 306, the gentleman from New
York (Mr. MEEKS) and a Member op-
posed each will control 5 minutes.

The Chair recognizes the gentleman
from New York.

Mr. MEEKS of New York. Mr. Chair-
man, I, like most Americans, was deep-
ly upset and emotionally charged when
I learned of the bonuses that AIG gave
to its employees.

I, like most Americans, believe
strongly that if you receive taxpayer
dollars, you should have standards to
limit abuses. I believe that this bill
does begin to set those standards, but
with just one flaw.

To correct this flaw, I had to con-
template, because some have said this
amendment may not be the safest
thing for me to do. Some say, for the
sake of expedience, this may not be the
political thing for me to do. And others
say for the sake of vanity, it definitely
may not be the popular thing to do.

But I'm reminded of Dr. King, who
said, there comes a time when one
must take a position that is neither
safe, nor political, nor popular, but one
must take that position because it’s
the right thing to do.

The rule of law and economic growth
have been critically linked in the de-
velopment of our Nation. The strength
of our laws allows investors to trust
that they can do business here. A legal
system like ours provides protection
and has allowed investors to innovate
and take risks unsurpassed anywhere
else in the world.

Right now we are undergoing a nec-
essary and painful examination of our
system of regulation and of our finan-
cial markets and the risks that were
taken. However, we have to be careful
that, in this process of correction and
damage control, we do not do more
harm than good. I fear that if we legis-
late changes to the rules in the middle
of the game, we begin to undermine the
trust that has made us so strong.

Do we really want to be dismantling
confidence in our laws now?

This body should be the safety meas-
ure against arbitrary governance, not
the entity that ushers it in. Just be-
cause we can do it doesn’t mean we
should. Yes, we can take retroactive
action. We have that sovereign right.
And Congress has acted accordingly in
the past. But we should do so carefully
and in a limited and not a broad way.

The Supreme Court has made it clear
that Congress has the right to act
retroactively, but its right is not un-
fettered. And our Founding Fathers
were strong in their concern about
breaching contracts. James Madison
summed it up this way: Bills of attain-
der, ex post facto laws and laws impair-
ing the obligation of contracts, are
contrary to the first principles of the
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social compact and to every principle
of sound legislation.

I am concerned about unintended
consequences that will impact the jobs
linked to the financial services indus-
try in the United States and the poten-
tial impact on our economic recovery
efforts. The fact is, in New York, there
aren’t just fat cats on Wall Street.
There are everyday people that com-
mute to their jobs from my district.
Those jobs are directly and indirectly
linked to the financial services sector,
and as the sector goes, so goes their
jobs.

I just heard from one company that
is losing approximately 1,000 people a
week, many going to foreign competi-
tors, and they aren’t able to hire
enough employees to replace them.

I've also heard from companies that
are nervous about participating in pub-
lic/private partnerships because of the
uncertainty that Congressional action
could cause. Our actions are having a
chilling effect on government efforts to
partner with the private sector in
meaningful ways.

In closing, Mr. Chairman, and to sum
up, let’s do something. Yes, we must do
something. But let’s do something that
won’t have unintended consequences.
Let’s not do something that will make
an already difficult economic situation
far worse and perhaps irreversibly so.
Let’s not cut off our nose to spite our
face.

I find myself, for the reasons out-
lined, concerned about H.R. 1664, even
as I support most of its provisions and
its intent.

And I urge my colleagues to support
this amendment.

I retain the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
I claim the time in opposition, though
I am not opposed to the amendment.

PARLIAMENTARY INQUIRIES

Mr. FRANK of Massachusetts. Par-
liamentary inquiry, Mr. Chairman.

The CHAIR. The gentleman is recog-
nized for his parliamentary inquiry.

Mr. FRANK of Massachusetts. I am
in opposition to the amendment. Does
that give me priority in claiming the
time?

The CHAIR. The time in opposition is
reserved for an opponent of the amend-
ment.

Mr. FRANK of Massachusetts. I am
an opponent of the amendment.

Mr. PRICE of Georgia. Mr. Chairman,
parliamentary inquiry.

The CHAIR. The gentleman from
Georgia is recognized.

Mr. PRICE of Georgia. If I claim the
time in opposition, does the minority
have the right to claim that time?

The CHAIR. It is the discretion of the
Chair to recognize for the time in oppo-
sition someone truly opposed to the
amendment. However, in exercising
that discretion, the chair might con-
sider balance in the control of time for
debate.

Mr. FRANK of Massachusetts. Mr.
Chairman, I would respond this way. I
think fairness on an important issue
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requires that there be a balanced de-
bate. The gentleman previously said he
was not in opposition. Neither was I. I
did not try to claim the time. But I be-
lieve the spirit of parliamentary debate
is vitiated if there are two proponents
and no opponent. The rule calls for an
opponent and a proponent. I claimed
the time. The gentleman has said he
was not in opposition to it, and I am. I
do believe in fairness, and I believe
fairness requires that it be a balanced
debate.

Mr. PRICE of Georgia. Parliamen-
tary inquiry.

The CHAIR. The gentleman from
Georgia will state it.

Mr. PRICE of Georgia. Does the
chairman of the committee not have
time available to him on general leave?

The CHAIR. Not time for debate.

Mr. BACHUS. Mr. Chairman, would
the gentleman who is controlling the
time yield to the ranking member?

The CHAIR. The gentleman from
Georgia does not control the time. The
gentleman has not been recognized for
control of the time nor has the gen-
tleman from Massachusetts. The chair
is responding to a parliamentary in-
quiry.

The gentleman from Georgia is rec-
ognized for the purpose of his par-
liamentary inquiry.
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Mr. PRICE of Georgia. Mr. Chairman,

I claim the time in opposition.
PARLIAMENTARY INQUIRY

Mr. FRANK of Massachusetts.
Chairman, parliamentary inquiry.

The CHAIR. The gentleman will state
his inquiry.

Mr. FRANK of Massachusetts. The
gentleman has said he is not in opposi-
tion, so how could he get the time in
opposition preferred over someone who
is in opposition?

The CHAIR. The gentleman from
Georgia has stated that he is opposed.

Mr. FRANK of Massachusetts. Point
of order, Mr. Chairman. The gentleman
from Georgia, 2 minutes ago, said he
was not opposed. I don’t think the con-
version was that rapid. He said he was
rising in opposition even though he was
not in opposition. He clearly stated
that.

The CHAIR. The Chair will take the
gentleman from Georgia at his word.

The gentleman from Georgia is rec-
ognized for 5 minutes in opposition to
the amendment.

Mr. PRICE of Georgia. Mr. Chairman,
I would point out that the amendment
is a curious one. It points out the chal-
lenge that we have when we march
down this path of a political economy—
where Members of Congress are decid-
ing specific items for private enter-
prises and where the Secretary of the
Treasury is about to be given remark-
able authority, whether it is retro-
active or prospective. That is why
many of us on our side of the aisle op-
pose this kind of launch into a political
economy where the government con-
trols winners and losers from the very
beginning.

Mr.
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If, in fact, the challenge were to pro-
tect taxpayers, as our friends on the
other side of the aisle say, if Demo-
crats were so eager to protect tax-
payers, then why would they not com-
mit to ending taxpayer-subsidized bail-
outs? That is the simple solution to all
of this, Mr. Chairman.

The reason we are here in this circui-
tous logic of Washington is that the
taxpayers are benefiting private indus-
try. The solution to this, Mr. Chair-
man, is to make it so we are not put-
ting taxpayer liability, hard-earned
taxpayer money, on the table for pri-
vate industry.

Why don’t they guarantee that they
will not provide the Treasury with any
more TARP funds for the future?

POINT OF ORDER

Mr. NADLER of New York. Point of
order, Mr. Chairman.

Mr. PRICE of Georgia. Why don’t

they encourage the Treasury to
produce——

The CHAIR. The gentleman will sus-
pend.

The gentleman from New York will
state his point of order.

Mr. NADLER of New York. The gen-
tleman from Georgia obtained the floor
in opposition after stating that he was
not opposed and then stating that he
was opposed. We have not heard a word
of opposition to the amendment. We
have heard some skepticism about the
bill, but we have not heard a word
about opposition to the amendment. I
think, as a matter of order, that we are
entitled to hear opposition to the
amendment so I can make up my mind
on this amendment.

Mr. PRICE of Georgia. Point of order,
Mr. Chairman.

The CHAIR. The gentleman is recog-
nized for his point of order.

Mr. PRICE of Georgia. As a matter of
fact, had the gentleman been listening
to my debate, I pointed out, whether it
was prospective or retrospective, that
it was a bad idea for this Congress to
adopt because it further launches us
down the road of a political economy.

Mr. NADLER of New York. That is
not in opposition to the amendment.
That is in opposition to the bill.

The CHAIR. The chair discerns no
cognizable point of order. The gen-
tleman from Georgia has been recog-
nized for the purposes of opposition to
the amendment.

The gentleman from Georgia may
continue.

Mr. PRICE of Georgia. May I inquire
as to the time remaining?

The CHAIR. The gentleman from
Georgia has 3% minutes remaining.
The gentleman from New York has 1
minute remaining.

Mr. PRICE of Georgia. Mr. Chairman,
as I was saying, if our friends on the
other side of the aisle were so enam-
ored with wanting to protect the tax-
payer, why wouldn’'t they encourage
the Secretary of the Treasury and the
Treasury Department to produce an
exit strategy to this launch into a po-
litical economy that stifles creativity,
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that stifles entrepreneurship, that sti-
fles vision, that stifles the very vital-
ity of the American system, a system
that has created more opportunity and
more success for more individuals than
any Nation in the history of mankind?

Mr. Chairman, I would suggest that
this amendment and others to this bill,
to the underlying bill, are a launch in
the wrong direction whether we are
talking about prospective or retrospec-
tive activity on this amendment.

I am pleased to yield to my friend
from Alabama for the remainder of our
time.

Mr. BACHUS. Mr. Chairman, the gen-
tleman who offered this amendment
expressed some reservations about the
underlying bill in that it would affect
employees and executives who were not
at fault and who, in some cases, did not
ask for the money.

In the interest of fairness, I would
like to hear from the chairman of the
full committee as to whether or not he
shares the gentleman’s reservations
and my reservations also. I would yield
to the chairman.

Chairman FRANK, a member of the
majority on your committee expressed
strong reservations about this bill and
about it affecting all employees.

At this time, I would like to yield the
remaining amount of time to the gen-
tleman from Massachusetts.

Mr. FRANK of Massachusetts. How
much time is remaining that has been
yielded to me?

The CHAIR. The gentleman from
Georgia has 2 minutes remaining and I
understand that the gentleman from
Alabama has yielded that 2 minutes to
you, Mr. Chairman.

The gentleman from New York has 1
minute remaining, and reserves the
right to close.

Mr. FRANK of Massachusetts. I
thank the gentleman from Alabama for
a sense of fairness that I wish had been
more present in the House.

We are here, talking about retro-
activity. Again, this raises the central
issue. People on the Republican side
have been objecting to a provision
added in the recovery bill that says
“no retroactivity.”” This does that
again, so I don’t understand. If people
are genuinely opposed to the amend-
ment added to the recovery bill, they
cannot consistently be supportive of
this amendment. The principle is the
same.

Is the principle of no retroactivity a
terrible abuse of the taxpayer or is it a
matter of fairness? It cannot be both.

So Members who vote for this amend-
ment are voting to ratify what was
done in the recovery bill. If it passes,
then people will not be able to argue
that the recovery bill, without giving
Members a chance to vote, took away
an important part of the restriction,
because that is the question. It is more
than retroactivity in that sense. Al-
though, the gentleman did want to
modify the amendment, and I didn’t
think, at this late date, that that was
appropriate. It even would allow some
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restriction on what you could do going
forward depending on when people took
the TARP money.

It says this would only apply as writ-
ten—and I know the gentleman wanted
to modify it. If you now have TARP
money and do not refuse it, you are not
covered by this. The amendment says,
if you now have TARP money and de-
cide to keep it, you are not covered by
this. It is far too broad. It is broader
even than the retroactivity. It says
only those companies that now decide
to take an infusion under TARP will be
restricted. I know the gentleman want-
ed to change it at the last minute. I
didn’t think that was appropriate at
the last minute.

The other part of it is this: The gen-
tleman says he wants to protect any-
thing already done. He wants to ban
retroactivity. That is precisely what
has gotten everybody excited about
what the Senate put into the recovery
bill.

Mr. SHERMAN. Mr. Chairman, I ask
unanimous consent that the time on
the amendment be extended on both
sides by 30 seconds.

The CHAIR. Is there objection to the
request of the gentleman from Cali-
fornia?

There was no objection.

The CHAIR. The Chair recognizes the
gentleman from New York.

Mr. MEEKS of New York. I recognize
the gentleman from California for 30
seconds.

Mr. SHERMAN. I thank the gen-
tleman.

Mr. Chairman, I would point out that
the amendment, as written, means that
the bill does not apply to any company
that has already received a TARP infu-
sion of capital. It applies only to those
who receive infusions of capital in the
future. The Treasury Secretary has an-
nounced that he is not going to make
any infusions of capital in the future.
He is going to use the TARP money for
a completely different program. So the
effect of the amendment is to gut the
bill.

Mr. MEEKS of New York. The bill
does not mandate it, and the sole pur-
pose of this bill is as I indicated.

At one point, the President said we
should be thoughtful and careful as we
move forward, and I don’t believe, in
order of fairness, that in the middle of
a game we can change the rules. There-
fore, once the game is completed, then
we should change the rules. I just
think that there are ordinary peobple,
not executives, who are affected by the
bill.

I have talked to people in my district
who are depending on certain funds and
on certain contracts that were written
before we got into the TARP money,
and they need that to pay their mort-
gages. When you look at the effects on
the City of New York, the mayor of the
city has said, in the past 2 years, the
firms on Wall Street have reported
losses of more than $54 billion and may
eventually lay off one quarter of their
workforce. While the financial services
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sector directly employs only about 9
percent of our city’s private sector, it
accounts for more than one-third of its
payroll, and those individuals in ancil-
lary businesses therein are affected.
Therefore, I am just trying to take
care of those average, everyday Ameri-
cans.

The CHAIR. The time of the gen-
tleman has expired.

Mr. PRICE of Georgia. Mr. Chairman,
I understand I have 30 seconds.

The CHAIR. The gentleman is cor-
rect.

Mr. PRICE of Georgia. I am pleased
to yield my 30 seconds to the chairman
of the committee.

Mr. FRANK of Massachusetts. I ap-
preciate that, and I would emphasize
the point made by the gentleman from
California, which is, as drafted, the
amendment would say that people who
have had billions of dollars in TARP
money are not covered by this amend-
ment. Billions of dollars.

The question of the average worker is
a bit of a straw employee. No one is
talking about getting to that level, and
that has not been the problem, but if
you talk only about the top executives,
AIG gave bonuses to hundreds of peo-
ple. I don’t believe anyone thinks sec-
retaries are getting excessive and un-
reasonable amounts of money or huge
bonuses.

Again, if you vote for this amend-
ment, you are removing the debate
about the part of the recovery bill that
says no retroactivity.

The CHAIR. The question is on the
amendment offered by the gentleman
from New York (Mr. MEEKS).

The amendment was rejected.

AMENDMENT NO. 4 OFFERED BY MS. BEAN

The CHAIR. It is now in order to con-
sider amendment No. 4 printed in
House Report 111-71.

Ms. BEAN. Mr. Chairman, I rise in
support of the amendment that I have
authored with my colleague from New
York, Congressman MCMAHON.

The CHAIR. The Clerk will designate
the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 4 offered by Ms. BEAN:

In subsection (e) of the matter proposed to
be inserted by section 1(a) of the bill, redes-
ignate paragraph (3) as paragraph (4) and in-
sert after paragraph (2) the following:

*(3) CONDITIONAL EXEMPTION.—

‘““(A) REPAYMENT AGREEMENT.—Paragraph
(1) shall not apply to a financial institution
that has entered into a comprehensive agree-
ment with the Secretary to repay the United
States, in accordance with a schedule and
terms established by the Secretary, all out-
standing amounts of any direct capital in-
vestment or investments received by such in-
stitution under this title.

‘“(B) DEFAULT.—If the Secretary deter-
mines that an institution that has entered
into an agreement as provided for in sub-
paragraph (A) has defaulted on such agree-
ment, the Secretary shall require that any
compensation payments made by such insti-
tution that would have been subject to para-
graph (1) if the institution had not entered
into such an agreement be surrendered to
the Treasury.”.
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The CHAIR. Pursuant to House Reso-
lution 306, the gentlewoman from Illi-
nois (Ms. BEAN) and a Member opposed
each will control 5 minutes.

The Chair recognizes the gentle-
woman from Illinois.

Ms. BEAN. Mr. Chairman, like many
of our colleagues and constituents, we
were outraged by bonuses paid to those
who brought down AIG and the econ-
omy along with it.

Today’s bill allows the Secretary of
the Treasury to disallow unreasonable
bonuses to employees of TARP recipi-
ents. Our amendment recognizes, as did
Ranking Member BACHUS’s just a few
minutes ago, that some financial insti-
tutions who did participate in the
TARP program did so because they
were asked to by the Treasury or want-
ed to provide additional loans, not be-
cause they needed it or had failed in
their businesses. While they expected
compensation limits for top executives,
they did not expect to be disallowed
from providing bonuses company-wide.

The underlying bill allows for an in-
stitution to be free from the bonuses
and compensation restrictions once it
returns the entire direct Federal in-
vestment back to the government. This
carries the risk of unintended con-
sequences that could harm the very
taxpayers we seek to protect.

First, if major financial institutions
seek to exempt themselves from these
restrictions by returning all of the
Federal Government’s TARP invest-
ment at once, they may need to raise
capital through a major sell-off of equi-
ties or other assets. This kind of pres-
sure on the market was a big contrib-
utor to the market crash last fall, and
we should seek to avoid turning back
the clock.

Second, if they were to pay back too
quickly, their financial well-being
could be jeopardized and could add in-
stability to our credit markets.

This amendment is a commonsense
approach, excepting companies who ad-
here to a repayment program as de-
fined by the Treasury.

Over 500 financial institutions have
received a direct capital investment up
to this point. Four major institutions
have begun to pay back their TARP in-
vestments, and many hope to do so
making taxpayers whole again. Forcing
institutions to return the money at
once could decrease lending signifi-
cantly and could further destabilize
our economy. At the same time, those
companies that do not agree to a re-
payment plan would be subject to
bonus limits on unreasonable bonus
payments.

I now would like to yield 2 minutes
to Congressman MCMAHON from New
York.

Mr. MCMAHON. Mr. Chair, I rise in
support of this amendment which I
offer along with my esteemed colleague
from Illinois, Congresswoman BEAN.

Like all Americans, I was appalled at
the bonuses from AIG. These bonuses
were wrong in so many ways, and any-
one with any sense of the frustrations
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and of the challenges that average
Americans are facing knows these bo-
nuses could not pass the smell test, but
we must be thoughtful and measured.

Mr. Chair, we know the government
has to play a role to keep our financial
institutions solvent.
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A bank failure of the size of some of
our largest institutions would rever-
berate throughout the economy with
the cascading effect not only on deposi-
tors but would greatly affect the abil-
ity of individuals to access credit. In
my city of New York, these institu-
tions also mean jobs, hundreds of thou-
sands of them from the trading floors
to the restaurants and the car services.
We are intrinsically linked to the suc-
cess of this industry, and I want to see
it recover.

Our amendment is simple. When an
institution which took TARP funds
starts to pay back the TARP funds, we
will 1lift these restrictions on pay.
Merit bonuses are an important part of
employee compensation in the finan-
cial services industry. And I know it is
also important to my city because we
are dependent on the income from the
bonuses to pay for critical municipal
services. They directly help to put
teachers in schools, cops on the street,
firefighters in the firehouses.

This amendment is an incentive for
these companies to get back their fi-
nancial health. Once companies that
receive TARP funds start repaying the
TARP funding, we will lift these re-
strictions. If you continue to repay,
you will have the ability to reward lon-
gevity and performance with bonuses.
If for some reason you stop repaying,
then you fall under these restrictions
of this bill.

All of us want to see the U.S. tax-
payers made whole. This gives an in-
centive to the employees who are
working at these companies trying to
right the ship to know that when they
turn their company around and pay
back the taxpayer, they will be justly
and fairly rewarded as well.

For these reasons, I urge my col-
leagues to support the Bean-McMahon
amendment.

Mr. FRANK of Massachusetts. Mr.
Chairman, I rise to claim the time in
opposition.

The CHAIR. The gentleman from
Massachusetts (Mr. FRANK) is recog-
nized for 5 minutes.

Mr. FRANK of Massachusetts. Mr.
Chairman, I would say by explanation I
have consulted and I appreciate the co-
operation of the members of the minor-
ity. The minority is not opposed to this
bill. I am not opposed to the next
amendment that’s going to be offered.
So we’ve agreed to take 5 minutes
each, and I think we then have worked
everything out so that on the next one,
we will get an equality of time and
there will be real opposition. And I ap-
preciate the accommodation that the
members showed in reaching this.

I understand the principle because
it’s one we have in the bill, but the
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question is on which end do you wait?
The gentlewoman has suggested that
people would want to pay it and they
can’t get it all paid at once, and that’s
true, and therefore, they should imme-
diately be removed from the restric-
tions. But the alternative is this: They
announced they are going to pay it,
they plan to make the compensation
adjustments, and they pay them—they
simply defer them for a couple of
months. In other words, it seems to me
there are two possible arguments.

One is that the repayment period
would be a very long period, in which
case I wouldn’t want there to be a toll-
ing of the provision. The other is that
the repayment period will be a fairly
short period, in which case it’s only a
short period to have to wait until they
pay the bonuses.

So I think that is a better way to
deal with it. It is not an unreasonable
position. The question is where do you
do the risk.

This way they say we’re going to
repay, they do a repayment schedule,
and as soon as they repay, they can
make those payments. In other words,
the entity that determines how long it
will be is the repaying entity.

I think the good legal principle is it’s
the entity that controls the timing
that bears the burden of a delay. If
they delay too much, then they have a
problem. If they do it promptly, then
they don’t have a problem because they
can make the payments. And I do
think with all the other burdens that
you put on the secretary—and then I
guess the other question is well what if
people say they are going to repay, and
for some reason they aren’t able to
make the scheduled payments. Do they
have to rescind the bonuses? Do we get
into that again?

So I would prefer to leave it as we
have now. People can announce they’re
going to repay and the more quickly
they repay, the more quickly they can
make those payments, and there is
nothing that stops them from telling
people, By the way, we plan to repay,
and as soon as we do, you’ll get this
raise, you’ll get this bonus. I think
that is a better way to go.

I reserve the balance of my time.

Ms. BEAN. Mr. Chairman, can I ask
how much time I have left?

The CHAIR. The gentlewoman has 1
minute remaining.

Ms. BEAN. I will reserve.

The CHAIR. The gentleman from
Massachusetts has 22 minutes remain-
ing.

Mr. FRANK of Massachusetts. Who
has the right to close?

The CHAIR. The gentleman from
Massachusetts has the right to close.

Mr. FRANK of Massachusetts. I have
one remaining speaker, so I will re-
serve my right to close.

Ms. BEAN. Mr. Chairman, in re-
sponse I would say that it’s the Treas-
ury that gets to decide what type of re-
payment plan, whether that’'s a long
repayment or a short repayment. We
had considered putting a monthly or
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quarterly limit on it, maybe six quar-
ters on it, but I would trust the Treas-
ury’s judgement to make sure that it
would be done in a way that doesn’t de-
stabilize our markets.

And with that, I will yield back.

Mr. FRANK of Massachusetts. Mr.
Chairman, I yield my remaining time
to the gentleman from California, Mr.
SHERMAN.

Mr. SHERMAN. I thank the Chair-
man.

I think a lot of us would like compa-
nies to repay the TARP money as
quickly as possible. I think that’s true
of those who voted against the bill, and
I think it’s true of many of those who
voted in favor of it. And I might sup-
port this amendment if it was one that
required companies to repay in a 6-
month schedule, or a 1-year schedule.

But this amendment allows compa-
nies to escape all the provisions of the
bill just by entering into a schedule of
repayment that could be a 10-year
schedule or a 15-year schedule. And I
don’t think that a company should be
able to escape the bill just by repaying
us the money over the next 10 or 15
years. After all, all of the companies
who got the TARP money are supposed
to be repaying it; many of them in a
shorter period than over the next 10 or
15 years.

Fairness would say that we should
not treat a company that’s repaying us
over a 15-year schedule differently than
a company that has not entered into a
particular repayment schedule.

So I would hope that we would defeat
this amendment because the amend-
ment, as written, would allow a large
number of companies to escape the ef-
fect of the bill without doing much
more than making a few monthly pay-
ments, potentially of a very small
amount.

As to the issue of retroactivity, there
is much discussion over what happened
in the Senate, but here in the House,
we didn’t vote for this version of the
Dodd amendment or that version of the
Dodd amendment. We just had the con-
ference report before us.

Those of us who voted ‘‘yes’ on the
conference report at least voted for a
provision that would prevent crazy bo-
nuses in the future. And there are
many Members—in fact, the entire Re-
publican side of the House who voted
against the stimulus bill. That means
they voted against a provision that
would prevent huge $6 million AIG bo-
nuses in the future. And their only ex-
cuse is, well, they would have hoped for
an amendment that would have pre-
vented the bonuses in the past.

When a bill comes before us that
would prevent $6 million bonuses from
being paid to AIG executives in the fu-
ture, and you vote against the bill, it is
a very small fig leaf to say that you
are nonetheless opposed to excessive
bonuses.

The CHAIR. The question is on the
amendment offered by the gentle-
woman from Illinois (Ms. BEAN).

The question was taken; and the
Chair announced that the noes ap-
peared to have it.
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Ms. BEAN. Mr. Chairman, I demand a
recorded vote.

The CHAIR. Pursuant to clause 6 of
rule XVIII, further proceedings on the
amendment offered by the gentle-
woman from Illinois will be postponed.

AMENDMENT NO. 5 OFFERED BY MR. BILIRAKIS

The CHAIR. It is now in order to con-
sider amendment No. 5 printed in
House Report 111-71.

Mr. BILIRAKIS. Mr. Chairman, I
have an amendment at the desk.

The CHAIR. The Clerk will report the
amendment.

The text of the amendment is as fol-
lows:

Amendment No. 5 offered by Mr. BILIRAKIS:

In subsection (e)(1) of the matter proposed
to be inserted by section 1(a) of the bill, in
the matter following subparagraph (B),
strike ‘“Provided that’ and all that follows
through ‘‘under the TARP” and insert ‘“‘An
institution shall not become subject to the
requirements of this paragraph as a result of
doing business with a recipient of a direct
capital investment under the TARP or under
the amendments made by the Housing and
Economic Recovery Act of 2008°.

The CHAIR. Pursuant to House Reso-
lution 306, the gentleman from Florida
(Mr. BILIRAKIS) and a Member opposed
each will control 5 minutes.

The Chair recognizes the gentleman
from Florida.

Mr. BILIRAKIS. Mr. Chairman, I
yield myself as much time as I may
consume.

Mr. Chairman, this Congress has an
obligation to protect taxpayers. The
$590 billion that was handed to Wall
Street firms does not belong to Wall
Street. That money is the property of
the American people. The fact that I
voted against the TARP legislation is
no excuse for me to wash my hands of
the matter. I have a duty to my con-
stituents and to the American tax-
payers to do everything in my power to
protect their investment.

H.R. 1664 will impose restrictions on
TARP recipients who refuse volun-
tarily to change their excessive com-
pensation practices. However, those
firms that are not receiving taxpayer
dollars who directly engage in business
with a TARP recipient must be assured
they will not find themselves falling
within the compensation restrictions
of this bill.

The bill, as written, recognizes this
and states that a company that did
business with a recipient of TARP
funds will not be subject to the require-
ments of the bill. This language gives
assurance to the non-TARP recipients
that it is safe to do business with those
firms on taxpayer life support, which is
vitally important to protect taxpayer
investments.

However, this same language in the
bill has the potential to inadvertently
let most, if not all, TARP recipients off
the hook.

For example, Goldman Sachs is a
TARP recipient and has engaged in
business with AIG, another TARP re-
cipient. Since Goldman Sachs does
business with a recipient of TARP
moneys, then by the terms of the lan-
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guage of the bill, Goldman Sachs will
no longer be subject to the require-
ments of the bill. And for that matter,
AIG will not be subject to the require-
ments of the bill because AIG does
business with Goldman Sachs which is
a TARP recipient.

As you can guess, virtually all of the
largest TARP recipients have done
business with each other and therefore
will escape the compensation restric-
tions of H.R. 1664 if this language is not
corrected.

My amendment solves this problem
by clarifying the language in the bill to
eliminate the possibility of this unin-
tended result.

Mr. FRANK of Massachusetts. Will
the gentleman yield?

Mr. BILIRAKIS. Yes, I will yield.

Mr. FRANK of Massachusetts. I un-
derstand the gentleman from Georgia
is going to take the time in non-opposi-
tion. I want to thank the gentleman
from Florida for bringing this forward.
It is important that we have this to-
tally nailed down. Ambiguity is to be
avoided at all costs, and he’s performed
a useful service with this amendment.

Mr. BILIRAKIS. Mr. Chairman, I re-
serve the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
through a previous understanding, I
claim the time in opposition, though I
am not opposed.

The CHAIR. Without objection, the
gentleman from Georgia is recognized
for 5 minutes.

There was no objection.

Mr. PRICE of Georgia. Mr. Chairman,
I want to commend my friend from
Florida for his appropriate reading of
the bill and appropriate correction
through this amendment in clarifying
that TARP recipients will not be sub-
ject to the requirements as a result of
doing business with a TARP recipient.

I would suggest, however, Mr. Chair-
man, that the reason that it feels so
peculiar, this whole debate feels so pe-
culiar is because the American people
know that the reason we’re standing
here today is because we went beyond
the bounds of what government ought
to be doing. And so my friend from
Florida recognizes an appropriate flaw
in the underlying bill and has appro-
priately corrected it by his amend-
ment.

But, Mr. Chairman, the real flaw is
the action that this Congress has taken
and this administration, and Mr. Chair-
man, the previous administration in
moving our Nation into an economy
that is no longer market-based but is
politically based. That is a very dan-
gerous place to be.

So I want to commend my friend
from Florida for what he has done for
his amendment.

I urge my colleagues to support this
amendment.

I yield back the balance of my time.

Mr. BILIRAKIS. Mr. Chairman, I
strongly recommend that the Members
vote favorably on this very important
amendment.

I yield back the balance of my time.
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The CHAIR. The question is on the
amendment offered by the gentleman
from Florida (Mr. BILIRAKIS).

The amendment was agreed to.
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AMENDMENT NO. 6 OFFERED BY MR. DE FAZIO

The CHAIR. It is now in order to con-
sider amendment No. 6 printed in
House Report 111-71.

Mr. DEFAZIO. I have an amendment
at the desk.

The CHAIR. The Clerk will designate
the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 6 offered by Mr. DEFAZIO:

At the end of the bill insert the following:

(¢) SHAREHOLDER APPROVAL OF EXECUTIVE
COMPENSATION.—Subsection (f)(2) of section
111 of the Emergency Economic Stabilization
Act of 2008 (12 U.S.C. 5221) is amended—

(1) by striking ‘‘shall not be binding’’ and
inserting ‘‘shall be binding’’; and

(2) by striking ‘“‘and may not be construed”’
and all that follows and inserting ‘‘and any
compensation payment arrangement not ap-
proved by such a vote may not be entered
into by the TARP recipient.”.

The CHAIR. Pursuant to House Reso-
lution 306, the gentleman from Oregon
(Mr. DEFAZIO) and a Member opposed
each will control 5 minutes.

The Chair recognizes the gentleman
from Oregon.

Mr. DEFAZIO. I rise in support of the
bill, and I’'m very favorable to the say-
on-pay provision. I'm going to propose
that we actually add to that provision,
but first, I’ve been a bit bemused by
the debate today and listening from my
office to hear from the Republican side
that they’re saying, well, it’s the
Democrats’ fault that there aren’t
more meaningful restrictions, but
we’re against these meaningful restric-
tions. So I'm going to give them a
chance here to maybe be a little more
consistent because I'm going to offer a
free-market approach to enhancing
protections for stockholders and tax-
payers against excessive corporate ex-
ecutive remuneration. It’s a free-mar-
ket approach, and it’s also a demo-
cratic approach because it would allow
the owners of the company, the stock-
holders, to cast not just an advisory
vote but a binding vote on corporate
compensation.

Now, I know we’re going to hear con-
cerns about this, and perhaps again
they will be extraordinarily incon-
sistent on their side of the aisle, be-
moaning the fact that we didn’t do this
earlier but not wanting to do it now in
a more meaningful way.

But the issue here is very real. The
growth in corporate compensation has
been extraordinary. We’ve gone from a
40:1 ratio to the average worker 25
years ago to nearly 400:1 in many cases
now, and Americans are justifiably
outraged, and they’re particularly out-
raged when it’s sometimes now their
taxpayer money which is going to sup-
port these lavish lifestyles.

We have examples of some corpora-
tions that have recently gone to bind-
ing votes. NBIA after a rather disas-
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trous year has gone there. You can ex-
pect that their stockholders are going
to be a little cranky about the cor-
porate compensation. Carl Icahn sup-
ports this provision. And the Nether-
lands has adopted this. In the Nether-
lands, the way it works is it’s prospec-
tive. The next year’s salary package
has to be approved by the stockholders
in a vote.

Now, the bill does refer, the provision
regarding say-on-pay, to the SEC, and I
would leave that intact so it would be
up to the SEC to figure out how this
might work. Perhaps there’s already an
egregious pay package in effect and
voting against a prospective package
wouldn’t even get at the underlying—I
can understand that some people would
say that this needs a little work, but I
trust the SEC to get there.

With that, I yield to the chairman.

Mr. FRANK of Massachusetts. I
thank the gentleman for yielding.

He’s raised a very important issue.
My attitude on this amendment is al-
most certainly yes but not yet. He’s
raised some of the questions. There’s a
little bit too much to give to the SEC.
They will ultimately have to admin-
ister it. I would give him my word—he
remembers he voted for it in 2007, the
say-on-pay bill, when we first brought
it in the House. It was then advisory. I
believe it is time to consider going fur-
ther and as part of the whole corporate
governance, because an alternative is
to simply empower the shareholders
more to have real control of the board.

So I intend to vote ‘‘no’” now with
the commitment to the gentleman
from Oregon that this will be seriously
studied in our committee later this
year.

Mr. DEFAZIO. With that, I reserve
the balance of my time.

Mr. PRICE of Georgia. Mr. Chairman,
I claim the time in opposition.

The CHAIR. The gentleman from
Georgia is recognized for 5 minutes.

Mr. PRICE of Georgia. Mr. Chairman,
as one amendment after another con-
tinues to show, this is a very dangerous
road we’re on, and I would underscore
that for this amendment.

This amendment fundamentally un-
dermines the purpose of a board of di-
rectors. This says that the share-
holders, the owners of the company,
will set the compensation for individ-
uals not at the board of directors level
but on down in the company.

Now, why should we stop there, Mr.
Chairman? Why should the share-
holders not decide where the corporate
headquarters is? Why should the share-
holders not decide, in a binding way,
what type of business endeavor the
company goes into, whether it expands
into this area or that area? Why should
the shareholders not decide on any em-
ployment decision?

Well, Mr. Chairman, the answer is
very clear, and that is because that’s
not the way to retain whatever rem-
nant we have left of a vital American
economic system.

My friend cites the nation of the
Netherlands, the European companies.
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Mr. Chairman, there’s a reason that
the American economy has been the
greatest economy in the world, and
that’s because of the structure that we
have that allows shareholders to par-
ticipate in appropriate, nonbinding de-
cisions.

What are their options as share-
holders if they don’t like the way a
company is running? Well, they have
two, and you know what they are, Mr.
Chairman. They could vote ‘‘no” or
vote for a different board of directors,
which is their direct input into the
running of the company, which gives it
that vitality and that vibrancy. Mr.
Chairman, they can sell their shares.
That’s the beauty of the system.

My friend from Oregon wants to have
the shareholders be not just the owners
but the managers of the company. You
talk about dampening the vitality and
the spirit of the American entre-
preneur. You talk about inserting into
the board of directors’ room a situation
where you can’t begin to expand in a
way that you ought to expand. You
can’t begin to grow your business in
the way that you want because the
next step from here, Mr. Chairman, is
to move it on to further discussions
and debates and decisions within the
board of directors.

Mr. Chairman, this is truly a very
poor idea. It’s an idea that this Con-
gress should not embrace. It’s an idea
that, again, further gets us down to the
Congress deciding in a very political
way who ought to be winners and los-
ers. You can just imagine the logical
extension of the waywardness of this
kind of amendment.

So I urge my colleagues to vote ‘‘no”’
on the amendment.

I reserve the balance of my time.

Mr. DEFAZIO. I believe I have the
right to close. Does he have further
speakers?

The CHAIR. The gentleman from
Georgia has the right to close.

Mr. DEFAZIO. Okay. Well, then I
yield myself the balance of my time.

The gentleman refers to the board of
directors. He’s apparently not particu-
larly conversant with how those elec-
tions are set up so that it is extraor-
dinarily difficult to nominate and/or
replace anyone on boards of directors
the way most corporate governance is
set up.

You know, it’s amazing to me that
somehow those who have a direct inter-
est, Americans who own the stock,
they should just sell their stock. Well,
maybe their stock’s worth half what it
was last year because of crumby man-
agement, and he says, well, just sell
your stock because they lost half your
money and let the CEO still get an ex-
orbitant salary. Come on, is that a
good decision? No.

The other alternative would be to ac-
tually allow the owners, in what I
think is a fairly well-accepted form of
government in the United States of
America, those people to actually vote
in a meaningful and binding way, as
opposed to an advisory way, to a board
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of directors who are all first cousins,
who all serve on each other’s boards,
and all feather each other’s nests and
all compensate themselves very well.
Come on, we all know how this works.

If you want to just stick up for the
current system, then stop this sort of
bifurcated argument, oh, the Demo-
crats are really bad because they didn’t
do this earlier, and it was in another
bill that could have been or should
have been but we don’t want to do it
now, and we don’t want to do it in a
meaningful way. That’s where the Re-
publicans are coming down here, and I
find it to be a most disingenuous argu-
ment.

With that, I yield back the balance of
my time.

Mr. PRICE of Georgia. Mr. Chairman,
what time remains?

The CHAIR. The gentleman from
Georgia has 2 minutes remaining.

Mr. PRICE of Georgia. The gen-
tleman, the author of the amendment
says that it’s difficult to vote on board
of director elections. Well, it may be a
little challenge to fill out a form that
comes in the mail. It may be a bit of a
challenge to get to headquarters to
vote, but in fact, that’s the way that
shareholders have their input, and it’s
an appropriate way.

And the real response to his di-
lemma, his concern, is that if 50 per-
cent, plus one, of the shareholders vote
a member of the board of directors out,
that member of the board of directors
is gone, and therefore, there’s the ac-
countability. And that’s imperative
that we retain that.

What does this amendment mean?
This amendment means, again, that
the shareholders become not just the
owners of the company but the man-
agers of the company. And that’s,
again, Mr. Chairman, not the way that
you allow and create a vibrant and in-
cisive and wonderful entrepreneurial
spirit across this land that has resulted
in the remarkable success of the Amer-
ican economy.

What this amendment means is that
pension plans and retirement plans are
put at risk because if we allow share-
holders to become not just owners of
companies but managers of companies,
then the result will be that companies
will not be able to institute the kind of
wonderful opportunities for their busi-
nesses and, hence, their shareholders.

So I urge my colleagues not to march
further down this road. This is a road
upon which we should not be; but, Mr.
Chairman, we find ourselves moving
headlong in the direction of greater
governmental intervention into the
private industry in a very dangerous
way.

I urge my colleagues to oppose this
amendment.

I yield back the balance of my time.

The CHAIR. The question is on the
amendment offered by the gentleman
from Oregon (Mr. DEFAZIO).

The amendment was rejected.

CONGRESSIONAL RECORD —HOUSE

AMENDMENT NO. 7 OFFERED BY MRS.
DAHLKEMPER

The CHAIR. It is now in order to con-
sider amendment No. 7 printed in
House Report 111-71.

Mrs. DAHLKEMPER.
amendment at the desk.

The CHAIR. The Clerk will designate
the amendment.

The text of the amendment is as fol-
lows:

Amendment
DAHLKEMPER:

In subsection (e)(1)(B), of the matter pro-
posed to be inserted by section 1(a), insert
after ‘“‘payment’’ the following: ‘‘, whether
payable before employment, during employ-
ment, or after termination of employment,’’.

In subsection (e), of the matter proposed to
be inserted by section 1(a), add at the end
the following new paragraph:

‘“(4) COMPENSATION CONSIDERATIONS UNDER
THE STANDARDS.—In establishing standards
under this subsection, the Secretary shall
consider as compensation any transfer of
property, payment of money, or provision of
services by the financial institution that
causes any increase in wealth on the part of
an executive or employee.”.

The CHAIR. Pursuant to House Reso-
lution 306, the gentlewoman from
Pennsylvania (Mrs. DAHLKEMPER) and a
Member opposed each will control 5
minutes.

The Chair recognizes the gentle-
woman from Pennsylvania.

Mrs. DAHLKEMPER. Mr. Chairman,
I yield myself such time as I shall con-
sume.

Mr. Chairman, I rise today to offer an
amendment to H.R. 1664 to clarify and
strengthen key provisions within this
important legislation that provides
crucial protection for taxpayer dollars.

I strongly support H.R. 1664, legisla-
tion that prohibits ANY institution
that has received a direct capital in-
vestment under TARP from paying any
employee compensation that is ‘‘unrea-
sonable or excessive.” It also prohibits
any bonus or payment that is not di-
rectly based on performance-based
standards set by the Treasury Sec-
retary. My constituents are demanding
accountability from financial institu-
tions that are receiving taxpayer as-
sistance.

The amendment that I offer to you
today speaks on behalf of those de-
mands by closing loopholes that may
exist in order to protect taxpayers as
TARP-funded companies allocate bo-
nuses to their employees. It specifies
that H.R. 1664 includes payments made
before, during, or after employment of
the executive by the financial institu-
tion receiving a direct capital invest-
ment under the TARP section 1117 of
the Housing Economic Recovery Act of
2008.

Furthermore, my amendment helps
to clarify that prohibited executive
compensation for purposes of this bill
may take the form of money paid,
property transferred, or services ren-
dered.

There are many possible forms of
compensation, and indeed, there’s a
virtual industry which specializes in
nurturing this diversity. This amend-

I have an

No. 7 offered by Mrs.
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ment affirms the intent of H.R. 1664 by
taking a very comprehensive view of
the concept of executive compensation
and, in turn, possible prohibited execu-
tive compensation.

Mr. Chairman, like most of my col-
leagues on both sides of the aisle, my
district has been hit especially hard by
this economic downturn. Traveling
across my district, I have heard the
same story from far too many middle-
class families about how they’re bear-
ing the brunt of a faltering economy.
In fact, many of my constituents who
have worked hard and played by the
rules have had to take a pay cut simply
to keep their job.

Various small businesses across my
district have had to make some hard
choices. Many have had to reduce their
workforce. Executives and workers
alike have had to take sometimes up to
20 percent reductions in their income,
while others have had to reduce their
work week to 4 days.

As a small business owner myself, I
understand firsthand that the small
business community is struggling just
to keep employees on the payroll and
the lights on at the end of the day.

Mr. Chairman, my constituents work
hard and meet their responsibilities
every day. And their hard-earned tax
dollars are being used to bail out com-
panies, some of which were responsible
for the economic downturn we have
today. What they ask for in return is
accountability, transparency, and to
play by the same rules as everybody
else.

The purpose of this legislation before
us is to set up an operating framework
to give taxpayers the confidence that
the irresponsible actions of some of the
bad actors will not be repeated again.
The purpose of my amendment is to
offer additional clarity to that end. All
excessive bonuses at taxpayer expense
are prohibited regardless of when the
executive worked at the company. All
excessive bonuses at taxpayer expense
are prohibited regardless of what form
they take.

Mr. Chairman, I came to Congress to
represent the interests of my constitu-
ents on Main Street. That means put-
ting in place important protections to
safeguard taxpayer dollars. That’s why
I’'m offering my amendment today.

I thank the chairman for working
with me on developing this amendment
and for his leadership, and that’s why I
urge a ‘‘yes” vote on my amendment.

I reserve the balance of my time.

Mr. BACHUS. Mr. Chairman, I rise to
claim the time in opposition.

The CHAIR. The gentleman from
Alabama is recognized for 5 minutes.

Mr. BACHUS. I yield myself 4 min-
utes and also ask the sponsor of the
amendment if she would remain on the
floor because I have a question for her,
and also the gentleman from New Jer-
sey has a question.
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Mr. BACHUS. Mr. Chairman, the un-
derlying bill applies to any executive
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or employee of these companies. The
amendment by Mrs. DAHLKEMPER de-
fines payment as payment before em-
ployment, during employment, or after
termination of employment, which al-
most appears to be almost a cradle-to-
grave period of time.

Having said that, I have got specific
concerns. I'd like to engage in a col-
loquy with the gentlelady from Penn-
sylvania about her amendment.

Would your amendment enable the
Treasury Secretary to establish com-
pensation standards for employees
after they retire?

Mrs. DAHLKEMPER. If this is exces-
sive, any time before or after.

Mr. BACHUS. So he could determine
that any payment after they retire was
excessive or unreasonable?

Mrs. DAHLKEMPER. Yes, it does.

Mr. BACHUS. Would those standards
include retirement plans, pension
plans, and retiree medical benefits pro-
vided by the company?

Mrs. DAHLKEMPER. Only while the
investment is outstanding, if it’s in
violation of the rules.

Mr. BACHUS. You mean the Treas-
ury Secretary could limit retirement
benefits, pension benefits, and their
medical benefits?

Mrs. DAHLKEMPER. If it’s in viola-
tion of the rules.

Mr. BACHUS. If he thinks it’s a vio-
lation. All right. Your amendment re-
quires the Treasury Secretary to con-
sider any increase in wealth on the
part of the executive or employee as
compensation. Would the gentlelady
please provide what her definition of
wealth is? Would wealth include retire-
ment plans, pension plans, medical
benefits?

Mrs. DAHLKEMPER. Yes, it does.

Mr. BACHUS. It does. In other words,
the Secretary of the Treasury would
have what I would consider sweeping
rights to limit retirement benefits,
medical benefits, and pension plans for
any and all employees if he deemed
that they were unreasonable or exces-
sive or more than he deemed proper. Is
that correct?

Mrs. DAHLKEMPER. If they’re un-
reasonable and excessive.

Mr. BACHUS. The gentlelady under-
stands that you’re giving sole discre-
tion to a few people to determine
whether someone—in other words, all
employees’ pension, health, or retire-
ment benefits are excessive. Is that
what the gentlelady intended to do?
That’s what her amendment does.

Mr. FRANK of Massachusetts. Will
the gentleman yield?

Mr. BACHUS. I yield.

Mr. FRANK of Massachusetts. In
fairness to the gentlewoman, she’s
amending into the base of the bill.
There had been a notion that you just
did the top executives. AIG made it
clear there could be hundreds of people
covered.

Yes, I trust no Secretary of the
Treasury that I've ever seen would say
that a cost of living or even salary in-
crease—but it does cover all employees
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because, as I said, the AIG and other
experiences show hundreds of employ-
ees could be involved.

Mr. BACHUS. I understand what the
chairman is saying. But this bill ap-
plies to all these financial institutions.
I believe this is a sweeping definition
of compensation.

The CHAIR. The time of the gen-
tleman has expired. The gentleman has
used 4 minutes of his 5 minutes.

The gentlewoman from Pennsylvania
has 1%2 minutes remaining.

Mrs. DAHLKEMPER. Mr. Chair, I
think this is just a straightforward
amendment that is basically closing
loopholes. I urge a ‘‘yes’ vote on this.

Mr. FRANK of Massachusetts. Will
the gentlewoman yield to me?

Mrs. DAHLKEMPER. I yield.

Mr. FRANK of Massachusetts. Let
me respond to the gentleman from Ala-
bama. It does close loopholes. Golden
parachutes are a form of retirement.
We have cases where executives after
retirement get the use of airplanes, get
the use of other things. And it is true
that it has only been executives. We
have no contemplation that anybody
would use this for lower level, average
employees. But if you limit it to 5 ex-
ecutives, 10 executives in some of these
large companies, yes, you do invite
problems. And it would be a very easy
thing to do to say, Okay, we're only
going to give you this now, but once
you retire, we’ll give you all the extra
money we couldn’t give you in the first
place. It is certainly the case that out-
sized retirement packages to a handful
of favored employees has been a part of
the problem.

Mr. BACHUS. Will the gentlewoman
yield?

Mrs. DAHLKEMPER. 1 yield.

Mr. BACHUS. I would say, What if an
employee upon his retirement is given
stock in the company and 10 years
after his retirement——

Mr. FRANK of Massachusetts. I ask
the gentlewoman to yield me back the
time.

Mrs. DAHLKEMPER. 1 yield.

Mr. FRANK of Massachusetts. Stock
of that sort would not count. If it is
stock that goes up in time, that is not
a problem. Stock that is going to sim-
ply be regular stock, and it goes up,
that’s not covered.

The CHAIR. The gentlewoman from
Pennsylvania controls the time.

Mrs. DAHLKEMPER. I reserve the
balance of my time.

Mr. FRANK of Massachusetts. Would
the gentlewoman yield further?

Mrs. DAHLKEMPER. 1 yield.

Mr. FRANK of Massachusetts. The
other problem is this. The gentleman
from Alabama, my good friend, is ap-
parently assuming that the TARP will
live forever, because by the time a lot
of these people have been retired, we
hope they have paid back the TARP
funds.

The CHAIR. The time of the gentle-
woman has expired.

Mr. BACHUS. I ask unanimous con-
sent that each side be given an addi-
tional 1 minute.
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The CHAIR. Is there objection to the
request of the gentleman from Ala-
bama?

Mr. FRANK of Massachusetts. Re-
serving the right to object, how many
minutes?

Mr. BACHUS. Extend the time by 1
minute on each side.

Mr. FRANK of Massachusetts. One is
the outer limit of everybody’s patience,
but I won’t object.

The CHAIR. Is there objection to the
request of the gentleman from Ala-
bama?

There was no objection.

Mr. BACHUS. I yield myself 1
minute.

We don’t know how long all this is
going to last. But what I will say is you
are giving—for every employee of these
companies, you're giving the Secretary
of the Treasury the right to control
their pension benefits, their retirement
benefits, their health benefits, whether
intended or not.

I don’t think that you can assure me
that the power will not be abused in
the future because, as the gentlelady
said, her amendment includes any com-
pensation for the rest of their life. It
also includes any compensation before
they arrived at the company.

That, to me, is a very broad brush. I
would definitely oppose this amend-
ment.

Mr. FRANK of Massachusetts. Will
the gentlelady yield?

Mrs. DAHLKEMPER. I yield to the
gentleman from Massachusetts.

Mr. FRANK of Massachusetts. I
thank the gentlewoman.

I will take the 1 minute that was
yielded to say, once again, this only
applies while they have got TARP
money. The notion that TARP is going
to live forever is a fantasy—or, that
people won’t pay it back. This only ap-
plies during the duration of TARP.

Secondly, there is a scare tactic here
that I think is belied by the facts. I do
not think any Secretary of the Treas-
ury I have seen, served with, or read
about, would decide that the health
benefits of a thousand workers could be
excessive or unreasonable.

I will tell the gentleman this. I wish
we lived in a society in which we had
to worry about excessive and unreason-
able pension benefit for retirees who
are simply rank and file workers.
That’s not a problem that has ever
arisen.

So I think this is, frankly, an objec-
tion in search of a reason. Yes, you
want to avoid what we know has been
used—putting it into the back end or
the front end or trying to do it in
tricky ways. And that’s what the gen-
tlewoman correctly wants to stop.

The CHAIR. The time of the gentle-
woman has expired. The gentleman
from Alabama has 1 minute remaining.

Mr. BACHUS. I yield that minute to
the gentleman from New Jersey (Mr.
GARRETT).

Mr. GARRETT of New Jersey. I'm re-
minded of the statement that the near-
est thing to immortality on this Earth
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is a Federal agency or Federal pro-
gram. So some things do apparently
live forever—and that’s Federal Gov-
ernment programs.

And on to this point, if the gentle-
lady is still on the floor, the history of
the underlying problem here is AIG.
And it did in fact start not as a TARP
program, but as the Fed Reserve, and
that was 9/16, when the Fed gave an $85
billion loan to AIG. That did change, as
the gentlelady knows, on November 10,
and it Dbasically became a Federal
TARP program when the loan was re-
structured and reduced. And it eventu-
ally changed again on March 2. I as-
sume the gentlelady who’s the sponsor
of the bill is familiar with that history.

I will yield to the gentlelady to make
sure that she is understanding of the
history of how we got here.

Mr. FRANK of Massachusetts. Would
the gentlewoman yield?

Mrs. DAHLKEMPER. I will yield.

Mr. FRANK of Massachusetts. The
gentlewoman was not a Member of the
Congress when those events transpired.

Mr. GARRETT of New Jersey. Just to
the gentlelady. I appreciate that. To
the gentlelady—I just ran through the
history of saying that it initially began
as a Fed program and then became a
TARP program, without any restric-
tions on it.

The CHAIR. The question is on the
amendment offered by the gentle-
woman from  Pennsylvania  (Mrs.
DAHLKEMPER).

The question was taken; and the
Chair announced that the noes ap-
peared to have it.

Mr. FRANK of Massachusetts. Mr.
Chairman, I demand a recorded vote.

The CHAIR. Pursuant to clause 6 of
rule XVIII, further proceedings on the
amendment offered by the gentle-
woman from Pennsylvania will be post-
poned.

ANNOUNCEMENT BY THE CHAIR

The CHAIR. Pursuant to clause 6 of
rule XVIII, proceedings will now re-
sume on those amendments printed in
House Report 111-71 on which further
proceedings were postponed, in the fol-
lowing order:

Amendment No. 4 by Ms. BEAN of I1li-
nois.

Amendment No. 7 by
DAHLKEMPER of Pennsylvania.

The Chair will reduce to 5 minutes
the time for any electronic vote after
the first vote in this series.

AMENDMENT NO. 4 OFFERED BY MS. BEAN

The CHAIR. The unfinished business
is the demand for a recorded vote on
the amendment offered by the gentle-
woman from Illinois (Ms. BEAN) on
which further proceedings were post-
poned and on which the noes prevailed
by voice vote.

The Clerk will
amendment.

The Clerk redesignated the amend-
ment.

Mrs.

redesignate the

RECORDED VOTE
The CHAIR. A recorded vote has been
demanded.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 228, noes 198,
answered ‘‘present’’ 1, not voting 10, as

follows:

Ackerman
Aderholt
Adler (NJ)
Akin
Alexander
Altmire
Austria
Bachmann
Bachus
Barrett (SC)
Bartlett
Bean
Biggert
Bilbray
Bilirakis
Bishop (NY)
Bishop (UT)
Blackburn
Blunt
Boccieri
Boehner
Bonner
Bono Mack
Boozman
Boucher
Boustany
Brady (TX)
Broun (GA)
Brown (SC)
Brown-Waite,
Ginny
Burgess
Burton (IN)
Buyer
Calvert
Camp
Campbell
Cao
Capito
Cassidy
Castle
Chaffetz
Childers
Clarke
Coble
Cohen
Cole
Conaway
Cooper
Crenshaw
Crowley
Cuellar
Culberson
Davis (KY)
Dayvis (TN)
Deal (GA)
Dent
Diaz-Balart, L.

Diaz-Balart, M.

Dreier
Duncan
Ehlers
Emerson
Engel
Etheridge
Fallin

Flake
Fleming
Forbes
Fortenberry
Foster

Foxx
Franks (AZ)
Frelinghuysen
Gallegly
Garrett (NJ)
Gerlach

Abercrombie
Andrews
Arcuri

Baca

Baird
Baldwin
Barrow
Becerra
Berkley
Berman

[Roll No. 180]
AYES—228

Giffords
Gingrey (GA)
Gohmert
Goodlatte
Granger
Graves
Griffith
Guthrie
Hall (TX)
Harman
Harper
Hastings (WA)
Heller
Hensarling
Herger
Himes
Hoekstra
Hunter
Inglis
Israel
Issa
Jenkins
Johnson (IL)
Johnson, Sam
Jones
Jordan (OH)
Kanjorski
Kind
King (IA)
King (NY)
Kingston
Kirk
Kirkpatrick (AZ)
Kline (MN)
Kratovil
Lamborn
Lance
Larsen (WA)
Latham
LaTourette
Latta
Lee (NY)
Lewis (CA)
LoBiondo
Lowey
Lucas
Luetkemeyer
Lummis
Lungren, Daniel
E.
Mack
Maffei
Maloney
Manzullo
Marchant
Markey (CO)
Markey (MA)
Marshall
Massa
Matheson
McCarthy (CA)
McCaul
McClintock
McCollum
McCotter
McHenry
McHugh
McIntyre
McKeon
McMahon
McMorris
Rodgers
Meeks (NY)
Mica
Miller (FL)
Miller (MI)
Minnick

NOES—198

Berry
Bishop (GA)
Blumenauer
Bordallo
Boren
Boswell
Boyd

Brady (PA)
Braley (IA)
Bright

Moran (KS)
Murphy, Patrick
Murphy, Tim
Myrick
Nadler (NY)
Neal (MA)
Neugebauer
Nunes

Nye
Oberstar
Olson

Paul
Paulsen
Pence
Perlmutter
Peterson
Petri

Pitts
Platts

Poe (TX)
Polis (CO)
Pomeroy
Posey
Price (GA)
Putnam
Radanovich
Rangel
Rehberg
Reichert
Roe (TN)
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rooney
Roskam
Ross

Royce
Ruppersberger
Rush

Ryan (WI)
Salazar
Scalise
Schock
Schwartz
Sensenbrenner
Sessions
Sestak
Shadegg
Shimkus
Shuler
Simpson
Smith (NE)
Smith (NJ)
Smith (TX)
Smith (WA)
Snyder
Souder
Stearns
Tanner
Terry
Thompson (PA)
Thornberry
Tiahrt
Tiberi
Turner
Upton
Walden
Wamp
Weiner
Whitfield
Wilson (SC)
Wittman
Wolf

Wu
Yarmuth
Young (AK)
Young (FL)

Brown, Corrine
Buchanan
Butterfield
Capps

Capuano
Cardoza
Carnahan
Carney

Carson (IN)
Carter
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Castor (FL) Holden Price (NC)
Chandler Holt Rahall
Christensen Honda Reyes

Clay Hoyer Richardson
Cleaver Inslee Rodriguez
Clyburn Jackson (IL) Rohrabacher

Coffman (CO)

Jackson-Lee

Ros-Lehtinen

Connolly (VA) (TX) Rothman (NJ)
Conyers Johnson (GA) Roybal-Allard
Costa Johnson, E. B. Ryan (OH)
Costello Kagen Sablan
Courtney Kaptur Sanchez, Linda
Cummings Kildee T.
Dahlkemper Kilpatrick (MI) Sarbanes
Davis (AL) Kilroy Schakowsky
Davis (CA) Kissell Schauer
Davis (IL) Klein (FL) Schiff
DeFazio Kosmas Schrader
DeGette Kucinich Scott (GA)
Delahunt Langevin Scott (VA)
DeLauro Larson (CT) Serrano
Dicks Lee (CA) Shea-Porter
Dingell Lewis (GA) Sherman
Doggett Linder Shuster
Donnelly (IN) Lipinski Sires

Doyle Loebsack Skelton
Driehaus Lofgren, Zoe Slaughter
Edwards (MD) Lujan Space
Edwards (TX) Lynch Speier
Ellison Matsui Spratt
Ellsworth McCarthy (NY) Stark
Eshoo McDermott Stupak
Faleomavaega McGovern Sullivan
Farr McNerney Sutton
Fattah Meek (FL) Tauscher
Filner Melancon Taylor
Frank (MA) Michaud Teague
Fudge Miller (NC) Thompson (CA)
Gonzalez Miller, George Tierney
Gordon (TN) Mitchell Titus
Grayson Mollohan Tonko
Green, Al Moore (KS) Towns
Green, Gene Moore (WI) Tsongas
Grijalva Moran (VA) Van Hollen
Gutierrez Murphy (CT) Velazquez
Hall (NY) Murtha Visclosky
Halvorson Napolitano Walz

Hare Norton Wasserman
Hastings (FL) Obey Schultz
Heinrich Olver Waters
Herseth Sandlin  Ortiz Watson
Higgins Pastor (AZ) Watt

Hill Payne Waxman
Hinchey Perriello Welch
Hinojosa Peters Wexler
Hirono Pierluisi Wilson (OH)
Hodes Pingree (ME) Woolsey

ANSWERED “PRESENT”—1

Cantor

NOT VOTING—10

Barton (TX) Pallone Thompson (MS)
Kennedy Pascrell Westmoreland
Levin Sanchez, Loretta
Miller, Gary Schmidt

[0 1758

Messrs. VAN HOLLEN, VISCLOSKY,
KILDEE, Ms. KILPATRICK of Michi-

gan,

Messrs.

WATT,

HONDA,

TIERNEY, BUTTERFIELD, BECERRA,
BERMAN, GEORGE MILLER of Cali-

fornia,

BERRY,

ORTIZ,

DOYLE,

LUJAN, ARCURI, LYNCH, BISHOP of
Georgia, RYAN of Ohio, KLEIN of Flor-
ida, CLEAVER, GORDON of Tennessee,
Ms. ESHOO, Ms. KAPTUR, Ms. ROS-
LEHTINEN, Ms. LINDA T. SANCHEZ
of California, Mrs. HALVORSON, Ms.
KOSMAS, Ms. WASSERMAN
SCHULTZ, Ms. PINGREE of Maine and
Ms. SLAUGHTER changed their vote
from ‘‘aye’ to ‘“‘no.”

Messrs. FRANKS of Arizona, RYAN
of Wisconsin, NEAL of Massachusetts,
GALLEGLY, MCHENRY, FLAKE,
HENSARLING, TIM MURPHY of Penn-
sylvania, MASSA and Ms. CLARKE
changed their vote from ‘‘no” to ‘‘aye.”

So the amendment was agreed to.

The result of the vote was announced
as above recorded.
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Stated for:
Mr. MARKEY of Massachusetts.
Speaker, on rollcall No. 180, | inadvertently

CONGRESSIONAL RECORD —HOUSE

voted “aye”, but intended to vote “no.”
AMENDMENT NO. 7 OFFERED BY MRS.

The CHAIR. The unfinished business
is the demand for a recorded vote on
the amendment offered by the gentle-
from  Pennsylvania
DAHLKEMPER) on which further pro-
ceedings were postponed and on which

woman

DAHLKEMPER

the noes prevailed by voice vote.

The

ment.

demanded.

Clerk will
amendment.
The Clerk redesignated the amend-

RECORDED VOTE
The CHAIR. A recorded vote has been

redesignate

A recorded vote was ordered.

The CHAIR. This will be a 5-minute

vote.

The vote was taken by electronic de-
vice, and there were—ayes 246, noes 180,
answered ‘‘present’ 1, not voting 10, as

follows:

Abercrombie
Ackerman
Adler (NJ)
Altmire
Andrews
Arcuri
Baca
Baird
Baldwin
Barrow
Bean
Becerra
Berkley
Berman
Berry
Bishop (GA)
Bishop (NY)
Blumenauer
Boccieri
Bordallo
Boren
Boswell
Boyd
Brady (PA)
Braley (IA)
Bright
Brown, Corrine
Brown-Waite,
Ginny
Butterfield
Capps
Capuano
Cardoza
Carnahan
Carney
Carson (IN)
Castor (FL)
Chandler
Christensen
Clarke
Clay
Cleaver
Clyburn
Cohen
Connolly (VA)
Conyers
Cooper
Costa
Courtney
Crowley
Cuellar
Cummings
Dahlkemper
Davis (AL)
Davis (CA)
Davis (IL)
Davis (TN)
DeFazio
DeGette
Delahunt
DeLauro

[Roll No. 181]
AYES—246

Diaz-Balart, L.
Diaz-Balart, M.
Dicks
Dingell
Doggett
Donnelly (IN)
Doyle
Driehaus
Edwards (MD)
Edwards (TX)
Ellison
Ellsworth
Engel
Eshoo
Etheridge
Faleomavaega
Farr
Fattah
Filner
Foster
Frank (MA)
Fudge
Giffords
Gonzalez
Gordon (TN)
Grayson
Green, Al
Green, Gene
Griffith
Grijalva
Gutierrez
Hall (NY)
Halvorson
Hare
Harman
Hastings (FL)
Heinrich
Herseth Sandlin
Higgins
Hill
Himes
Hinchey
Hinojosa
Hirono
Hodes
Holden
Holt
Honda
Hoyer
Inslee
Israel
Jackson (IL)
Jackson-Lee
(TX)
Johnson (GA)
Johnson, E. B.
Kagen
Kanjorski
Kaptur
Kildee
Kilpatrick (MI)

Kilroy

Kind

Kissell
Klein (FL)
Kosmas
Kratovil
Kucinich
Langevin
Larsen (WA)
Larson (CT)
Lee (CA)
Lewis (GA)
Loebsack
Lofgren, Zoe
Lowey
Lujan
Lynch
Maffei
Maloney
Markey (CO)
Markey (MA)
Massa
Matheson
Matsui
McCarthy (NY)
McCollum
McDermott
McGovern
McIntyre
McNerney
Meek (FL)
Meeks (NY)
Michaud
Miller (NC)
Miller, George
Minnick
Mitchell
Mollohan
Moore (KS)
Moore (WI)
Murphy (CT)
Murphy, Patrick
Murtha
Nadler (NY)
Napolitano
Norton

Nye
Oberstar
Obey

Olver

Ortiz

Pastor (AZ)
Payne
Perlmutter
Perriello
Peters
Peterson
Pierluisi
Pingree (ME)
Polis (CO)
Pomeroy

Madam

(Mrs.

the

Posey
Price (NC)
Rahall
Rangel
Reyes
Richardson
Rodriguez
Rooney
Ros-Lehtinen
Ross
Rothman (NJ)
Roybal-Allard
Ruppersberger
Rush
Ryan (OH)
Sablan
Salazar
Sanchez, Linda
T.
Sarbanes
Schakowsky
Schauer
Schiff

Aderholt
Akin
Alexander
Austria
Bachmann
Bachus
Barrett (SC)
Bartlett
Biggert
Bilbray
Bilirakis
Bishop (UT)
Blackburn
Blunt
Boehner
Bonner
Bono Mack
Boozman
Boucher
Boustany
Brady (TX)
Broun (GA)
Brown (SC)
Buchanan
Burgess
Burton (IN)
Buyer
Calvert
Camp
Campbell
Cao

Capito
Carter
Cassidy
Castle
Chaffetz
Childers
Coble
Coffman (CO)
Cole
Conaway
Costello
Crenshaw
Culberson
Davis (KY)
Deal (GA)
Dent

Dreier
Duncan
Ehlers
Emerson
Fallin
Flake
Fleming
Forbes
Fortenberry
Foxx
Franks (AZ)
Frelinghuysen
Gallegly
Garrett (NJ)

Schrader
Schwartz
Scott (GA)
Scott (VA)
Serrano
Shea-Porter
Sherman
Shuler
Sires
Skelton
Slaughter
Smith (WA)
Space
Speier
Spratt
Stark
Stupak
Sutton
Tauscher
Taylor
Teague
Thompson (CA)
Tierney

NOES—180

Gerlach
Gingrey (GA)
Gohmert
Goodlatte
Granger
Graves
Guthrie
Hall (TX)
Harper
Hastings (WA)
Heller
Hensarling
Herger
Hoekstra
Hunter
Inglis
Issa
Jenkins
Johnson (IL)
Johnson, Sam
Jones
Jordan (OH)
King (IA)
King (NY)
Kingston
Kirk
Kirkpatrick (AZ)
Kline (MN)
Lamborn
Lance
Latham
LaTourette
Latta
Lee (NY)
Lewis (CA)
Linder
Lipinski
LoBiondo
Lucas
Luetkemeyer
Lummis
Lungren, Daniel
E.
Mack
Manzullo
Marchant
Marshall
McCarthy (CA)
McCaul
McClintock
McCotter
McHenry
McHugh
McKeon
McMahon
McMorris
Rodgers
Melancon
Mica
Miller (FL)
Miller (MI)

Titus
Tonko
Towns
Tsongas
Van Hollen
Velazquez
Visclosky
Walz
Wasserman
Schultz
Waters
Watson
Watt
Waxman
Weiner
Welch
Wexler
Wilson (OH)
Woolsey
Wu
Yarmuth

Moran (KS)
Moran (VA)
Murphy, Tim
Myrick
Neal (MA)
Neugebauer
Nunes
Olson

Paul
Paulsen
Pence

Petri

Pitts
Platts

Poe (TX)
Price (GA)
Putnam
Radanovich
Rehberg
Reichert
Roe (TN)
Rogers (AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Roskam
Royce
Ryan (WI)
Scalise
Schock
Sensenbrenner
Sessions
Sestak
Shadegg
Shimkus
Shuster
Simpson
Smith (NE)
Smith (NJ)
Smith (TX)
Snyder
Souder
Stearns
Sullivan
Tanner
Terry
Thompson (PA)
Thornberry
Tiahrt
Tiberi
Turner
Upton
Walden
Wamp
Whitfield
Wilson (SC)
Wittman
Wolf
Young (AK)
Young (FL)

ANSWERED “PRESENT”—1

Barton (TX)
Kennedy
Levin
Miller, Gary

Cantor

Pallone

Pascrell
Sanchez, Loretta
Schmidt

NOT VOTING—10

Thompson (MS)
Westmoreland

ANNOUNCEMENT BY THE CHAIR

The CHAIR (during the vote). Two

minutes remain in this vote.
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So the amendment was agreed to.

The result of the vote was announced
as above recorded.

The CHAIR. The question is on the
committee amendment in the nature of
a substitute, as amended.

The committee amendment in the
nature of a substitute, as amended, was
agreed to.

The CHAIR. Under the rule, the Com-
mittee rises.

Accordingly, the Committee rose;
and the Speaker pro tempore (Mr.
WEINER) having assumed the chair, Mr.
JACKSON of Illinois, Chair of the Com-
mittee of the Whole House on the state
of the Union, reported that that Com-
mittee, having had under consideration
the bill (H.R. 1664) to amend the execu-
tive compensation provisions of the
Emergency Economic Stabilization Act
of 2008 to prohibit unreasonable and ex-
cessive compensation and compensa-
tion not based on performance stand-
ards, pursuant to House Resolution 306,
he reported the bill back to the House
with an amendment adopted by the
Committee of the Whole.

The SPEAKER pro tempore. Under
the rule, the previous question is or-
dered.

Is a separate vote demanded on any
amendment to the amendment re-
ported from the Committee of the
Whole? If not, the question is on the
amendment.

The amendment was agreed to.

The SPEAKER pro tempore. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
and read a third time, and was read the
third time.

The SPEAKER pro tempore. The
question is on the passage of the bill.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

RECORDED VOTE

Mr. FRANK of Massachusetts.
Speaker, I demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 247, noes 171,
answered ‘‘present’ 1, not voting 12, as
follows:

Mr.

[Roll No. 182]

AYES—247
Abercrombie Boucher Cohen
Ackerman Boyd Connolly (VA)
Adler (NJ) Brady (PA) Conyers
Altmire Bright Cooper
Andrews Brown, Corrine Costa
Arcuri Brown-Waite, Costello
Baca Ginny Courtney
Baird Butterfield Crowley
Baldwin Cao Cuellar
Barrow Capps Cummings
Bean Capuano Dahlkemper
Becerra Cardoza Davis (AL)
Berkley Carnahan Davis (CA)
Berman Carney Davis (IL)
Berry Carson (IN) Davis (TN)
Bilirakis Castor (FL) DeFazio
Bishop (GA) Chandler DeGette
Bishop (NY) Childers Delahunt
Blumenauer Clarke DeLauro
Boccieri Clay Diaz-Balart, L.
Boren Cleaver Diaz-Balart, M.
Boswell Clyburn Dicks
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Dingell
Doggett
Donnelly (IN)
Doyle
Driehaus
Duncan
Edwards (MD)
Edwards (TX)
Ellison
Ellsworth
Engel
Eshoo
Etheridge
Farr
Fattah
Filner
Foster
Frank (MA)
Fudge
Giffords
Gonzalez
Gordon (TN)
Grayson
Green, Al
Green, Gene
Griffith
Grijalva
Gutierrez
Hall (NY)
Halvorson
Hare
Harman
Hastings (FL)
Heinrich
Herseth Sandlin
Higgins
Hill
Himes
Hinchey
Hinojosa
Hirono
Hodes
Holden
Holt
Honda
Hoyer
Inslee
Israel
Jackson (IL)
Jackson-Lee
(TX)
Johnson (GA)
Johnson, E. B.
Jones
Kagen
Kanjorski
Kaptur
Kildee
Kilpatrick (MI)
Kilroy
Kind
Kissell

Aderholt
AKin
Alexander
Austria
Bachmann
Bachus
Barrett (SC)
Bartlett
Biggert
Bilbray
Bishop (UT)
Blackburn
Blunt
Boehner
Bonner
Bono Mack
Boozman
Boustany
Brady (TX)
Braley (IA)
Broun (GA)
Brown (SC)
Buchanan
Burgess
Burton (IN)
Buyer
Calvert
Camp
Campbell
Capito
Carter
Cassidy
Castle
Chaffetz
Coble

Klein (FL)
Kosmas
Kratovil
Kucinich
Langevin
Larsen (WA)
Larson (CT)
Lee (CA)
Lewis (GA)
Lipinski
Lofgren, Zoe
Lowey
Lujan
Lynch
Maffei
Maloney
Markey (CO)
Markey (MA)
Marshall
Massa
Matsui
McCarthy (NY)
McCollum
McDermott
McGovern
McHugh
McIntyre
McMahon
McNerney
Meek (FL)
Meeks (NY)
Melancon
Michaud
Miller (NC)
Miller, George
Mollohan
Moore (KS)
Moore (WI)
Murphy (CT)
Murphy, Patrick
Murtha
Nadler (NY)
Napolitano
Neal (MA)
Nye
Oberstar
Obey

Olver

Ortiz

Pastor (AZ)
Payne
Perlmutter
Perriello
Peters
Peterson
Pingree (ME)
Polis (CO)
Pomeroy
Price (NC)
Rahall
Rangel
Reyes

NOES—1171

Coffman (CO)
Cole
Conaway
Crenshaw
Culberson
Davis (KY)
Deal (GA)
Dent

Dreier
Ehlers
Emerson
Fallin

Flake
Fleming
Forbes
Fortenberry
Foxx

Franks (AZ)
Frelinghuysen
Gallegly
Garrett (NJ)
Gerlach
Gingrey (GA)
Gohmert
Goodlatte
Granger
Graves
Guthrie

Hall (TX)
Harper
Hastings (WA)
Heller
Hensarling
Herger
Hoekstra
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Richardson
Rodriguez
Rohrabacher
Ros-Lehtinen
Ross
Rothman (NJ)
Roybal-Allard
Ruppersberger
Rush
Ryan (OH)
Salazar
Sanchez, Linda
T.
Sarbanes
Schakowsky
Schauer
Schiff
Schrader
Schwartz
Scott (GA)
Scott (VA)
Serrano
Shea-Porter
Sherman
Shuler
Sires
Skelton
Slaughter
Smith (WA)
Space
Speier
Spratt
Stark
Stupak
Sutton
Tanner
Tauscher
Taylor
Teague
Thompson (CA)
Tierney
Titus
Tonko
Towns
Tsongas
Van Hollen
Velazquez
Visclosky
Walz
Wasserman
Schultz
Waters
Watson
Waxman
Weiner
Welch
Wexler
Wilson (OH)
Woolsey
Wu
Yarmuth

Hunter
Inglis
Issa
Jenkins
Johnson (IL)
Johnson, Sam
Jordan (OH)
King (IA)
King (NY)
Kingston
Kirk
Kirkpatrick (AZ)
Kline (MN)
Lamborn
Lance
Latham
LaTourette
Latta
Lee (NY)
Lewis (CA)
Linder
LoBiondo
Lucas
Luetkemeyer
Lummis
Lungren, Daniel
E.
Mack
Manzullo
Marchant
Matheson
McCarthy (CA)
McCaul
McClintock
McCotter

McHenry Posey Smith (NE)
McKeon Price (GA) Smith (NJ)
McMorris Putnam Smith (TX)
Rodgers Radanovich Snyder
M@ca Rehberg Souder
M}ller (FL) Reichert Stearns
M}lle{“ (MI) Roe (TN) Sullivan
Minnick Rogers (AL) Terry
Mitchell Rogers (KY)
Moran (KS) Rogers (MI) ?Eompson @)
ornberry
Moran (VA) Rooney o
Murphy, Tim Roskam T%ahl.t
Myrick Royce Tiberi
Neugebauer Ryan (WI) Turner
Nunes Scalise Upton
Olson Schock Walden
Paul Sensenbrenner Wamp
Paulsen Sessions Whitfield
Pence Sestak Wilson (SC)
Petri Shadegg Wittman
Pitts Shimkus Wolf
Platts Shuster Young (AK)
Poe (TX) Simpson Young (FL)
ANSWERED “PRESENT’'—1
Cantor

NOT VOTING—I12

Barton (TX) Miller, Gary Schmidt

Kennedy Pallone Thompson (MS)

Levin Pascrell Watt

Loebsack Sanchez, Loretta Westmoreland
[0 1823

So the bill was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

——
HOUR OF MEETING ON TOMORROW

Mr. POLIS. Mr. Speaker, I ask unani-
mous consent that, when the House ad-
journs today, it adjourn to meet at 9
a.m. tomorrow.

The SPEAKER pro tempore (Mr.
ALTMIRE). Is there objection to the re-
quest of the gentleman from Colorado?

There was no objection.

———————

PROVIDING FOR CONSIDERATION
OF H.R. 1256, FAMILY SMOKING
PREVENTION AND TOBACCO CON-
TROL ACT

Mr. POLIS. Mr. Speaker, by direction
of the Committee on Rules, I call up
House Resolution 307 and ask for its
immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. RES. 307

Resolved, That upon the adoption of this
resolution it shall be in order to consider in
the House the bill (H.R. 1256) to protect the
public health by providing the Food and
Drug Administration with certain authority
to regulate tobacco products. All points of
order against consideration of the bill are
waived except those arising under clause 9 or
10 of rule XXI. The amendment printed in
part A of the report of the Committee on
Rules accompanying this resolution shall be
considered as adopted. The bill, as amended,
shall be considered as read. All points of
order against provisions in the bill, as
amended, are waived. The previous question
shall be considered as ordered on the bill, as
amended, to final passage without inter-
vening motion except: (1) one hour of debate
on the bill, as amended, equally divided and
controlled by the chair and ranking minority
member of the Committee on Energy and
Commerce; (2) the amendment in the nature
of a substitute printed in part B of the report
on the Committee on Rules, if offered by
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Representative Buyer of Indiana, or his des-
ignee, which shall be in order without inter-
vention of any point of order except those
arising under clause 9 or 10 of rule XXI, shall
be considered as read, and shall be separately
debatable for thirty minutes equally divided
and controlled by the proponent and an op-
ponent; and (3) one motion to recommit with
or without instructions.

SEC. 2. (a) In the engrossment of H.R. 1256,
the Clerk shall—

(1) add the text of H.R. 1804, as passed by
the House, as new matter at the end of H.R.
1256;

(2) conform the title of H.R. 1256 to reflect
the addition to the engrossment of H.R. 1804;

(3) assign appropriate designations to pro-
visions within the engrossment; and

(4) conform provisions for short titles with-
in the engrossment.

(b) Upon the addition of the text of H.R.
1804 to the engrossment of H.R. 12566, H.R.
1804 shall be laid on the table.

The SPEAKER pro tempore. The gen-
tleman from Colorado is recognized for
1 hour.

Mr. POLIS. Mr. Speaker, for the pur-
poses of debate only, I yield the cus-
tomary 30 minutes to the gentlewoman
from North Carolina, Dr. FOXX.

GENERAL LEAVE

Mr. POLIS. I ask unanimous consent
that all Members have 5 legislative
days within which to revise and extend
their remarks and to insert extraneous
material into the RECORD.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Colorado?

There was no objection.

Mr. POLIS. I yield myself such time
as I may consume.

Mr. Speaker, House Resolution 307
provides a structured rule for the con-
sideration of H.R. 1256, the Family
Smoking Prevention and Tobacco Con-
trol Act. The rule makes in order a
substitute amendment, if offered, by
Representative BUYER of Indiana or his
designee.

I rise in support of House Resolution
307, the Family Smoking Prevention
and Tobacco Control Act. I thank
Chairman WAXMAN and my colleagues
who serve on the Energy and Com-
merce Committee for their leadership
in this bipartisan effort.

This legislation, which passed this
House by a margin of more than 3-1
last July, would at long last give the
U.S. Food and Drug Administration,
the FDA, the authority to regulate to-
bacco products and to take additional
critical steps to protect the public
health. The bill prevents the tobacco
industry from designing products that
entice young people. It develops pro-
grams that help adult smokers quit,
and it funds the efforts through fees to
tobacco manufacturers.

America’s youth face intense pres-
sure every day from friends, fancy ad-
vertisements and irresponsible adults
to make bad decisions that will affect
their long-term health. A 2006 study
conducted by the Substance Abuse and
Mental Health Services Administration
found that 90 percent of all adult smok-
ers began while they were in their
teens or earlier and that two-thirds be-
came regular daily smokers before



April 1, 2009

they reached the age of 19. A shocking
number of American children are at
least casual smokers before they can
even drive a car.

As a cosponsor of the Family Smok-
ing Prevention and Tobacco Control
Act, I am strongly committed to seeing
this figure drastically reduced. Con-
gress must work to help make our chil-
dren’s lives safer and their choices
easier.

This bill bans flavored -cigarettes
with names like Mocha Taboo, Mid-
night Berry and Warm Winter Toffee
that clearly attract children as con-
sumers. The history of low-tar ciga-
rettes illustrates the grave danger to
public health that’s caused by fooling
consumers into believing unsubstan-
tiated claims that one Kkind of ciga-
rette is safer than another. Millions of
Americans switched to low-tar ciga-
rettes, believing they were reducing
their risk of lung cancer substantially.
Many were convinced to switch instead
of to quit. It wasn’t until decades later
that we learned through many deaths
that those low-tar cigarettes were just
as dangerous as full-tar cigarettes.

Under this legislation, which simply
empowers the FDA to regulate tobacco
products, we will not have to wait until
the deaths of millions of more Ameri-
cans to learn whether a so-called
“safer’” cigarette is what it claims to
be.
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The bottom line is we have an inter-
est in making sure our constituents
know the facts, all of them, before
making potentially deadly choices.

Americans must also be aware of the
dramatic health risks associated with
smokeless tobacco. Many believe that
chewing tobacco and snuff are safe al-
ternatives to smoking cigarettes.
That’s wrong. This bill would require
warning labels that indicate that
smokeless tobacco causes mouth and
gum cancer, serious oral diseases, and
tooth loss. A study by Brown Univer-
sity reveals that just a few weeks of
chewing tobacco can develop
leukoplakia of the cheek and gums,
which is the formation of leather
patches of diseased tissue on the
mouth.

The American Dental Association
strongly supports this legislation, and
calls tobacco use the number one cause
of preventable disease in the United
States. It should be a no-brainer to re-
sponsibly regulate such a dangerous
product. And the FDA, the only agency
charged with food and drug safety, is a
logical Federal agency to place with
this great and important responsi-
bility.

I reserve the balance of my time.

Ms. FOXX. Mr. Speaker, I thank the
gentleman from Colorado for yielding
time.

This is a terrible bill. And we should
vote down this rule. The bill is a de
facto prohibition of tobacco. It’s going
to legislate a Big Tobacco monopoly.
This bill is going to increase taxes, ex-

CONGRESSIONAL RECORD —HOUSE

pand government bureaucracy at the
expense of public health. This bill will
decimate the family farm. This bill
fails to focus on protecting our kids
and instead, targets adult tobacco
users and retailers.

This bill will increase black market
activity, potentially funding criminal
enterprises and terrorists’ activity.
This bill precludes the development of
reduced-risk products. The advertising
and communication provisions of this
bill are duplicative and unconstitu-
tional. This bill eliminates Federal
preemption of marketing and adver-
tising, allowing each State to set its
own standards.

This bill is bad for the U.S. economy.
It is another power grab on the part of
the majority here. This is not some-
thing that we need, and it is not some-
thing that we should do.

I am going to urge my colleagues to
vote ‘‘no’’ on the rule and to vote ‘‘no”’
on the underlying bill.

On that, Mr. Speaker, I reserve the
balance of my time.

Mr. POLIS. Mr. Speaker, I yield 2
minutes to the gentlewoman from Cali-
fornia (Ms. HARMAN).

Ms. HARMAN. I thank the gentleman
for yielding.

Mr. Speaker, this is a personal issue
for me. I have experienced the tragedy
that afflicts many tobacco users and
their loved ones.

Both of my parents were chain-smok-
ers in their early years. My mother and
her friends started smoking in their
teen years because they thought it was
cool. My father, a physician, quit
smoking when I was young, but our
house reeked of secondhand smoke, and
my mother continued to smoke until
she could no longer hold a cigarette.
Both parents died of lung cancer.

It was a nightmare, one I would spare
other families. Now as a grandmother
of three, I hope my grandkids will
never smoke.

Mr. Speaker, approximately 4,000
kids try a cigarette for the first time
each day. By the end of this week,
thousands of Americans will have died
from tobacco-related diseases and
thousands more will become new, more
regular users like my parents were.

We can take a big step towards
breaking this deadly cycle by giving
the FDA the authority to regulate to-
bacco products. This bill, which passed
this House last July by a huge margin,
is the product of a long crusade by my
California colleague, HENRY WAXMAN,
and is a big down payment on health
care reform.

Mr. Speaker, California alone spends
over $9 billion annually treating to-
bacco-related diseases; $9 billion could
be far better spent on a failing health
care infrastructure and increased ac-
cess to health care.

This bill will save lives and scarce re-
sources. Vote ‘‘aye’ on the rule and
‘‘aye’ on the bill.

Ms. FOXX. Mr. Speaker, I now would
like to yield 6 minutes to my distin-
guished colleague from Indiana (Mr.
BUYER).
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Mr. BUYER. Mr. Speaker, I applaud
my friend from California, Congress-
man WAXMAN, for his persistence over
the past decade and all Members who
have supported his legislation in the
past. However, Mr. WAXMAN’s legisla-
tion was drafted over 12 years ago and
has not taken into account the positive
outcomes from the Master Settlement
Agreement and the changing condi-
tions of the tobacco market in our
country. Additionally, the legislation
has unconstitutional provisions, and
according to CBO, will only reduce
smoking rates by 2 percent over 10
years.

Over the past 2 years I have partici-
pated in three markups of Congress-
man WAXMAN’s bill, and I, along with
my colleagues, have offered numerous
amendments to improve and update
Mr. WAXMAN’s bill. Unfortunately, no
significant changes have been incor-
porated, and our concerns have not
been addressed in totality.

That is why I introduced a new bipar-
tisan bill this year which I offer today
as an amendment in the nature of a
substitute to H.R. 1256. This substitute
mirrors the legislation that I intro-
duced with Congressman MIKE MCIN-
TYRE of North Carolina which has
strong bipartisan support, including
the support of Chairman COLLIN PETER-
SON of the House Ag Committee along
with Chairman JOHN SPRATT of the
Budget Committee and other ranking
members.

This strong bipartisan substitute
amendment seeks to regulate tobacco
by creating a new science-based, prag-
matic harm-reduction strategy to im-
prove public health. The amendment
combines education, prevention, and
cessation goals while using public pol-
icy to migrate over 45 million smokers
to nonsmoking tobacco products and
nicotine therapies which are scientif-
ically proven to be significantly less
harmful to human health and greatly
assist in our efforts to decrease to-
bacco-related deaths and disease rates
in our country.

I strongly believe that no tobacco
products are safe. However, Americans
today are left in the dark about the
relative risks of all tobacco products,
and it is false to assume that all to-
bacco products have equal health risks.
Adult smokers deserve to understand
the relative health risks of all tobacco
products so that they can make in-
formed health decisions.

According to the Royal College of
Physicians, ‘“The application of harm
reduction principles, to nicotine and
tobacco use, could deliver substantial
reductions in the morbidity and mor-
tality currently caused by tobacco con-
sumption.” Making such information
available to adult tobacco users is one
of the purposes behind this substitute
amendment.

Tobacco harm reduction adds to cur-
rent tobacco-control policies in order
to drastically improve our Nation’s
health outcomes. It is important to
note that harm reduction strategies do
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not replace tobacco cessation programs
but work along with them. That is why
when I first put this bill together, I
was very, very hopeful that Mr. WAX-
MAN and I could combine our efforts,
but unfortunately, that did not prevail.

If we can move our smoking popu-
lation away from smoking products,
the most dangerous tobacco products
on our market, and move them to less
risky tobacco and nicotine products as
we move in this effort to wean them off
nicotine and tobacco, we have a chance
to decrease the adverse effects of to-
bacco by up to 90 percent over 20 years,
according to the American Council on
Science and Health. For smokers who
are unwilling or unable to quit smok-
ing, we must provide them with the in-
formation they can use to decrease
their health risks.

Additionally, this substitute protects
the core missions of FDA by creating a
new harm-reduction agency within
Health and Human Services to ensure
we have a safe, secure food supply,
pharmaceuticals, biologicals and med-
ical device supply. Given the numerous
news reports over the years of counter-
feit and adulterated drugs and our
tainted food supply, the last thing we
should be doing is forcing the FDA to
regulate an inherently dangerous prod-
uct in carrying out a mission that is
counter to its culture.

This substitute also goes further
than the Waxman bill in protecting
children because we require States to
spend a larger percentage of their mas-
ter settlement agreement for tobacco
education, prevention and cessation ef-
forts. In the last 10 years, States have
spent just 3.2 percent of their total to-
bacco-generated revenue on prevention
and cessation programs, and in the cur-
rent fiscal year, no State is funding to-
bacco prevention programs at the level
recommended by CDC.

Additionally, we require States to
make it illegal for minors to purchase
and possess tobacco products, aligning
our Nation’s tobacco policies with our
Nation’s alcohol policies. Not only will
it be illegal for retailers to sell tobacco
to minors, but now minors will be
strongly discouraged from purchasing
or possessing tobacco.

We also ensure that the Feds stay off
our Nation’s farms. We ensure that our
farmers are not hit with additional
Federal regulations that affect their
traditional farming practices, and we
make sure that these regulations stay
within the purview of the agriculture
department.

Mr. WAXMAN’s legislation will di-
rectly and indirectly affect farming
practices, and I was quite surprised
that the Parliamentarian ruled that
the Agriculture Committee did not
have jurisdiction on this bill. My
amendment expressly prohibits the to-
bacco legislation from finding its way
into today’s farming practices.

Finally, this substitute calls for a
blue ribbon study of tobacco adver-
tising in our Nation. I am very con-
cerned about the first amendment po-
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tential violations in the Waxman bill.
It was discussed during the last two
markups we have had before the En-
ergy and Commerce Committee. You
see, in 1996, 46 States, plus the District
of Columbia, reached an agreement
with the tobacco companies known as
the Master Settlement Agreement.
This agreement has proved extremely
effective in regulating tobacco adver-
tisements in our Nation.

The SPEAKER pro tempore.
time of the gentleman has expired.

Ms. FOXX. Mr. Speaker, I yield the
gentleman 1 more minute.

Mr. BUYER. It is important to note
that the advertising restrictions
reached in this agreement were vol-
untary. When we legislate such adver-
tising restrictions, we violate the first
amendment. So I'm very concerned,
even if we take the rule that was done,
the rule-making effort to place restric-
tions on advertising back in 1996 as
then incorporated in this bill, in fact
the Supreme Court has already ruled
that unconstitutional. So to put that
back in this legislation just throws
this right back to the Supreme Court.
To me as a lawyer, that’s unconscion-
able. We shouldn’t be doing that here
on the House floor.

So when we legislate these adver-
tising restrictions, we should never,
never violate the first amendment.
This is one of these really awkward po-
sitions where I find myself as a con-
servative Republican aligned with the
ACLU. 1 also believe we must study
ways in which we can better address
tobacco advertising without violating
the Constitution.

To conclude, we offer this substitute
as a bipartisan effort, as an innovative
and pragmatic health approach in ad-
dressing the harms of tobacco in this
country. This substitute protects our
children, jobs, farmers, retailers, and
wholesalers while protecting our Con-
stitution and protecting the health of
our Nation.

Mr. POLIS. Mr. Speaker, the Buyer
version is opposed by many credible
health organizations, including the
American Lung Association, the Amer-
ican Heart Association, the American
Academy of Pediatrics, among many
others who support the Waxman ad-
ministration because it would protect
children from tobacco marketing.

The Buyer bill falls short of banning
brands that are potentially targeted to
children like Mocha Taboo and Mid-
night Berry. It does not protect con-
sumers from misleading health claims
about so-called reduced-risk tobacco
products, and it embraces smokeless
tobacco as a means to reduce the harm
caused by cigarettes. While certainly
there should be sound, scientific inves-
tigation, and there is a process under
the Waxman bill for doing that, we
must not rush to prejudgment of what
works and what doesn’t.

Mr. Speaker, I yield 2 minutes to the
gentlewoman from the Virgin Islands
(Mrs. CHRISTENSEN).

Mrs. CHRISTENSEN. Mr. Speaker, 1
rise today in strong support of the rule
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and in strong support of the Family
Smoking Prevention and Tobacco Con-
trol Act.

Today, this body has the opportunity
to take a long, overdue and significant
step toward not only the regulation of
tobacco—a product that is currently
totally unregulated—but also on ef-
forts to reduce the number of new
smokers, especially children and ado-
lescents who have been targeted by the
tobacco industry for far too long.

I want to take this opportunity to
thank Chairman WAXMAN for his un-
wavering commitment and leadership
on this issue.

Because 7 in 10 African Americans
who smoke choose to smoke menthol
cigarettes, I am pleased that this bill
provides provisions that accelerate the
formation of the new FDA Tobacco
Product Scientific Advisory Com-
mittee and directs it to issue rec-
ommendations on the use of menthol in
cigarettes within 1 year of its estab-
lishment. It empowers States and com-
munities to prevent the aggressive
marketing that has the greatest nega-
tive impact in the hardest-hit commu-
nities and on our most vulnerable. It
bans the additives used to manufacture
flavored cigarettes that are marketed
to children and creates a faster track
for the development of smoking ces-
sation and nicotine-replacement thera-
pies.

As a physician who has seen first-
hand the devastating impact that ciga-
rette and tobacco products have on in-
dividuals and their families, I strongly
urge my colleagues to reject the sub-
stitute, to vote ‘‘yes’ on the rule and
then ‘‘yes” to pass this legislation so
that we as a Nation can finally regu-
late the leading cause of preventable
cause of death in this country.

Ms. FOXX. Mr. Speaker, I yield 30
seconds to the gentleman from Indiana
(Mr. BUYER).

Mr. BUYER. To respond to the gen-
tlelady’s concern and her efforts pro-
moting nicotine replacement therapies,
there are over 45 million adult smokers
in the United States. Each year ap-
proximately 2 million smokers use
these nicotine replacement therapies
in an attempt at quitting. The public
success rate of nicotine replacement
therapies is only 7 percent, meaning
that only 7 percent of smokers who try
to quit using nicotine replacement
therapies are successful. To me, a 7
percent success rate is failure. It’s fail-
ure. So we need to try something dif-
ferent, and that’s why we have this
substitute.
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Mr. POLIS. Mr. Speaker, the Wax-
man bill does allow something dif-
ferent to be tried. It sets up a scientific
process for review to make sure that
all technologies that might help wean
smokers away are allowed into the
marketplace in a manner that makes
sure that they don’t publish misleading
claims regarding their health.

Mr. Speaker, I yield 2 minutes to the
gentleman from Georgia (Mr. LEWIS).
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Mr. LEWIS of Georgia. Mr. Speaker,
I rise in strong support of the Family
Smoking Prevention Act; and, Mr.
Speaker, I want to take the time to
thank Mr. WAXMAN for all of his great
work in making it possible for us to
have a vote on this bill.

We all know that tobacco is a killer.
We all know that it causes cancer and
respiratory problems. We all know that
smoking is addictive and that most
people who are hooked began smoking
as children. We cannot and we must
not wait a moment longer to protect
our children from this killer. We must
break the cycle. This bill is the right
approach.

Children should not see cigarette ad-
vertisements from their school play-
ground and at sporting events. Chil-
dren should not be able to buy ciga-
rettes in a vending machine. And chil-
dren should not be the target of adver-
tisements designed to get them hooked
on smoking.

We should know what it is in the
cigarettes that people smoke. People
try to fool us and say that certain
things are not in the cigarette. With
the passage of this bill, for the first
time, the FDA will know the ingredi-
ents in a cigarette, and they will be
able to reduce or eliminate harmful in-
gredients.

Mr. Speaker, we cannot and must not
allow another child to get hooked on
cigarettes or on tobacco. We must pass
this rule, and I support the rule and I
strongly support the bill.

Ms. FOXX. Mr. Speaker, I now yield
3 minutes to the gentleman from North
Carolina (Mr. COBLE), the dean of the
North Carolina delegation.

Mr. COBLE. Mr. Speaker, I thank the
gentlelady from North Carolina.

Mr. Speaker, I rise in opposition to
the Family Smoking Prevention and
Tobacco Control Act.

During my tenure in the Congress, 1
have consistently opposed granting the
Food and Drug Administration the au-
thority to regulate tobacco. I do so
based upon my philosophical beliefs
and the ramifications that this legisla-
tion would impose upon my congres-
sional district and my State.

It is my belief that allowing the FDA
to regulate tobacco in any capacity
would inevitably lead to FDA regu-
lating the family farm. This creates
uncertainty and adds another burden
to the already overwhelmed FDA.

I, furthermore, have concerns with
the negative impact H.R. 1256 would
have upon tobacco manufacturers,
their employees, retailers, and whole-
salers.

It is ironic, Mr. Speaker, that the
very day a 62 cent tobacco tax goes
into effect to fund the Children’s
Health Insurance Program that we
would debate legislation to create fur-
ther hardship for the tobacco industry.

H.R. 1256 is misguided, in my opinion.
It does not achieve the goals identified
by proponents. Instead, it will further
exacerbate an already stretched FDA,
negatively impact manufacturers and
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farmers, and create a strain on Federal
revenues to the Treasury.

I do not come to the House floor to-
night without solutions, Mr. Speaker.
The bipartisan Youth Prevention and
Tobacco Harm Reduction Act provides
a different alternative, offering harm
reduction strategies through the De-
partment of Health and Human Serv-
ices. I encourage its consideration and
oppose H.R. 1256.

Finally, Mr. Speaker, tobacco is a
product that is lawfully grown, law-
fully marketed, lawfully manufac-
tured, and lawfully consumed. We do
not need the FDA inserting its oars
into these waters.

I thank the gentlelady from North
Carolina.

Mr. POLIS. I would remind the gen-
tleman that the FDA is the primary
agency charged with food and drug
safety and, as such, to ensure the safe-
ty of our Nation’s food supply and safe-
ty of our Nation’s drug supply is the
logical place at which to reside the reg-
ulation of tobacco products.

Mr. Speaker, I yield 2 minutes to the
gentleman from New York (Mr. ENGEL).

Mr. ENGEL. I thank the gentleman
for yielding to me, and I rise in support
of the rule, and I rise in strong support
of the bill. I'm an original cosponsor of
the Family Smoking Prevention and
Tobacco Control Act, and I am abso-
lutely delighted to support its passage
today.

There are at least 438,000 reasons to
vote for this bill, and each one rep-
resents a life lost to tobacco use each
year. It’s staggering to realize that
smoking Kkills more people than alco-
hol, AIDS, car crashes, illegal drugs,
murder, and suicides combined.

My own State of New York mourns
the loss of over 25,000 adults each year
due to smoking, not to mention 2,000
New Yorkers who die each year from
exposure to secondhand smoke. As if
this isn’t tragic enough, there are
thousands of children at risk for the
same fate, with over 3,600 youth taking
up smoking every single day.

And our States, desperately trying to
control soaring budget deficits and
stretch scarce dollars during this eco-
nomic downturn, simply cannot afford
the billions of dollars in health care
costs, $8 billion lost annually to New
York alone, caused by tobacco use.

Today is a new day, Mr. Speaker. It’s
time that we close the gaps in our laws
which have allowed tobacco use to be
unregulated with devastating con-
sequences. Granting the FDA the au-
thority to effectively regulate the
manufacturing, marketing, labeling,
distribution, and sale of tobacco prod-
ucts will ultimately have a profound
effect on reversing the public health
crisis we face today.

So, in conclusion, today we vote for
our Nation’s children and families. I
urge all of my colleagues to join me in
strong support of the Family Smoking
Prevention and Tobacco Control Act.

Ms. FOXX. Mr. Speaker, I now yield
5 minutes to the distinguished gen-
tleman from Texas (Mr. POE).
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Mr. POE of Texas. Mr. Speaker, I
thank the gentlelady from North Caro-
lina for yielding.

Mr. Speaker, the so-called Family
Smoking Prevention and Tobacco Con-
trol Act really doesn’t help anyone. It’s
just feel-good legislation that makes
Big Government bigger and costlier.

It certainly doesn’t help stop smok-
ers from smoking. Our own Congres-
sional Budget Office estimates that
smoking by adults would decline by
only .2 percent a year, or by just 2 per-
cent over the next 10 years.

This bill certainly won’t help farm-
ers, many thousands of whom will
struggle to comply with the bill’s regu-
lations and who will be forced to enter-
tain the Federal tobacco police coming
on their properties to inspect their
Crops.

It certainly won’t help anyone who
eats, drinks, or uses medication. An al-
ready dysfunctional and overburdened
FDA will become even more distracted
by this new Big Government program.

And the bill certainly won’t help
Federal law enforcement officials.
They should spend their resources po-
licing real crime rather than arresting
people for violating the tobacco laws.
Regulations that drive up the cost of
cigarettes and reduce their appeal will
only benefit the smuggling industry.

One advocate of the Big Government
approach in this bill told a Senate
committee that, We want to create
Marlboros so they are like lard, but we
want to regulate the contents, we want
to regulate the toxicity, we want to
regulate everything so it sits on the
shelf and no one uses it, even though
it’s legal. That, Mr. Speaker, is a pre-
scription for more prohibition that will
lead to smuggling, lost revenue, and
lawlessness.

On top of everything else, H.R. 1256
places additional Federal restrictions
on tobacco advertising. In other words,
it’s more speech control by the Feds.
Some of the Federal regulations on ad-
vertising in H.R. 1256 include the fol-
lowing specifications for the size of
warning labels on tobacco products,
and let me quote.

“The text of such label statements
shall be in a typeface pro rata to the
following requirements:

45-point type for a whole-page broadsheet
newspaper advertisement;

39-point type for a half-page broadsheet
newspaper advertisement;

39-point type for a whole-page tabloid
newspaper advertisement;

27-point type for a half-page tabloid news-
paper advertisement;

31.5-point type for a double-page spread
magazine or whole-page magazine advertise-
ment;

22.5-point type for a 28 centimeter by 3 col-
umn advertisement; and

15-point type for a 20 centimeter by 2 col-
umn advertisement.”

Doesn’t the government have better
things to do than regulate the type of
font used in tobacco advertising? Mr.
Speaker, we have gone a little too far.

The CBO estimates that the new fees
on tobacco companies would be about
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$235 million in fiscal year 2009. The
country’s in a recession, people are out
of jobs. Is this really the best time to
tax companies for a program that real-
ly, on its face, will not work even
though it sounds good?

This is not reform. It’s mindless Big
Government that will only create more
problems than the one it claims to ad-
dress. I urge my colleagues to vote
against more government bureaucracy,
vote against this bill that won’t stop
smoking, vote against the rule and
final passage.

And that’s just the way it is.

Mr. POLIS. Mr. Speaker, the gen-
tleman from Texas mentioned 2 per-
cent decrease in smoking over 10 years.
I will say that every cigarette not
smoked, every person who never starts
is a life saved.

One of my late constituents, Ms.
Susan DeWitt of Lafayette, passed
away of lung cancer this last year.
Posthumously published on her Web
site is a very powerful statement which
I will submit in its entirety to the
RECORD but would like to quote from
as follows, in part.

“Just prior to being told I suffered
from stage IV lung cancer, Dr. Karen
Kelly, an oncologist at the University
of Colorado Cancer Center, lifted her
arms and emphatically exclaimed, ‘We
have to raise the awareness of lung
cancer.’

“With those words resonating in my
head, I thought back to those high
school moments and the few drags I
took from my cigarettes. I thought of
the precious few years that followed.
Years that would include a marriage, a
son, my youth and cigarettes. I remem-
bered the day I said, ‘No more.” That
was the day I was given another diag-
nosis by my doctor, I would again be a
mother. That day was 14 years ago . . .

“The day I quit, I was 27 years old.
Lung cancer was something I under-
stood the elderly suffered from. It was
nothing a young mother of two need
bother herself with. I was 28 when my
daughter was born. I was young, in
love, and beginning to walk my path of
life . . . At 37, I was given the gift of
another daughter.

“Then, standing there listening to
this oncologist tell me I have stage IV
lung cancer. I was only 39.”

Ms. DeWitt dedicated the remainder
of her life to educating people about
the danger of cigarettes. I had the op-
portunity to speak to her husband just
yesterday who shared with me the mes-
sage that she shared with so many
Americans. There is no free ride. There
is no break. Don’t start smoking.

This bill will help prevent children
from ever starting to smoke and help
prevent many, many cases of lung can-
cer and many, many deaths that dis-
rupt families and cause a great risk to
our public health as well.

[From the Dailycamera, Oct. 4, 2007]
LUNG CANCER EDUCATOR DIES AFTER LONG
BATTLE
(By Cindy Sutter)

Susan DeWitt, a Superior mom who made
a widely distributed DVD about her family’s
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struggle with her lung cancer, died Wednes-
day. She was 43.

‘“She died at home with her family mem-
bers holding on to her,” said DeWitt’s hus-
band, Randy.

DeWitt, a Boulder County court reporter
for eight years and founder of the Susan L.
DeWitt Foundation for Extended Breath, was
diagnosed with Stage IV lung cancer in 2004
at the age of 39. Although DeWitt was a light
smoker in her teens and 20s, she quit in 1992.
After her diagnosis, she made it her mission
to warn young people that even casual smok-
ing can cause cancer. The DVD—‘Lung Can-
cer, Through My Children’s Eyes’—begins
with this line from her son, Cody, then 19:
“There are some things in life that people
shouldn’t have to go through.”

Then this from his sister, Gabrielle, then
13: ‘I was afraid to go to sleep at night.”

The film, now on You Tube as well as
available on DVD through the foundation,
has been distributed to school districts in
Colorado and around the country. The family
has subsequently made music videos about
the subject.

Those who knew DeWitt say she touched
people, not only with her DVD, but with the
grace and courage with which she faced her
illness and treatment—which included mul-
tiple rounds of chemotherapy and brain sur-
geries.

Dan Hale, who retired as a Boulder County
District judge last fall, called DeWitt’s spirit
even as she became gravely ill ‘“‘truly incred-
ible.”

“Why this happened is one of those great
mysteries of life, but despite that, she want-
ed to see how she could benefit others,”” Hale
said.

Rob Harter—lead pastor at Larkridge
Church in Erie, where the DeWitts attend—
remembers being at the hospital with the
DeWitts when Susan was being prepped for a
second brain surgery. She was giving Randy
last-minute instructions on gifts she had
bought for them to open during her surgery.

“Right before they were to wheel her away
for three- to four-hour surgery, what she was
thinking about was, ‘Make sure you get the
gifts for the kids in the car,””” Harter said.
‘“‘Her idea was to not have them focused on
her pain. It’s a powerful example of how she
was very other-centered in her approach to
life.”

Randy DeWitt said she touched many peo-
ple.

‘“‘Her group of friends is very vast,” he said.
‘“‘She had a way of speaking to and treating
people with respect. . . . If you had a trou-
bled look on your face, Susie would attend to
you.”

The DeWitts’ story and clips of the DVD
were featured on ‘‘Good Morning America’
and ABC’s ‘“World News Tonight’” in 2006.
The DeWitts estimate that at that time
about 15 million people had heard of her doc-
umentary through those national news
sources, articles in local newspapers, fea-
tures on local TV news, speaking engage-
ments and distribution of the DVD.

Susan, who was born in Wheat Ridge and
graduated from Arvada High School, got the
idea for the film after seeing a group of teen-
agers smoking outside the Westminster
Promenade shortly after her diagnosis.

With their suburban bedrooms as the sim-
ple backdrop, the documentary shows Cody
and Gabrielle talking about how their moth-
er’s cancer has upended life as they once
knew it.

‘“Now comes the hard part,” Cody says in
the film. “What if my mom dies?’’ The DVD
shows footage of him graduating from high
school with the sound of his family yelling,
“Woo-hoo!”’

“I want her to be there when I graduate
from college,’” he says.
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The foundation will continue its work, dis-
tributing the DVD and music videos. The
family plans to expand its focus to help peo-
ple deal with a diagnosis of terminal cancer.

Randy DeWitt said the children are doing
well. He and Susan were frank about her ill-
ness from the beginning, even with their
youngest child, Gianina, now 6.

Cody is attending the University of North-
ern Colorado part-time. He’s in his fourth
year. Gabrielle is a sophomore at Monarch
High School. Gianina is a first-grader at Su-
perior Elementary.

“The kids are pretty resilient,” Randy
said. “My 6-year-old is giving us a lesson on
how to deal. She’s talked to me about this.
She gets it. She knows what death is. She
knows that Mommy’s not coming back, and
she’s OK.”

RAISING THE AWARENESS AND PREVENTION OF
LUNG CANCER

Just prior to being told I suffered from
stage IV Lung Cancer , Dr. Karen Kelly, an
Oncologist at the University of Colorado
Cancer Center, lifted her arms and emphati-
cally exclaimed, ‘“We have to raise the
awareness of Lung Cancer’’.

With those words resonating in my head, I
thought back to those high school moments
and the few drags I took from my cigarettes.
I thought of the precious few years that fol-
lowed. Years that would include a marriage,
a son, my youth and cigarettes. I remem-
bered the day I said, ‘“No more’”. That was
the day I was given another diagnosis by my
doctor, I would again be a mother. That day
was fourteen years ago. That day came after
a few precious years clouded by smoke.

The day I quit, I was 27 years old. Lung
cancer was something I understood the elder-
ly suffered from. It was nothing a young
mother of two children need bother herself
with. I was 28 when my daughter was born. I
was young, in love and beginning to walk my
path of life. At 37, I was living a life some
would call a fairy tale. At 37 I was given the
gift of another daughter.

Then, standing there listening to this
oncologist tell me I have stage IV lung can-
cer. I was only 39.

I knew at that very moment what God had
designed for me. My purpose was to open a
Foundation that would focus on raising the
Awareness and Prevention of Lung Cancer
and save other families of its horrific effects.

The metastasis to my brain would raise
its’ ugly head at 41. Lung cancer had moved
into my brain in September of 2004, which
just fueled my passion. The picture attached
was taken with my youngest daughter after
my first of three brain surgeries. The ‘‘head
band” is actually the incision made by the
brain surgeon and sutured shut by 32 staples.

What you need to know is this; nearly a
half a million Americans will die from ill-
nesses due to cigarette smoke this year.

A third of those will be lung cancer. As a
woman, I need to tell you that women with
a smoking history are ten times (10X) more
likely to die from lung cancer than they are
from breast cancer.

With that, know that the Susan DeWitt
Foundation for Extended Breath (SLD Foun-
dation) has a mission to raise the awareness
and prevention of lung cancer and related ill-
nesses. Illnesses that endanger tobacco users
and non-users. Our focus is to: isolate our
children from ETS (Environmental Tobacco
Smoke), educate our youth as to the con-
sequences of smoking and to assist ‘‘at risk”
people by resolving addiction, creating a
method of early diagnosis and increasing
survival rate.

I reserve the balance of my time.
O 1900

Ms. FOXX. I would like to enter tes-
timony from Commissioner Steve
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Troxler into the RECORD, and I would
like to recognize Mr. BUYER from Indi-
ana again for 5 minutes.

TESTIMONY OF NORTH CAROLINA AGRICULTURE
COMMISSIONER ~ STEVE TROXLER, SUB-
COMMITTEE ON RURAL DEVELOPMENT, BIO-
TECHNOLOGY, SPECIALTY CROPS AND FOR-
EIGN AGRICULTURE—MARCH 26, 2009
Good morning, Mr. Chairman and members

of the committee. Thank you for inviting me

here today to talk about a topic I know very
well.

I grew tobacco in Guilford County, North
Carolina, for more than 30 years. I dealt with
dry weather, wet weather, the steady decline
of quotas, and the end of the federal price-
support system.

As North Carolina’s Commissioner of Agri-
culture, I have seen tobacco production bot-
tom out following the end of federal price
supports. And I have seen it rebound.

North Carolina produced nearly 385 million
pounds of flue-cured tobacco on 171,000 acres
last year. We are still the nation’s leading
producer of flue-cured tobacco, despite the
fact that we now have less than 3,000 tobacco
farmers. That might seem like a lot, but in
2002, we had 8,000 tobacco farmers.

When it comes to tobacco, I have seen a
lot. But I have never seen the situation fac-
ing North Carolina’s tobacco farmers today.

Tobacco farmers are under siege. First,
Congress raised the excise tax on cigarettes
by 62 cents a pack. Now many states are lin-
ing up to do the same. In North Carolina,
Governor Perdue has recommended raising
the tax on cigarettes by $1 per pack.

The consequences for our farmers will be
severe. The increase in the federal excise tax
hasn’t even taken effect yet, but it has al-
ready impacted North Carolina farmers. Cig-
arette companies have reduced 2009 contracts
with our farmers by as much as 50 percent.

If the state excise tax goes up, too, our
growers will be hurt even more. And, this in-
crease could also lead to job losses in the
manufacturing sector.

Tobacco manufacturing employs more
than 10,000 North Carolinians and pays aver-
age wages of more than $86,000 a year. That’s
more than twice the state’s private industry
average of $39,000. The last thing North Caro-
lina—or any state—needs right now is more
lost jobs.

In addition to higher taxes, Congress is
considering regulating tobacco. Congress-
man WAXMAN’s bill would put tobacco under
FDA oversight. This is ill-advised. FDA’s
focus right now should be, and needs to be,
on food safety. Expanding FDA’s mission
would dilute its effectiveness in protecting
our nation’s food supply.

Chairman MCINTYRE and Indiana Congress-
man BUYER have introduced a bill that would
create a new agency within the Department
of Health and Human Services to oversee to-
bacco products. One of the things I like
about this bill is that it would not subject
farmers to additional regulations on the way
they grow tobacco. That’s good.

North Carolina growers increasingly rely
on export markets. In fact, tobacco is our
most valuable agricultural export, valued at
more than $1 billion. Additional regulation
would put our growers at a competitive dis-
advantage in international markets.

Agriculture is by far North Carolina’s larg-
est industry, with a $70.8 billion economic
impact. Tobacco manufacturing represents
almost $24 billion in added value for North
Carolina’s economy.

On average, a single tobacco plant is worth
71 cents in revenue for a U.S. farmer. That
same plant will yield an average of $15.74 in
state and federal taxes on tobacco products.
This money supports a variety of economic
and health programs. A decrease in tobacco

CONGRESSIONAL RECORD —HOUSE

revenues will ultimately hurt states’ ability
to carry out programs that benefit many
citizens.

In closing, I want to say that farmers must
endure many hardships. They have to deal
with the weather and manage their input
costs amid fluctuating commodity prices. As
I've said many times though, the single
greatest factor in a farmer’s ability to make
a living isn’t the weather, but government
policy.

I urge you to make wise policy decisions
concerning the future of our nation’s tobacco
farmers. Your decisions will ripple through-
out the states, in communities both large
and small. If you regulate and tax U.S. to-
bacco farmers out of business, America will
become reliant on foreign tobacco that is not
subject to the same high standards. The situ-
ation will be no different from the many
problems with imported foods that our na-
tion has experienced in recent years.

Please choose wisely. Thank you.

Mr. BUYER. I wanted to touch on
just a few things. I don’t believe that
the gentleman from Colorado meant to
do this, so I wanted to make sure to
correct any potential false
misperception.

The Buyer amendment does not allow
for false and misleading advertising. So
when you look at the existing State
and Federal law adequately today, it
protects against false and misleading
advertising in a range of consumer
products, which also includes tobacco.

Mr. POLIS. Will the gentleman
yield?

Mr. BUYER. I yield to the gentleman
from Colorado.

Mr. POLIS. What I stated—I believe
in the affirmative—is the Waxman bill
prevents false and misleading adver-
tising.

Mr. BUYER. Reclaiming my time,
the point is that there are existing
State and Federal laws, including the
Master Settlement Agreement, which
protects against false and misleading
advertising in a range of these tobacco
products. With regard to the MSA—the
Master Settlement Agreement—it’s ad-
ministered by the attorneys general of
the 46 States, including the District of
Columbia.

So I don’t want the gentleman’s af-
firmative statement to somehow mean
that we don’t. That was my point of
clarifying the RECORD.

In addition, the consumer fraud stat-
utes in each State are also applicable
to tobacco products and, at the Federal
level, the Federal Trade Commission
has—and enforces—section 5 regarding
false and misleading jurisdiction over
tobacco products. The FDA currently
has authority over tobacco advertising
and makes therapeutic and health
claims.

I would ask the gentleman from Colo-
rado a question because he was talking
about the FDA. My question to the
gentleman from Colorado would be:
Has the FDA ever regulated an inher-
ently dangerous product, is the gen-
tleman aware?

Mr. POLIS. The program is fully
funded with user fees to set up within
the FDA the ability to regulate to-
bacco products.
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Mr. BUYER. Today. My question is:
Has the FDA today ever regulated an
inherently dangerous product?

Mr. WAXMAN. Will the gentleman
yield?

Mr. BUYER. I yield to the gentleman
from California.

Mr. WAXMAN. I would point out that
even though cigarettes kill 400,000 peo-
ple a year in this country, it is not reg-
ulated by any agency of the govern-
ment. While it is an inherently dan-
gerous product because it’s the only
product that, when used as intended,
kills and makes people sick. It is not
regulated.

The FDA is the ideal place to have it
regulated because they have the sci-
entific expertise. They know how to
regulate. They have been acting as a
regulator. This is where our bill would
place the responsibility.

Mr. BUYER. Reclaiming my time,
since two speakers chose not to answer
my questions, I then therefore must as-
sume that by silence they’re not aware
of the FDA ever in its past regulating
an inherently dangerous product.

Therein lies the challenge that we
have. The FDA is the gold standard
with regard to the protection of our
food supply, our medical devices, our
biologics, and our pharmaceuticals. So
right now the FDA—we all know the
FDA is overworked and under-
resourced.

So when we look at that agency, the
last thing we should be doing is taking
the FDA and overburdening them with
a new mission that is counter to their
culture. That’s the issue here.

You see, the difference between the
Waxman and the Buyer and the McIn-
tyre approach is this: Both of us seek
to regulate tobacco. Mr. WAXMAN
chooses the FDA to do it. We say that
the world even recognizes that the
FDA is stressed in doing its job.

You see, 80 percent of our domestic
drug supply is comprised of ingredients
produced in foreign countries—increas-
ingly produced in less developed na-
tions. So the FDA has the capability to
inspect only a small percentage of for-
eign drug manufacturing facilities.

So when you think about it, we have
3,000, there could be approaching 4,000,
of these foreign manufacturing facili-
ties, and we are only inspecting 200 to
300. If we do that at that rate, by the
time we get through all of them, it will
be 13 years.

So when you think about all the
stress that we’re presently placing on
the FDA, the last thing we should be
doing is giving it another mission
counter to its core mission.

Also, when I think about trying to
protect our drug supply, not only with
regard to how they’re manufactured,
but let’s talk about the products that
are coming into the country.

When you look at the 11 inter-
national ports of entry run by the
United States, coupled with the two by
FedEx and UPS, that’s 13 international
ports of entry. On any given day, each
of those ports of entry have between
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30,000 and 35,000 drug packages that are
coming in.

Now let’s just do the math—and let’s
be conservative. Of the 13 international
mail facilities, take 13 times 30,000
drug packages. That’s 390,000.

The SPEAKER pro tempore.
time of the gentleman has expired.

Ms. FOXX. I yield the gentleman an-
other 2 minutes.

Mr. BUYER. So we continue to do
this math. Thirteen international mail
facilities times 30,000 drug packages.
That’s 390,000 times 365 days a year.
That’s 142,350,000 drug packages.

Now why am I taking time to do
this? It’s because if 80 percent of these
drug packages—every time the FDA
does a spot check, they find that these
drug packages are counterfeited, adul-
terated. They’re Kknockoffs. A very
small percentage are actually even
sent to labs. So the FDA is not being
able to do its job to protect our Na-
tion’s drug supply.

With regard to food, Americans eat
food imported from 150 countries and
processed in 189,000 plants scattered all
over the world. Here in the United
States, FDA inspectors visit every food
processor about once every 10 years.
FDA examined less than 1 percent of
the 7.6 million fresh produce lines im-
ported into the United States from fis-
cal years 2002 to 2007.

So what we have here is we recognize
that Congress, over the last 20 years,
has continued to lump more and more
jobs and missions on FDA. So when the
gentleman from Colorado said it only
makes sense that we give it to FDA,
well, I disagree.

That’s why we want to create a sepa-
rate agency called the Harm Reduction
Agency Under under FDA to—with a
laser beam—recruit some of those
great scientists and build that science
base to regulate tobacco products
along a harm-reduction strategy.

I don’t support tobacco. I don’t use
tobacco products. But I don’t want to
leave 45 million smokers out there to
an abstinence approach, whereby it’s
either smoke or die or go to a harm-re-
duction therapy, which only has a 7
percent success rate. That’s what we’re
kind of faced with. I don’t want to do
that.

So I think if we combine our efforts
here, at some point in time we’re going
to have to get together on this if we
really want to promote public health
for the country.

Mr. POLIS. The gentleman, Mr.
BUYER’s proposal, rather than using an
agency that exists, would create a new
agency and then go on not to fund that
new agency. It’s fiscally irresponsible
to create a new regulatory agency but
fail to provide it with any new funding
to do the job. The FDA is up to the
task, given the funding which this bill
provides with user fees.

Mr. Speaker, tobacco is the deadliest
product on the market today. It kills
over 400,000 Americans each year. De-
spite this grim statistic, tobacco com-
panies have enjoyed a great deal of in-

The
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fluence over public policy, avoiding the
appropriate oversight of their dan-
gerous business.

By giving the FDA the authority to
exercise their proper oversight duties,
we strip Big Tobacco of their special
privileges and power. We owe con-
sumers the same level of protection
with regard to tobacco use as food and
drink consumption, prescription and
over-the-counter drugs, and even
makeup and cosmetics. Why should to-
bacco, such an obviously harmful prod-
uct, not be subject to the same scru-
tiny?

The FDA is more than capable of
handling this new responsibility. We
entrust the most sensitive regulation
oversight to the Food and Drug Admin-
istration. We must give this agency the
opportunity to succeed, providing the
necessary resources, which the Wax-
man bill does, to get the job done. It’s
the most appropriate agency to regu-
late these deadly products.

Tobacco companies have long taken
advantage of this vulnerability by pro-
moting their products through cartoon
advertisements, tobacco theme mer-
chandise products, and flavored prod-
ucts that appeal to kids.

By barring the sale of fruit, choco-
late, and clove-flavored tobacco prod-
ucts, this bill would protect the health
of children who are lured to smoking
by these candy-like flavors, with little
if any impact on adults’ enjoyment of
tobacco.

Mr. BUYER. Will the gentleman
yield?

Mr. POLIS. I yield to the gentleman
from Indiana.

Mr. BUYER. You have been talking
about tobacco companies. I don’t have
tobacco companies supporting my bill.
Are there any supporting the Waxman
bill?

Mr. POLIS. Reclaiming my time, we
can find that out from the gentleman.

I would read a number of groups that
are backing the Waxman bill, including
the American Lung Association, the
American Association of Respiratory
Care, the American College of Prevent-
ative Medicine, the Association of
Schools of Public Health, the Lung
Cancer Alliance, the Oncology Nursing
Society, and Oral Health America,
among many others.

Mr. BUYER. Will the gentleman
yield?

Mr. POLIS. No. Let me finish my
statement. Opponents ask kids to
make grave health-related choices with
incomplete information and hold these
kids responsible for childhood mistakes
as they would a fully aware adult.

When 80 percent of kids smoke the
most heavily advertised brands, we
can’t help but infer that the ads influ-
ence the children.

Big Tobacco claims they don’t mar-
ket to kids. Yet, they continue to do a
pretty good job of getting kids to use
their product. This has got to change.

This legislation will require that to-
bacco products marketed as safer than
other tobacco products are in fact dem-
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onstrated to be safer with scientific
proof. By providing the Health and
Human Services Secretary with au-
thority to regulate tobacco product
standards and product testing based on
scientific evidence, this legislation will
promote and protect the Nation’s pub-
lic health.

Far too long we have not followed
doctor’s orders, so to speak, with re-
gard to tobacco use. Science tells us a
great deal about the causes of disease
and the risk of certain behavior. This
legislation puts those scientific find-
ings at the forefront of policymaking
by the Department of Health and
Human Service.

The bill also promotes public health
by requiring the Health and Human
Services Secretary to consider placing
tobacco replacement products on a fast
track FDA approval process. If we want
Americans to stop smoking, we must
provide them the help they need to
kick the habit.

By creating the special category of
small tobacco manufacturers, the bill
ensures that small businesses have the
assistance they need for the FDA to
comply with the new regulations.

Supported by over 1,000 health and
faith groups from across the country,
this bill preserves States rights by not
preempting State tobacco laws. It’s ex-
tremely important to respect that
many States, including my home State
of Colorado, already recognizes the
danger of smoking and the role regula-
tion can play in keeping cigarettes out
of the hands of kids.

My home State of Colorado is recog-
nized as a national leader in tobacco
control, demonstrated by our leader-
ship in enacting a comprehensive
smoke-free law that includes casinos
and increasing our State tobacco tax to
fund health programs.

Even with this legislation in place,
health care costs in Colorado caused by
smoking every year is over $1.3 billion.
Nearly 15 percent of Colorado high
school students still smoke. Nearly
6,000 kids in Colorado start smoking
every day.

I reserve the balance of my time.

Ms. FOXX. Mr. Speaker, I now would
like to yield 3 minutes to our distin-
guished colleague from Michigan (Mr.
ROGERS).

Mr. ROGERS of Michigan. I would
like to thank the gentlelady.

I rise with a little bit of disappoint-
ment this evening about the state of
this bill because we were told when
this bill passed last year—which I sup-
ported this bill—that there would be no
money taken from the general fund to
implement this new program. No
money.

I heard it often repeated, heard it re-
peated in committee this year. No
money from the general fund would go
to support this new program. And let
me tell you why that’s a good idea not
to take any money from the general
fund to do what we all would agree
needs to happen.

We need to have some form of over-
sight and regulation of tobacco prod-
ucts. Last year, the FDA inspected
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roughly 6,000 of the 189,000 food facili-
ties under its jurisdiction. That’s about
3 percent. Americans eat food imported
from 150 countries and processed in
189,000 plants scattered from China to
Fiji. But in 2007, the FDA inspected
just 96 of those plants—96 out of 189,000
plants.

And what does this bill do? It takes
money from those kinds of operations
from the FDA’s general fund to imple-
ment this new government program.

The FDA examined less than 1 per-
cent of the 7.6 million fresh produce
lines imported to the United States
from 2002 to 2007.

O 1915

We had just the salmonella outbreak.
Just the salmonella outbreak, 550 ill-
nesses and eight deaths in 43 States.

So what you are saying is, you know
what, it is okay to stop those pro-
grams, take money out of those pro-
grams. FDA, this is more important to
start this new program.

Well, imagine if you are a pediatric
cancer patient and you are waiting
today for the dozens of approvals that
are going through the process today.
But you know what? This is more im-
portant. This new government program
is more important than pediatric can-
cer. It is more important than chronic
pain. There are drugs that would treat
chronic pain and cancer and other con-
ditions, including new technology to
prevent pain Kkiller abuse that are
going through the process now, and you
stop it and you slow it down because
you take money from the general fund.
And it is time that you cannot get
back.

They say, well, it only happens for 6
months, Congressman ROGERS. We only
take that money for 6 months, $1, 1
minute away from the scientist who is
going to develop the cause or the treat-
ment for something like cancer or pe-
diatric cancer or chronic pain care. We
should not interrupt that process.
Those dollars, that time is too pre-
cious.

Mr. Speaker, this is really a dan-
gerous precedent.

The SPEAKER pro tempore.
time of the gentleman has expired.

Ms. FOXX. I yield the gentleman an-
other 30 seconds.

Mr. ROGERS of Michigan. A vaccine
can now protect women from a strain
of HPV that causes most cervical can-
cers. Think of this, the FDA is now re-
viewing applications to approve HPV
vaccinations for women in their mid
40s. And when you do this program the
way you are doing it, you take money
away from those programs. So maybe
they don’t get it in 3 months or 6
months, maybe it is 1 year. Maybe you
give them a delay in this operation
that costs the lives of real Americans.

Mr. Speaker, I urge the rejection of
this bill. We ought to go back and say
nothing ought to impede food safety
and the safety of the medicines and the
cures that are getting ready to come to
the United States of America.

The
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Mr. POLIS. Mr. Speaker, I would in-
quire of the gentlelady if she has any
remaining speakers.

Ms. FOXX. Yes, we do.

Mr. POLIS. I am the last speaker for
my side, so I will reserve my time until
the gentlelady has closed for her side
and yielded back her time.

Ms. FOXX. Mr. Speaker, I yield 2
minutes to the gentleman from Indiana
(Mr. BUYER).

Mr. BUYER. Mr. Speaker, as you
know, we have had some really tough
decisions lately. We have had to act
boldly on many fronts to address the
current financial crisis. People today
are suffering, and they are unsure of
their future. But I have faith in the
American people.

Throughout history we have shown
courage in the face of adversity, and
today I am asking Members of this
Congress to show courage by sup-
porting the Youth Prevention and To-
bacco Harm Reduction Act.

It is the only bill before this body
that directly addresses the issue of
youth smoking in this country. It is
the only piece of legislation that builds
on the success that we have seen in
youth smoking rates, which are down
more than 50 percent in the last 10
years.

How did this happen? It happened be-
cause the American people, parents,
teachers, and the retail community,
came together and said that we are
going to do something about Kkids
smoking, and they have.

More than 10 years ago, Congress
passed legislation that included the
Synar amendment. This amendment
requires the States to enforce laws pro-
hibiting the sale of tobacco products to
individuals under 18 years of age.
Synar seeks to develop a strategy to
help States achieve a retailer violation
rate of 20 percent or less.

In 2006, for the first time, the Sec-
retary of HHS found that no State was
out of compliance, and the average rate
of tobacco sales to minors was at its
lowest in history. This is a great
achievement, but we cannot be compla-
cent. We must look to the future and
build on the success of the last 10
years.

Our esteemed colleagues, in par-
ticular Mr. MCINTYRE, the chairman of
the Ag Committee, the chairman of the
Budget Committee, the ranking mem-
bers, have given us an opportunity to
do just that and vote on this sub-
stitute.

The Youth Prevention and Tobacco
Harm Reduction Act is a tough meas-
ure that allows us to really address
youth tobacco use in the 21st century.
The substitute requires that the States
spend a minimum of 20 percent of their
tobacco settlement money on preven-
tion, cessation, education, and harm-
reduction programs.

Mr. POLIS. I reserve the balance of
my time.

Ms. FOXX. Mr. Speaker, the Family
Smoking Prevention and Tobacco Con-
trol Act will not serve to advance the
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cause of improving public health, and
instead will serve only to act as an un-
necessary and expensive regulatory
scheme at the expense of our rural
farming communities, our small busi-
nesses, and the American economy.

This bill includes more than $5 bil-
lion in new tax increases on tobacco
companies and gives sweeping control
of the tobacco market to the FDA.
This bill imposes undue bureaucratic
and logistic hardships on tobacco man-
ufacturers by burying them under mul-
tiple layers of regulation.

FDA regulation will have a dev-
astating economic impact on rural to-
bacco companies, their employees, as-
sociated businesses, and the largely
rural communities which they support.
As Department of Health and Human
Services Secretary Leavitt noted, this
legislation could also be viewed by for-
eign governments as a hostile trade ac-
tion. Many of the clove and other fla-
vored cigarettes that are banned under
this bill are manufactured in foreign
countries.

This also grants de facto power to
ban existing conventional tobacco
products. It will dramatically increase
black market activity. It favors larger
companies over smaller companies. It
favors existing products over new prod-
ucts. It creates insurmountable bar-
riers to development of reduced-risk
products. It limits the ability to com-
municate with adult consumers. It
eliminates existing Federal preemption
of State limits on labeling, marketing,
and advertising. And, it grants FDA in-
direct authority to mandate changes in
farming practices.

In effect, this is a very, very bad bill.
I urge my colleagues to vote against
the rule and to vote against the bill.
We do not need more examples of Big
Brother as we are seeing in this Con-
gress and in this administration.

I yield back the balance of my time.

Mr. POLIS. Mr. Speaker, protecting
the health of our Nation’s children is of
paramount importance to me, person-
ally, to all of us, and to the strength
and security of our Nation. We need to
work to ensure that children have ac-
cess to adequate health care, including
vaccinations and attention from med-
ical professionals.

Tobacco use is the single most pre-
ventable cause of death in the United
States, and yet it continues to receive
less regulation than a head of lettuce.
Indeed, even pet food is regulated by
the Food and Drug Administration.

When we pledge to safeguard our
children’s health, we are investing in
where the return is, a generation of
healthy, productive Americans. Con-
gress not only has an obligation to pro-
vide adequate funding for programs
that offer health care access and a
healthy start for all children, but also
a responsibility to step in and provide
meaningful oversight and restore ac-
countability. This bill embodies both
of these commitments.

This is a personal issue for many of
us. I had the opportunity to talk to an-
other widow of a victim of tobacco
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from Colorado last night. I spoke to
Ms. Kathy Hughes of Loveland, who
lost her husband. David succumbed to
lung cancer. Again, the latter years of
his life were dedicated to combating
the dangers of secondhand smoke.

Just as my colleague from California,
Ms. HARMAN, shared her own family ex-
perience with this, we too in my family
have direct experience. My partner
Marlin’s late mother, Wendy Klein
Reiss, passed away from lung cancer 2
years ago. It was a very painful thing
to go through; and, of course, her wish
and her dying breaths were that she
never started smoking.

Americans across all political, demo-
graphic, and geographic lines have ex-
pressed overwhelming support for this
legislation. The strong endorsement of
hundreds of public health organizations
for this bipartisan bill sends a powerful
message.

The bill simply gives the FDA the
long overdue authority to regulate to-
bacco products and reduce their dev-
astating harm, just as they enjoy
today for pet food and lettuce and cos-
metics.

Today, we have an opportunity to
protect millions of children across this
Nation and to safeguard their future
and prevent them from starting smok-
ing. We have an opportunity to do the
right thing, to save lives and to
strengthen American families.

I urge a ‘‘yes” vote on the previous
question and the rule.

Mr. Speaker, I yield back the balance
of my time, and I move the previous
question on the resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on
the table.

———————

REPORT ON RESOLUTION PRO-
VIDING FOR FURTHER CONSID-
ERATION OF H. CON. RES. 85,
CONCURRENT RESOLUTION ON
THE BUDGET FOR FISCAL YEAR
2010

Mr. PoLIS (during consideration of H.
Res. 307), from the Committee on
Rules, submitted a privileged report
(Rept. No. 111-73) on the resolution (H.
Res. 316) providing for further consider-
ation of the concurrent resolution (H.
Con. Res. 85) setting forth the congres-
sional budget for the United States
Government for fiscal year 2010 and in-
cluding the appropriate budgetary lev-
els for fiscal years 2009 and 2011
through 2014, which was referred to the
House Calendar and ordered to be
printed.

FAMILY SMOKING PREVENTION
AND TOBACCO CONTROL ACT

Mr. WAXMAN. Mr. Speaker, pursu-
ant to House Resolution 307, I call up
the bill (H.R. 1256) to protect the public
health by providing the Food and Drug
Administration with certain authority
to regulate tobacco products, and ask
for its immediate consideration.
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The Clerk read the title of the bill.

The SPEAKER pro tempore. Pursu-
ant to House Resolution 307, the
amendment printed in part A of House
Report 111-72 is adopted, and the bill,
as amended, is considered read.

The text of the bill, as amended, is as
follows:

H.R. 1256

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “Family Smoking Prevention and To-
bacco Control Act’.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings.

Sec. 3. Purpose.

Sec. 4. Scope and effect.

Sec. 5. Severability.

TITLE I—AUTHORITY OF THE FOOD AND
DRUG ADMINISTRATION
Amendment of Federal Food, Drug,

and Cosmetic Act.

Final rule.

Conforming and other amendments

to general provisions.

Study on raising the minimum age

to purchase tobacco products.

Enforcement action plan for adver-

tising and promotion restric-
tions.
TITLE II—-TOBACCO PRODUCT WARN-

INGS; CONSTITUENT AND SMOKE CON-

STITUENT DISCLOSURE

Sec. 201. Cigarette label

warnings.

Sec. 202. Authority to revise cigarette warn-
ing label statements.

State regulation of cigarette adver-
tising and promotion.

Smokeless tobacco labels and ad-
vertising warnings.

Authority to revise smokeless to-
bacco product warning label
statements.

Tar, nicotine, and other smoke con-
stituent disclosure to the pub-
lic.

TITLE III—PREVENTION OF ILLICIT

TRADE IN TOBACCO PRODUCTS

Sec. 301. Labeling, recordkeeping, records
inspection.

Sec. 302. Study and report.

SEC. 2. FINDINGS.

The Congress finds the following:

(1) The use of tobacco products by the Na-
tion’s children is a pediatric disease of con-
siderable proportions that results in new
generations of tobacco-dependent children
and adults.

(2) A consensus exists within the scientific
and medical communities that tobacco prod-
ucts are inherently dangerous and cause can-
cer, heart disease, and other serious adverse
health effects.

(3) Nicotine is an addictive drug.

(4) Virtually all new users of tobacco prod-
ucts are under the minimum legal age to
purchase such products.

(5) Tobacco advertising and marketing
contribute significantly to the use of nico-
tine-containing tobacco products by adoles-
cents.

(6) Because past efforts to restrict adver-
tising and marketing of tobacco products
have failed adequately to curb tobacco use
by adolescents, comprehensive restrictions
on the sale, promotion, and distribution of
such products are needed.

(7) Federal and State governments have
lacked the legal and regulatory authority

Sec. 101.

102.
103.

Sec.
Sec.
Sec. 104.

Sec. 105.

and advertising

Sec. 203.

Sec. 204.

Sec. 205.

Sec. 206.
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and resources they need to address com-
prehensively the public health and societal
problems caused by the use of tobacco prod-
ucts.

(8) Federal and State public health offi-
cials, the public health community, and the
public at large recognize that the tobacco in-
dustry should be subject to ongoing over-
sight.

(9) Under article I, section 8 of the Con-
stitution, the Congress is vested with the re-
sponsibility for regulating interstate com-
merce and commerce with Indian tribes.

(10) The sale, distribution, marketing, ad-
vertising, and use of tobacco products are ac-
tivities in and substantially affecting inter-
state commerce because they are sold, mar-
keted, advertised, and distributed in inter-
state commerce on a nationwide basis, and
have a substantial effect on the Nation’s
economy.

(11) The sale, distribution, marketing, ad-
vertising, and use of such products substan-
tially affect interstate commerce through
the health care and other costs attributable
to the use of tobacco products.

(12) It is in the public interest for Congress
to enact legislation that provides the Food
and Drug Administration with the authority
to regulate tobacco products and the adver-
tising and promotion of such products. The
benefits to the American people from enact-
ing such legislation would be significant in
human and economic terms.

(13) Tobacco use is the foremost prevent-
able cause of premature death in America. It
causes over 400,000 deaths in the United
States each year, and approximately 8,600,000
Americans have chronic illnesses related to
smoking.

(14) Reducing the use of tobacco by minors
by 50 percent would prevent well over
10,000,000 of today’s children from becoming
regular, daily smokers, saving over 3,000,000
of them from premature death due to to-
bacco-induced disease. Such a reduction in
youth smoking would also result in approxi-
mately $75,000,000,000 in savings attributable
to reduced health care costs.

(15) Advertising, marketing, and promotion
of tobacco products have been especially di-
rected to attract young persons to use to-
bacco products, and these efforts have re-
sulted in increased use of such products by
youth. Past efforts to oversee these activi-
ties have not been successful in adequately
preventing such increased use.

(16) In 2005, the cigarette manufacturers
spent more than $13,000,000,000 to attract new
users, retain current users, increase current
consumption, and generate favorable long-
term attitudes toward smoking and tobacco
use.

(17) Tobacco product advertising often
misleadingly portrays the use of tobacco as
socially acceptable and healthful to minors.

(18) Tobacco product advertising is regu-
larly seen by persons under the age of 18, and
persons under the age of 18 are regularly ex-
posed to tobacco product promotional ef-
forts.

(19) Through advertisements during and
sponsorship of sporting events, tobacco has
become strongly associated with sports and
has become portrayed as an integral part of
sports and the healthy lifestyle associated
with rigorous sporting activity.

(20) Children are exposed to substantial
and unavoidable tobacco advertising that
leads to favorable beliefs about tobacco use,
plays a role in leading young people to over-
estimate the prevalence of tobacco use, and
increases the number of young people who
begin to use tobacco.

(21) The use of tobacco products in motion
pictures and other mass media glamorizes its
use for young people and encourages them to
use tobacco products.
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(22) Tobacco advertising expands the size of
the tobacco market by increasing consump-
tion of tobacco products including tobacco
use by young people.

(23) Children are more influenced by to-
bacco marketing than adults: more than 80
percent of youth smoke three heavily mar-
keted brands, while only 54 percent of adults,
26 and older, smoke these same brands.

(24) Tobacco company documents indicate
that young people are an important and
often crucial segment of the tobacco market.
Children, who tend to be more price sensitive
than adults, are influenced by advertising
and promotion practices that result in dras-
tically reduced cigarette prices.

(25) Comprehensive advertising restrictions
will have a positive effect on the smoking
rates of young people.

(26) Restrictions on advertising are nec-
essary to prevent unrestricted tobacco ad-
vertising from undermining legislation pro-
hibiting access to young people and pro-
viding for education about tobacco use.

(27) International experience shows that
advertising regulations that are stringent
and comprehensive have a greater impact on
overall tobacco use and young people’s use
than weaker or less comprehensive ones.

(28) Text only requirements, although not
as stringent as a ban, will help reduce under-
age use of tobacco products while preserving
the informational function of advertising.

(29) It is in the public interest for Congress
to adopt legislation to address the public
health crisis created by actions of the to-
bacco industry.

(30) The final regulations promulgated by
the Secretary of Health and Human Services
in the August 28, 1996, issue of the Federal
Register (61 Fed. Reg. 44615-44618) for inclu-
sion as part 897 of title 21, Code of Federal
Regulations, are consistent with the first
amendment to the United States Constitu-
tion and with the standards set forth in the
amendments made by this subtitle for the
regulation of tobacco products by the Food
and Drug Administration, and the restric-
tion on the sale and distribution of, includ-
ing access to and the advertising and pro-
motion of, tobacco products contained in
such regulations are substantially related to
accomplishing the public health goals of this
Act.

(31) The regulations described in paragraph
(30) will directly and materially advance the
Federal Government’s substantial interest in
reducing the number of children and adoles-
cents who use cigarettes and smokeless to-
bacco and in preventing the life-threatening
health consequences associated with tobacco
use. An overwhelming majority of Americans
who use tobacco products begin using such
products while they are minors and become
addicted to the nicotine in those products
before reaching the age of 18. Tobacco adver-
tising and promotion play a crucial role in
the decision of these minors to begin using
tobacco products. Less restrictive and less
comprehensive approaches have not and will
not be effective in reducing the problems ad-
dressed by such regulations. The reasonable
restrictions on the advertising and pro-
motion of tobacco products contained in
such regulations will lead to a significant de-
crease in the number of minors using and be-
coming addicted to those products.

(32) The regulations described in paragraph
(30) impose no more extensive restrictions on
communication by tobacco manufacturers
and sellers than are necessary to reduce the
number of children and adolescents who use
cigarettes and smokeless tobacco and to pre-
vent the life-threatening health con-
sequences associated with tobacco use. Such
regulations are narrowly tailored to restrict
those advertising and promotional practices
which are most likely to be seen or heard by
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youth and most likely to entice them into
tobacco use, while affording tobacco manu-
facturers and sellers ample opportunity to
convey information about their products to
adult consumers.

(33) Tobacco dependence is a chronic dis-
ease, one that typically requires repeated
interventions to achieve long-term or perma-
nent abstinence.

(34) Because the only known safe alter-
native to smoking is cessation, interventions
should target all smokers to help them quit
completely.

(35) Tobacco products have been used to fa-
cilitate and finance criminal activities both
domestically and internationally. Illicit
trade of tobacco products has been linked to
organized crime and terrorist groups.

(36) It is essential that the Food and Drug
Administration review products sold or dis-
tributed for use to reduce risks or exposures
associated with tobacco products and that it
be empowered to review any advertising and
labeling for such products. It is also essen-
tial that manufacturers, prior to marketing
such products, be required to demonstrate
that such products will meet a series of rig-
orous criteria, and will benefit the health of
the population as a whole, taking into ac-
count both users of tobacco products and
persons who do not currently use tobacco
products.

(37) Unless tobacco products that purport
to reduce the risks to the public of tobacco
use actually reduce such risks, those prod-
ucts can cause substantial harm to the pub-
lic health to the extent that the individuals,
who would otherwise not consume tobacco
products or would consume such products
less, use tobacco products purporting to re-
duce risk. Those who use products sold or
distributed as modified risk products that do
not in fact reduce risk, rather than quitting
or reducing their use of tobacco products,
have a substantially increased likelihood of
suffering disability and premature death.
The costs to society of the widespread use of
products sold or distributed as modified risk
products that do not in fact reduce risk or
that increase risk include thousands of un-
necessary deaths and injuries and huge costs
to our health care system.

(38) As the National Cancer Institute has
found, many smokers mistakenly believe
that ‘“‘low tar” and ‘‘light” cigarettes cause
fewer health problems than other cigarettes.
As the National Cancer Institute has also
found, mistaken beliefs about the health
consequences of smoking ‘‘low tar” and
“‘light” cigarettes can reduce the motivation
to quit smoking entirely and thereby lead to
disease and death.

(39) Recent studies have demonstrated that
there has been no reduction in risk on a pop-
ulation-wide basis from ‘‘low tar” and
“‘light” cigarettes, and such products may
actually increase the risk of tobacco use.

(40) The dangers of products sold or distrib-
uted as modified risk tobacco products that
do not in fact reduce risk are so high that
there is a compelling governmental interest
in ensuring that statements about modified
risk tobacco products are complete, accu-
rate, and relate to the overall disease risk of
the product.

(41) As the Federal Trade Commission has
found, consumers have misinterpreted adver-
tisements in which one product is claimed to
be less harmful than a comparable product,
even in the presence of disclosures and
advisories intended to provide clarification.

(42) Permitting manufacturers to make un-
substantiated statements concerning modi-
fied risk tobacco products, whether express
or implied, even if accompanied by dis-
claimers would be detrimental to the public
health.
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(43) The only way to effectively protect the
public health from the dangers of unsubstan-
tiated modified risk tobacco products is to
empower the Food and Drug Administration
to require that products that tobacco manu-
facturers sold or distributed for risk reduc-
tion be reviewed in advance of marketing,
and to require that the evidence relied on to
support claims be fully verified.

(44) The Food and Drug Administration is
a regulatory agency with the scientific ex-
pertise to identify harmful substances in
products to which consumers are exposed, to
design standards to limit exposure to those
substances, to evaluate scientific studies
supporting claims about the safety of prod-
ucts, and to evaluate the impact of labels, la-
beling, and advertising on consumer behav-
ior in order to reduce the risk of harm and
promote understanding of the impact of the
product on health. In connection with its
mandate to promote health and reduce the
risk of harm, the Food and Drug Administra-
tion routinely makes decisions about wheth-
er and how products may be marketed in the
United States.

(45) The Federal Trade Commission was
created to protect consumers from unfair or
deceptive acts or practices, and to regulate
unfair methods of competition. Its focus is
on those marketplace practices that deceive
or mislead consumers, and those that give
some competitors an unfair advantage. Its
mission is to regulate activities in the mar-
ketplace. Neither the Federal Trade Com-
mission nor any other Federal agency except
the Food and Drug Administration possesses
the scientific expertise needed to implement
effectively all provisions of the Family
Smoking Prevention and Tobacco Control
Act.

(46) If manufacturers state or imply in
communications directed to consumers
through the media or through a label, label-
ing, or advertising, that a tobacco product is
approved or inspected by the Food and Drug
Administration or complies with Food and
Drug Administration standards, consumers
are likely to be confused and misled. Depend-
ing upon the particular language used and
its context, such a statement could result in
consumers being misled into believing that
the product is endorsed by the Food and
Drug Administration for use or in consumers
being misled about the harmfulness of the
product because of such regulation, inspec-
tion, approval, or compliance.

(47) In August 2006 a United States district
court judge found that the major United
States cigarette companies continue to tar-
get and market to youth. USA v. Philip Mor-
ris, USA, Inc., et al. (Civil Action No. 99-2496
(GK), August 17, 2006).

(48) In August 2006 a United States district
court judge found that the major United
States cigarette companies dramatically in-
creased their advertising and promotional
spending in ways that encourage youth to
start smoking subsequent to the signing of
the Master Settlement Agreement in 1998.
USA v. Philip Morris, USA, Inc., et al. (Civil
Action No. 99-2496 (GK), August 17, 2006).

(49) In August 2006 a United States district
court judge found that the major United
States cigarette companies have designed
their cigarettes to precisely control nicotine
delivery levels and provide doses of nicotine
sufficient to create and sustain addiction
while also concealing much of their nicotine-
related research. USA v. Philip Morris, USA,
Inc., et al. (Civil Action No. 99-2496 (GK), Au-
gust 17, 2006).

SEC. 3. PURPOSE.

The purposes of this Act are—

(1) to provide authority to the Food and
Drug Administration to regulate tobacco
products under the Federal Food, Drug, and
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Cosmetic Act (21 U.S.C. 301 et seq.), by recog-
nizing it as the primary Federal regulatory
authority with respect to the manufacture,
marketing, and distribution of tobacco prod-
ucts as provided for in this Act;

(2) to ensure that the Food and Drug Ad-
ministration has the authority to address
issues of particular concern to public health
officials, especially the use of tobacco by
young people and dependence on tobacco;

(3) to authorize the Food and Drug Admin-
istration to set national standards control-
ling the manufacture of tobacco products
and the identity, public disclosure, and
amount of ingredients used in such products;

(4) to provide new and flexible enforcement
authority to ensure that there is effective
oversight of the tobacco industry’s efforts to
develop, introduce, and promote less harmful
tobacco products;

(5) to vest the Food and Drug Administra-
tion with the authority to regulate the lev-
els of tar, nicotine, and other harmful com-
ponents of tobacco products;

(6) in order to ensure that consumers are
better informed, to require tobacco product
manufacturers to disclose research which
has not previously been made available, as
well as research generated in the future, re-
lating to the health and dependency effects
or safety of tobacco products;

(7) to continue to permit the sale of to-
bacco products to adults in conjunction with
measures to ensure that they are not sold or
accessible to underage purchasers;

(8) to impose appropriate regulatory con-
trols on the tobacco industry;

(9) to promote cessation to reduce disease
risk and the social costs associated with to-
bacco-related diseases; and

(10) to strengthen legislation against illicit
trade in tobacco products.

SEC. 4. SCOPE AND EFFECT.

(a) INTENDED EFFECT.—Nothing in this Act
(or an amendment made by this Act) shall be
construed to—

(1) establish a precedent with regard to any
other industry, situation, circumstance, or
legal action; or

(2) affect any action pending in Federal,
State, or Tribal court, or any agreement,
consent decree, or contract of any kind.

(b) AGRICULTURAL ACTIVITIES.—The provi-
sions of this Act (or an amendment made by
this Act) which authorize the Secretary to
take certain actions with regard to tobacco
and tobacco products shall not be construed
to affect any authority of the Secretary of
Agriculture under existing law regarding the
growing, cultivation, or curing of raw to-
bacco.

(c) REVENUE ACTIVITIES.—The provisions of
this Act (or an amendment made by this
Act) which authorize the Secretary to take
certain actions with regard to tobacco prod-
ucts shall not be construed to affect any au-
thority of the Secretary of the Treasury
under chapter 52 of the Internal Revenue
Code of 1986.

SEC. 5. SEVERABILITY.

If any provision of this Act, the amend-
ments made by this Act, or the application
of any provision of this Act to any person or
circumstance is held to be invalid, the re-
mainder of this Act, the amendments made
by this Act, and the application of the provi-
sions of this Act to any other person or cir-
cumstance shall not be affected and shall
continue to be enforced to the fullest extent
possible.

TITLE I—AUTHORITY OF THE FOOD AND

DRUG ADMINISTRATION
SEC. 101. AMENDMENT OF FEDERAL FOOD, DRUG,
AND COSMETIC ACT.

(a) DEFINITION OF TOBACCO PRODUCTS.—Sec-
tion 201 of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 321) is amended by add-
ing at the end the following:
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‘(rr)(1) The term ‘tobacco product’ means
any product made or derived from tobacco
that is intended for human consumption, in-
cluding any component, part, or accessory of
a tobacco product (except for raw materials
other than tobacco used in manufacturing a
component, part, or accessory of a tobacco
product).

‘“(2) The term ‘tobacco product’ does not
mean an article that is a drug under sub-
section (g)(1), a device under subsection (h),
or a combination product described in sec-
tion 503(g).

‘“(83) The products described in paragraph
(2) shall be subject to chapter V of this Act.

‘“(4) A tobacco product shall not be mar-
keted in combination with any other article
or product regulated under this Act (includ-
ing a drug, biologic, food, cosmetic, medical
device, or a dietary supplement).”.

(b) FDA AUTHORITY OVER TOBACCO PROD-
ucTs.—The Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 301 et seq.) is amended—
(1) by redesignating chapter IX as chapter
X;

(2) by redesignating sections 901 through
910 as sections 1001 through 1010; and

(3) by inserting after chapter VIII the fol-
lowing:

“CHAPTER IX—TOBACCO PRODUCTS
“SEC. 900. DEFINITIONS.

“In this chapter:

‘(1) ADDITIVE.—The term ‘additive’ means
any substance the intended use of which re-
sults or may reasonably be expected to re-
sult, directly or indirectly, in its becoming a
component or otherwise affecting the char-
acteristic of any tobacco product (including
any substances intended for use as a fla-
voring or coloring or in producing, manufac-
turing, packing, processing, preparing, treat-
ing, packaging, transporting, or holding), ex-
cept that such term does not include tobacco
or a pesticide chemical residue in or on raw
tobacco or a pesticide chemical.

‘“(2) BRAND.—The term ‘brand’ means a va-
riety of tobacco product distinguished by the
tobacco used, tar content, nicotine content,
flavoring used, size, filtration, packaging,
logo, registered trademark, brand name,
identifiable pattern of colors, or any com-
bination of such attributes.

‘“(3) CIGARETTE.—The term ‘cigarette’—

‘“(A) means a product that—

‘(i) is a tobacco product; and

‘“(ii) meets the definition of the term ‘ciga-
rette’ in section 3(1) of the Federal Cigarette
Labeling and Advertising Act; and

‘“(B) includes tobacco, in any form, that is
functional in the product, which, because of
its appearance, the type of tobacco used in
the filler, or its packaging and labeling, is
likely to be offered to, or purchased by, con-
sumers as a cigarette or as roll-your-own to-
bacco.

‘‘(4) CIGARETTE TOBACCO.—The term ‘ciga-
rette tobacco’ means any product that con-
sists of loose tobacco that is intended for use
by consumers in a cigarette. Unless other-
wise stated, the requirements applicable to
cigarettes under this chapter shall also apply
to cigarette tobacco.

‘“(5) COMMERCE.—The term ‘commerce’ has
the meaning given that term by section 3(2)
of the Federal Cigarette Labeling and Adver-
tising Act.

¢(6) COUNTERFEIT TOBACCO PRODUCT.—The
term ‘counterfeit tobacco product’ means a
tobacco product (or the container or labeling
of such a product) that, without authoriza-
tion, bears the trademark, trade name, or
other identifying mark, imprint, or device,
or any likeness thereof, of a tobacco product
listed in a registration under section
905(1)(1).

‘“(7) DISTRIBUTOR.—The term ‘distributor’
as regards a tobacco product means any per-
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son who furthers the distribution of a to-
bacco product, whether domestic or im-
ported, at any point from the original place
of manufacture to the person who sells or
distributes the product to individuals for
personal consumption. Common carriers are
not considered distributors for purposes of
this chapter.

“(8) ILLICIT TRADE.—The term ‘illicit trade’
means any practice or conduct prohibited by
law which relates to production, shipment,
receipt, possession, distribution, sale, or pur-
chase of tobacco products including any
practice or conduct intended to facilitate
such activity.

‘“(9) INDIAN COUNTRY.—The term ‘Indian
country’ has the meaning given such term in
section 1151 of title 18, United States Code.

‘“(10) INDIAN TRIBE.—The term ‘Indian
tribe’ has the meaning given such term in
section 4(e) of the Indian Self-Determination
and Education Assistance Act.

‘(11) LITTLE CIGAR.—The term ‘little cigar’
means a product that—

‘“(A) is a tobacco product; and

“(B) meets the definition of the term ‘little
cigar’ in section 3(7) of the Federal Cigarette
Labeling and Advertising Act.

¢(12) NICOTINE.—The term ‘nicotine’ means
the chemical substance named 3-(1-Methyl-2-
pyrrolidinyl) pyridine or C[10]JH[14]N[2], in-
cluding any salt or complex of nicotine.

‘(13) PACKAGE.—The term ‘package’ means
a pack, box, carton, or container of any kind
or, if no other container, any wrapping (in-
cluding cellophane), in which a tobacco prod-
uct is offered for sale, sold, or otherwise dis-
tributed to consumers.

‘‘(14) RETAILER.—The term ‘retailer’ means
any person, government, or entity who sells
tobacco products to individuals for personal
consumption, or who operates a facility
where self-service displays of tobacco prod-
ucts are permitted.

‘(15) ROLL-YOUR-OWN TOBACCO.—The term
‘roll-your-own tobacco’ means any tobacco
product which, because of its appearance,
type, packaging, or labeling, is suitable for
use and likely to be offered to, or purchased
by, consumers as tobacco for making ciga-
rettes.

‘(16) SMALL TOBACCO PRODUCT MANUFAC-
TURER.—The term ‘small tobacco product
manufacturer’ means a tobacco product
manufacturer that employs fewer than 350
employees. For purposes of determining the
number of employees of a manufacturer
under the preceding sentence, the employees
of a manufacturer are deemed to include the
employees of each entity that controls, is
controlled by, or is under common control
with such manufacturer.

“(17) SMOKE CONSTITUENT.—The term
‘smoke constituent’ means any chemical or
chemical compound in mainstream or
sidestream tobacco smoke that either trans-
fers from any component of the cigarette to
the smoke or that is formed by the combus-
tion or heating of tobacco, additives, or
other component of the tobacco product.

‘“(18) SMOKELESS TOBACCO.—The term
‘smokeless tobacco’ means any tobacco prod-
uct that consists of cut, ground, powdered, or
leaf tobacco and that is intended to be placed
in the oral or nasal cavity.

‘(19) STATE; TERRITORY.—The terms ‘State’
and ‘Territory’ shall have the meanings
given to such terms in section 201.

¢(20) TOBACCO PRODUCT MANUFACTURER.—
The term ‘tobacco product manufacturer’
means any person, including any repacker or
relabeler, who—

““(A) manufactures, fabricates, assembles,
processes, or labels a tobacco product; or

‘(B) imports a finished tobacco product for
sale or distribution in the United States.

¢“(21) TOBACCO WAREHOUSE.—
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“(A) Subject to subparagraphs (B) and (C),
the term ‘tobacco warehouse’ includes any
person—

(i) who—

“(I) removes foreign material from tobacco
leaf through nothing other than a mechan-
ical process;

“(IT1) humidifies tobacco leaf with nothing
other than potable water in the form of
steam or mist; or

‘“(ITI) de-stems, dries, and packs tobacco
leaf for storage and shipment;

‘‘(ii) who performs no other actions with
respect to tobacco leaf; and

‘‘(iii) who provides to any manufacturer to
whom the person sells tobacco all informa-
tion related to the person’s actions described
in clause (i) that is necessary for compliance
with this Act.

‘“(B) The term ‘tobacco warehouse’
cludes any person who—

‘(i) reconstitutes tobacco leaf;

¢“(ii) is a manufacturer, distributor, or re-
tailer of a tobacco product; or

‘“(iii) applies any chemical, additive, or
substance to the tobacco leaf other than po-
table water in the form of steam or mist.

‘(C) The definition of the term ‘tobacco
warehouse’ in subparagraph (A) shall not
apply to the extent to which the Secretary
determines, through rulemaking, that regu-
lation under this chapter of the actions de-
scribed in such subparagraph is appropriate
for the protection of the public health.

‘(22) UNITED STATES.—The term ‘United
States’ means the 50 States of the United
States of America and the District of Colum-
bia, the Commonwealth of Puerto Rico,
Guam, the Virgin Islands, American Samoa,
Wake Island, Midway Islands, Kingman Reef,
Johnston Atoll, the Northern Mariana Is-
lands, and any other trust territory or pos-
session of the United States.

“SEC. 901. FDA AUTHORITY OVER TOBACCO
PRODUCTS.

‘“(a) IN GENERAL.—Tobacco products, in-
cluding modified risk tobacco products for
which an order has been issued in accordance
with section 911, shall be regulated by the
Secretary under this chapter and shall not
be subject to the provisions of chapter V.

“(b) APPLICABILITY.—This chapter shall
apply to all cigarettes, cigarette tobacco,
roll-your-own tobacco, and smokeless to-
bacco and to any other tobacco products
that the Secretary by regulation deems to be
subject to this chapter.

“‘(c) SCOPE.—

‘(1) IN GENERAL.—Nothing in this chapter,
or any policy issued or regulation promul-
gated thereunder, or in sections 101(a), 102,
or 103 of title I, title II, or title III of the
Family Smoking Prevention and Tobacco
Control Act, shall be construed to affect, ex-
pand, or limit the Secretary’s authority over
(including the authority to determine wheth-
er products may be regulated), or the regula-
tion of, products under this Act that are not
tobacco products under chapter V or any
other chapter.

¢“(2) LIMITATION OF AUTHORITY.—

‘““(A) IN GENERAL.—The provisions of this
chapter shall not apply to tobacco leaf that
is not in the possession of a manufacturer of
tobacco products, or to the producers of to-
bacco leaf, including tobacco growers, to-
bacco warehouses, and tobacco grower co-
operatives, nor shall any employee of the
Food and Drug Administration have any au-
thority to enter onto a farm owned by a pro-
ducer of tobacco leaf without the written
consent of such producer.

‘(B) EXCEPTION.—Notwithstanding sub-
paragraph (A), if a producer of tobacco leaf is
also a tobacco product manufacturer or con-
trolled by a tobacco product manufacturer,
the producer shall be subject to this chapter
in the producer’s capacity as a manufac-

ex-
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turer. The exception in this subparagraph
shall not apply to a producer of tobacco leaf
who grows tobacco under a contract with a
tobacco product manufacturer and who is
not otherwise engaged in the manufacturing
process.

“(C) RULE OF CONSTRUCTION.—Nothing in
this chapter shall be construed to grant the
Secretary authority to promulgate regula-
tions on any matter that involves the pro-
duction of tobacco leaf or a producer thereof,
other than activities by a manufacturer af-
fecting production.

‘‘(d) RULEMAKING PROCEDURES.—Each rule-
making under this chapter shall be in ac-
cordance with chapter 5 of title 5, United
States Code. This subsection shall not be
construed to affect the rulemaking provi-
sions of section 102(a) of the Family Smok-
ing Prevention and Tobacco Control Act.

‘“(e) CENTER FOR TOBACCO PRODUCTS.—Not
later than 90 days after the date of enact-
ment of the Family Smoking Prevention and
Tobacco Control Act, the Secretary shall es-
tablish within the Food and Drug Adminis-
tration the Center for Tobacco Products,
which shall report to the Commissioner of
Food and Drugs in the same manner as the
other agency centers within the Food and
Drug Administration. The Center shall be re-
sponsible for the implementation of this
chapter and related matters assigned by the
Commissioner.

“(f) OFFICE TO ASSIST SMALL TOBACCO
PRODUCT MANUFACTURERS.—The Secretary
shall establish within the Food and Drug Ad-
ministration an identifiable office to provide
technical and other nonfinancial assistance
to small tobacco product manufacturers to
assist them in complying with the require-
ments of this Act.

‘“(g) CONSULTATION PRIOR TO RULE-
MAKING.—Prior to promulgating rules under
this chapter, the Secretary shall endeavor to
consult with other Federal agencies as ap-
propriate.

“SEC. 902. ADULTERATED TOBACCO PRODUCTS.

‘A tobacco product shall be deemed to be
adulterated if—

‘(1) it consists in whole or in part of any
filthy, putrid, or decomposed substance, or is
otherwise contaminated by any added poi-
sonous or added deleterious substance that
may render the product injurious to health;

‘“(2) it has been prepared, packed, or held
under insanitary conditions whereby it may
have been contaminated with filth, or where-
by it may have been rendered injurious to
health;

““(3) its package is composed, in whole or in
part, of any poisonous or deleterious sub-
stance which may render the contents inju-
rious to health;

‘“(4) the manufacturer or importer of the
tobacco product fails to pay a user fee as-
sessed to such manufacturer or importer pur-
suant to section 919 by the date specified in
section 919 or by the 30th day after final
agency action on a resolution of any dispute
as to the amount of such fee;

‘“(6) it is, or purports to be or is rep-
resented as, a tobacco product which is sub-
ject to a tobacco product standard estab-
lished under section 907 unless such tobacco
product is in all respects in conformity with
such standard;

‘“(6)(A) it is required by section 910(a) to
have premarket review and does not have an
order in effect under section 910(c)(1)(A)();
or

‘“(B) it is in violation of an order under sec-
tion 910(c)(1)(A);

‘“(7T) the methods used in, or the facilities
or controls used for, its manufacture, pack-
ing, or storage are not in conformity with
applicable requirements under section
906(e)(1) or an applicable condition pre-
scribed by an order under section 906(e)(2); or
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“(8) it is in violation of section 911.

“SEC. 903. MISBRANDED TOBACCO PRODUCTS.

‘‘(a) IN GENERAL.—A tobacco product shall
be deemed to be misbranded—

‘(1) if its labeling is false or misleading in
any particular;

‘(2) if in package form unless it bears a
label containing—

‘“(A) the name and place of business of the
tobacco product manufacturer, packer, or
distributor;

‘(B) an accurate statement of the quantity
of the contents in terms of weight, measure,
or numerical count;

¢“(C) an accurate statement of the percent-
age of the tobacco used in the product that
is domestically grown tobacco and the per-
centage that is foreign grown tobacco; and

‘(D) the statement required under section
920(a),
except that under subparagraph (B) reason-
able variations shall be permitted, and ex-
emptions as to small packages shall be es-
tablished, by regulations prescribed by the
Secretary;

“(3) if any word, statement, or other infor-
mation required by or under authority of
this chapter to appear on the label or label-
ing is not prominently placed thereon with
such conspicuousness (as compared with
other words, statements, or designs in the la-
beling) and in such terms as to render it
likely to be read and understood by the ordi-
nary individual under customary conditions
of purchase and use;

‘“(4) if it has an established name, unless
its label bears, to the exclusion of any other
nonproprietary name, its established name
prominently printed in type as required by
the Secretary by regulation;

‘() if the Secretary has issued regulations
requiring that its labeling bear adequate di-
rections for use, or adequate warnings
against use by children, that are necessary
for the protection of users unless its labeling
conforms in all respects to such regulations;

‘(6) if it was manufactured, prepared, prop-
agated, compounded, or processed in an es-
tablishment not duly registered under sec-
tion 905(b), 905(c), 905(d), or 905(h), if it was
not included in a list required by section
905(i), if a notice or other information re-
specting it was not provided as required by
such section or section 905(j), or if it does not
bear such symbols from the uniform system
for identification of tobacco products pre-
scribed under section 905(e) as the Secretary
by regulation requires;

‘(7 if, in the case of any tobacco product
distributed or offered for sale in any State—

““(A) its advertising is false or misleading
in any particular; or

“(B) it is sold or distributed in violation of
regulations prescribed under section 906(d);

“(8) unless, in the case of any tobacco
product distributed or offered for sale in any
State, the manufacturer, packer, or dis-
tributor thereof includes in all advertise-
ments and other descriptive printed matter
issued or caused to be issued by the manufac-
turer, packer, or distributor with respect to
that tobacco product—

““(A) a true statement of the tobacco prod-
uct’s established name as described in para-
graph (4), printed prominently; and

‘“(B) a brief statement of—

‘(i) the uses of the tobacco product and
relevant warnings, precautions, side effects,
and contraindications; and

‘(i) in the case of specific tobacco prod-
ucts made subject to a finding by the Sec-
retary after notice and opportunity for com-
ment that such action is appropriate to pro-
tect the public health, a full description of
the components of such tobacco product or
the formula showing quantitatively each in-
gredient of such tobacco product to the ex-
tent required in regulations which shall be
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issued by the Secretary after an opportunity
for a hearing;

‘(9) if it is a tobacco product subject to a
tobacco product standard established under
section 907, unless it bears such labeling as
may be prescribed in such tobacco product
standard; or

¢“(10) if there was a failure or refusal—

““(A) to comply with any requirement pre-
scribed under section 904 or 908; or

‘“(B) to furnish any material or informa-
tion required under section 909.

“(b) PRIOR APPROVAL OF LABEL STATE-
MENTS.—The Secretary may, by regulation,
require prior approval of statements made on
the label of a tobacco product. No regulation
issued under this subsection may require
prior approval by the Secretary of the con-
tent of any advertisement, except for modi-
fied risk tobacco products as provided in sec-
tion 911. No advertisement of a tobacco prod-
uct published after the date of enactment of
the Family Smoking Prevention and To-
bacco Control Act shall, with respect to the
language of label statements as prescribed
under section 4 of the Federal Cigarette La-
beling and Advertising Act and section 3 of
the Comprehensive Smokeless Tobacco
Health Education Act of 1986 or the regula-
tions issued under such sections, be subject
to the provisions of sections 12 through 15 of
the Federal Trade Commission Act.

“SEC. 904. SUBMISSION OF HEALTH INFORMA-
TION TO THE SECRETARY.

‘‘(a) REQUIREMENT.—Each tobacco product
manufacturer or importer, or agents thereof,
shall submit to the Secretary the following
information:

‘(1) Not later than 6 months after the date
of enactment of the Family Smoking Pre-
vention and Tobacco Control Act, a listing of
all ingredients, including tobacco, sub-
stances, compounds, and additives that are,
as of such date, added by the manufacturer
to the tobacco, paper, filter, or other part of
each tobacco product by brand and by quan-
tity in each brand and subbrand.

‘(2) A description of the content, delivery,
and form of nicotine in each tobacco product
measured in milligrams of nicotine in ac-
cordance with regulations promulgated by
the Secretary in accordance with section 4(e)
of the Federal Cigarette Labeling and Adver-
tising Act.

‘(3) Beginning 3 years after the date of en-
actment of the Family Smoking Prevention
and Tobacco Control Act, a listing of all con-
stituents, including smoke constituents as
applicable, identified by the Secretary as
harmful or potentially harmful to health in
each tobacco product, and as applicable in
the smoke of each tobacco product, by brand
and by quantity in each brand and subbrand.
Effective beginning 3 years after such date of
enactment, the manufacturer, importer, or
agent shall comply with regulations promul-
gated under section 915 in reporting informa-
tion under this paragraph, where applicable.

‘“(4) Beginning 6 months after the date of
enactment of the Family Smoking Preven-
tion and Tobacco Control Act, all documents
developed after such date of enactment that
relate to health, toxicological, behavioral, or
physiologic effects of current or future to-
bacco products, their constituents (including
smoke constituents), ingredients, compo-
nents, and additives.

‘“(b) DATA SUBMISSION.—At the request of
the Secretary, each tobacco product manu-
facturer or importer of tobacco products, or
agents thereof, shall submit the following:

(1) Any or all documents (including un-
derlying scientific information) relating to
research activities, and research findings,
conducted, supported, or possessed by the
manufacturer (or agents thereof) on the
health, toxicological, behavioral, or physio-
logic effects of tobacco products and their
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constituents (including smoke constituents),
ingredients, components, and additives.

‘“(2) Any or all documents (including un-
derlying scientific information) relating to
research activities, and research findings,
conducted, supported, or possessed by the
manufacturer (or agents thereof) that relate
to the issue of whether a reduction in risk to
health from tobacco products can occur upon
the employment of technology available or
known to the manufacturer.

““(3) Any or all documents (including un-

derlying scientific or financial information)
relating to marketing research involving the
use of tobacco products or marketing prac-
tices and the effectiveness of such practices
used by tobacco manufacturers and distribu-
tors.
An importer of a tobacco product not manu-
factured in the United States shall supply
the information required of a tobacco prod-
uct manufacturer under this subsection.

““(c) TIME FOR SUBMISSION.—

‘(1) IN GENERAL.—At least 90 days prior to
the delivery for introduction into interstate
commerce of a tobacco product not on the
market on the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the manufacturer of such prod-
uct shall provide the information required
under subsection (a).

‘(2) DISCLOSURE OF ADDITIVE.—If at any
time a tobacco product manufacturer adds to
its tobacco products a new tobacco additive
or increases the quantity of an existing to-
bacco additive, the manufacturer shall, ex-
cept as provided in paragraph (3), at least 90
days prior to such action so advise the Sec-
retary in writing.

‘“(3) DISCLOSURE OF OTHER ACTIONS.—If at
any time a tobacco product manufacturer
eliminates or decreases an existing additive,
or adds or increases an additive that has by
regulation been designated by the Secretary
as an additive that is not a human or animal
carcinogen, or otherwise harmful to health
under intended conditions of use, the manu-
facturer shall within 60 days of such action
so advise the Secretary in writing.

“(d) DATA LIST.—

‘(1) IN GENERAL.—Not later than 3 years
after the date of enactment of the Family
Smoking Prevention and Tobacco Control
Act, and annually thereafter, the Secretary
shall publish in a format that is understand-
able and not misleading to a lay person, and
place on public display (in a manner deter-
mined by the Secretary) the list established
under subsection (e).

‘“(2) CONSUMER RESEARCH.—The Secretary
shall conduct periodic consumer research to
ensure that the list published under para-
graph (1) is not misleading to lay persons.
Not later than 5 years after the date of en-
actment of the Family Smoking Prevention
and Tobacco Control Act, the Secretary shall
submit to the appropriate committees of
Congress a report on the results of such re-
search, together with recommendations on
whether such publication should be contin-
ued or modified.

‘““(e) DATA COLLECTION.—Not later than 24
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall establish,
and periodically revise as appropriate, a list
of harmful and potentially harmful constitu-
ents, including smoke constituents, to
health in each tobacco product by brand and
by quantity in each brand and subbrand. The
Secretary shall publish a public notice re-
questing the submission by interested per-
sons of scientific and other information con-
cerning the harmful and potentially harmful
constituents in tobacco products and tobacco
smoke.

“SEC. 905. ANNUAL REGISTRATION.

‘‘(a) DEFINITIONS.—In this section:

April 1, 2009

“(D MANUFACTURE, PREPARATION,
COMPOUNDING, OR PROCESSING.—The term
‘manufacture, preparation, compounding, or
processing’ shall include repackaging or oth-
erwise changing the container, wrapper, or
labeling of any tobacco product package in
furtherance of the distribution of the to-
bacco product from the original place of
manufacture to the person who makes final
delivery or sale to the ultimate consumer or
user.

‘(2) NAME.—The term ‘name’ shall include
in the case of a partnership the name of each
partner and, in the case of a corporation, the
name of each corporate officer and director,
and the State of incorporation.

“(b) REGISTRATION BY OWNERS AND OPERA-
TORS.—On or before December 31 of each
year, every person who owns or operates any
establishment in any State engaged in the
manufacture, preparation, compounding, or
processing of a tobacco product or tobacco
products shall register with the Secretary
the name, places of business, and all such es-
tablishments of that person. If enactment of
the Family Smoking Prevention and To-
bacco Control Act occurs in the second half
of the calendar year, the Secretary shall des-
ignate a date no later than 6 months into the
subsequent calendar year by which registra-
tion pursuant to this subsection shall occur.

‘‘(c) REGISTRATION BY NEW OWNERS AND OP-
ERATORS.—Every person upon first engaging
in the manufacture, preparation,
compounding, or processing of a tobacco
product or tobacco products in any establish-
ment owned or operated in any State by that
person shall immediately register with the
Secretary that person’s name, place of busi-
ness, and such establishment.

‘‘(d) REGISTRATION OF ADDED ESTABLISH-
MENTS.—Every person required to register
under subsection (b) or (c) shall immediately
register with the Secretary any additional
establishment which that person owns or op-
erates in any State and in which that person
begins the manufacture, preparation,
compounding, or processing of a tobacco
product or tobacco products.

*‘(e) UNIFORM PRODUCT IDENTIFICATION SYS-
TEM.—The Secretary may by regulation pre-
scribe a uniform system for the identifica-
tion of tobacco products and may require
that persons who are required to list such to-
bacco products under subsection (i) shall list
such tobacco products in accordance with
such system.

¢“(f) PUBLIC ACCESS TO REGISTRATION INFOR-
MATION.—The Secretary shall make available
for inspection, to any person so requesting,
any registration filed under this section.

‘‘(g) BIENNIAL INSPECTION OF REGISTERED
ESTABLISHMENTS.—Every establishment reg-
istered with the Secretary under this section
shall be subject to inspection under section
704 or subsection (h), and every such estab-
lishment engaged in the manufacture,
compounding, or processing of a tobacco
product or tobacco products shall be so in-
spected by 1 or more officers or employees
duly designated by the Secretary at least
once in the 2-year period beginning with the
date of registration of such establishment
under this section and at least once in every
successive 2-year period thereafter.

“(h) REGISTRATION BY FOREIGN ESTABLISH-
MENTS.—Any establishment within any for-
eign country engaged in the manufacture,
preparation, compounding, or processing of a
tobacco product or tobacco products, shall
register under this section under regulations
promulgated by the Secretary. Such regula-
tions shall require such establishment to
provide the information required by sub-
section (i) and shall include provisions for
registration of any such establishment upon
condition that adequate and effective means
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are available, by arrangement with the gov-
ernment of such foreign country or other-
wise, to enable the Secretary to determine
from time to time whether tobacco products
manufactured, prepared, compounded, or
processed in such establishment, if imported
or offered for import into the United States,
shall be refused admission on any of the
grounds set forth in section 801(a).

(i) REGISTRATION INFORMATION.—

‘(1) PrODUCT LIST.—Every person who reg-
isters with the Secretary under subsection
(b), (c), (d), or (h) shall, at the time of reg-
istration under any such subsection, file
with the Secretary a list of all tobacco prod-
ucts which are being manufactured, pre-
pared, compounded, or processed by that per-
son for commercial distribution and which
have not been included in any list of tobacco
products filed by that person with the Sec-
retary under this paragraph or paragraph (2)
before such time of registration. Such list
shall be prepared in such form and manner as
the Secretary may prescribe and shall be ac-
companied by—

““(A) in the case of a tobacco product con-
tained in the applicable list with respect to
which a tobacco product standard has been
established under section 907 or which is sub-
ject to section 910, a reference to the author-
ity for the marketing of such tobacco prod-
uct and a copy of all labeling for such to-
bacco product;

‘“(B) in the case of any other tobacco prod-
uct contained in an applicable list, a copy of
all consumer information and other labeling
for such tobacco product, a representative
sampling of advertisements for such tobacco
product, and, upon request made by the Sec-
retary for good cause, a copy of all advertise-
ments for a particular tobacco product; and

‘() if the registrant filing a list has deter-
mined that a tobacco product contained in
such list is not subject to a tobacco product
standard established under section 907, a
brief statement of the basis upon which the
registrant made such determination if the
Secretary requests such a statement with re-
spect to that particular tobacco product.

‘(2) CONSULTATION WITH RESPECT TO
FORMS.—The Secretary shall consult with
the Secretary of the Treasury in developing
the forms to be used for registration under
this section to minimize the burden on those
persons required to register with both the
Secretary and the Tax and Trade Bureau of
the Department of the Treasury.

‘‘(3) BIANNUAL REPORT OF ANY CHANGE IN
PRODUCT LIST.—Each person who registers
with the Secretary under this section shall
report to the Secretary once during the
month of June of each year and once during
the month of December of each year the fol-
lowing:

““(A) A list of each tobacco product intro-
duced by the registrant for commercial dis-
tribution which has not been included in any
list previously filed by that person with the
Secretary under this subparagraph or para-
graph (1). A list under this subparagraph
shall list a tobacco product by its estab-
lished name and shall be accompanied by the
other information required by paragraph (1).

‘“(B) If since the date the registrant last
made a report under this paragraph that per-
son has discontinued the manufacture, prep-
aration, compounding, or processing for com-
mercial distribution of a tobacco product in-
cluded in a list filed under subparagraph (A)
or paragraph (1), notice of such discontinu-
ance, the date of such discontinuance, and
the identity of its established name.

‘“(C) If since the date the registrant re-
ported under subparagraph (B) a notice of
discontinuance that person has resumed the
manufacture, preparation, compounding, or
processing for commercial distribution of
the tobacco product with respect to which
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such notice of discontinuance was reported,
notice of such resumption, the date of such
resumption, the identity of such tobacco
product by established name, and other in-
formation required by paragraph (1), unless
the registrant has previously reported such
resumption to the Secretary under this sub-
paragraph.

‘(D) Any material change in any informa-
tion previously submitted under this para-
graph or paragraph (1).

“(j) REPORT PRECEDING INTRODUCTION OF
CERTAIN SUBSTANTIALLY HEQUIVALENT PROD-
UCTS INTO INTERSTATE COMMERCE.—

‘(1) IN GENERAL.—Each person who is re-
quired to register under this section and who
proposes to begin the introduction or deliv-
ery for introduction into interstate com-
merce for commercial distribution of a to-
bacco product intended for human use that
was not commercially marketed (other than
for test marketing) in the United States as
of February 15, 2007, shall, at least 90 days
prior to making such introduction or deliv-
ery, report to the Secretary (in such form
and manner as the Secretary shall pre-
scribe)—

‘“(A) the basis for such person’s determina-
tion that—

‘(i) the tobacco product is substantially
equivalent, within the meaning of section
910, to a tobacco product commercially mar-
keted (other than for test marketing) in the
United States as of February 15, 2007, or to a
tobacco product that the Secretary has pre-
viously determined, pursuant to subsection
(a)(3) of section 910, is substantially equiva-
lent and that is in compliance with the re-
quirements of this Act; or

‘“(ii) the tobacco product is modified with-
in the meaning of paragraph (3), the modi-
fications are to a product that is commer-
cially marketed and in compliance with the
requirements of this Act, and all of the
modifications are covered by exemptions
granted by the Secretary pursuant to para-
graph (3); and

‘“(B) action taken by such person to com-
ply with the requirements under section 907
that are applicable to the tobacco product.

‘(2) APPLICATION TO CERTAIN POST-FEB-
RUARY 15, 2007, PRODUCTS.—A report under this
subsection for a tobacco product that was
first introduced or delivered for introduction
into interstate commerce for commercial
distribution in the United States after Feb-
ruary 15, 2007, and prior to the date that is 21
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act shall be submitted to the Sec-
retary not later than 21 months after such
date of enactment.

“(3) EXEMPTIONS.—

“(A) IN GENERAL.—The Secretary may ex-
empt from the requirements of this sub-
section relating to the demonstration that a
tobacco product is substantially equivalent
within the meaning of section 910, tobacco
products that are modified by adding or de-
leting a tobacco additive, or increasing or
decreasing the quantity of an existing to-
bacco additive, if the Secretary determines
that—

‘“(i) such modification would be a minor
modification of a tobacco product that can
be sold under this Act;

‘“(ii) a report under this subsection is not
necessary to ensure that permitting the to-
bacco product to be marketed would be ap-
propriate for protection of the public health;
and

‘‘(iii) an exemption is otherwise appro-
priate.

‘(B) REGULATIONS.—Not later than 15
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall issue regu-
lations to implement this paragraph.
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“SEC. 906. GENERAL PROVISIONS RESPECTING
CONTROL OF TOBACCO PRODUCTS.

‘‘(a) IN GENERAL.—Any requirement estab-
lished by or under section 902, 903, 905, or 909
applicable to a tobacco product shall apply
to such tobacco product until the applica-
bility of the requirement to the tobacco
product has been changed by action taken
under section 907, section 910, section 911, or
subsection (d) of this section, and any re-
quirement established by or under section
902, 903, 905, or 909 which is inconsistent with
a requirement imposed on such tobacco prod-
uct under section 907, section 910, section 911,
or subsection (d) of this section shall not
apply to such tobacco product.

“(b) INFORMATION ON PUBLIC ACCESS AND
COMMENT.—Each notice of proposed rule-
making or other notification under section
907, 908, 909, 910, or 911 or under this section,
any other notice which is published in the
Federal Register with respect to any other
action taken under any such section and
which states the reasons for such action, and
each publication of findings required to be
made in connection with rulemaking under
any such section shall set forth—

‘(1) the manner in which interested per-
sons may examine data and other informa-
tion on which the notice or findings is based;
and

‘‘(2) the period within which interested per-
sons may present their comments on the no-
tice or findings (including the need there-
fore) orally or in writing, which period shall
be at least 60 days but may not exceed 90
days unless the time is extended by the Sec-
retary by a notice published in the Federal
Register stating good cause therefore.

“‘(c) LIMITED CONFIDENTIALITY OF INFORMA-
TION.—Any information reported to or other-
wise obtained by the Secretary or the Sec-
retary’s representative under section 903, 904,
907, 908, 909, 910, 911, or 704, or under sub-
section (e) or (f) of this section, which is ex-
empt from disclosure under subsection (a) of
section 552 of title 5, United States Code, by
reason of subsection (b)(4) of that section
shall be considered confidential and shall not
be disclosed, except that the information
may be disclosed to other officers or employ-
ees concerned with carrying out this chap-
ter, or when relevant in any proceeding
under this chapter.

‘“(d) RESTRICTIONS.—

‘(1) IN GENERAL.—The Secretary may by
regulation require restrictions on the sale
and distribution of a tobacco product, in-
cluding restrictions on the access to, and the
advertising and promotion of, the tobacco
product, if the Secretary determines that
such regulation would be appropriate for the
protection of the public health. The Sec-
retary may by regulation impose restrictions
on the advertising and promotion of a to-
bacco product consistent with and to full ex-
tent permitted by the first amendment to
the Constitution. The finding as to whether
such regulation would be appropriate for the
protection of the public health shall be de-
termined with respect to the risks and bene-
fits to the population as a whole, including
users and nonusers of the tobacco product,
and taking into account—

‘“(A) the increased or decreased likelihood
that existing users of tobacco products will
stop using such products; and

‘(B) the increased or decreased likelihood

that those who do not use tobacco products
will start using such products.
No such regulation may require that the sale
or distribution of a tobacco product be lim-
ited to the written or oral authorization of a
practitioner licensed by law to prescribe
medical products.

‘(2) LABEL STATEMENTS.—The label of a to-
bacco product shall bear such appropriate
statements of the restrictions required by a
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regulation under subsection (a) as the Sec-
retary may in such regulation prescribe.

*“(3) LIMITATIONS.—

‘““(A) IN GENERAL.—No restrictions under
paragraph (1) may—

‘‘(i) prohibit the sale of any tobacco prod-
uct in face-to-face transactions by a specific
category of retail outlets; or

¢“(ii) establish a minimum age of sale of to-
bacco products to any person older than 18
years of age.

‘““(B) MATCHBOOKS.—For purposes of any
regulations issued by the Secretary, match-
books of conventional size containing not
more than 20 paper matches, and which are
customarily given away for free with the
purchase of tobacco products, shall be con-
sidered as adult-written publications which
shall be permitted to contain advertising.
Notwithstanding the preceding sentence, if
the Secretary finds that such treatment of
matchbooks is not appropriate for the pro-
tection of the public health, the Secretary
may determine by regulation that match-
books shall not be considered adult-written
publications.

‘“(4) REMOTE SALES.—

““(A) IN GENERAL.—The Secretary shall—

‘(i) within 18 months after the date of en-
actment of the Family Smoking Prevention
and Tobacco Control Act, promulgate regula-
tions regarding the sale and distribution of
tobacco products that occur through means
other than a direct, face-to-face exchange be-
tween a retailer and a consumer in order to
prevent the sale and distribution of tobacco
products to individuals who have not at-
tained the minimum age established by ap-
plicable law for the purchase of such prod-
ucts, including requirements for age
verification; and

‘“(ii) within 2 years after such date of en-
actment, issue regulations to address the
promotion and marketing of tobacco prod-
ucts that are sold or distributed through
means other than a direct, face-to-face ex-
change between a retailer and a consumer in
order to protect individuals who have not at-
tained the minimum age established by ap-
plicable law for the purchase of such prod-
ucts.

‘(B) RELATION TO OTHER AUTHORITY.—Noth-
ing in this paragraph limits the authority of
the Secretary to take additional actions
under the other paragraphs of this sub-
section.

‘“(e) GOOD MANUFACTURING PRACTICE RE-
QUIREMENTS.—

(1) METHODS, FACILITIES, AND CONTROLS TO
CONFORM.—

‘““(A) IN GENERAL.—In applying manufac-
turing restrictions to tobacco, the Secretary
shall, in accordance with subparagraph (B),
prescribe regulations (which may differ
based on the type of tobacco product in-
volved) requiring that the methods used in,
and the facilities and controls used for, the
manufacture, preproduction design valida-
tion (including a process to assess the per-
formance of a tobacco product), packing, and
storage of a tobacco product conform to cur-
rent good manufacturing practice, or hazard
analysis and critical control point method-
ology, as prescribed in such regulations to
assure that the public health is protected
and that the tobacco product is in compli-
ance with this chapter. Such regulations
may provide for the testing of raw tobacco
for pesticide chemical residues regardless of
whether a tolerance for such chemical resi-
dues has been established.

“(B) REQUIREMENTS.—The
shall—

‘(i) before promulgating any regulation
under subparagraph (A), afford the Tobacco
Products Scientific Advisory Committee an
opportunity to submit recommendations
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with respect to the regulation proposed to be
promulgated;

‘“(ii) before promulgating any regulation
under subparagraph (A), afford opportunity
for an oral hearing;

‘‘(iii) provide the Tobacco Products Sci-
entific Advisory Committee a reasonable
time to make its recommendation with re-
spect to proposed regulations under subpara-
graph (A);

‘“(iv) in establishing the effective date of a
regulation promulgated under this sub-
section, take into account the differences in
the manner in which the different types of
tobacco products have historically been pro-
duced, the financial resources of the dif-
ferent tobacco product manufacturers, and
the state of their existing manufacturing fa-
cilities, and shall provide for a reasonable
period of time for such manufacturers to
conform to good manufacturing practices;
and

‘“(v) not require any small tobacco product
manufacturer to comply with a regulation
under subparagraph (A) for at least 4 years
following the effective date established by
the Secretary for such regulation.

‘“(2) EXEMPTIONS; VARIANCES.—

‘“‘(A) PETITION.—Any person subject to any
requirement prescribed under paragraph (1)
may petition the Secretary for a permanent
or temporary exemption or variance from
such requirement. Such a petition shall be
submitted to the Secretary in such form and
manner as the Secretary shall prescribe and
shall—

‘(i) in the case of a petition for an exemp-
tion from a requirement, set forth the basis
for the petitioner’s determination that com-
pliance with the requirement is not required
to assure that the tobacco product will be in
compliance with this chapter;

‘(ii) in the case of a petition for a variance
from a requirement, set forth the methods
proposed to be used in, and the facilities and
controls proposed to be used for, the manu-
facture, packing, and storage of the tobacco
product in lieu of the methods, facilities, and
controls prescribed by the requirement; and

‘“(iii) contain such other information as
the Secretary shall prescribe.

“(B) REFERRAL TO THE TOBACCO PRODUCTS
SCIENTIFIC ADVISORY COMMITTEE.—The Sec-
retary may refer to the Tobacco Products
Scientific Advisory Committee any petition
submitted under subparagraph (A). The To-
bacco Products Scientific Advisory Com-
mittee shall report its recommendations to
the Secretary with respect to a petition re-
ferred to it within 60 days after the date of
the petition’s referral. Within 60 days after—

‘(1) the date the petition was submitted to
the Secretary under subparagraph (A); or

‘“(ii) the day after the petition was referred
to the Tobacco Products Scientific Advisory
Committee,
whichever occurs later, the Secretary shall
by order either deny the petition or approve
it.

‘(C) APPROVAL.—The Secretary may ap-
prove—

‘(i) a petition for an exemption for a to-
bacco product from a requirement if the Sec-
retary determines that compliance with such
requirement is not required to assure that
the tobacco product will be in compliance
with this chapter; and

‘‘(i1) a petition for a variance for a tobacco
product from a requirement if the Secretary
determines that the methods to be used in,
and the facilities and controls to be used for,
the manufacture, packing, and storage of the
tobacco product in lieu of the methods, fa-
cilities, and controls prescribed by the re-
quirement are sufficient to assure that the
tobacco product will be in compliance with
this chapter.
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‘(D) CONDITIONS.—An order of the Sec-
retary approving a petition for a variance
shall prescribe such conditions respecting
the methods used in, and the facilities and
controls used for, the manufacture, packing,
and storage of the tobacco product to be
granted the variance under the petition as
may be necessary to assure that the tobacco
product will be in compliance with this chap-
ter.

‘“(E) HEARING.—After the issuance of an
order under subparagraph (B) respecting a
petition, the petitioner shall have an oppor-
tunity for an informal hearing on such order.

‘“(3) COMPLIANCE.—Compliance with re-
quirements under this subsection shall not
be required before the end of the 3-year pe-
riod following the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act.

“(f) RESEARCH AND DEVELOPMENT.—The
Secretary may enter into contracts for re-
search, testing, and demonstrations respect-
ing tobacco products and may obtain tobacco
products for research, testing, and dem-
onstration purposes.

“SEC. 907. TOBACCO PRODUCT STANDARDS.

‘‘(a) IN GENERAL.—

‘(1) SPECIAL RULES.—

““(A) SPECIAL RULE FOR CIGARETTES.—Be-
ginning 3 months after the date of enact-
ment of the Family Smoking Prevention and
Tobacco Control Act, a cigarette or any of
its component parts (including the tobacco,
filter, or paper) shall not contain, as a con-
stituent (including a smoke constituent) or
additive, an artificial or mnatural flavor
(other than tobacco or menthol) or an herb
or spice, including strawberry, grape, orange,
clove, cinnamon, pineapple, vanilla, coconut,
licorice, cocoa, chocolate, cherry, or coffee,
that is a characterizing flavor of the tobacco
product or tobacco smoke. Nothing in this
subparagraph shall be construed to limit the
Secretary’s authority to take action under
this section or other sections of this Act ap-
plicable to menthol or any artificial or nat-
ural flavor, herb, or spice not specified in
this subparagraph.

‘(B) ADDITIONAL SPECIAL RULE.—Beginning
2 years after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, a tobacco product manufacturer
shall not use tobacco, including foreign
grown tobacco, that contains a pesticide
chemical residue that is at a level greater
than is specified by any tolerance applicable
under Federal law to domestically grown to-
bacco.

¢(2) REVISION OF TOBACCO PRODUCT STAND-
ARDS.—The Secretary may revise the to-
bacco product standards in paragraph (1) in
accordance with subsection (c).

‘(3) TOBACCO PRODUCT STANDARDS.—

‘““(A) IN GENERAL.—The Secretary may
adopt tobacco product standards in addition
to those in paragraph (1) if the Secretary
finds that a tobacco product standard is ap-
propriate for the protection of the public
health.

*(B) DETERMINATIONS.—

‘(i) CONSIDERATIONS.—In making a finding
described in subparagraph (A), the Secretary
shall consider scientific evidence con-
cerning—

“(I) the risks and benefits to the popu-
lation as a whole, including users and
nonusers of tobacco products, of the pro-
posed standard;

‘“(IT) the increased or decreased likelihood
that existing users of tobacco products will
stop using such products; and

‘“(ITI) the increased or decreased likelihood
that those who do not use tobacco products
will start using such products.

‘(i) ADDITIONAL CONSIDERATIONS.—In the
event that the Secretary makes a determina-
tion, set forth in a proposed tobacco product
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standard in a proposed rule, that it is appro-
priate for the protection of public health to
require the reduction or elimination of an
additive, constituent (including a smoke
constituent), or other component of a to-
bacco product because the Secretary has
found that the additive, constituent, or
other component is or may be harmful, any
party objecting to the proposed standard on
the ground that the proposed standard will
not reduce or eliminate the risk of illness or
injury may provide for the Secretary’s con-
sideration scientific evidence that dem-
onstrates that the proposed standard will
not reduce or eliminate the risk of illness or
injury.

‘“(4) CONTENT OF TOBACCO PRODUCT STAND-
ARDS.—A tobacco product standard estab-
lished under this section for a tobacco prod-
uct—

‘“(A) shall include provisions that are ap-
propriate for the protection of the public
health, including provisions, where appro-
priate—

‘(i) for nicotine yields of the product;

“(ii) for the reduction or elimination of
other constituents, including smoke con-
stituents, or harmful components of the
product; or

‘“(iii) relating to any other requirement
under subparagraph (B);

‘“(B) shall, where appropriate for the pro-
tection of the public health, include—

‘(i) provisions respecting the construction,
components, ingredients, additives, constitu-
ents, including smoke constituents, and
properties of the tobacco product;

‘‘(ii) provisions for the testing (on a sample
basis or, if necessary, on an individual basis)
of the tobacco product;

‘‘(iii) provisions for the measurement of
the tobacco product characteristics of the
tobacco product;

‘(iv) provisions requiring that the results
of each or of certain of the tests of the to-
bacco product required to be made under
clause (ii) show that the tobacco product is
in conformity with the portions of the stand-
ard for which the test or tests were required;
and

‘(v) a provision requiring that the sale and
distribution of the tobacco product be re-
stricted but only to the extent that the sale
and distribution of a tobacco product may be
restricted under a regulation under section
906(d);

‘(C) shall, where appropriate, require the
use and prescribe the form and content of la-
beling for the proper use of the tobacco prod-
uct; and

‘(D) shall require tobacco products con-
taining foreign-grown tobacco to meet the
same standards applicable to tobacco prod-
ucts containing domestically grown tobacco.

‘() PERIODIC REEVALUATION OF TOBACCO
PRODUCT STANDARDS.—The Secretary shall
provide for periodic evaluation of tobacco
product standards established under this sec-
tion to determine whether such standards
should be changed to reflect new medical,
scientific, or other technological data. The
Secretary may provide for testing under
paragraph (4)(B) by any person.

¢(6) INVOLVEMENT OF OTHER AGENCIES; IN-
FORMED PERSONS.—In carrying out duties
under this section, the Secretary shall en-
deavor to—

““(A) use personnel, facilities, and other
technical support available in other Federal
agencies;

‘(B) consult with other Federal agencies
concerned with standard setting and other

nationally or internationally recognized
standard-setting entities; and
‘“(C) invite appropriate participation,

through joint or other conferences, work-
shops, or other means, by informed persons
representative of scientific, professional, in-
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dustry, agricultural, or consumer organiza-
tions who in the Secretary’s judgment can
make a significant contribution.

““(b) CONSIDERATIONS BY SECRETARY.—

‘(1) TECHNICAL ACHIEVABILITY.—The Sec-
retary shall consider information submitted
in connection with a proposed standard re-
garding the technical achievability of com-
pliance with such standard.

‘(2) OTHER CONSIDERATIONS.—The Sec-
retary shall consider all other information
submitted in connection with a proposed
standard, including information concerning
the countervailing effects of the tobacco
product standard on the health of adolescent
tobacco users, adult tobacco users, or non-
tobacco users, such as the creation of a sig-
nificant demand for contraband or other to-
bacco products that do not meet the require-
ments of this chapter and the significance of
such demand.

““(c) PROPOSED STANDARDS.—

‘(1) IN GENERAL.—The Secretary shall pub-
lish in the Federal Register a notice of pro-
posed rulemaking for the establishment,
amendment, or revocation of any tobacco
product standard.

“(2) REQUIREMENTS OF NOTICE.—A notice of
proposed rulemaking for the establishment
or amendment of a tobacco product standard
for a tobacco product shall—

‘““(A) set forth a finding with supporting
justification that the tobacco product stand-
ard is appropriate for the protection of the
public health;

‘“(B) invite interested persons to submit a
draft or proposed tobacco product standard
for consideration by the Secretary;

‘(C) invite interested persons to submit
comments on structuring the standard so
that it does not advantage foreign-grown to-
bacco over domestically grown tobacco; and

‘(D) invite the Secretary of Agriculture to
provide any information or analysis which
the Secretary of Agriculture believes is rel-
evant to the proposed tobacco product stand-
ard.

‘“(3) FINDING.—A notice of proposed rule-
making for the revocation of a tobacco prod-
uct standard shall set forth a finding with
supporting justification that the tobacco
product standard is no longer appropriate for
the protection of the public health.

‘“(4) COMMENT.—The Secretary shall pro-
vide for a comment period of not less than 60
days.

¢(d) PROMULGATION.—

‘(1) IN GENERAL.—After the expiration of
the period for comment on a notice of pro-
posed rulemaking published under sub-
section (c) respecting a tobacco product
standard and after consideration of com-
ments submitted under subsections (b) and
(¢) and any report from the Tobacco Prod-
ucts Scientific Advisory Committee, the Sec-
retary shall—

‘“(A) if the Secretary determines that the
standard would be appropriate for the pro-
tection of the public health, promulgate a
regulation establishing a tobacco product
standard and publish in the Federal Register
findings on the matters referred to in sub-
section (c); or

‘“(B) publish a notice terminating the pro-
ceeding for the development of the standard
together with the reasons for such termi-
nation.

‘“(2) EFFECTIVE DATE.—A regulation estab-
lishing a tobacco product standard shall set
forth the date or dates upon which the stand-
ard shall take effect, but no such regulation
may take effect before 1 year after the date
of its publication unless the Secretary deter-
mines that an earlier effective date is nec-
essary for the protection of the public
health. Such date or dates shall be estab-
lished so as to minimize, consistent with the
public health, economic loss to, and disrup-
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tion or dislocation of, domestic and inter-
national trade. In establishing such effective
date or dates, the Secretary shall consider
information submitted in connection with a
proposed product standard by interested par-
ties, including manufacturers and tobacco
growers, regarding the technical
achievability of compliance with the stand-
ard, and including information concerning
the existence of patents that make it impos-
sible to comply in the timeframe envisioned
in the proposed standard. If the Secretary
determines, based on the Secretary’s evalua-
tion of submitted comments, that a product
standard can be met only by manufacturers
requiring substantial changes to the meth-
ods of farming the domestically grown to-
bacco used by the manufacturer, the effec-
tive date of that product standard shall be
not less than 2 years after the date of publi-
cation of the final regulation establishing
the standard.

¢“(3) LIMITATION ON POWER GRANTED TO THE
FOOD AND DRUG ADMINISTRATION.—Because of
the importance of a decision of the Secretary
to issue a regulation—

‘““(A) banning all cigarettes, all smokeless
tobacco products, all little cigars, all cigars
other than little cigars, all pipe tobacco, or
all roll-your-own tobacco products; or

‘(B) requiring the reduction of nicotine
yields of a tobacco product to zero,
the Secretary is prohibited from taking such
actions under this Act.

‘“(4) AMENDMENT; REVOCATION.—

““(A) AUTHORITY.—The Secretary, upon the
Secretary’s own initiative or upon petition
of an interested person, may by a regulation,
promulgated in accordance with the require-
ments of subsection (c¢) and paragraph (2),
amend or revoke a tobacco product standard.

‘(B) EFFECTIVE DATE.—The Secretary may
declare a proposed amendment of a tobacco
product standard to be effective on and after
its publication in the Federal Register and
until the effective date of any final action
taken on such amendment if the Secretary
determines that making it so effective is in
the public interest.

““(5) REFERRAL TO ADVISORY COMMITTEE.—

‘‘(A) IN GENERAL.—The Secretary may refer
a proposed regulation for the establishment,
amendment, or revocation of a tobacco prod-
uct standard to the Tobacco Products Sci-
entific Advisory Committee for a report and
recommendation with respect to any matter
involved in the proposed regulation which re-
quires the exercise of scientific judgment.

‘“(B) INITIATION OF REFERRAL.—The Sec-
retary may make a referral under this para-
graph—

‘(i) on the Secretary’s own initiative; or

‘‘(ii) upon the request of an interested per-
son that—

‘(I) demonstrates good cause for the refer-
ral; and

“(II) is made before the expiration of the
period for submission of comments on the
proposed regulation.

‘(C) PROVISION OF DATA.—If a proposed reg-
ulation is referred under this paragraph to
the Tobacco Products Scientific Advisory
Committee, the Secretary shall provide the
Advisory Committee with the data and infor-
mation on which such proposed regulation is
based.

‘(D) REPORT AND RECOMMENDATION.—The
Tobacco Products Scientific Advisory Com-
mittee shall, within 60 days after the referral
of a proposed regulation under this para-
graph and after independent study of the
data and information furnished to it by the
Secretary and other data and information
before it, submit to the Secretary a report
and recommendation respecting such regula-
tion, together with all underlying data and
information and a statement of the reason or
basis for the recommendation.
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‘“(E) PUBLIC AVAILABILITY.—The Secretary
shall make a copy of each report and rec-
ommendation under subparagraph (D) pub-
licly available.

‘‘(e) MENTHOL CIGARETTES.—

‘(1) REFERRAL; CONSIDERATIONS.—Imme-
diately upon the establishment of the To-
bacco Products Scientific Advisory Com-
mittee under section 917(a), the Secretary
shall refer to the Committee for report and
recommendation, under section 917(c)(4), the
issue of the impact of the use of menthol in
cigarettes on the public health, including
such use among children, African Americans,
Hispanics, and other racial and ethnic mi-
norities. In its review, the Tobacco Products
Scientific Advisory Committee shall address
the considerations listed in subsections
(a)(3)(B)(1) and (b).

‘(2) REPORT AND RECOMMENDATION.—Not
later than 1 year after its establishment, the
Tobacco Product Scientific Advisory Com-
mittee shall submit to the Secretary the re-
port and recommendations required pursuant
to paragraph (1).

“(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to limit
the Secretary’s authority to take action
under this section or other sections of this
Act applicable to menthol.

“SEC. 908. NOTIFICATION AND OTHER REMEDIES.

‘‘(a) NOTIFICATION.—If the Secretary deter-
mines that—

‘(1) a tobacco product which is introduced
or delivered for introduction into interstate
commerce for commercial distribution pre-
sents an unreasonable risk of substantial
harm to the public health; and

‘(2) notification under this subsection is
necessary to eliminate the unreasonable risk
of such harm and no more practicable means
is available under the provisions of this
chapter (other than this section) to elimi-
nate such risk,
the Secretary may issue such order as may
be necessary to assure that adequate notifi-
cation is provided in an appropriate form, by
the persons and means best suited under the
circumstances involved, to all persons who
should properly receive such notification in
order to eliminate such risk. The Secretary
may order notification by any appropriate
means, including public service announce-
ments. Before issuing an order under this
subsection, the Secretary shall consult with
the persons who are to give notice under the
order.

“(b) No EXEMPTION FROM OTHER LIABIL-
ITY.—Compliance with an order issued under
this section shall not relieve any person
from liability under Federal or State law. In
awarding damages for economic loss in an
action brought for the enforcement of any
such liability, the value to the plaintiff in
such action of any remedy provided under
such order shall be taken into account.

“(c) RECALL AUTHORITY.—

‘(1) IN GENERAL.—If the Secretary finds
that there is a reasonable probability that a
tobacco product contains a manufacturing or
other defect not ordinarily contained in to-
bacco products on the market that would
cause serious, adverse health consequences
or death, the Secretary shall issue an order
requiring the appropriate person (including
the manufacturers, importers, distributors,
or retailers of the tobacco product) to imme-
diately cease distribution of such tobacco
product. The order shall provide the person
subject to the order with an opportunity for
an informal hearing, to be held not later
than 10 days after the date of the issuance of
the order, on the actions required by the
order and on whether the order should be
amended to require a recall of such tobacco
product. If, after providing an opportunity
for such a hearing, the Secretary determines
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that inadequate grounds exist to support the
actions required by the order, the Secretary
shall vacate the order.

‘(2) AMENDMENT OF ORDER TO REQUIRE RE-
CALL.—

‘“(A) IN GENERAL.—If, after providing an op-
portunity for an informal hearing under
paragraph (1), the Secretary determines that
the order should be amended to include a re-
call of the tobacco product with respect to
which the order was issued, the Secretary
shall, except as provided in subparagraph
(B), amend the order to require a recall. The
Secretary shall specify a timetable in which
the tobacco product recall will occur and
shall require periodic reports to the Sec-
retary describing the progress of the recall.

‘“(B) NOTICE.—An amended order under sub-
paragraph (A)—

‘(i) shall not include recall of a tobacco
product from individuals; and

‘“(ii) shall provide for notice to persons

subject to the risks associated with the use
of such tobacco product.
In providing the notice required by clause
(ii), the Secretary may use the assistance of
retailers and other persons who distributed
such tobacco product. If a significant num-
ber of such persons cannot be identified, the
Secretary shall notify such persons under
section 705(b).

“(3) REMEDY NOT EXCLUSIVE.—The remedy
provided by this subsection shall be in addi-
tion to remedies provided by subsection (a).
“SEC. 909. RECORDS AND REPORTS ON TOBACCO

PRODUCTS.

‘‘(a) IN GENERAL.—Every person who is a
tobacco product manufacturer or importer of
a tobacco product shall establish and main-
tain such records, make such reports, and
provide such information, as the Secretary
may by regulation reasonably require to as-
sure that such tobacco product is not adul-
terated or misbranded and to otherwise pro-
tect public health. Regulations prescribed
under the preceding sentence—

“(1) may require a tobacco product manu-
facturer or importer to report to the Sec-
retary whenever the manufacturer or im-
porter receives or otherwise becomes aware
of information that reasonably suggests that
one of its marketed tobacco products may
have caused or contributed to a serious unex-
pected adverse experience associated with
the use of the product or any significant in-
crease in the frequency of a serious, expected
adverse product experience;

‘“(2) shall require reporting of other signifi-
cant adverse tobacco product experiences as
determined by the Secretary to be necessary
to be reported;

‘“(3) shall not impose requirements unduly
burdensome to a tobacco product manufac-
turer or importer, taking into account the
cost of complying with such requirements
and the need for the protection of the public
health and the implementation of this chap-
ter;

‘“(4) when prescribing the procedure for
making requests for reports or information,
shall require that each request made under
such regulations for submission of a report
or information to the Secretary state the
reason or purpose for such request and iden-
tify to the fullest extent practicable such re-
port or information;

‘“(5) when requiring submission of a report
or information to the Secretary, shall state
the reason or purpose for the submission of
such report or information and identify to
the fullest extent practicable such report or
information; and

‘“(6) may not require that the identity of
any patient or user be disclosed in records,
reports, or information required under this
subsection unless required for the medical
welfare of an individual, to determine risks
to public health of a tobacco product, or to
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verify a record, report, or information sub-
mitted under this chapter.

In prescribing regulations under this sub-
section, the Secretary shall have due regard
for the professional ethics of the medical
profession and the interests of patients. The
prohibitions of paragraph (6) continue to
apply to records, reports, and information
concerning any individual who has been a pa-
tient, irrespective of whether or when he
ceases to be a patient.

“(b) REPORTS OF REMOVALS AND CORREC-
TIONS.—

‘(1 IN GENERAL.—Except as provided in
paragraph (2), the Secretary shall by regula-
tion require a tobacco product manufacturer
or importer of a tobacco product to report
promptly to the Secretary any corrective ac-
tion taken or removal from the market of a
tobacco product undertaken by such manu-
facturer or importer if the removal or cor-
rection was undertaken—

“‘(A) to reduce a risk to health posed by the
tobacco product; or

‘(B) to remedy a violation of this chapter

caused by the tobacco product which may
present a risk to health.
A tobacco product manufacturer or importer
of a tobacco product who undertakes a cor-
rective action or removal from the market of
a tobacco product which is not required to be
reported under this subsection shall keep a
record of such correction or removal.

‘“(2) EXCEPTION.—No report of the correc-
tive action or removal of a tobacco product
may be required under paragraph (1) if a re-
port of the corrective action or removal is
required and has been submitted under sub-
section (a).

“SEC. 910. APPLICATION FOR REVIEW OF CER-
TAIN TOBACCO PRODUCTS.

‘“‘(a) IN GENERAL.—

‘(1) NEW TOBACCO PRODUCT DEFINED.—For
purposes of this section the term ‘new to-
bacco product’ means—

‘“(A) any tobacco product (including those
products in test markets) that was not com-
mercially marketed in the United States as
of February 15, 2007; or

‘(B) any modification (including a change
in design, any component, any part, or any
constituent, including a smoke constituent,
or in the content, delivery or form of nico-
tine, or any other additive or ingredient) of
a tobacco product where the modified prod-
uct was commercially marketed in the
United States after February 15, 2007.

*“(2) PREMARKET REVIEW REQUIRED.—

““(A) NEW PRODUCTS.—An order under sub-
section (¢)(1)(A)(i) for a new tobacco product
is required unless—

‘(i) the manufacturer has submitted a re-
port under section 905(j); and the Secretary
has issued an order that the tobacco prod-
uct—

“(I) is substantially equivalent to a to-
bacco product commercially marketed (other
than for test marketing) in the United
States as of February 15, 2007; and

““(IT) is in compliance with the require-
ments of this Act; or

‘(i) the tobacco product is exempt from
the requirements of section 905(j) pursuant
to a regulation issued under section 905(j)(3).

“(B) APPLICATION TO CERTAIN POST-FEB-
RUARY 15, 2007, PRODUCTS.—Subparagraph (A)
shall not apply to a tobacco product—

‘(i) that was first introduced or delivered
for introduction into interstate commerce
for commercial distribution in the United
States after February 15, 2007, and prior to
the date that is 21 months after the date of
enactment of the Family Smoking Preven-
tion and Tobacco Control Act; and

‘(ii) for which a report was submitted
under section 905(j) within such 21-month pe-
riod,
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except that subparagraph (A) shall apply to
the tobacco product if the Secretary issues
an order that the tobacco product is not sub-
stantially equivalent.

¢“(3) SUBSTANTIALLY EQUIVALENT DEFINED.—

‘“(A) IN GENERAL.—In this section and sec-
tion 905(j), the term ‘substantially equiva-
lent’ or ‘substantial equivalence’ means,
with respect to the tobacco product being
compared to the predicate tobacco product,
that the Secretary by order has found that
the tobacco product—

‘(i) has the same characteristics as the
predicate tobacco product; or

‘‘(ii) has different characteristics and the
information submitted contains information,
including clinical data if deemed necessary
by the Secretary, that demonstrates that it
is not appropriate to regulate the product
under this section because the product does
not raise different questions of public health.

‘“(B) CHARACTERISTICS.—In subparagraph
(A), the term ‘characteristics’ means the ma-
terials, ingredients, design, composition,
heating source, or other features of a to-
bacco product.

‘(C) LIMITATION.—A tobacco product may
not be found to be substantially equivalent
to a predicate tobacco product that has been
removed from the market at the initiative of
the Secretary or that has been determined
by a judicial order to be misbranded or adul-
terated.

‘“(4) HEALTH INFORMATION.—

‘““(A) SUMMARY.—As part of a submission
under section 905(j) respecting a tobacco
product, the person required to file a pre-
market notification under such section shall
provide an adequate summary of any health
information related to the tobacco product
or state that such information will be made
available upon request by any person.

‘“(B) REQUIRED INFORMATION.—ANy sum-
mary under subparagraph (A) respecting a
tobacco product shall contain detailed infor-
mation regarding data concerning adverse
health effects and shall be made available to
the public by the Secretary within 30 days of
the issuance of a determination that such to-
bacco product is substantially equivalent to
another tobacco product.

““(b) APPLICATION.—

‘(1) CONTENTS.—An application under this
section shall contain—

““(A) full reports of all information, pub-
lished or known to, or which should reason-
ably be known to, the applicant, concerning
investigations which have been made to
show the health risks of such tobacco prod-
uct and whether such tobacco product pre-
sents less risk than other tobacco products;

‘“(B) a full statement of the components,
ingredients, additives, and properties, and of
the principle or principles of operation, of
such tobacco product;

““(C) a full description of the methods used
in, and the facilities and controls used for,
the manufacture, processing, and, when rel-
evant, packing and installation of, such to-
bacco product;

‘(D) an identifying reference to any to-
bacco product standard under section 907
which would be applicable to any aspect of
such tobacco product, and either adequate
information to show that such aspect of such
tobacco product fully meets such tobacco
product standard or adequate information to
justify any deviation from such standard;

‘“‘(E) such samples of such tobacco product
and of components thereof as the Secretary
may reasonably require;

““(F') specimens of the labeling proposed to
be used for such tobacco product; and

‘(G) such other information relevant to
the subject matter of the application as the
Secretary may require.

‘(2) REFERRAL TO TOBACCO PRODUCTS SCI-
ENTIFIC ADVISORY COMMITTEE.—Upon receipt
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of an application meeting the requirements
set forth in paragraph (1), the Secretary—

‘“(A) may, on the Secretary’s own initia-
tive; or

‘“(B) may, upon the request of an applicant,
refer such application to the Tobacco Prod-
ucts Scientific Advisory Committee for ref-
erence and for submission (within such pe-
riod as the Secretary may establish) of a re-
port and recommendation respecting the ap-
plication, together with all underlying data
and the reasons or basis for the recommenda-
tion.

““(c) ACTION ON APPLICATION.—

‘(1) DEADLINE.—

‘‘(A) IN GENERAL.—As promptly as possible,
but in no event later than 180 days after the
receipt of an application under subsection
(b), the Secretary, after considering the re-
port and recommendation submitted under
subsection (b)(2), shall—

‘(i) issue an order that the new product
may be introduced or delivered for introduc-
tion into interstate commerce if the Sec-
retary finds that none of the grounds speci-
fied in paragraph (2) of this subsection ap-
plies; or

‘“(ii) issue an order that the new product
may not be introduced or delivered for intro-
duction into interstate commerce if the Sec-
retary finds (and sets forth the basis for such
finding as part of or accompanying such de-
nial) that 1 or more grounds for denial speci-
fied in paragraph (2) of this subsection apply.

“(B) RESTRICTIONS ON SALE AND DISTRIBU-
TION.—An order under subparagraph (A)()
may require that the sale and distribution of
the tobacco product be restricted but only to
the extent that the sale and distribution of a
tobacco product may be restricted under a
regulation under section 906(d).

‘“(2) DENIAL OF APPLICATION.—The Sec-
retary shall deny an application submitted
under subsection (b) if, upon the basis of the
information submitted to the Secretary as
part of the application and any other infor-
mation before the Secretary with respect to
such tobacco product, the Secretary finds
that—

““(A) there is a lack of a showing that per-
mitting such tobacco product to be marketed
would be appropriate for the protection of
the public health;

‘“(B) the methods used in, or the facilities
or controls used for, the manufacture, proc-
essing, or packing of such tobacco product do
not conform to the requirements of section
906(e);

‘“(C) based on a fair evaluation of all mate-
rial facts, the proposed labeling is false or
misleading in any particular; or

‘(D) such tobacco product is not shown to
conform in all respects to a tobacco product
standard in effect under section 907, and
there is a lack of adequate information to
justify the deviation from such standard.

‘“(3) DENIAL INFORMATION.—Any denial of
an application shall, insofar as the Secretary
determines to be practicable, be accom-
panied by a statement informing the appli-
cant of the measures required to remove
such application from deniable form (which
measures may include further research by
the applicant in accordance with 1 or more
protocols prescribed by the Secretary).

‘“(4) BASIS FOR FINDING.—For purposes of
this section, the finding as to whether the
marketing of a tobacco product for which an
application has been submitted is appro-
priate for the protection of the public health
shall be determined with respect to the risks
and benefits to the population as a whole, in-
cluding users and nonusers of the tobacco
product, and taking into account—

‘“(A) the increased or decreased likelihood
that existing users of tobacco products will
stop using such products; and
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‘“(B) the increased or decreased likelihood
that those who do not use tobacco products
will start using such products.

*“(5) BASIS FOR ACTION.—

‘““(A) INVESTIGATIONS.—For purposes of
paragraph (2)(A), whether permitting a to-
bacco product to be marketed would be ap-
propriate for the protection of the public
health shall, when appropriate, be deter-
mined on the basis of well-controlled inves-
tigations, which may include 1 or more clin-
ical investigations by experts qualified by
training and experience to evaluate the to-
bacco product.

‘‘(B) OTHER EVIDENCE.—If the Secretary de-
termines that there exists valid scientific
evidence (other than evidence derived from
investigations described in subparagraph
(A)) which is sufficient to evaluate the to-
bacco product, the Secretary may authorize
that the determination for purposes of para-
graph (2)(A) be made on the basis of such evi-
dence.

“(d) WITHDRAWAL AND TEMPORARY SUSPEN-
SION.—

‘(1) IN GENERAL.—The Secretary shall,
upon obtaining, where appropriate, advice on
scientific matters from the Tobacco Prod-
ucts Scientific Advisory Committee, and
after due notice and opportunity for infor-
mal hearing for a tobacco product for which
an order was issued under subsection
(c)(1)(A)({), issue an order withdrawing the
order if the Secretary finds—

“‘(A) that the continued marketing of such
tobacco product no longer is appropriate for
the protection of the public health;

‘“(B) that the application contained or was
accompanied by an untrue statement of a
material fact;

‘(C) that the applicant—

‘(i) has failed to establish a system for
maintaining records, or has repeatedly or de-
liberately failed to maintain records or to
make reports, required by an applicable reg-
ulation under section 909;

‘‘(ii) has refused to permit access to, or
copying or verification of, such records as re-
quired by section 704; or

‘“(iii) has not complied with the require-
ments of section 905;

‘(D) on the basis of new information before
the Secretary with respect to such tobacco
product, evaluated together with the evi-
dence before the Secretary when the applica-
tion was reviewed, that the methods used in,
or the facilities and controls used for, the
manufacture, processing, packing, or instal-
lation of such tobacco product do not con-
form with the requirements of section 906(e)
and were not brought into conformity with
such requirements within a reasonable time
after receipt of written notice from the Sec-
retary of nonconformity;

‘“(E) on the basis of new information before
the Secretary, evaluated together with the
evidence before the Secretary when the ap-
plication was reviewed, that the labeling of
such tobacco product, based on a fair evalua-
tion of all material facts, is false or mis-
leading in any particular and was not cor-
rected within a reasonable time after receipt
of written notice from the Secretary of such
fact; or

‘“(F) on the basis of new information before
the Secretary, evaluated together with the
evidence before the Secretary when such
order was issued, that such tobacco product
is not shown to conform in all respects to a
tobacco product standard which is in effect
under section 907, compliance with which
was a condition to the issuance of an order
relating to the application, and that there is
a lack of adequate information to justify the
deviation from such standard.

‘“(2) APPEAL.—The holder of an application
subject to an order issued under paragraph
(1) withdrawing an order issued pursuant to
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subsection (¢)(1)(A)(i) may, by petition filed
on or before the 30th day after the date upon
which such holder receives notice of such
withdrawal, obtain review thereof in accord-
ance with section 912.

¢(3) TEMPORARY SUSPENSION.—If, after pro-
viding an opportunity for an informal hear-
ing, the Secretary determines there is rea-
sonable probability that the continuation of
distribution of a tobacco product under an
order would cause serious, adverse health
consequences or death, that is greater than
ordinarily caused by tobacco products on the
market, the Secretary shall by order tempo-
rarily suspend the authority of the manufac-
turer to market the product. If the Secretary
issues such an order, the Secretary shall pro-
ceed expeditiously under paragraph (1) to
withdraw such application.

‘‘(e) SERVICE OF ORDER.—An order issued
by the Secretary under this section shall be
served—

‘(1) in person by any officer or employee of
the department designated by the Secretary;
or

‘(2) by mailing the order by registered
mail or certified mail addressed to the appli-
cant at the applicant’s last known address in
the records of the Secretary.

““(f) RECORDS.—

‘(1) ADDITIONAL INFORMATION.—In the case
of any tobacco product for which an order
issued pursuant to subsection (c)(1)(A)@d) for
an application filed under subsection (b) is in
effect, the applicant shall establish and
maintain such records, and make such re-
ports to the Secretary, as the Secretary may
by regulation, or by order with respect to
such application, prescribe on the basis of a
finding that such records and reports are
necessary in order to enable the Secretary to
determine, or facilitate a determination of,
whether there is or may be grounds for with-
drawing or temporarily suspending such
order.

‘“(2) ACCESS TO RECORDS.—Each person re-
quired under this section to maintain
records, and each person in charge of custody
thereof, shall, upon request of an officer or
employee designated by the Secretary, per-
mit such officer or employee at all reason-
able times to have access to and copy and
verify such records.

‘(g) INVESTIGATIONAL TOBACCO PRODUCT
EXEMPTION FOR INVESTIGATIONAL USE.—The
Secretary may exempt tobacco products in-
tended for investigational use from the pro-
visions of this chapter under such conditions
as the Secretary may by regulation pre-
scribe.

“SEC. 911. MODIFIED RISK TOBACCO PRODUCTS.

‘“‘(a) IN GENERAL.—NO person may intro-
duce or deliver for introduction into inter-
state commerce any modified risk tobacco
product unless an order issued pursuant to
subsection (g) is effective with respect to
such product.

““(b) DEFINITIONS.—In this section:

(1) MODIFIED RISK TOBACCO PRODUCT.—The
term ‘modified risk tobacco product’ means
any tobacco product that is sold or distrib-
uted for use to reduce harm or the risk of to-
bacco-related disease associated with com-
mercially marketed tobacco products.

¢“(2) SOLD OR DISTRIBUTED.—

‘““(A) IN GENERAL.—With respect to a to-
bacco product, the term ‘sold or distributed
for use to reduce harm or the risk of to-
bacco-related disease associated with com-
mercially marketed tobacco products’ means
a tobacco product—

‘(i) the label, labeling, or advertising of
which represents explicitly or implicitly
that—

“(I) the tobacco product presents a lower
risk of tobacco-related disease or is less
harmful than one or more other commer-
cially marketed tobacco products;
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‘“(IT) the tobacco product or its smoke con-
tains a reduced level of a substance or pre-
sents a reduced exposure to a substance; or

‘“(III) the tobacco product or its smoke
does not contain or is free of a substance;

‘“(ii) the label, labeling, or advertising of
which uses the descriptors ‘light’, ‘mild’, or
‘low’ or similar descriptors; or

‘“(iii) the tobacco product manufacturer of
which has taken any action directed to con-
sumers through the media or otherwise,
other than by means of the tobacco product’s
label, labeling, or advertising, after the date
of enactment of the Family Smoking Pre-
vention and Tobacco Control Act, respecting
the product that would be reasonably ex-
pected to result in consumers believing that
the tobacco product or its smoke may
present a lower risk of disease or is less
harmful than one or more commercially
marketed tobacco products, or presents a re-
duced exposure to, or does not contain or is
free of, a substance or substances.

‘(B) LIMITATION.—NoO tobacco product shall
be considered to be ‘sold or distributed for
use to reduce harm or the risk of tobacco-re-
lated disease associated with commercially
marketed tobacco products’, except as de-
scribed in subparagraph (A).

“(C) SMOKELESS TOBACCO PRODUCT.—NoO
smokeless tobacco product shall be consid-
ered to be ‘sold or distributed for use to re-
duce harm or the risk of tobacco-related dis-
ease associated with commercially marketed
tobacco products’ solely because its label, la-
beling, or advertising uses the following
phrases to describe such product and its use:
‘smokeless tobacco’, ‘smokeless tobacco
product’, ‘not consumed by smoking’, ‘does
not produce smoke’, ‘smokefree’, ‘smoke-
free’, ‘without smoke’, ‘no smoke’, or ‘not
smoke’.

‘“(3) EFFECTIVE DATE.—The provisions of
paragraph (2)(A)({i) shall take effect 12
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act for those products whose label,
labeling, or advertising contains the terms
described in such paragraph on such date of
enactment. The effective date shall be with
respect to the date of manufacture, provided
that, in any case, beginning 30 days after
such effective date, a manufacturer shall not
introduce into the domestic commerce of the
United States any product, irrespective of
the date of manufacture, that is not in con-
formance with paragraph (2)(A)(ii).

“(c) TOBACCO DEPENDENCE PRODUCTS.—A
product that is intended to be used for the
treatment of tobacco dependence, including
smoking cessation, is not a modified risk to-
bacco product under this section if it has
been approved as a drug or device by the
Food and Drug Administration and is subject
to the requirements of chapter V.

“(d) FILING.—Any person may file with the
Secretary an application for a modified risk
tobacco product. Such application shall in-
clude—

‘(1) a description of the proposed product
and any proposed advertising and labeling;

‘“(2) the conditions for using the product;

‘(8) the formulation of the product;

‘“(4) sample product labels and labeling;

‘“(5) all documents (including underlying
scientific information) relating to research
findings conducted, supported, or possessed
by the tobacco product manufacturer relat-
ing to the effect of the product on tobacco-
related diseases and health-related condi-
tions, including information both favorable
and unfavorable to the ability of the product
to reduce risk or exposure and relating to
human health;

‘“(6) data and information on how con-
sumers actually use the tobacco product; and

‘(7) such other information as the Sec-
retary may require.
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‘“(e) PUBLIC AVAILABILITY.—The Secretary
shall make the application described in sub-
section (d) publicly available (except matters
in the application which are trade secrets or
otherwise confidential, commercial informa-
tion) and shall request comments by inter-
ested persons on the information contained
in the application and on the label, labeling,
and advertising accompanying such applica-
tion.

“(f) ADVISORY COMMITTEE.—

‘(1) IN GENERAL.—The Secretary shall refer
to the Tobacco Products Scientific Advisory
Committee any application submitted under
this section.

‘(2) RECOMMENDATIONS.—Not later than 60
days after the date an application is referred
to the Tobacco Products Scientific Advisory
Committee under paragraph (1), the Advisory
Committee shall report its recommendations
on the application to the Secretary.

““(g) MARKETING.—

‘(1) MODIFIED RISK PRODUCTS.—Except as
provided in paragraph (2), the Secretary
shall, with respect to an application sub-
mitted under this section, issue an order
that a modified risk product may be com-
mercially marketed only if the Secretary de-
termines that the applicant has dem-
onstrated that such product, as it is actually
used by consumers, will—

‘““(A) significantly reduce harm and the
risk of tobacco-related disease to individual
tobacco users; and

‘(B) benefit the health of the population as
a whole taking into account both users of to-
bacco products and persons who do not cur-
rently use tobacco products.

¢“(2) SPECIAL RULE FOR CERTAIN PRODUCTS.—

“(A) IN GENERAL.—The Secretary may
issue an order that a tobacco product may be
introduced or delivered for introduction into
interstate commerce, pursuant to an applica-
tion under this section, with respect to a to-
bacco product that may not be commercially
marketed under paragraph (1) if the Sec-
retary makes the findings required under
this paragraph and determines that the ap-
plicant has demonstrated that—

‘(i) such order would be appropriate to
promote the public health;

‘(i) any aspect of the label, labeling, and
advertising for such product that would
cause the tobacco product to be a modified
risk tobacco product under subsection (b) is
limited to an explicit or implicit representa-
tion that such tobacco product or its smoke
does not contain or is free of a substance or
contains a reduced level of a substance, or
presents a reduced exposure to a substance
in tobacco smoke;

‘“(iii) scientific evidence is not available
and, using the best available scientific meth-
ods, cannot be made available without con-
ducting long-term epidemiological studies
for an application to meet the standards set
forth in paragraph (1); and

‘“(iv) the scientific evidence that is avail-
able without conducting long-term epidemio-
logical studies demonstrates that a measur-
able and substantial reduction in morbidity
or mortality among individual tobacco users
is reasonably likely in subsequent studies.

‘(B) ADDITIONAL FINDINGS REQUIRED.—ToO
issue an order under subparagraph (A) the
Secretary must also find that the applicant
has demonstrated that—

‘(i) the magnitude of the overall reduc-
tions in exposure to the substance or sub-
stances which are the subject of the applica-
tion is substantial, such substance or sub-
stances are harmful, and the product as ac-
tually used exposes consumers to the speci-
fied reduced level of the substance or sub-
stances;

‘“(ii) the product as actually used by con-
sumers will not expose them to higher levels
of other harmful substances compared to the
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similar types of tobacco products then on
the market unless such increases are mini-
mal and the reasonably likely overall impact
of use of the product remains a substantial
and measurable reduction in overall mor-
bidity and mortality among individual to-
bacco users;

‘“(iii) testing of actual consumer percep-
tion shows that, as the applicant proposes to
label and market the product, consumers
will not be misled into believing that the
product—

“(I) is or has been demonstrated to be less
harmful; or

“(IT) presents or has been demonstrated to
present less of a risk of disease than 1 or
more other commercially marketed tobacco
products; and

‘“(iv) issuance of an order with respect to
the application is expected to benefit the
health of the population as a whole taking
into account both users of tobacco products
and persons who do not currently use to-
bacco products.

‘(C) CONDITIONS OF MARKETING.—

‘(i) IN GENERAL.—Applications subject to
an order under this paragraph shall be lim-
ited to a term of not more than 5 years, but
may be renewed upon a finding by the Sec-
retary that the requirements of this para-
graph continue to be satisfied based on the
filing of a new application.

‘(i) AGREEMENTS BY APPLICANT.—An order
under this paragraph shall be conditioned on
the applicant’s agreement to conduct
postmarket surveillance and studies and to
submit to the Secretary the results of such
surveillance and studies to determine the
impact of the order on consumer perception,
behavior, and health and to enable the Sec-
retary to review the accuracy of the deter-
minations upon which the order was based in
accordance with a protocol approved by the
Secretary.

‘“(iii) ANNUAL SUBMISSION.—The results of
such postmarket surveillance and studies de-
scribed in clause (ii) shall be submitted an-
nually.

‘“(3) BAsIS.—The determinations under
paragraphs (1) and (2) shall be based on—

““(A) the scientific evidence submitted by
the applicant; and

‘(B) scientific evidence and other informa-
tion that is made available to the Secretary.

‘‘(4) BENEFIT TO HEALTH OF INDIVIDUALS AND
OF POPULATION AS A WHOLE.—In making the
determinations under paragraphs (1) and (2),
the Secretary shall take into account—

‘“(A) the relative health risks to individ-
uals of the tobacco product that is the sub-
ject of the application;

‘“(B) the increased or decreased likelihood
that existing users of tobacco products who
would otherwise stop using such products
will switch to the tobacco product that is
the subject of the application;

‘(C) the increased or decreased likelihood
that persons who do not use tobacco prod-
ucts will start using the tobacco product
that is the subject of the application;

‘(D) the risks and benefits to persons from
the use of the tobacco product that is the
subject of the application as compared to the
use of products for smoking cessation ap-
proved under chapter V to treat nicotine de-
pendence; and

‘“(E) comments, data, and information sub-
mitted by interested persons.

“(h) ADDITIONAL CONDITIONS FOR MAR-
KETING.—

‘(1) MODIFIED RISK PRODUCTS.—The Sec-
retary shall require for the marketing of a
product under this section that any adver-
tising or labeling concerning modified risk
products enable the public to comprehend
the information concerning modified risk
and to understand the relative significance
of such information in the context of total
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health and in relation to all of the diseases
and health-related conditions associated
with the use of tobacco products.

¢“(2) COMPARATIVE CLAIMS.—

‘“(A) IN GENERAL.—The Secretary may re-
quire for the marketing of a product under
this subsection that a claim comparing a to-
bacco product to 1 or more other commer-
cially marketed tobacco products shall com-
pare the tobacco product to a commercially
marketed tobacco product that is represent-
ative of that type of tobacco product on the
market (for example the average value of the
top 3 brands of an established regular to-
bacco product).

“(B) QUANTITATIVE COMPARISONS.—The Sec-
retary may also require, for purposes of sub-
paragraph (A), that the percent (or fraction)
of change and identity of the reference to-
bacco product and a quantitative comparison
of the amount of the substance claimed to be
reduced shall be stated in immediate prox-
imity to the most prominent claim.

¢“(3) LABEL DISCLOSURE.—

‘““(A) IN GENERAL.—The Secretary may re-
quire the disclosure on the label of other
substances in the tobacco product, or sub-
stances that may be produced by the con-
sumption of that tobacco product, that may
affect a disease or health-related condition
or may increase the risk of other diseases or
health-related conditions associated with
the use of tobacco products.

‘“(B) CONDITIONS OF USE.—If the conditions
of use of the tobacco product may affect the
risk of the product to human health, the
Secretary may require the labeling of condi-
tions of use.

‘“(4) TIME.—An order issued under sub-
section (g)(1) shall be effective for a specified
period of time.

‘“(5) ADVERTISING.—The Secretary may re-
quire, with respect to a product for which an
applicant obtained an order under subsection
(2)(1), that the product comply with require-
ments relating to advertising and promotion
of the tobacco product.

‘(i) POSTMARKET SURVEILLANCE AND STUD-
IES.—

‘(1) IN GENERAL.—The Secretary shall re-
quire, with respect to a product for which an
applicant obtained an order under subsection
(2)(1), that the applicant conduct postmarket
surveillance and studies for such a tobacco
product to determine the impact of the order
issuance on consumer perception, behavior,
and health, to enable the Secretary to review
the accuracy of the determinations upon
which the order was based, and to provide in-
formation that the Secretary determines is
otherwise necessary regarding the use or
health risks involving the tobacco product.
The results of postmarket surveillance and
studies shall be submitted to the Secretary
on an annual basis.

¢“(2) SURVEILLANCE PROTOCOL.—Each appli-
cant required to conduct a surveillance of a
tobacco product under paragraph (1) shall,
within 30 days after receiving notice that the
applicant is required to conduct such surveil-
lance, submit, for the approval of the Sec-
retary, a protocol for the required surveil-
lance. The Secretary, within 60 days of the
receipt of such protocol, shall determine if
the principal investigator proposed to be
used in the surveillance has sufficient quali-
fications and experience to conduct such sur-
veillance and if such protocol will result in
collection of the data or other information
designated by the Secretary as necessary to
protect the public health.

““(j) WITHDRAWAL OF AUTHORIZATION.—The
Secretary, after an opportunity for an infor-
mal hearing, shall withdraw an order under
subsection (g) if the Secretary determines
that—

‘(1) the applicant, based on new informa-
tion, can no longer make the demonstrations
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required under subsection (g), or the Sec-
retary can no longer make the determina-
tions required under subsection (g);

‘‘(2) the application failed to include mate-
rial information or included any untrue
statement of material fact;

“(3) any explicit or implicit representation
that the product reduces risk or exposure is
no longer valid, including if—

““(A) a tobacco product standard is estab-
lished pursuant to section 907;

‘“(B) an action is taken that affects the
risks presented by other commercially mar-
keted tobacco products that were compared
to the product that is the subject of the ap-
plication; or

‘(C) any postmarket surveillance or stud-
ies reveal that the order is no longer con-
sistent with the protection of the public
health;

‘“(4) the applicant failed to conduct or sub-
mit the postmarket surveillance and studies
required under subsection (g)(2)(C)(ii) or sub-
section (i); or

““(5) the applicant failed to meet a condi-
tion imposed under subsection (h).

(k) CHAPTER IV OR V.—A product for
which the Secretary has issued an order pur-
suant to subsection (g) shall not be subject
to chapter IV or V.

(1) IMPLEMENTING REGULATIONS OR GUID-
ANCE.—

‘(1) SCIENTIFIC EVIDENCE.—Not later than 2
years after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall issue regu-
lations or guidance (or any combination
thereof) on the scientific evidence required
for assessment and ongoing review of modi-
fied risk tobacco products. Such regulations
or guidance shall—

“‘(A) to the extent that adequate scientific
evidence exists, establish minimum stand-
ards for scientific studies needed prior to
issuing an order under subsection (g) to show
that a substantial reduction in morbidity or
mortality among individual tobacco users
occurs for products described in subsection
(g)(1) or is reasonably likely for products de-
scribed in subsection (2)(2);

“(B) include validated biomarkers, inter-
mediate clinical endpoints, and other fea-
sible outcome measures, as appropriate;

“(C) establish minimum standards for
postmarket studies, that shall include reg-
ular and long-term assessments of health
outcomes and mortality, intermediate clin-
ical endpoints, consumer perception of harm
reduction, and the impact on quitting behav-
ior and new use of tobacco products, as ap-
propriate;

(D) establish minimum standards for re-
quired postmarket surveillance, including
ongoing assessments of consumer perception;

‘“(E) require that data from the required
studies and surveillance be made available to
the Secretary prior to the decision on re-
newal of a modified risk tobacco product;
and

‘““(F') establish a reasonable timetable for
the Secretary to review an application under
this section.

‘“(2) CONSULTATION.—The regulations or
guidance issued under paragraph (1) shall be
developed in consultation with the Institute
of Medicine, and with the input of other ap-
propriate scientific and medical experts, on
the design and conduct of such studies and
surveillance.

‘“(3) REVISION.—The regulations or guid-
ance under paragraph (1) shall be revised on
a regular basis as new scientific information
becomes available.

‘“(4) NEW TOBACCO PRODUCTS.—Not later
than 2 years after the date of enactment of
the Family Smoking Prevention and To-
bacco Control Act, the Secretary shall issue
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a regulation or guidance that permits the fil-
ing of a single application for any tobacco
product that is a new tobacco product under
section 910 and which the applicant seeks to
commercially market under this section.

‘‘(m) DISTRIBUTORS.—Except as provided in
this section, no distributor may take any ac-
tion, after the date of enactment of the Fam-
ily Smoking Prevention and Tobacco Con-
trol Act, with respect to a tobacco product
that would reasonably be expected to result
in consumers believing that the tobacco
product or its smoke may present a lower
risk of disease or is less harmful than one or
more commercially marketed tobacco prod-
ucts, or presents a reduced exposure to, or
does not contain or is free of, a substance or
substances.

“SEC. 912. JUDICIAL REVIEW.

‘“(a) RIGHT TO REVIEW.—

‘(1) IN GENERAL.—Not later than 30 days
after—

‘““(A) the promulgation of a regulation
under section 907 establishing, amending, or
revoking a tobacco product standard; or

‘“(B) a denial of an application under sec-
tion 910(c),
any person adversely affected by such regu-
lation or denial may file a petition for judi-
cial review of such regulation or denial with
the United States Court of Appeals for the
District of Columbia or for the circuit in
which such person resides or has their prin-
cipal place of business.

*“(2) REQUIREMENTS.—

‘‘(A) COPY OF PETITION.—A copy of the peti-
tion filed under paragraph (1) shall be trans-
mitted by the clerk of the court involved to
the Secretary.

‘(B) RECORD OF PROCEEDINGS.—On receipt
of a petition under subparagraph (A), the
Secretary shall file in the court in which
such petition was filed—

‘(i) the record of the proceedings on which
the regulation or order was based; and

‘“(ii) a statement of the reasons for the
issuance of such a regulation or order.

‘‘(C) DEFINITION OF RECORD.—In this sec-
tion, the term ‘record’ means—

‘‘(i) all notices and other matter published
in the Federal Register with respect to the
regulation or order reviewed;

¢“(ii) all information submitted to the Sec-
retary with respect to such regulation or
order;

‘‘(iii) proceedings of any panel or advisory
committee with respect to such regulation
or order;

‘‘(iv) any hearing held with respect to such
regulation or order; and

‘“(v) any other information identified by
the Secretary, in the administrative pro-
ceeding held with respect to such regulation
or order, as being relevant to such regulation
or order.

““(b) STANDARD OF REVIEW.—Upon the filing
of the petition under subsection (a) for judi-
cial review of a regulation or order, the
court shall have jurisdiction to review the
regulation or order in accordance with chap-
ter 7 of title 5, United States Code, and to
grant appropriate relief, including interim
relief, as provided for in such chapter. A reg-
ulation or denial described in subsection (a)
shall be reviewed in accordance with section
T06(2)(A) of title 5, United States Code.

“(c) FINALITY OF JUDGMENT.—The judg-
ment of the court affirming or setting aside,
in whole or in part, any regulation or order
shall be final, subject to review by the Su-
preme Court of the United States upon cer-
tiorari or certification, as provided in sec-
tion 1254 of title 28, United States Code.

‘‘(d) OTHER REMEDIES.—The remedies pro-
vided for in this section shall be in addition
to, and not in lieu of, any other remedies
provided by law.

CONGRESSIONAL RECORD —HOUSE

‘“(e) REGULATIONS AND ORDERS MUST RE-
CITE BASIS IN RECORD.—To facilitate judicial
review, a regulation or order issued under
section 906, 907, 908, 909, 910, or 916 shall con-
tain a statement of the reasons for the
issuance of such regulation or order in the
record of the proceedings held in connection
with its issuance.

“SEC. 913. EQUAL TREATMENT OF RETAIL OUT-
LETS.

‘““The Secretary shall issue regulations to
require that retail establishments for which
the predominant business is the sale of to-
bacco products comply with any advertising
restrictions applicable to retail establish-
ments accessible to individuals under the
age of 18.

“SEC. 914. JURISDICTION OF AND COORDINATION
WITH THE FEDERAL TRADE COMMIS-
SION.

“‘(a) JURISDICTION.—

‘(1) IN GENERAL.—Except where expressly
provided in this chapter, nothing in this
chapter shall be construed as limiting or di-
minishing the authority of the Federal Trade
Commission to enforce the laws under its ju-
risdiction with respect to the advertising,
sale, or distribution of tobacco products.

‘“(2) ENFORCEMENT.—Any advertising that
violates this chapter or a provision of the
regulations referred to in section 102 of the
Family Smoking Prevention and Tobacco
Control Act, is an unfair or deceptive act or
practice under section 5(a) of the Federal
Trade Commission Act and shall be consid-
ered a violation of a rule promulgated under
section 18 of that Act.

““(b) COORDINATION.—With respect to the re-
quirements of section 4 of the Federal Ciga-
rette Labeling and Advertising Act and sec-
tion 3 of the Comprehensive Smokeless To-
bacco Health Education Act of 1986—

‘(1) the Chairman of the Federal Trade
Commission shall coordinate with the Sec-
retary concerning the enforcement of such
Act as such enforcement relates to unfair or
deceptive acts or practices in the advertising
of cigarettes or smokeless tobacco; and

‘“(2) the Secretary shall consult with the
Chairman of such Commission in revising
the label statements and requirements under
such sections.

“SEC. 915. REGULATION REQUIREMENT.

‘“(a) TESTING, REPORTING, AND DISCLO-
SURE.—Not later than 36 months after the
date of enactment of the Family Smoking
Prevention and Tobacco Control Act, the
Secretary shall promulgate regulations
under this Act that meet the requirements of
subsection (b).

“(b) CONTENTS OF RULES.—The regulations
promulgated under subsection (a)—

‘(1) shall require testing and reporting of
tobacco product constituents, ingredients,
and additives, including smoke constituents,
by brand and subbrand that the Secretary
determines should be tested to protect the
public health, provided that, for purposes of
the testing requirements of this paragraph,
tobacco products manufactured and sold by a
single tobacco product manufacturer that
are identical in all respects except the la-
bels, packaging design, logo, trade dress,
trademark, brand name, or any combination
thereof, shall be considered as a single brand;
and

‘(2) may require that tobacco product
manufacturers, packagers, or importers
make disclosures relating to the results of
the testing of tar and nicotine through labels
or advertising or other appropriate means,
and make disclosures regarding the results
of the testing of other constituents, includ-
ing smoke constituents, ingredients, or addi-
tives, that the Secretary determines should
be disclosed to the public to protect the pub-
lic health and will not mislead consumers
about the risk of tobacco-related disease.
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‘“(c) AUTHORITY.—The Secretary shall have
the authority under this chapter to conduct
or to require the testing, reporting, or dis-
closure of tobacco product constituents, in-
cluding smoke constituents.

“(d) SMALL TOBACCO PRODUCT MANUFAC-
TURERS.—

‘(1) FIRST COMPLIANCE DATE.—The initial
regulations promulgated under subsection
(a) shall not impose requirements on small
tobacco product manufacturers before the
later of—

“‘(A) the end of the 2-year period following
the final promulgation of such regulations;
and

‘“(B) the initial date set by the Secretary
for compliance with such regulations by
manufacturers that are not small tobacco
product manufacturers.

‘(2) TESTING AND REPORTING INITIAL COM-
PLIANCE PERIOD.—

‘““(A) 4-YEAR PERIOD.—The initial regula-
tions promulgated under subsection (a) shall
give each small tobacco product manufac-
turer a 4-year period over which to conduct
testing and reporting for all of its tobacco
products. Subject to paragraph (1), the end of
the first year of such 4-year period shall co-
incide with the initial date of compliance
under this section set by the Secretary with
respect to manufacturers that are not small
tobacco product manufacturers or the end of
the 2-year period following the final promul-
gation of such regulations, as described in
paragraph (1)(A). A small tobacco product
manufacturer shall be required—

‘(i) to conduct such testing and reporting
for 25 percent of its tobacco products during
each year of such 4-year period; and

‘‘(ii) to conduct such testing and reporting
for its largest-selling tobacco products (as
determined by the Secretary) before its
other tobacco products, or in such other
order of priority as determined by the Sec-
retary.

“(B) CASE-BY-CASE DELAY.—Notwith-
standing subparagraph (A), the Secretary
may, on a case-by-case basis, delay the date
by which an individual small tobacco prod-
uct manufacturer must conduct testing and
reporting for its tobacco products under this
section based upon a showing of undue hard-
ship to such manufacturer. Notwithstanding
the preceding sentence, the Secretary shall
not extend the deadline for a small tobacco
product manufacturer to conduct testing and
reporting for all of its tobacco products be-
yond a total of 5 years after the initial date
of compliance under this section set by the
Secretary with respect to manufacturers
that are not small tobacco product manufac-
turers.

‘“(3) SUBSEQUENT AND ADDITIONAL TESTING
AND REPORTING.—The regulations promul-
gated under subsection (a) shall provide that,
with respect to any subsequent or additional
testing and reporting of tobacco products re-
quired under this section, such testing and
reporting by a small tobacco product manu-
facturer shall be conducted in accordance
with the timeframes described in paragraph
(2)(A), except that, in the case of a new prod-
uct, or if there has been a modification de-
scribed in section 910(a)(1)(B) of any product
of a small tobacco product manufacturer
since the last testing and reporting required
under this section, the Secretary shall re-
quire that any subsequent or additional test-
ing and reporting be conducted in accordance
with the same timeframe applicable to man-
ufacturers that are not small tobacco prod-
uct manufacturers.

*“(4) JOINT LABORATORY TESTING SERVICES.—
The Secretary shall allow any 2 or more
small tobacco product manufacturers to join
together to purchase laboratory testing serv-
ices required by this section on a group basis
in order to ensure that such manufacturers
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receive access to, and fair pricing of, such
testing services.

‘‘(e) EXTENSIONS FOR LIMITED LABORATORY
CAPACITY.—

‘(1) IN GENERAL.—The regulations promul-
gated under subsection (a) shall provide that
a small tobacco product manufacturer shall
not be considered to be in violation of this
section before the deadline applicable under
paragraphs (3) and (4), if—

“‘(A) the tobacco products of such manufac-
turer are in compliance with all other re-
quirements of this chapter; and

‘“(B) the conditions described in paragraph
(2) are met.

‘(2) CoNDITIONS.—Notwithstanding the re-
quirements of this section, the Secretary
may delay the date by which a small tobacco
product manufacturer must be in compliance
with the testing and reporting required by
this section until such time as the testing is
reported if, not later than 90 days before the
deadline for reporting in accordance with
this section, a small tobacco product manu-
facturer provides evidence to the Secretary
demonstrating that—

““(A) the manufacturer has submitted the
required products for testing to a laboratory
and has done so sufficiently in advance of
the deadline to create a reasonable expecta-
tion of completion by the deadline;

‘“(B) the products currently are awaiting
testing by the laboratory; and

“(C) neither that laboratory nor any other
laboratory is able to complete testing by the
deadline at customary, nonexpedited testing
fees.

‘“(3) EXTENSION.—The Secretary, taking
into account the laboratory testing capacity
that is available to tobacco product manu-
facturers, shall review and verify the evi-
dence submitted by a small tobacco product
manufacturer in accordance with paragraph
(2). If the Secretary finds that the conditions
described in such paragraph are met, the
Secretary shall notify the small tobacco
product manufacturer that the manufacturer
shall not be considered to be in violation of
the testing and reporting requirements of
this section until the testing is reported or
until 1 year after the reporting deadline has
passed, whichever occurs sooner. If, however,
the Secretary has not made a finding before
the reporting deadline, the manufacturer
shall not be considered to be in violation of
such requirements until the Secretary finds
that the conditions described in paragraph
(2) have not been met, or until 1 year after
the reporting deadline, whichever occurs
sooner.

““(4) ADDITIONAL EXTENSION.—In addition to
the time that may be provided under para-
graph (3), the Secretary may provide further
extensions of time, in increments of no more
than 1 year, for required testing and report-
ing to occur if the Secretary determines,
based on evidence properly and timely sub-
mitted by a small tobacco product manufac-
turer in accordance with paragraph (2), that
a lack of available laboratory capacity pre-
vents the manufacturer from completing the
required testing during the period described
in paragraph (3).

“(f) RULE OF CONSTRUCTION.—Nothing in
subsection (d) or (e) shall be construed to au-
thorize the extension of any deadline, or to
otherwise affect any timeframe, under any
provision of this Act or the Family Smoking
Prevention and Tobacco Control Act other
than this section.

“SEC. 916. PRESERVATION OF STATE AND LOCAL
AUTHORITY.

‘“‘(a) IN GENERAL.—

‘(1) PRESERVATION.—Except as provided in
paragraph (2)(A), nothing in this chapter, or
rules promulgated under this chapter, shall
be construed to limit the authority of a Fed-
eral agency (including the Armed Forces), a
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State or political subdivision of a State, or
the government of an Indian tribe to enact,
adopt, promulgate, and enforce any law,
rule, regulation, or other measure with re-
spect to tobacco products that is in addition
to, or more stringent than, requirements es-
tablished under this chapter, including a
law, rule, regulation, or other measure relat-
ing to or prohibiting the sale, distribution,
possession, exposure to, access to, adver-
tising and promotion of, or use of tobacco
products by individuals of any age, informa-
tion reporting to the State, or measures re-
lating to fire safety standards for tobacco
products. No provision of this chapter shall
limit or otherwise affect any State, Tribal,
or local taxation of tobacco products.

‘(2) PREEMPTION OF CERTAIN STATE AND
LOCAL REQUIREMENTS.—

‘“(A) IN GENERAL.—No State or political
subdivision of a State may establish or con-
tinue in effect with respect to a tobacco
product any requirement which is different
from, or in addition to, any requirement
under the provisions of this chapter relating
to tobacco product standards, premarket re-
view, adulteration, misbranding, labeling,
registration, good manufacturing standards,
or modified risk tobacco products.

‘(B) EXCEPTION.—Subparagraph (A) does
not apply to requirements relating to the
sale, distribution, possession, information
reporting to the State, exposure to, access
to, the advertising and promotion of, or use
of, tobacco products by individuals of any
age, or relating to fire safety standards for
tobacco products. Information disclosed to a
State under subparagraph (A) that is exempt
from disclosure under section 552(b)(4) of
title 5, United States Code, shall be treated
as a trade secret and confidential informa-
tion by the State.

“(b) RULE OF CONSTRUCTION REGARDING
PropUCT LIABILITY.—No provision of this
chapter relating to a tobacco product shall
be construed to modify or otherwise affect
any action or the liability of any person
under the product liability law of any State.
“SEC. 917. TOBACCO PRODUCTS SCIENTIFIC AD-

VISORY COMMITTEE.

‘“‘(a) ESTABLISHMENT.—Not later than 6
months after the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall establish a
12-member advisory committee, to be known
as the Tobacco Products Scientific Advisory
Committee (in this section referred to as the
‘Advisory Committee’).

““(b) MEMBERSHIP.—

(1) IN GENERAL.—

‘““(A) MEMBERS.—The Secretary shall ap-
point as members of the Tobacco Products
Scientific Advisory Committee individuals
who are technically qualified by training and
experience in medicine, medical ethics,
science, or technology involving the manu-
facture, evaluation, or use of tobacco prod-
ucts, who are of appropriately diversified
professional backgrounds. The committee
shall be composed of—

‘(i) 7 individuals who are physicians, den-
tists, scientists, or health care professionals
practicing in the area of oncology,
pulmonology, cardiology, toxicology, phar-
macology, addiction, or any other relevant
specialty;

‘(i) 1 individual who is an officer or em-
ployee of a State or local government or of
the Federal Government;

‘(iii) 1 individual as a representative of the
general public;

‘“(iv) 1 individual as a representative of the
interests of the tobacco manufacturing in-
dustry;

‘“(v) 1 individual as a representative of the
interests of the small business tobacco man-
ufacturing industry, which position may be
filled on a rotating, sequential basis by rep-
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resentatives of different small business to-
bacco manufacturers based on areas of exper-
tise relevant to the topics being considered
by the Advisory Committee; and

‘“(vi) 1 individual as a representative of the
interests of the tobacco growers.

‘(B) NONVOTING MEMBERS.—The members
of the committee appointed under clauses
(iv), (v), and (vi) of subparagraph (A) shall
serve as consultants to those described in
clauses (i) through (iii) of subparagraph (A)
and shall be nonvoting representatives.

‘‘(C) CONFLICTS OF INTEREST.—No members
of the committee, other than members ap-
pointed pursuant to clauses (iv), (v), and (vi)
of subparagraph (A) shall, during the mem-
ber’s tenure on the committee or for the 18-
month period prior to becoming such a mem-
ber, receive any salary, grants, or other pay-
ments or support from any business that
manufactures, distributes, markets, or sells
cigarettes or other tobacco products.

‘(2) LIMITATION.—The Secretary may not
appoint to the Advisory Committee any indi-
vidual who is in the regular full-time employ
of the Food and Drug Administration or any
agency responsible for the enforcement of
this Act. The Secretary may appoint Federal
officials as ex officio members.

‘“(3) CHAIRPERSON.—The Secretary shall
designate 1 of the members appointed under
clauses (i), (ii), and (iii) of paragraph (1)(A)
to serve as chairperson.

‘“(¢c) DuTiEs.—The Tobacco Products Sci-
entific Advisory Committee shall provide ad-
vice, information, and recommendations to
the Secretary—

‘(1) as provided in this chapter;

‘(2) on the effects of the alteration of the
nicotine yields from tobacco products;

““(3) on whether there is a threshold level
below which nicotine yields do not produce
dependence on the tobacco product involved;
and

‘“(4) on its review of other safety, depend-
ence, or health issues relating to tobacco
products as requested by the Secretary.

¢“(d) COMPENSATION; SUPPORT; FACA.—

‘(1) COMPENSATION AND TRAVEL.—Members
of the Advisory Committee who are not offi-
cers or employees of the United States, while
attending conferences or meetings of the
committee or otherwise engaged in its busi-
ness, shall be entitled to receive compensa-
tion at rates to be fixed by the Secretary,
which may not exceed the daily equivalent of
the rate in effect under the Senior Executive
Schedule under section 5382 of title 5, United
States Code, for each day (including travel
time) they are so engaged; and while so serv-
ing away from their homes or regular places
of business each member may be allowed
travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of
title 5, United States Code, for persons in the
Government service employed intermit-
tently.

‘(2) ADMINISTRATIVE SUPPORT.—The Sec-
retary shall furnish the Advisory Committee
clerical and other assistance.

¢“(3) NONAPPLICATION OF FACA.—Section 14
of the Federal Advisory Committee Act does
not apply to the Advisory Committee.

‘‘(e) PROCEEDINGS OF ADVISORY PANELS AND
COMMITTEES.—The Advisory Committee shall
make and maintain a transcript of any pro-
ceeding of the panel or committee. Each
such panel and committee shall delete from
any transcript made under this subsection
information which is exempt from disclosure
under section 552(b) of title 5, United States
Code.

“SEC. 918. DRUG PRODUCTS USED TO TREAT TO-
BACCO DEPENDENCE.

‘‘(a) IN GENERAL.—The Secretary shall—
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‘(1) at the request of the applicant, con-
sider designating products for smoking ces-
sation, including nicotine replacement prod-
ucts as fast track research and approval
products within the meaning of section 506;

‘“(2) consider approving the extended use of
nicotine replacement products (such as nico-
tine patches, nicotine gum, and nicotine loz-
enges) for the treatment of tobacco depend-
ence; and

‘“(8) review and consider the evidence for
additional indications for nicotine replace-
ment products, such as for craving relief or
relapse prevention.

“(b) REPORT ON INNOVATIVE PRODUCTS.—

‘(1) IN GENERAL.—Not later than 3 years
after the date of enactment of the Family
Smoking Prevention and Tobacco Control
Act, the Secretary, after consultation with
recognized scientific, medical, and public
health experts (including both Federal agen-
cies and nongovernmental entities, the Insti-
tute of Medicine of the National Academy of
Sciences, and the Society for Research on
Nicotine and Tobacco), shall submit to the
Congress a report that examines how best to
regulate, promote, and encourage the devel-
opment of innovative products and treat-
ments (including nicotine-based and non-nic-
otine-based products and treatments) to bet-
ter achieve, in a manner that best protects
and promotes the public health—

‘“(A) total abstinence from tobacco use;

‘(B) reductions in consumption of tobacco;
and

“(C) reductions in the harm associated
with continued tobacco use.

‘“(2) RECOMMENDATIONS.—The report under
paragraph (1) shall include the recommenda-
tions of the Secretary on how the Food and
Drug Administration should coordinate and
facilitate the exchange of information on
such innovative products and treatments
among relevant offices and centers within
the Administration and within the National
Institutes of Health, the Centers for Disease
Control and Prevention, and other relevant
agencies.

“SEC. 919. USER FEES.

‘‘(a) ESTABLISHMENT OF QUARTERLY FEE.—
Beginning on the date of enactment of the
Family Smoking Prevention and Tobacco
Control Act, the Secretary shall in accord-
ance with this section assess user fees on,
and collect such fees from, each manufac-
turer and importer of tobacco products sub-
ject to this chapter. The fees shall be as-
sessed and collected with respect to each
quarter of each fiscal year, and the total
amount assessed and collected for a fiscal
year shall be the amount specified in sub-
section (b)(1) for such year, subject to sub-
section (c).

““(b) ASSESSMENT OF USER FEE.—

‘(1) AMOUNT OF ASSESSMENT.—The total
amount of user fees authorized to be assessed
and collected under subsection (a) for a fiscal
year is the following, as applicable to the fis-
cal year involved:

‘““(A) For fiscal year 2009, $85,000,000 (sub-
ject to subsection (e)).

‘(B) For fiscal year 2010, $235,000,000.

¢(C) For fiscal year 2011, $450,000,000.

‘(D) For fiscal year 2012, $477,000,000.

‘““(E) For fiscal year 2013, $505,000,000.

“(F) For fiscal year 2014, $534,000,000.

‘(&) For fiscal year 2015, $566,000,000.

“(H) For fiscal year 2016, $599,000,000.

“(I) For fiscal year 2017, $635,000,000.

“(J) For fiscal year 2018, $672,000,000.

“(K) For fiscal year 2019 and each subse-
quent fiscal year, $712,000,000.

¢(2) ALLOCATIONS OF ASSESSMENT BY CLASS
OF TOBACCO PRODUCTS.—

‘““(A) IN GENERAL.—The total user fees as-
sessed and collected under subsection (a)
each fiscal year with respect to each class of
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tobacco products shall be an amount that is
equal to the applicable percentage of each
class for the fiscal year multiplied by the
amount specified in paragraph (1) for the fis-
cal year.

‘(B) APPLICABLE PERCENTAGE.—

‘(i) IN GENERAL.—For purposes of subpara-
graph (A), the applicable percentage for a fis-
cal year for each of the following classes of
tobacco products shall be determined in ac-
cordance with clause (ii):

“(I) Cigarettes.

‘“(IT) Cigars, including small cigars and ci-
gars other than small cigars.

“(I1I) Snuff.

“(IV) Chewing tobacco.

(V) Pipe tobacco.

‘“(VI) Roll-your-own tobacco.

‘“(ii) ALLOCATIONS.—The applicable per-
centage of each class of tobacco product de-
scribed in clause (i) for a fiscal year shall be
the percentage determined under section
625(c) of Public Law 108-357 for each such
class of product for such fiscal year.

‘(iii) REQUIREMENT OF REGULATIONS.—Not-
withstanding clause (ii), no user fees shall be
assessed on a class of tobacco products un-
less such class of tobacco products is listed
in section 901(b) or is deemed by the Sec-
retary in a regulation under section 901(b) to
be subject to this chapter.

‘“(iv) REALLOCATIONS.—In the case of a
class of tobacco products that is not listed in
section 901(b) or deemed by the Secretary in
a regulation under section 901(b) to be sub-
ject to this chapter, the amount of user fees
that would otherwise be assessed to such
class of tobacco products shall be reallocated
to the classes of tobacco products that are
subject to this chapter in the same manner
and based on the same relative percentages
otherwise determined under clause (ii).

¢“(3) DETERMINATION OF USER FEE BY COM-
PANY.—

‘“(A) IN GENERAL.—The total user fee to be
paid by each manufacturer or importer of a
particular class of tobacco products shall be
determined for each quarter by multi-
plying—

‘(1) such manufacturer’s or importer’s per-
centage share as determined under para-
graph (4); by

‘‘(ii) the portion of the user fee amount for
the current quarter to be assessed on all
manufacturers and importers of such class of
tobacco products as determined under para-
graph (2).

“(B) NO FEE IN EXCESS OF PERCENTAGE
SHARE.—No manufacturer or importer of to-
bacco products shall be required to pay a
user fee in excess of the percentage share of
such manufacturer or importer.

‘(4) ALLOCATION OF ASSESSMENT WITHIN
EACH CLASS OF TOBACCO PRODUCT.—The per-
centage share of each manufacturer or im-
porter of a particular class of tobacco prod-
ucts of the total user fee to be paid by all
manufacturers or importers of that class of
tobacco products shall be the percentage de-
termined for purposes of allocations under
subsections (e) through (h) of section 625 of
Public Law 108-357.

‘“(6) ALLOCATION FOR CIGARS.—Notwith-
standing paragraph (4), if a user fee assess-
ment is imposed on cigars, the percentage
share of each manufacturer or importer of ci-
gars shall be based on the excise taxes paid
by such manufacturer or importer during the
prior fiscal year.

“(6) TIMING OF ASSESSMENT.—The Sec-
retary shall notify each manufacturer and
importer of tobacco products subject to this
section of the amount of the quarterly as-
sessment imposed on such manufacturer or
importer under this subsection for each
quarter of each fiscal year. Such notifica-
tions shall occur not later than 30 days prior
to the end of the quarter for which such as-
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sessment is made, and payments of all as-
sessments shall be made by the last day of
the quarter involved.

“(7) MEMORANDUM OF UNDERSTANDING.—

““(A) IN GENERAL.—The Secretary shall re-
quest the appropriate Federal agency to
enter into a memorandum of understanding
that provides for the regular and timely
transfer from the head of such agency to the
Secretary of the information described in
paragraphs (2)(B)(ii) and (4) and all necessary
information regarding all tobacco product
manufacturers and importers required to pay
user fees. The Secretary shall maintain all
disclosure restrictions established by the
head of such agency regarding the informa-
tion provided under the memorandum of un-
derstanding.

‘“(B) ASSURANCES.—Beginning not later
than fiscal year 2015, and for each subsequent
fiscal year, the Secretary shall ensure that
the Food and Drug Administration is able to
determine the applicable percentages de-
scribed in paragraph (2) and the percentage
shares described in paragraph (4). The Sec-
retary may carry out this subparagraph by
entering into a contract with the head of the
Federal agency referred to in subparagraph
(A) to continue to provide the necessary in-
formation.

“(c) CREDITING AND AVAILABILITY OF
FEES.—

‘(1 IN GENERAL.—Fees authorized under
subsection (a) shall be collected and avail-
able for obligation only to the extent and in
the amount provided in advance in appro-
priations Acts. Such fees are authorized to
remain available until expended. Such sums
as may be necessary may be transferred from
the Food and Drug Administration salaries
and expenses appropriation account without
fiscal year limitation to such appropriation
account for salaries and expenses with such
fiscal year limitation.

“(2) AVAILABILITY.—

‘“(A) IN GENERAL.—Fees appropriated under
paragraph (3) are available only for the pur-
pose of paying the costs of the activities of
the Food and Drug Administration related to
the regulation of tobacco products under this
chapter and the Family Smoking Prevention
and Tobacco Control Act. No fees collected
under subsection (a) may be used for any
other costs.

‘(B) PROHIBITION AGAINST USE OF OTHER
FUNDS.—

‘(i) IN GENERAL.—Except as provided in
clause (ii), fees collected under subsection (a)
are the only funds authorized to be made
available for the purpose described in sub-
paragraph (A).

““(ii) STARTUP cosTs.—Clause (i) does not
apply until the date on which the Secretary
has collected fees under subsection (a) for 2
fiscal year quarters. Until such date, other
amounts available to the Food and Drug Ad-
ministration (excluding fees collected under
subsection (a)) are authorized to be made
available to pay the costs described in sub-
paragraph (A), provided that such amounts
are reimbursed through fees collected under
subsection (a).

‘“(3) AUTHORIZATION OF APPROPRIATIONS.—
For fiscal year 2009 and each subsequent fis-
cal year, there is authorized to be appro-
priated for fees under this section an amount
equal to the amount specified in subsection
(b)(1) for the fiscal year.

‘‘(d) COLLECTION OF UNPAID FEES.—In any
case where the Secretary does not receive
payment of a fee assessed under subsection
(a) within 30 days after it is due, such fee
shall be treated as a claim of the United
States Government subject to subchapter II
of chapter 37 of title 31, United States Code.

‘‘(e) APPLICABILITY TO FISCAL YEAR 2009.—
If the date of enactment of the Family
Smoking Prevention and Tobacco Control



April 1, 2009

Act occurs during fiscal year 2009, the fol-
lowing applies, subject to subsection (c):

‘(1) The Secretary shall determine the fees
that would apply for a single quarter of such
fiscal year according to the application of
subsection (b) to the amount specified in
paragraph (1)(A) of such subsection (referred
to in this subsection as the ‘quarterly fee
amounts’).

“(2) For the quarter in which such date of
enactment occurs, the amount of fees as-
sessed shall be a pro rata amount, deter-
mined according to the number of days re-
maining in the quarter (including such date
of enactment) and according to the daily
equivalent of the quarterly fee amounts.
Fees assessed under the preceding sentence
shall not be collected until the next quarter.

“(3) For the quarter following the quarter
to which paragraph (2) applies, the full quar-
terly fee amounts shall be assessed and col-
lected, in addition to collection of the pro
rata fees assessed under paragraph (2).”.

SEC. 102. FINAL RULE.

(a) CIGARETTES AND SMOKELESS TOBACCO.—

(1) IN GENERAL.—On the first day of publi-
cation of the Federal Register that is 180
days or more after the date of enactment of
this Act, the Secretary of Health and Human
Services shall publish in the Federal Reg-
ister a final rule regarding cigarettes and
smokeless tobacco, which—

(A) is deemed to be issued under chapter 9
of the Federal Food, Drug, and Cosmetic Act,
as added by section 101 of this Act; and

(B) shall be deemed to be in compliance
with all applicable provisions of chapter 5 of
title 5, United States Code, and all other pro-
visions of law relating to rulemaking proce-
dures.

(2) CONTENTS OF RULE.—Except as provided
in this subsection, the final rule published
under paragraph (1), shall be identical in its
provisions to part 897 of the regulations pro-
mulgated by the Secretary of Health and
Human Services in the August 28, 1996, issue
of the Federal Register (61 Fed. Reg., 44615—
44618). Such rule shall—

(A) provide for the designation of jurisdic-
tional authority that is in accordance with
this subsection in accordance with this Act
and the amendments made by this Act;

(B) strike Subpart C—Labels and section
897.32(c);

(C) strike paragraphs (a), (b), and (i) of sec-
tion 897.3 and insert definitions of the terms
“‘cigarette’’, ‘“‘cigarette tobacco,”, and
‘‘smokeless tobacco’ as defined in section
900 of the Federal Food, Drug, and Cosmetic
Act;

(D) insert ‘‘or roll-your-own paper’’ in sec-
tion 897.34(a) after ‘‘other than cigarettes or
smokeless tobacco’’;

(E) become effective on the date that is 1
year after the date of enactment of this Act;
and

(F) amend paragraph (d) of section 897.16 to
read as follows:

“(d)(1) Except as provided in subparagraph
(2), no manufacturer, distributor, or retailer
may distribute or cause to be distributed any
free samples of cigarettes, smokeless to-
bacco, or other tobacco products (as such
term is defined in section 201 of the Federal
Food, Drug, and Cosmetic Act).

““(2)(A) Subparagraph (1) does not prohibit
a manufacturer, distributor, or retailer from
distributing or causing to be distributed free
samples of smokeless tobacco in a qualified
adult-only facility.

‘(B) This subparagraph does not affect the
authority of a State or local government to
prohibit or otherwise restrict the distribu-
tion of free samples of smokeless tobacco.

‘(C) For purposes of this paragraph, the
term ‘qualified adult-only facility’ means a
facility or restricted area that—
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‘(i) requires each person present to provide
to a law enforcement officer (whether on or
off duty) or to a security guard licensed by a
governmental entity government-issued
identification showing a photograph and at
least the minimum age established by appli-
cable law for the purchase of smokeless to-
bacco;

‘‘(i1) does not sell, serve, or distribute alco-
hol;

‘(iii) is not located adjacent to or imme-
diately across from (in any direction) a space
that is used primarily for youth-oriented
marketing, promotional, or other activities;

‘“(iv) is a temporary structure constructed,
designated, and operated as a distinct en-
closed area for the purpose of distributing
free samples of smokeless tobacco in accord-
ance with this subparagraph; and

‘“(v) is enclosed by a barrier that—

‘() is constructed of, or covered with, an
opaque material (except for entrances and
exits);

““(IT) extends from no more than 12 inches
above the ground or floor (which area at the
bottom of the barrier must be covered with
material that restricts visibility but may
allow airflow) to at least 8 feet above the
ground or floor (or to the ceiling); and

“(III) prevents persons outside the quali-
fied adult-only facility from seeing into the
qualified adult-only facility, unless they
make unreasonable efforts to do so; and

‘‘(vi) does not display on its exterior—

‘“(I) any tobacco product advertising;

“(II) a brand name other than in conjunc-
tion with words for an area or enclosure to
identify an adult-only facility; or

‘(IIT) any combination of words that would
imply to a reasonable observer that the man-
ufacturer, distributor, or retailer has a spon-
sorship that would violate section 897.34(c).

‘(D) Distribution of samples of smokeless
tobacco under this subparagraph permitted
to be taken out of the qualified adult-only
facility shall be limited to 1 package per
adult consumer containing no more than 0.53
ounces (15 grams) of smokeless tobacco. If
such package of smokeless tobacco contains
individual portions of smokeless tobacco, the
individual portions of smokeless tobacco
shall not exceed 8 individual portions and
the collective weight of such individual por-
tions shall not exceed 0.53 ounces (15 grams).
Any manufacturer, distributor, or retailer
who distributes or causes to be distributed
free samples also shall take reasonable steps
to ensure that the above amounts are lim-
ited to one such package per adult consumer
per day.

““(3) Notwithstanding subparagraph (2), no
manufacturer, distributor, or retailer may
distribute or cause to be distributed any free
samples of smokeless tobacco—

“(A) to a sports team or entertainment
group; or

“(B) at any football, basketball, baseball,
soccer, or hockey event or any other sport-
ing or entertainment event determined by
the Secretary to be covered by this subpara-
graph.

‘“(4) The Secretary shall implement a pro-
gram to ensure compliance with this para-
graph and submit a report to the Congress on
such compliance not later than 18 months
after the date of enactment of the Family
Smoking Prevention and Tobacco Control
Act.

‘“(6) Nothing in this paragraph shall be
construed to authorize any person to dis-
tribute or cause to be distributed any sample
of a tobacco product to any individual who
has not attained the minimum age estab-
lished by applicable law for the purchase of
such product.”.

(3) AMENDMENTS TO RULE.—Prior to making
amendments to the rule published under
paragraph (1), the Secretary shall promul-
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gate a proposed rule in accordance with
chapter 5 of title 5, United States Code.

(4) RULE OF CONSTRUCTION.—Except as pro-
vided in paragraph (3), nothing in this sec-
tion shall be construed to limit the author-
ity of the Secretary to amend, in accordance
with chapter 5 of title 5, United States Code,
the regulation promulgated pursuant to this
section, including the provisions of such reg-
ulation relating to distribution of free sam-
ples.

(5) ENFORCEMENT OF RETAIL SALE PROVI-
SIONS.—The Secretary of Health and Human
Services shall ensure that the provisions of
this Act, the amendments made by this Act,
and the implementing regulations (including
such provisions, amendments, and regula-
tions relating to the retail sale of tobacco
products) are enforced with respect to the
United States and Indian tribes.

(6) QUALIFIED ADULT-ONLY FACILITY.—A
qualified adult-only facility (as such term is
defined in section 897.16(d) of the final rule
published under paragraph (1)) that is also a
retailer and that commits a violation as a
retailer shall not be subject to the limita-
tions in section 103(q) and shall be subject to
penalties applicable to a qualified adult-only
facility.

(7) CONGRESSIONAL REVIEW PROVISIONS.—
Section 801 of title 5, United States Code,
shall not apply to the final rule published
under paragraph (1).

(b) LIMITATION ON ADVISORY OPINIONS.—AS
of the date of enactment of this Act, the fol-
lowing documents issued by the Food and
Drug Administration shall not constitute ad-
visory opinions under section 10.85(d)(1) of
title 21, Code of Federal Regulations, except
as they apply to tobacco products, and shall
not be cited by the Secretary of Health and
Human Services or the Food and Drug Ad-
ministration as binding precedent:

(1) The preamble to the proposed rule in
the document titled ‘‘Regulations Restrict-
ing the Sale and Distribution of Cigarettes
and Smokeless Tobacco Products to Protect
Children and Adolescents’” (60 Fed. Reg.
4131441372 (August 11, 1995)).

(2) The document titled ‘‘Nicotine in Ciga-
rettes and Smokeless Tobacco Products is a
Drug and These Products Are Nicotine Deliv-
ery Devices Under the Federal Food, Drug,
and Cosmetic Act” (60 Fed. Reg. 41453-41787
(August 11, 1995)).

(3) The preamble to the final rule in the
document titled ‘‘Regulations Restricting
the Sale and Distribution of Cigarettes and
Smokeless Tobacco to Protect Children and
Adolescents” (61 Fed. Reg. 44396-44615 (Au-
gust 28, 1996)).

(4) The document titled ‘‘Nicotine in Ciga-
rettes and Smokeless Tobacco is a Drug and
These Products are Nicotine Delivery De-
vices Under the Federal Food, Drug, and Cos-
metic Act; Jurisdictional Determination” (61
Fed. Reg. 44619-45318 (August 28, 1996)).

SEC. 103. CONFORMING AND OTHER AMEND-
MENTS TO GENERAL PROVISIONS.

(a) AMENDMENT OF FEDERAL Fo00D, DRUG,
AND COSMETIC ACT.—Except as otherwise ex-
pressly provided, whenever in this section an
amendment is expressed in terms of an
amendment to, or repeal of, a section or
other provision, the reference is to a section
or other provision of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 301 et seq.).

(b) SECTION 301.—Section 301 (21 U.S.C. 331)
is amended—

(1) in subsection (a), by inserting ‘‘tobacco
product,” after ‘‘device,”’;

(2) in subsection (b), by inserting ‘‘tobacco
product,”” after ‘‘device,’’;

(3) in subsection (c¢), by inserting ‘‘tobacco
product,’” after ‘‘device,’’;

(4) in subsection (e)—

(A) by striking the period after “572(i)”;
and
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(B) by striking ‘“‘or 761 or the refusal to
permit access to’’ and inserting ‘761, 909, or
920 or the refusal to permit access to’’;

(5) in subsection (g), by inserting ‘‘tobacco
product,”” after ‘‘device,’’;

(6) in subsection (h), by inserting ‘‘tobacco
product,”” after ‘‘device,’’;

(7) in subsection (j)—

(A) by striking the period after ‘‘573”’; and

(B) by striking ‘708, or 721"’ and inserting
<708, 721, 904, 905, 906, 907, 908, 909, or 920(b)’’;

(8) in subsection (k), by inserting ‘‘tobacco
product,”” after ‘‘device,’’;

(9) by striking subsection (p) and inserting
the following:

‘“(p) The failure to register in accordance
with section 510 or 905, the failure to provide
any information required by section 510(j),
510(k), 905(i), or 905(j), or the failure to pro-
vide a notice required by section 510(j)(2) or
905(1)(3).”";

(10) by striking subsection (q)(1) and in-
serting the following:

“(q)(1) The failure or refusal—

““(A) to comply with any requirement pre-
scribed under section 518, 520(g), 903(b), 907,
908, or 916;

“(B) to furnish any notification or other
material or information required by or under
section 519, 520(g), 904, 909, or 920; or

“(C) to comply with a requirement under
section 522 or 913.”’;

(11) in subsection (q)(2), by striking ‘‘de-
vice,” and inserting ‘‘device or tobacco prod-
uct,”’;

(12) in subsection (r), by inserting ‘‘or to-
bacco product’ after the term ‘‘device’ each
time that such term appears; and

(13) by adding at the end the following:

‘‘(00) The sale of tobacco products in viola-
tion of a no-tobacco-sale order issued under
section 303(f).

“‘(pp) The introduction or delivery for in-
troduction into interstate commerce of a to-
bacco product in violation of section 911.

‘“(qq)(1) Forging, counterfeiting, simu-
lating, or falsely representing, or without
proper authority using any mark, stamp (in-
cluding tax stamp), tag, label, or other iden-
tification device upon any tobacco product
or container or labeling thereof so as to
render such tobacco product a counterfeit to-
bacco product.

‘(2) Making, selling, disposing of, or keep-
ing in possession, control, or custody, or con-
cealing any punch, die, plate, stone, or other
item that is designed to print, imprint, or re-
produce the trademark, trade name, or other
identifying mark, imprint, or device of an-
other or any likeness of any of the foregoing
upon any tobacco product or container or la-
beling thereof so as to render such tobacco
product a counterfeit tobacco product.

‘(3) The doing of any act that causes a to-
bacco product to be a counterfeit tobacco
product, or the sale or dispensing, or the
holding for sale or dispensing, of a counter-
feit tobacco product.

“(rr) The charitable distribution of tobacco
products.

““‘(ss) The failure of a manufacturer or dis-
tributor to notify the Attorney General and
the Secretary of the Treasury of their
knowledge of tobacco products used in illicit
trade.

‘“(tt) With respect to a tobacco product,
any statement directed to consumers
through the media or through the label, la-
beling, or advertising that would reasonably
be expected to result in consumers believing
that the product is regulated, inspected or
approved by the Food and Drug Administra-
tion, or that the product complies with the
requirements of the Food and Drug Adminis-
tration, including a statement or implica-
tion in the label, labeling, or advertising of
such product, and that could result in con-
sumers believing that the product is en-

CONGRESSIONAL RECORD —HOUSE

dorsed for use by the Food and Drug Admin-
istration or in consumers being misled about
the harmfulness of the product because of
such regulation, inspection, or compliance.”.

(c) SECTION 303.—Section 303(f) (21 U.S.C.
333(f)) is amended—

(1) in paragraph (1)(A), by inserting ‘‘or to-
bacco products’ after the term ‘‘devices”
each place such term appears;

(2) in paragraph (5)—

(A) in subparagraph (A)—

(i) by striking ‘‘assessed’ the first time it
appears and inserting ‘‘assessed, or a no-to-
bacco-sale order may be imposed,’’; and

(ii) by striking ‘“‘penalty’ the second time
it appears and inserting ‘‘penalty, or upon
whom a no-tobacco-sale order is to be im-
posed,”’;

(B) in subparagraph (B)—

(i) by inserting after ‘‘penalty,” the fol-
lowing: ‘“‘or the period to be covered by a no-
tobacco-sale order,”’; and

(ii) by adding at the end the following: ‘A
no-tobacco-sale order permanently prohib-
iting an individual retail outlet from selling
tobacco products shall include provisions
that allow the outlet, after a specified period
of time, to request that the Secretary com-
promise, modify, or terminate the order.”’;
and

(C) by adding at the end the following:

‘(D) The Secretary may compromise, mod-
ify, or terminate, with or without condi-
tions, any no-tobacco-sale order.”’;

(3) in paragraph (6)—

(A) by inserting ‘‘or the imposition of a no-
tobacco-sale order’ after the term ‘‘penalty’’
each place such term appears; and

(B) by striking ‘‘issued.” and inserting
‘‘issued, or on which the no-tobacco-sale
order was imposed, as the case may be.”’; and

(4) by adding at the end the following:

‘“(8) If the Secretary finds that a person
has committed repeated violations of restric-
tions promulgated under section 906(d) at a
particular retail outlet then the Secretary
may impose a no-tobacco-sale order on that
person prohibiting the sale of tobacco prod-
ucts in that outlet. A no-tobacco-sale order
may be imposed with a civil penalty under
paragraph (1). Prior to the entry of a no-sale
order under this paragraph, a person shall be
entitled to a hearing pursuant to the proce-
dures established through regulations of the
Food and Drug Administration for assessing
civil money penalties, including at a retail-
er’s request a hearing by telephone, or at the
nearest regional or field office of the Food
and Drug Administration, or at a Federal,
State, or county facility within 100 miles
from the location of the retail outlet, if such
a facility is available.”.

(d) SECTION 304.—Section 304 (21 U.S.C. 334)
is amended—

(1) in subsection (a)(2)—

(A) by striking ‘‘and’’ before ‘“(D)’’; and

(B) by striking ‘‘device.” and inserting the
following: ‘‘device, and (E) Any adulterated
or misbranded tobacco product.’’;

(2) in subsection (d)(1), by inserting ‘‘to-
bacco product,” after ‘‘device,”’;

(3) in subsection (g)(1), by inserting ‘‘or to-
bacco product’ after the term ‘‘device’ each
place such term appears; and

(4) in subsection (g2)(2)(A), by inserting ‘‘or
tobacco product” after ‘‘device’’.

(e) SECTION 505.—Section 505(n)(2) (21 U.S.C.
356(n)(2)) is amended by striking ‘‘section
904" and inserting ‘‘section 1004”.

(f) SEcCTION 523.—Section 523(b)(2)(D) (21
U.S.C. 360m(b)(2)(D)) is amended by striking
“‘section 903(g)” and inserting ‘‘section
1003(g)’".

(g) SECTION 702.—Section 702(a)(1) (U.S.C.
372(a)(1)) is amended—

(1) by striking ‘‘(a)1)”
“(@)(1)(A)’; and

(2) by adding at the end the following:

and inserting

April 1, 2009

“(B)(1) For a tobacco product, to the extent
feasible, the Secretary shall contract with
the States in accordance with this paragraph
to carry out inspections of retailers within
that State in connection with the enforce-
ment of this Act.

‘“(ii) The Secretary shall not enter into
any contract under clause (i) with the gov-
ernment of any of the several States to exer-
cise enforcement authority under this Act on
Indian country without the express written
consent of the Indian tribe involved.”.

(h) SECTION 703.—Section 703 (21 U.S.C. 373)
is amended—

(1) by inserting ‘‘tobacco product,” after
the term ‘‘device,” each place such term ap-
pears; and

(2) by inserting ‘‘tobacco products,” after
the term ‘‘devices,” each place such term ap-
pears.

(i) SECTION 704.—Section 704 (21 U.S.C. 374)
is amended—

(1) in subsection (a)(1)—

(A) by striking ‘‘devices, or cosmetics”
each place it appears and inserting ‘‘devices,
tobacco products, or cosmetics’’;

(B) by striking ‘‘or restricted devices’’ each
place it appears and inserting ‘‘restricted de-
vices, or tobacco products’’;

(C) by striking ‘“‘and devices and subject
to” and all that follows through ‘‘other
drugs or devices’ and inserting ‘‘devices, and
tobacco products and subject to reporting
and inspection under regulations lawfully
issued pursuant to section 505(i) or (k), sec-
tion 519, section 520(g), or chapter IX and
data relating to other drugs, devices, or to-
bacco products’’;

(2) in subsection (b), by inserting ‘‘tobacco
product,” after ‘‘device,”’; and

(3) in subsection (g)(13), by striking ‘‘sec-
tion 903(g)’”’ and inserting ‘‘section 1003(g)”’.

(j) SECTION 705.—Section 705(b) (21 U.S.C.
375(b)) is amended by inserting ‘‘tobacco
products,’ after ‘‘devices,”.

(k) SECTION 709.—Section 709 (21 U.S.C.
379a) is amended by inserting ‘‘tobacco prod-
uct,”” after “‘device,”’.

(1) SECTION 801.—Section 801 (21 U.S.C. 381)
is amended—

(1) in subsection (a)—

(A) by inserting ‘‘tobacco products,’” after
the term ‘‘devices,”’ ;

(B) by inserting ‘‘or section 905(h)’’ after
‘“‘section 510”’; and

(C) by striking the term ‘‘drugs or devices”’
each time such term appears and inserting
““drugs, devices, or tobacco products’’;

(2) in subsection (e)(1)—

(A) by inserting ‘‘tobacco product’ after
“drug, device,”’; and

(B) by inserting ‘‘, and a tobacco product
intended for export shall not be deemed to be
in violation of section 906(e), 907, 911, or
920(a),” before ‘‘if it—"’;

(3) by adding at the end the following:

“(p)(1) Not later than 36 months after the
date of enactment of the Family Smoking
Prevention and Tobacco Control Act, and an-
nually thereafter, the Secretary shall submit
to the Committee on Health, Education,
Labor, and Pensions of the Senate and the
Committee on Energy and Commerce of the
House of Representatives, a report regard-
ing—

“(A) the nature, extent, and destination of
United States tobacco product exports that
do not conform to tobacco product standards
established pursuant to this Act;

‘(B) the public health implications of such
exports, including any evidence of a negative
public health impact; and

“(C) recommendations or assessments of
policy alternatives available to Congress and
the executive branch to reduce any negative
public health impact caused by such exports.

*“(2) The Secretary is authorized to estab-
lish appropriate information disclosure re-
quirements to carry out this subsection.”.
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(m) SECTION 1003.—Section 1003(d)(2)(C) (as
redesignated by section 101(b)) is amended—

(1) by striking ‘“‘and” after ‘‘cosmetics,’’;
and

(2) inserting ‘¢, and tobacco products’’ after
“devices”’.

(n) SECTION 1009.—Section 1009(b) (as redes-
ignated by section 101(b)) is amended by
striking ‘‘section 908’ and inserting ‘‘section
1008”°.

(0) SECTION 409 OF THE FEDERAL MEAT IN-
SPECTION AcCT.—Section 409(a) of the Federal
Meat Inspection Act (21 U.S.C. 679(a)) is
amended by striking ‘‘section 902(b)’’ and in-
serting ‘‘section 1002(b)’’.

(p) RULE OF CONSTRUCTION.—Nothing in
this section is intended or shall be construed
to expand, contract, or otherwise modify or
amend the existing limitations on State gov-
ernment authority over tribal restricted fee
or trust lands.

(q) GUIDANCE AND EFFECTIVE DATES.—

(1) IN GENERAL.—The Secretary of Health
and Human Services shall issue guidance—

(A) defining the term ‘‘repeated violation’’,
as used in section 303(f)(8) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
333(f)(8)) as amended by subsection (c¢), as in-
cluding at least 5 violations of particular re-
quirements over a 36-month period at a par-
ticular retail outlet that constitute a re-
peated violation and providing for civil pen-
alties in accordance with paragraph (2);

(B) providing for timely and effective no-
tice by certified or registered mail or per-
sonal delivery to the retailer of each alleged
violation at a particular retail outlet prior
to conducting a followup compliance check,
such notice to be sent to the location speci-
fied on the retailer’s registration or to the
retailer’s registered agent if the retailer has
provider such agent information to the Food
and Drug Administration prior to the viola-
tion;

(C) providing for a hearing pursuant to the
procedures established through regulations
of the Food and Drug Administration for as-
sessing civil money penalties, including at a
retailer’s request a hearing by telephone or
at the nearest regional or field office of the
Food and Drug Administration, and pro-
viding for an expedited procedure for the ad-
ministrative appeal of an alleged violation;

(D) providing that a person may not be
charged with a violation at a particular re-
tail outlet unless the Secretary has provided
notice to the retailer of all previous viola-
tions at that outlet;

(E) establishing that civil money penalties
for multiple violations shall increase from
one violation to the next violation pursuant
to paragraph (2) within the time periods pro-
vided for in such paragraph;

(F) providing that good faith reliance on
the presentation of a false government-
issued photographic identification that con-
tains a date of birth does not constitute a
violation of any minimum age requirement
for the sale of tobacco products if the re-
tailer has taken effective steps to prevent
such violations, including—

(i) adopting and enforcing a written policy
against sales to minors;

(ii) informing its employees of all applica-
ble laws;

(iii) establishing disciplinary sanctions for
employee noncompliance; and

(iv) requiring its employees to verify age
by way of photographic identification or
electronic scanning device; and

(G) providing for the Secretary, in deter-
mining whether to impose a no-tobacco-sale
order and in determining whether to com-
promise, modify, or terminate such an order,
to consider whether the retailer has taken
effective steps to prevent violations of the
minimum age requirements for the sale of
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tobacco products, including the steps listed
in subparagraph (F).

(2) PENALTIES FOR VIOLATIONS.—

(A) IN GENERAL.—The amount of the civil
penalty to be applied for violations of re-
strictions promulgated under section 906(d),
as described in paragraph (1), shall be as fol-
lows:

(i) With respect to a retailer with an ap-
proved training program, the amount of the
civil penalty shall not exceed—

(I) in the case of the first violation, $0.00
together with the issuance of a warning let-
ter to the retailer;

(II) in the case of a second violation within
a 12-month period, $250;

(III) in the case of a third violation within
a 24-month period, $500;

(IV) in the case of a fourth violation within
a 24-month period, $2,000;

(V) in the case of a fifth violation within a
36-month period, $5,000; and

(VI) in the case of a sixth or subsequent
violation within a 48-month period, $10,000 as
determined by the Secretary on a case-by-
case basis.

(ii) With respect to a retailer that does not
have an approved training program, the
amount of the civil penalty shall not ex-
ceed—

(I) in the case of the first violation, $250;

(IT) in the case of a second violation within
a 12-month period, $500;

(III) in the case of a third violation within
a 24-month period, $1,000;

(IV) in the case of a fourth violation within
a 24-month period, $2,000;

(V) in the case of a fifth violation within a
36-month period, $5,000; and

(VI) in the case of a sixth or subsequent
violation within a 48-month period, $10,000 as
determined by the Secretary on a case-by-
case basis.

(B) TRAINING PROGRAM.—For purposes of
subparagraph (A), the term ‘‘approved train-
ing program’ means a training program that
complies with standards developed by the
Food and Drug Administration for such pro-
grams.

(C) CONSIDERATION OF STATE PENALTIES.—
The Secretary shall coordinate with the
States in enforcing the provisions of this Act
and, for purposes of mitigating a civil pen-
alty to be applied for a violation by a re-
tailer of any restriction promulgated under
section 906(d), shall consider the amount of
any penalties paid by the retailer to a State
for the same violation.

(3) GENERAL EFFECTIVE DATE.—The amend-
ments made by paragraphs (2), (3), and (4) of
subsection (c¢) shall take effect upon the
issuance of guidance described in paragraph
(1) of this subsection.

(4) SPECIAL EFFECTIVE DATE.—The amend-
ment made by subsection (c¢)(1) shall take ef-
fect on the date of enactment of this Act.

(5) PACKAGE LABEL REQUIREMENTS.—The
package label requirements of paragraphs
(2), (3), and (4) of section 903(a) of the Federal
Food, Drug, and Cosmetic Act (as amended
by this Act) shall take effect on the date
that is 12 months after the date of enact-
ment of this Act. The effective date shall be
with respect to the date of manufacture, pro-
vided that, in any case, beginning 30 days
after such effective date, a manufacturer
shall not introduce into the domestic com-
merce of the United States any product, irre-
spective of the date of manufacture, that is
not in conformance with section 903(a)(2), (3),
and (4) and section 920(a) of the Federal
Food, Drug, and Cosmetic Act.

(6) ADVERTISING REQUIREMENTS.—The ad-
vertising requirements of section 903(a)(8) of
the Federal Food, Drug, and Cosmetic Act
(as amended by this Act) shall take effect on
the date that is 12 months after the date of
enactment of this Act.
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SEC. 104. STUDY ON RAISING THE MINIMUM AGE
TO PURCHASE TOBACCO PRODUCTS.

The Secretary of Health and Human Serv-
ices shall—

(1) convene an expert panel to conduct a
study on the public health implications of
raising the minimum age to purchase to-
bacco products; and

(2) not later than 5 years after the date of
enactment of this Act, submit a report to
the Congress on the results of such study.
SEC. 105. ENFORCEMENT ACTION PLAN FOR AD-

VERTISING AND PROMOTION RE-
STRICTIONS.

(a) ACTION PLAN.—

(1) DEVELOPMENT.—Not later than 6
months after the date of enactment of this
Act, the Secretary of Health and Human
Services (in this section referred to as the
“Secretary’’) shall develop and publish an
action plan to enforce restrictions adopted
pursuant to section 906 of the Federal Food,
Drug, and Cosmetic Act, as added by section
101(b) of this Act, or pursuant to section
102(a) of this Act, on promotion and adver-
tising of menthol and other cigarettes to
youth.

(2) CONSULTATION.—The action plan re-
quired by paragraph (1) shall be developed in
consultation with public health organiza-
tions and other stakeholders with dem-
onstrated expertise and experience in serving
minority communities.

(3) PRIORITY.—The action plan required by
paragraph (1) shall include provisions de-
signed to ensure enforcement of the restric-
tions described in paragraph (1) in minority
communities.

(b) STATE AND LOCAL ACTIVITIES.—

(1) INFORMATION ON AUTHORITY.—Not later
than 3 months after the date of enactment of
this Act, the Secretary shall inform State,
local, and tribal governments of the author-
ity provided to such entities under section
5(c) of the Federal Cigarette Labeling and
Advertising Act, as added by section 203 of
this Act, or preserved by such entities under
section 916 of the Federal Food, Drug, and
Cosmetic Act, as added by section 101(b) of
this Act.

(2) COMMUNITY ASSISTANCE.—At the request
of communities seeking assistance to pre-
vent underage tobacco use, the Secretary
shall provide such assistance, including as-
sistance with strategies to address the pre-
vention of underage tobacco use in commu-
nities with a disproportionate use of menthol
cigarettes by minors.

TITLE II—TOBACCO PRODUCT WARNINGS;

CONSTITUENT AND SMOKE CON-
STITUENT DISCLOSURE
SEC. 201. CIGARETTE LABEL AND ADVERTISING
WARNINGS.

(a) AMENDMENT.—Section 4 of the Federal
Cigarette Labeling and Advertising Act (15
U.S.C. 1333) is amended to read as follows:
“SEC. 4. LABELING.

‘‘(a) LABEL REQUIREMENTS.—

‘(1) IN GENERAL.—It shall be unlawful for
any person to manufacture, package, sell,
offer to sell, distribute, or import for sale or
distribution within the United States any
cigarettes the package of which fails to bear,
in accordance with the requirements of this
section, one of the following labels:

“WARNING: Cigarettes are addictive.

“WARNING: Tobacco smoke can harm
your children.

“WARNING: Cigarettes cause fatal lung
disease.

“WARNING: Cigarettes cause cancer.

“WARNING: Cigarettes cause strokes and
heart disease.

“WARNING: Smoking during pregnancy
can harm your baby.

“WARNING: Smoking can kill you.

“WARNING: Tobacco smoke causes fatal
lung disease in nonsmokers.
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“WARNING: Quitting smoking now greatly
reduces serious risks to your health.

‘“(2) PLACEMENT; TYPOGRAPHY; ETC.—Each
label statement required by paragraph (1)
shall be located in the upper portion of the
front and rear panels of the package, directly
on the package underneath the cellophane or
other clear wrapping. Each label statement
shall comprise at least the top 30 percent of
the front and rear panels of the package. The
word ‘WARNING’ shall appear in capital let-
ters and all text shall be in conspicuous and
legible 17-point type, unless the text of the
label statement would occupy more than 70
percent of such area, in which case the text
may be in a smaller conspicuous and legible
type size, provided that at least 60 percent of
such area is occupied by required text. The
text shall be black on a white background, or
white on a black background, in a manner
that contrasts, by typography, layout, or
color, with all other printed material on the
package, in an alternating fashion under the
plan submitted under subsection (c).

‘‘(3) DOES NOT APPLY TO FOREIGN DISTRIBU-
TION.—The provisions of this subsection do
not apply to a tobacco product manufacturer
or distributor of cigarettes which does not
manufacture, package, or import cigarettes
for sale or distribution within the United
States.

‘“(4) APPLICABILITY TO RETAILERS.—A re-
tailer of cigarettes shall not be in violation
of this subsection for packaging that—

‘‘(A) contains a warning label;

‘‘(B) is supplied to the retailer by a license-
or permit-holding tobacco product manufac-
turer, importer, or distributor; and

“(C) is not altered by the retailer in a way
that is material to the requirements of this
subsection.

*“(b) ADVERTISING REQUIREMENTS.—

‘(1) IN GENERAL.—It shall be unlawful for
any tobacco product manufacturer, im-
porter, distributor, or retailer of cigarettes
to advertise or cause to be advertised within
the United States any cigarette unless its
advertising bears, in accordance with the re-
quirements of this section, one of the labels
specified in subsection (a).

‘(2) TYPOGRAPHY, ETC.—Each label state-
ment required by subsection (a) in cigarette
advertising shall comply with the standards
set forth in this paragraph. For press and
poster advertisements, each such statement
and (where applicable) any required state-
ment relating to tar, nicotine, or other con-
stituent (including a smoke constituent)
yield shall comprise at least 20 percent of the
area of the advertisement and shall appear in
a conspicuous and prominent format and lo-
cation at the top of each advertisement
within the trim area. The Secretary may re-
vise the required type sizes in such area in
such manner as the Secretary determines ap-
propriate. The word ‘WARNING’ shall appear
in capital letters, and each label statement
shall appear in conspicuous and legible type.
The text of the label statement shall be
black if the background is white and white if
the background is black, under the plan sub-
mitted under subsection (c). The label state-
ments shall be enclosed by a rectangular bor-
der that is the same color as the letters of
the statements and that is the width of the
first downstroke of the capital ‘W’ of the
word ‘WARNING’ in the label statements.
The text of such label statements shall be in
a typeface pro rata to the following require-
ments: 45-point type for a whole-page
broadsheet newspaper advertisement; 39-
point type for a half-page broadsheet news-
paper advertisement; 39-point type for a
whole-page tabloid newspaper advertise-
ment; 27-point type for a half-page tabloid
newspaper advertisement; 31.5-point type for
a double page spread magazine or whole-page
magazine advertisement; 22.5-point type for
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a 28 centimeter by 3 column advertisement;
and 15-point type for a 20 centimeter by 2
column advertisement. The label statements
shall be in English, except that—

‘“(A) in the case of an advertisement that
appears in a newspaper, magazine, peri-
odical, or other publication that is not in
English, the statements shall appear in the
predominant language of the publication;
and

‘“(B) in the case of any other advertisement
that is not in English, the statements shall
appear in the same language as that prin-
cipally used in the advertisement.

‘(3) MATCHBOOKS.—Notwithstanding para-
graph (2), for matchbooks (defined as con-
taining not more than 20 matches) custom-
arily given away with the purchase of to-
bacco products, each label statement re-
quired by subsection (a) may be printed on
the inside cover of the matchbook.

‘“(4) ADJUSTMENT BY SECRETARY.—The Sec-
retary may, through a rulemaking under sec-
tion 5563 of title 5, United States Code, adjust
the format and type sizes for the label state-
ments required by this section; the text, for-
mat, and type sizes of any required tar, nico-
tine yield, or other constituent (including
smoke constituent) disclosures; or the text,
format, and type sizes for any other disclo-
sures required under the Federal Food, Drug,
and Cosmetic Act. The text of any such label
statements or disclosures shall be required
to appear only within the 20 percent area of
cigarette advertisements provided by para-
graph (2). The Secretary shall promulgate
regulations which provide for adjustments in
the format and type sizes of any text re-
quired to appear in such area to ensure that
the total text required to appear by law will
fit within such area.

““(c) MARKETING REQUIREMENTS.—

‘(1) RANDOM DISPLAY.—The label state-
ments specified in subsection (a)(1) shall be
randomly displayed in each 12-month period,
in as equal a number of times as is possible
on each brand of the product and be ran-
domly distributed in all areas of the United
States in which the product is marketed in
accordance with a plan submitted by the to-
bacco product manufacturer, importer, dis-
tributor, or retailer and approved by the Sec-
retary.

‘“(2) ROTATION.—The label statements spec-
ified in subsection (a)(1) shall be rotated
quarterly in alternating sequence in adver-
tisements for each brand of cigarettes in ac-
cordance with a plan submitted by the to-
bacco product manufacturer, importer, dis-
tributor, or retailer to, and approved by, the
Secretary.

‘“(3) REVIEW.—The Secretary shall review
each plan submitted under paragraph (2) and
approve it if the plan—

‘“(A) will provide for the equal distribution
and display on packaging and the rotation
required in advertising under this sub-
section; and

‘“(B) assures that all of the labels required
under this section will be displayed by the
tobacco product manufacturer, importer,
distributor, or retailer at the same time.

“(4) APPLICABILITY TO RETAILERS.—This
subsection and subsection (b) apply to a re-
tailer only if that retailer is responsible for
or directs the label statements required
under this section except that this paragraph
shall not relieve a retailer of liability if the
retailer displays, in a location open to the
public, an advertisement that does not con-
tain a warning label or has been altered by
the retailer in a way that is material to the
requirements of this subsection and sub-
section (b).”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect 12
months after the date of enactment of this
Act. Such effective date shall be with respect

April 1, 2009

to the date of manufacture, provided that, in
any case, beginning 30 days after such effec-
tive date, a manufacturer shall not introduce
into the domestic commerce of the United
States any product, irrespective of the date
of manufacture, that is not in conformance
with section 4 of the Federal Cigarette La-
beling and Advertising Act (15 U.S.C. 1333),
as amended by subsection (a).

SEC. 202. AUTHORITY TO REVISE CIGARETTE

WARNING LABEL STATEMENTS.

(a) PREEMPTION.—Section 5(a) of the Fed-
eral Cigarette Labeling and Advertising Act
(15 U.S.C. 1334(a)) is amended by striking
“No” and inserting ‘‘Except to the extent
the Secretary requires additional or dif-
ferent statements on any cigarette package
by a regulation, by an order, by a standard,
by an authorization to market a product, or
by a condition of marketing a product, pur-
suant to the Family Smoking Prevention
and Tobacco Control Act (and the amend-
ments made by that Act), or as required
under section 903(a)(2) or section 920(a) of the
Federal Food, Drug, and Cosmetic Act, no”.

(b) CHANGE IN REQUIRED STATEMENTS.—Sec-
tion 4 of the Federal Cigarette Labeling and
Advertising Act (15 U.S.C. 1333), as amended
by section 201, is further amended by adding
at the end the following:

“(d) CHANGE IN REQUIRED STATEMENTS.—
The Secretary may, by a rulemaking con-
ducted under section 553 of title 5, United
States Code, adjust the format, type size,
and text of any of the label requirements, re-
quire color graphics to accompany the text,
incr