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that which is set out in 4(d) of the bill or by
a preemption analysis in which a court con-
cludes that the overall meaning of the fed-
eral law and its plain text do not preclude
state common law tort claims. That is un-
likely for two reasons. First, the plain mean-
ing if the bill (congressional intention) is the
elimination of liability, and second, the list
of those areas that are ‘‘preserved’ or carved
out does not include state common law tort
claims.

On the question of preemption, listed at
the end of this letter are citations to three
fairly recent cases in which federal courts
have struggled with the question of whether
a federal bill has a preemptive effect on state
tort claims. I inserted footnote 14 from the
Welding Fume Products Liability case di-
rectly below to give you an idea of the com-
plexity of this field. The short of it is, as
Richard Ausness said in note 14: “‘[Tlhe
Court’s preemption jurisprudence appears to
be bereft of any coherent theory or method-
ology” and ‘is in a terrible state. . ..”
Therefore, one would not want to leave to
subsequent judicial interpretation whether
state common law tort claims for failure to
exercise due care in hiring coaches, inves-
tigating backgrounds, or overseeing inappro-
priate activity would be actionable.

If it is the intention of the drafters of this
legislation to exempt State common law tort
claims from liability, they must say so, or
the obvious effect of the bill—what will be
seen as the clear intent of congress—will
dominate.

H.R. 1176 has only one purpose: limitation
of liability. It is hard to see any other pur-
pose. As the case law makes clear, the domi-
nant analytical factor in exclusion (carve-
out) and preemption cases is congressional
intent. The more elaborate interpretations,
such as those in the cases below, are required
when the purpose of the legislation is regula-
tion of a field and the open question is the
extent to which that regulation and a state
law can co-exist. Sadly, will not be a ques-
tion if this bill passes and becomes law.

After reading the bill, I see no language
that exempts state common law tort claims.
To the contrary, the specific areas exempted
(e.g. labor law, antitrust law, statutory
claims, etc.) suggest that Congress intends
to exempt very specific areas only. Given
that list in 4(d), unless the bill were amended
to include an exemption for all state com-
mon law tort claims, the bill will be seen as
a bar to cases involving negligent hiring,
failure to assess background, negligent over-
sight of individuals who may well do great
harm to children, to athletes, to those most
in need of protection.

A plain reading of Section 4(d) and Section
5 suggests that those claims would be
barred—and that is really quite horrendous.
Cutting off liability, arbitrarily, undermines
the incentives for better products and serv-
ices. From the perspective of children who
might be victimized by adults, treated in
ways that are patently destructive from an
emotional or psychological vantage point,
what possible reason could there be to pass
this bill?

During the earlier debates regarding the
Volunteer Immunity ACT, supporters con-
tended that while the legislation liberated
coaches and volunteers from the risk of li-
ability, even when they were negligent, it
left the organizations as viable defendants in
the event a plaintiff could fashion a respond-
ent superior theory or a general vicarious li-
ability claim under State law. H.R. 1176
would destroy that protection.

Although the three cases listed below hold
out hope that a State common law tort
claim might survive, H.R. 1176 is not a bill
that regulates a field. Therefore, it would
not give rise to the question of whether the
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federal regulation can co-exist with State
law, or whether state law creates obligation
“in addition to and different from’ federal
requirements.

This is exactly the kind of tort reform that
has been proposed for the last 25 years: a
limitation on liability, blocking those who
most need protection from access to the civil
justice system. It is clear to see why large
nonprofits want to limit liability. It is very
hard to see why Congress would give in to
that demand when the consequence would be
to eviscerate an important set of incentives
that protect those likely to be victimized.

Tort reform has always been an unfair
fight. Think about the alignment of forces.
On the side of those seeking to limit liability
is the entire GNP. All of U.S. manufacturing,
all of retailing, the health care industry, the
pharmaceuticals, the insurance companies
(who have as yet produced a coherent reason
why this protection is badly needed based on
anything resembling a juried study, com-
prehensive payout or case list, or other cred-
ible source), and, in this bill, all of U.S. high-
er education—every college and university,
every athletic program, indeed, every non-
profit involved in orchestrating sports and
entertainment for tens of millions of chil-
dren and young adults, and finally, much of
the press who have abandoned consumers on
this issue, with the hope of never having to
pay punitive damages when they defame into
reputational oblivion a private citizen.

On the other side, opposing these limits on
accountability, are the defenders of the tort
system—under-funded and often fragmented
consumer groups, a few victims rights
groups, some of whom have been mocked as
shameless seekers of undeserved damage
awards and, of course, trial lawyers. Trial
lawyers—the architects of the consumer
rights movement, the advocates for you and
me when we are injured, the lawyers who
represent the consumer perspective—who
have been horribly vilified by a decades long
comprehensive campaign to undermine their
credibility, and in the shadow of this out-
rageous legislation, student groups (who
have a voice, presumably, but are as yet un-
heard).

This is hardly a fair fight.

And then there is the term ‘‘tort reform.”
Laws that provide the protection for con-
sumers, no incentive for greater safety, and
limit the rights of those who lack power are
hardly the stuff of reform.

And the data—or lack thereof—regarding
the current civil justice system. From the
CRS report forward, no credible juried study
documents a crisis in the tort or insurance
system or in the non-profit world that could
conceivably justify legislation that limits
arbitrarily consumer rights, as docs H.R.
1172.

This is tort reform as I have come to un-
derstand it—a series of bills that have but
one meaning: reducing accountability and
giving consumers nothing in exchange. It is
not that it is incomprehensible. In fact, the
reasoning is all too understandable. Who
would not like to be excused of responsibility
after they engaged in misconduct? The fact
that the reasoning underlying this bill is un-
derstandable, however, does not mean that it
is right, proper, just and fair. It is none of
those things.

Let me know if you are interested in dis-
cussing this further.
Sincerely,
ANDREW F. POPPER,
Professor of Law.
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TRIBUTE TO CONGRESSMAN CHRIS
CHOCOLA

HON. STEVE BUYER

OF INDIANA
IN THE HOUSE OF REPRESENTATIVES

Friday, December 8, 2006

Mr. BUYER. Mr. Speaker, my colleague
CHRIS CHOCOLA of Indiana will be leaving Con-
gress at the end of this session. | was im-
pressed by the dedicated service offered dur-
ing his tenure in the House of Representa-
tives. His background as a lawyer and suc-
cessful businessman was instrumental as a
constant champion of fiscal restraint by the
Federal Government. His extensive experi-
ence of managing a large public corporation
proved invaluable to his vision of how the Fed-
eral Government should operate. It inspired
his advocacy that government should be run
like a business, efficient and effective, always
with the customer and our fellow citizens.

As a member of both the Ways and Means
and Budget Committees, he introduced legis-
lation to streamline the budget process with
the hope of reining in excessive and
unfocused spending. CHRIS sought a reforma-
tion of the tax code so that hard working
Americans could keep more of their paycheck.
He introduced legislation so that families could
continue to make tax free withdrawals from an
education savings plan, as well as legislation
to allow individuals to make tax free deduc-
tions of medical expenses without a gross in-
come limitation. His boundless leadership and
bold initiatives will always be looked upon as
an asset to a grateful nation.

As a member of the Transportation and In-
frastructure Committee, he secured $12 million
in Federal funding needed to make historic im-
provements to U.S. 31, a roadway connecting
South Bend to Indianapolis. In addition, his
work on the committee also helped to com-
plete the Hoosier Heartland Corridor, a trans-
portation project that after over a decade is in
its final stage of construction.

CHRIS CHOCOLA’s service to this Nation and
to Indiana’s Second Congressional District will
leave an indelible mark for years to come.

————

PAYING TRIBUTE TO GEORGE ANN
RICE

HON. JON C. PORTER

OF NEVADA
IN THE HOUSE OF REPRESENTATIVES

Friday, December 8, 2006

Mr. PORTER. Mr. Speaker, | rise today to
honor my dear friend, Dr. George Ann Rice,
for her outstanding service and continued con-
tributions to our society.

Dr. Rice has been an invaluable asset to
the Las Vegas community throughout the
years. Throughout her many years of service,
she has committed herself to improving our
schools as the Associate Superintendent of
the Clark County School District. Her respon-
sibilities included recruiting and selecting li-
censed teachers, administrators and support
staff as well as securing changes in Nevada
Law and Nevada Administrative Codes related
to employment and licensure issues. Dr. Rice
served on the Clark County School District In-
vestment Committee for 15 years and as Ex-
ecutive Board Director to the Silver State
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Schools Credit Union for 9 years. She has
also judged regional and state debates for We
The People, a national high school govern-
ment competition promoting civic competence
and responsibility.

Dr. Rice received the Council of Great City
Schools Annual Award for Distinguished Serv-
ice in February of this year. She chairs the
Nevada Governor's Commission on Edu-
cational Excellence, serves as a member of
the Nevada Teacher Quality Task Force and
as a member of the Workforce Housing
Taskforce Subcommittee. She implemented
the first national Board for Professional Teach-
ing Standards effort in Nevada as well as cre-
ated a special department of the Strategic
Plan called Human Resources Development
Department, which focuses upon pre-service
development for teachers, administrators, and
support staff as well as provides support and
in-service development opportunities.

Dr. Rice has also aided the U.S. House of
Representatives in passing H.R. 2649,
Schools Safely Acquiring Faculty Excellence
Act, a bill which | sponsored that prohibits the
Secretary of Education from making funds
available to a State under any educational
program unless the Secretary determines that
the State has in place a criminal information
sharing system. It aims to make public the
identity of any individual in an educational set-
ting who has been arrested, charged, or con-
victed of a felony involving violence, statutory
rape, or any type of sexual abuse. Dr. Rice
participated in a hearing held by the Sub-
committee on 21st Century Competitiveness
under the Committee of House Education and
the Workforce.

Mr. Speaker, it is my pleasure to honor my
friend, Dr. George Ann Rice, for her years of
dedication and hard work. Her commitment
and energy will be missed after her forth-
coming retirement. | thank her for all her serv-
ice and | wish her luck with all her future en-
deavors.

—

RECOGNIZING ARMANDO DE LA
CRUZ

HON. CHARLES W. “CHIP” PICKERING

OF MISSISSIPPI
IN THE HOUSE OF REPRESENTATIVES

Friday, December 8, 2006

Mr. PICKERING. Mr. Speaker, Armando de
la Cruz has been inducted into the Starkville
Education Hall of Fame and was recognized
for his education, community leadership, and
national academic achievements at a recent
event in Starkville. De la Cruz taught 15 dif-
ferent undergraduate and graduate courses at
Mississippi State University for 30 years and
remains professor emeritus of biological
sciences at MSU. He has received 26 re-
search and educational competitive grants,
published four laboratory manuals, seven
study guides and more than 100 research pa-
pers. He has earned 12 scholarships and fel-
lowships including the Guggenheim and Ful-
bright Fellowships and was presented with 15
professional awards at MSU.

His research and teaching have taken him
to about 70 countries but, his time and atten-
tion continued to focus on his local community
where he founded the Sustainable Future

CONGRESSIONAL RECORD — Extensions of Remarks

Roundtable and wrote a column for the
Starkville Daily News entitled “Focus on the
Environment.”

He has served on the Board of Directors for
Helping Hands Ministries, the Red Cross, the
Starkville Community Theater, and Habitat for
Humanity. He served on the board and as
president of the Starkville Area Arts Council in
2004, and served as chairman of the Cotton
District Arts Festival in 2003 and 2004.

He is the recipient of the Southwire Commu-
nity Environmental Award in 1999 and the T.E.
Veitch Community Service Award in 2004.

| hope this Congress joins me in recognizing
Armando de la Cruz as he adds the Starkville
Education Hall of Fame membership to his
long list of achievements and honors.

RECOGNIZING THE SERVICE OF
POSITIVE RESPONSE

HON. LYNN A. WESTMORELAND

OF GEORGIA
IN THE HOUSE OF REPRESENTATIVES

Friday, December 8, 2006

Mr. WESTMORELAND. Mr. Speaker, | rise
today to recognize the service of a wonderful
organization in my district, Positive Response,
and their work in the continuing battle against
HIV/AIDS.

HIV/AIDS is an epidemic that has run ramp-
ant in our Nation since its discovery in the
U.S. in 1981. Today, over a million people in
our Nation live with HIV/AIDS, with more than
40,000 people each year learning they have
the virus.

On December 1, 2006, we all recognized
World AIDS Day, to bring attention to the
threat facing many individuals, and to continue
to promote efforts at preventing and ending
the spread of the AIDS virus.

Organizations like Positive Response have
taken positive steps to do just that—in my dis-
trict, Positive Response helps prevent the
spread of HIV/AIDS both through education
and testing. Of the million people who have
HIV/AIDS today, up to a quarter of them still
do not know they have the virus. Education
and testing are necessary to help stop the

spread of this virus.
But the efforts do not end when someone

contracts HIV/AIDS. Positive Response works
hard to provide human and compassionate
support for people living with HIV/AIDS, help-
ing them understand their disease, and how
they can continue their life. The abundance of
treatments today help those with HIV/AIDS
maintain a normal life, and Positive Response
helps ensure they are able to continue to live
a healthy and full life.

Mr. Speaker, we need more organizations
like Positive Response. On the somber note
that is World AIDS Day, we are grateful for the
dedication and commitment of Positive Re-
sponse to fighting HIV/AIDS and helping those
who are so much in need.

CELEBRATING THE LIFE OF DR.
STANLEY E. MONROE, SR.

HON. RALPH M. HALL

OF TEXAS
IN THE HOUSE OF REPRESENTATIVES

Friday, December 8, 2006

Mr. HALL. Mr. Speaker, it is an honor to re-
member the life of my friend Dr. Stanley E.
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Monroe, Sr., longtime physician from Sher-
man, TX, whose passing last year was
mourned by family and his many friends.

Dr. Monroe was the first specialist in Inter-
nal Medicine to settle in Grayson County,
where he joined the Essin Clinic with Dr. E.M.
Essin, and, later, Dr. Harry Shytles. Dr. Mon-
roe joined the staff of the Wilson N. Jones and
St. Vincent’s Hospitals, where he remained
active for 35 years. He also donated the first
ECG machine to Wilson N. Jones Hospital
and started their first medical library.

Dr. Monroe was President of the Grayson
County Medical Society the year Medicare
started and was a life member of the Amer-
ican Medical Association. He volunteered his
services treating students at the Adams Health
Center of Austin College five days a week for
eight years after coming to Sherman. He was
known for making house calls to patients in
Sherman, other towns, and in the country.
After closing his office, he served as Medical
Administrator of Shady Oaks and Chapel of
Care Nursing Homes for 10 years.

A sports enthusiast, Dr. Monroe participated
in track, basketball, softball, tennis, and golf
and had the opportunity to play at some of the
best courses in the world. He was an active
member of the First Baptist Church since
1948.

He also was an avid amateur photographer
and 16-mm filmmaker. After his parents died,
he organized reunions with his siblings every
spring, and in 2002 he published his autobiog-
raphy, which included 48 pages of pictures as
well as genealogical facts and important his-
torical and medical events.

Dr. Monroe studied at the University of Mis-
souri Medical School, and after achieving a
Bachelor of Science in Medicine, transferred
to the University of Arkansas Medical School,
where he received his MD degree in 1943. He
spent five years after Medical School in spe-
cialized medical training and research. As an
intern and resident at the University of Arkan-
sas Hospital, he was a part of a national ex-
periment on the value of Penicillin. Dr. Monroe
gave the first dose of Penicillin in Arkansas to
a “hopeless” patient who survived, and he
contributed two scientific papers before ac-
cepting a three-year Fellowship at Lahey Clin-
ic in Boston, where he contributed two addi-
tional papers.

Dr. Monroe is survived by his wife, Minnie;
son, Stanley, Jr. and wife Jeani; son, Alan and
wife Baceliza; son, Ronald and wife Nancy;
daughter, Kathie Buchanan and husband
John; daughter, Elizabeth (Betsy) Woodard;
sister, Geraldine McCurry; 13 grandchildren,
eight great-grandchildren, and other family
members.

Dr. Monroe’s long life was spent as a pio-
neer in medicine and a respected physician
and member of the community. He was a lov-
ing husband for over 68 years and a doting fa-
ther who insisted on education. He leaves be-
hind many colleagues and a loving family who
will miss him, and | will miss him, too. | am
honored to pay tribute to this great Amer-
ican—Dr. Stanley Monroe.
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