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(2) The withdrawal of the Federal land
under paragraph (1) shall be in effect for the
period beginning on the date of enactment of
this Act and ending on the earlier of—

(A) the date that is 2 years after the date
of enactment of this Act; or

(B) the date of the completion of the con-
veyance of Federal land under subsection
(D).

SA 1013. Mr. ENSIGN submitted an
amendment intended to be proposed by
him to the bill H.R. 2361, making ap-
propriations for the Department of the
Interior, environment, and related
agencies for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 254, after line 25, add the fol-
lowing:

SEC. 4 . None of the funds made avail-
able to the Forest Service under this Act
shall be expended or obligated for any activ-
ity relating to the demolition of buildings at
the Zephyr Shoals property, Lake Tahoe, Ne-
vada.

SA 1014. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 2361, making ap-
propriations for the Department of the
Interior, Environment, and related
agencies for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 234, line 5, strike 127,605,000 and
insert ‘122,156,000

On page 130, line 24, strike ‘‘766,564,000"’ and
insert <“772,013,000"".

SA 1015. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 2361, making ap-
propriations for the Department of the
Interior, Environment, and related
agencies for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 233, line 9, strike ‘126,264,000’ and
insert ‘121,264,000,

On page 234, line 5, strike ‘127,605,000’ and
insert <“122,156,000’

On page 130, line 24, strike ‘766,564,000’ and
insert 777,013,000,

SA 1016. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 2361, making ap-
propriations for the Department of the
Interior, Environment, and related
agencies for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the tale; as
follows:

On page 133, strike lines 16 through 22.

On page 139, strike lines 18 through 26.

On page 150, line 22, strike ‘86,005,000’ and
insert ‘*30,000,000".

On page 207, strike lines 4 through 12.

SA 1017. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 2361, making ap-
propriations for the Department of the
Interior, Environment, and related
agencies for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:
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On page 133, strike lines 16 through 22.

On page 139, strike lines 18 through 26.

On page 150, line 22, strike ‘86,005,000 and
insert ‘30,000,000"".

On page 207, strike lines 4 through 12.

On page 216, strike °‘2,732,323,000” and in-
sert ‘‘2,886,330,000"".

At the appropriate place, insert the fol-
lowing:

Provided further, That of the funds pro-
vided to the Indian Health Service, no less
than $227,000,000 shall be made available for
the Special Diabetes Program for Indians,
and no less than $216,080,000 shall be made
available for the Alcohol and Substance
Abuse Program.

SA 1018. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 2361, making ap-
propriations for the Department of the
Interior, Environment, and related
agencies for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

At the appropriate place, insert the fol-
lowing:

Provided further, That none of the funds in
this or any other Act may be used for the ac-
quisition of land for inclusion in the Deep
Fork National Wildlife Refuge.

SA 1019. Mr. COBURN submitted an
amendment intended to be proposed by
him to the bill H.R. 2361, making ap-
propriations for the Department of the
Interior, Environment, and related
agencies for the fiscal year ending Sep-
tember 30, 2006, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 133, strike lines 16 through 22.

On page 139, line 24, strike ‘40,827,000’ and
insert ‘‘8,827,000".

On page 150, line 22, strike ‘86,005,000’ and
insert ‘‘54,005,000".

On page 207, strike lines 4 through 12.

On page 216, strike 2,732,323,000’ and in-
sert ‘2,853,498,000"".

At the appropriate place, insert the fol-
lowing:

Provided further, That of the funds pro-
vided to the Indian Health Service, no less
than $210,000,000 shall be made available for
the Special Diabetes Program for Indians,
and no less than $200,248,000 shall be made
available for the Alcohol and Substance
Abuse Program.

PRIVILEGE OF THE FLOOR

Mr. BURNS. Mr. President, I ask
unanimous consent that privilege of
the floor be granted to George
Matejko, a detailee on my personal
staff, and Michele Gordon and Rachael
Taylor of the Appropriations Com-
mittee staff during consideration of
H.R. 2361, the fiscal year 2006 Interior
and related agencies appropriations
bill.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

————

JUNK FAX PREVENTION ACT OF
2005

Mr. ALEXANDER. Mr. President, on
behalf of the leader, I ask unanimous
consent the Senate proceed to the im-
mediate consideration of Calendar 120,
S. 714, the junk fax bill.
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The PRESIDING OFFICER. The
clerk will report the bill by title.
The legislative clerk read as follows:

A Dbill (S. 714) to amend section 227 of the
Communications Act of 1934 (47 U.S.C. 227)
relating to the prohibition on junk fax trans-
missions.

There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Committee
on Commerce, Science and Transpor-
tation, with amendments.

[Strike the part shown in black brackets
and insert the part shown in italic.]

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Junk Fax
Prevention Act of 2005,

SEC. 2. PROHIBITION ON FAX TRANSMISSIONS
CONTAINING UNSOLICITED ADVER-
TISEMENTS.

(a) PROHIBITION.—Section 227(b)(1)(C) of the
Communications Act of 1934 (47 U.S.C.
227(b)(1)(C)) is amended to read as follows:

“(C) to use any telephone facsimile ma-
chine, computer, or other device to send, to
a telephone facsimile machine, an unsolic-
ited advertisement, unless—

‘(i) the unsolicited advertisement is from
a sender with an established business rela-
tionship with the recipient; and

‘(ii) the unsolicited advertisement con-
tains a notice meeting the requirements
under paragraph (2)(D), except that the ex-
ception under clauses (i) and (ii) shall not
apply with respect to an unsolicited adver-
tisement sent to a telephone facsimile ma-
chine by a sender to whom a request has
been made not to send future unsolicited ad-
vertisements to such telephone facsimile
machine that complies with the require-
ments under paragraph (2)(E); or’’.

(b) DEFINITION OF ESTABLISHED BUSINESS
RELATIONSHIP.—Section 227(a) of the Commu-
nications Act of 1934 (47 U.S.C. 227(a)) is
amended—

(1) by redesignating paragraphs (2) through

(4) as paragraphs (3) through (5), respec-
tively; and

(2) by inserting after paragraph (1) the fol-
lowing:

‘“(2) The term ‘established business rela-
tionship’, for purposes only of subsection
(b)(1)(C)(i), shall have the meaning given the
term in section 64.1200 of title 47, Code of
Federal Regulations, as in effect on January
1, 2003, except that—

‘“(A) such term shall include a relationship
between a person or entity and a business
subscriber subject to the same terms appli-
cable under such section to a relationship be-
tween a person or entity and a residential
subscriber; and

‘“(B) an established business relationship
shall be subject to any time limitation es-
tablished pursuant to paragraph (2)(G)).”.

(¢) REQUIRED NOTICE OF OPT-OUT OPPOR-
TUNITY.—Section 227(b)(2) of the Communica-
tions Act of 1934 (47 U.S.C. 227(b)(2)) is
amended—

(1) in subparagraph (B), by striking ‘“‘and”
at the end;

(2) in subparagraph (C), by striking the pe-
riod at the end and inserting a semicolon;
and

(3) by adding at the end the following:

‘(D) shall provide that a notice contained
in an unsolicited advertisement complies
with the requirements under this subpara-
graph only if—

‘“(i) the notice is clear and conspicuous and
on the first page of the unsolicited advertise-
ment;
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‘(ii) the notice states that the recipient
may make a request to the sender of the un-
solicited advertisement not to send any fu-
ture unsolicited advertisements to a tele-
phone facsimile machine or machines and
that failure to comply, within the shortest
reasonable time, as determined by the Com-
mission, with such a request meeting the re-
quirements under subparagraph (E) is unlaw-
ful;

‘“(iii) the notice sets forth the require-
ments for a request under subparagraph (E);

“‘(iv) the notice includes—

““(I) a domestic contact telephone and fac-
simile machine number for the recipient to
transmit such a request to the sender; and

‘“(IT) a cost-free mechanism for a recipient
to transmit a request pursuant to such no-
tice to the sender of the unsolicited adver-
tisement; the Commission shall by rule re-
quire the sender to provide such a mecha-
nism and may, in the discretion of the Com-
mission and subject to such conditions as the
Commission may prescribe, exempt certain
classes of small business senders, but only if
the Commission determines that the costs to
such class are unduly burdensome given the
revenues generated by such small businesses;

‘(v) the telephone and facsimile machine
numbers and the cost-free mechanism set
forth pursuant to clause (iv) permit an indi-
vidual or business to make such a request
[during regular business hours;] at any time
on any day of the week; and

‘“(vi) the notice complies with the require-
ments of subsection (d);”.

(d) REQUEST To OPT-OUT OF FUTURE UNSO-
LICITED ADVERTISEMENTS.—Section 227(b)(2)
of the Communications Act of 1934 (47 U.S.C.
227(b)(2)), as amended by subsection (c), is
further amended by adding at the end the
following:

‘“(E) shall provide, by rule, that a request
not to send future unsolicited advertise-
ments to a telephone facsimile machine com-
plies with the requirements under this sub-
paragraph only if—

‘(i) the request identifies the telephone
number or numbers of the telephone fac-
simile machine or machines to which the re-
quest relates;

‘“(ii) the request is made to the telephone
or facsimile number of the sender of such an
unsolicited advertisement provided pursuant
to subparagraph (D)(iv) or by any other
method of communication as determined by
the Commission; and

‘“(iii) the person making the request has
not, subsequent to such request, provided ex-
press invitation or permission to the sender,
in writing or otherwise, to send such adver-
tisements to such person at such telephone
facsimile machine;”’.

(e) AUTHORITY TO ESTABLISH NONPROFIT
EXCEPTION.—Section 227(b)(2) of the Commu-
nications Act of 1934 (47 U.S.C. 227(b)(2)), as
amended by subsections (¢) and (d), is further
amended by adding at the end the following:

“(F) may, in the discretion of the Commis-
sion and subject to such conditions as the
Commission may prescribe, allow profes-
sional or trade associations that are tax-ex-
empt nonprofit organizations to send unso-
licited advertisements to their members in
furtherance of the association’s tax-exempt
purpose that do not contain the notice re-
quired by paragraph (1)(C)(ii), except that
the Commission may take action under this
subparagraph only—

‘(i) by regulation issued after public notice
and opportunity for public comment; and

‘(i) if the Commission determines that
such notice required by paragraph (1)(C)(ii)
is not necessary to protect the ability of the
members of such associations to stop such
associations from sending any future unso-
licited advertisements; and”’.
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(f) AUTHORITY TO ESTABLISH TIME LIMIT ON
ESTABLISHED BUSINESS RELATIONSHIP EXCEP-
TION.—Section 227(b)(2) of the Communica-
tions Act of 1934 (47 U.S.C. 227(b)(2)), as
amended by subsections (c), (d), and (e) of
this section, is further amended by adding at
the end the following:

“(G)1) may, consistent with clause (ii),
limit the duration of the existence of an es-
tablished business relationship, however, be-
fore establishing any such limits, the Com-
mission shall—

‘“(I) determine whether the existence of the
exception under paragraph (1)(C) relating to
an established business relationship has re-
sulted in a significant number of complaints
to the Commission regarding the sending of
unsolicited advertisements to telephone fac-
simile machines;

‘(IT) determine whether a significant num-
ber of any such complaints involve unsolic-
ited advertisements that were sent on the
basis of an established business relationship
that was longer in duration than the Com-
mission believes is consistent with the rea-
sonable expectations of consumers;

“(ITI) evaluate the costs to senders of dem-
onstrating the existence of an established
business relationship within a specified pe-
riod of time and the benefits to recipients of
establishing a limitation on such established
business relationship; and

“(IV) determine whether with respect to
small businesses, the costs would not be un-
duly burdensome; and

‘“(ii) may not commence a proceeding to
determine whether to limit the duration of
the existence of an established business rela-
tionship before the expiration of the [18-
month periodl 3-month period that begins on
the date of the enactment of the Junk Fax
Prevention Act of 2005.”".

(g) UNSOLICITED ADVERTISEMENT.—Section
227(a)(5) of the Communications Act of 1934,
as so redesignated by subsection (b)(1), is
amended by inserting ‘‘, in writing or other-
wise’’ before the period at the end.

(h) REGULATIONS.—Except as provided in
section 227(b)(2)(G)({i) of the Communica-
tions Act of 1934 (as added by subsection (f)),
not later than 270 days after the date of en-
actment of this Act, the Federal Commu-
nications Commission shall issue regulations
to implement the amendments made by this
section.

SEC. 3. FCC ANNUAL REPORT REGARDING JUNK
FAX ENFORCEMENT.

Section 227 of the Communications Act of
1934 (47 U.S.C. 227) is amended by adding at
the end the following:

“(g) JUNK FAX ENFORCEMENT REPORT.—The
Commission shall submit an annual report to
Congress regarding the enforcement during
the past year of the provisions of this section
relating to sending of unsolicited advertise-
ments to telephone facsimile machines,
which report shall include—

‘(1) the number of complaints received by
the Commission during such year alleging
that a consumer received an unsolicited ad-
vertisement via telephone facsimile machine
in violation of the Commission’s rules;

‘(2) the number of citations issued by the
Commission pursuant to section 503 during
the year to enforce any law, regulation, or
policy relating to sending of unsolicited ad-
vertisements to telephone facsimile ma-
chines;

“(3) the number of notices of apparent li-
ability issued by the Commission pursuant
to section 503 during the year to enforce any
law, regulation, or policy relating to sending
of unsolicited advertisements to telephone
facsimile machines;

‘“(4) for each notice referred to in para-
graph (3)—

““(A) the amount of the proposed forfeiture
penalty involved;
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‘““(B) the person to whom the notice was
issued;

‘(C) the length of time between the date
on which the complaint was filed and the
date on which the notice was issued; and

‘(D) the status of the proceeding;

‘(5) the number of final orders imposing
forfeiture penalties issued pursuant to sec-
tion 503 during the year to enforce any law,
regulation, or policy relating to sending of
unsolicited advertisements to telephone fac-
simile machines;

‘‘(6) for each forfeiture order referred to in
paragraph (5)—

““(A) the amount of the penalty imposed by
the order;

‘“(B) the person to whom the order was
issued;

‘(C) whether the forfeiture penalty has
been paid; and

‘(D) the amount paid;

“(7) for each case in which a person has
failed to pay a forfeiture penalty imposed by
such a final order, whether the Commission
referred such matter for recovery of the pen-
alty; and

*“(8) for each case in which the Commission
referred such an order for recovery—

‘“(A) the number of days from the date the
Commission issued such order to the date of
such referral;

‘(B) whether an action has been com-
menced to recover the penalty, and if so, the
number of days from the date the Commis-
sion referred such order for recovery to the
date of such commencement; and

‘(C) whether the recovery action resulted
in collection of any amount, and if so, the
amount collected.”.

SEC. 4. GAO STUDY OF JUNK FAX ENFORCEMENT.

(a) IN GENERAL.—The Comptroller General
of the United States shall conduct a study
regarding complaints received by the Fed-
eral Communications Commission con-
cerning unsolicited advertisements sent to
telephone facsimile machines, which study
shall determine—

(1) the mechanisms established by the
Commission to receive, investigate, and re-
spond to such complaints;

(2) the level of enforcement success
achieved by the Commission regarding such
complaints;

(3) whether complainants to the Commis-
sion are adequately informed by the Com-
mission of the responses to their complaints;
and

(4) whether additional enforcement meas-
ures are necessary to protect consumers, in-
cluding recommendations regarding such ad-
ditional enforcement measures.

(b) ADDITIONAL ENFORCEMENT REMEDIES.—
In conducting the analysis and making the
recommendations required under subsection
(a)(4), the Comptroller General shall specifi-
cally examine—

(1) the adequacy of existing statutory en-
forcement actions available to the Commis-
sion;

(2) the adequacy of existing statutory en-
forcement actions and remedies available to
consumers;

(3) the impact of existing statutory en-
forcement remedies on senders of facsimiles;

(4) whether increasing the amount of finan-
cial penalties is warranted to achieve great-
er deterrent effect; and

(5) whether establishing penalties and en-
forcement actions for repeat violators or
abusive violations similar to those estab-
lished under section 1037 of title 18, United
States Code, would have a greater deterrent
effect.

(c) REPORT.—Not later than 270 days after
the date of enactment of this Act, the Comp-
troller General shall submit a report on the
results of the study under this section to the



S7382

Committee on Commerce, Science, and
Transportation of the Senate and the Com-
mittee on Energy and Commerce of the
House of Representatives.

Mr. ALEXANDER. Mr. President, I
ask unanimous consent the committee-
reported amendments, as amended, be
agreed to, the amendment at the desk
be agreed to, the bill, as amended, be
read the third time and passed, the mo-
tions to reconsider be laid upon the
table en bloc, and any statements re-
lating to the bill be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The committee amendments were
agreed to.

The amendment (No. 1011) was agreed
to, as follows:

(Purpose: To require post-date-of-enactment
authorization for an established business
relationship to a telephone facsimile ma-
chine)

On page 2, line 15, strike ‘“‘and”.

On page 2, between lines 15 and 16, insert
the following:

‘“(ii) the sender obtained the number of the
telephone facsimile machine through—

““(I) the voluntary communication of such
number, within the context of such estab-
lished business relationship, from the recipi-
ent of the unsolicited advertisement, or

‘“(IT) a directory, advertisement, or site on
the Internet to which the recipient volun-
tarily agreed to make available its facsimile
number for public distribution,

except that this clause shall not apply in the

case of an unsolicited advertisement that is

sent based on an established business rela-
tionship with the recipient that was in exist-
ence before the date of enactment of the

Junk Fax Prevention Act of 2005 if the send-

er possessed the facsimile machine number

of the recipient before such date of enact-
ment; and”

On page 2, strike lines 16 through 26 and in-
sert the following:

‘“(iii) the unsolicited advertisement con-
tains a notice meeting the requirements
under paragraph (2)(D),
except that the exception under clauses (i)
and (ii) shall not apply with respect to an
unsolicited advertisement sent to a tele-
phone facsimile machine by a sender to
whom a request has been made not to send
future unsolicited advertisements to such
telephone facsimile machine that complies
with the requirements under paragraph
(2)(E); or”.

On page 7, line 17, strike *“(1)(C)(ii),” and
insert ““(1)(C)(ii),”.

On page 7, line 25, strike ‘(1)(C)(ii)”’ and in-
sert “(1)(C)(iii)”.

The bill (S. 714), as amended, was
read the third time and passed, as fol-
lows:

S. 714

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Junk Fax
Prevention Act of 2005”".

SEC. 2. PROHIBITION ON FAX TRANSMISSIONS
CONTAINING UNSOLICITED ADVER-
TISEMENTS.

(a) PROHIBITION.—Section 227(b)(1)(C) of the
Communications Act of 1934 (47 U.S.C.
227(b)(1)(C)) is amended to read as follows:

‘“(C) to use any telephone facsimile ma-
chine, computer, or other device to send, to
a telephone facsimile machine, an unsolic-
ited advertisement, unless—
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‘(i) the unsolicited advertisement is from
a sender with an established business rela-
tionship with the recipient;

‘‘(ii) the sender obtained the number of the
telephone facsimile machine through—

‘“(I) the voluntary communication of such
number, within the context of such estab-
lished business relationship, from the recipi-
ent of the unsolicited advertisement, or

““(II) a directory, advertisement, or site on
the Internet to which the recipient volun-
tarily agreed to make available its facsimile
number for public distribution,

except that this clause shall not apply in the
case of an unsolicited advertisement that is
sent based on an established business rela-
tionship with the recipient that was in exist-
ence before the date of enactment of the
Junk Fax Prevention Act of 2005 if the send-
er possessed the facsimile machine number
of the recipient before such date of enact-
ment; and

‘“(iii) the unsolicited advertisement con-
tains a notice meeting the requirements
under paragraph (2)(D),
except that the exception under clauses (i)
and (ii) shall not apply with respect to an
unsolicited advertisement sent to a tele-
phone facsimile machine by a sender to
whom a request has been made not to send
future unsolicited advertisements to such
telephone facsimile machine that complies
with the requirements under paragraph
(2)(E); or”.

(b) DEFINITION OF ESTABLISHED BUSINESS
RELATIONSHIP.—Section 227(a) of the Commu-
nications Act of 1934 (47 U.S.C. 227(a)) is
amended—

(1) by redesignating paragraphs (2) through
(4) as paragraphs (3) through (5b), respec-
tively; and

(2) by inserting after paragraph (1) the fol-
lowing:

‘“(2) The term ‘established business rela-
tionship’, for purposes only of subsection
(b)(1)(C)(i), shall have the meaning given the
term in section 64.1200 of title 47, Code of
Federal Regulations, as in effect on January
1, 2003, except that—

““(A) such term shall include a relationship
between a person or entity and a business
subscriber subject to the same terms appli-
cable under such section to a relationship be-
tween a person or entity and a residential
subscriber; and

‘““(B) an established business relationship
shall be subject to any time limitation es-
tablished pursuant to paragraph (2)(G)).”.

(¢) REQUIRED NOTICE OF OPT-OUT OPPOR-
TUNITY.—Section 227(b)(2) of the Communica-
tions Act of 1934 (47 U.S.C. 227(b)(2)) is
amended—

(1) in subparagraph (B), by striking ‘“‘and”
at the end;

(2) in subparagraph (C), by striking the pe-
riod at the end and inserting a semicolon;
and

(3) by adding at the end the following:

‘(D) shall provide that a notice contained
in an unsolicited advertisement complies
with the requirements under this subpara-
graph only if—

‘(i) the notice is clear and conspicuous and
on the first page of the unsolicited advertise-
ment;

‘“(ii) the notice states that the recipient
may make a request to the sender of the un-
solicited advertisement not to send any fu-
ture unsolicited advertisements to a tele-
phone facsimile machine or machines and
that failure to comply, within the shortest
reasonable time, as determined by the Com-
mission, with such a request meeting the re-
quirements under subparagraph (E) is unlaw-
ful;

‘“(iii) the notice sets forth the require-
ments for a request under subparagraph (E);
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“(iv) the notice includes—

“(I) a domestic contact telephone and fac-
simile machine number for the recipient to
transmit such a request to the sender; and

‘“(IT) a cost-free mechanism for a recipient
to transmit a request pursuant to such no-
tice to the sender of the unsolicited adver-
tisement; the Commission shall by rule re-
quire the sender to provide such a mecha-
nism and may, in the discretion of the Com-
mission and subject to such conditions as the
Commission may prescribe, exempt certain
classes of small business senders, but only if
the Commission determines that the costs to
such class are unduly burdensome given the
revenues generated by such small businesses;

‘“(v) the telephone and facsimile machine
numbers and the cost-free mechanism set
forth pursuant to clause (iv) permit an indi-
vidual or business to make such a request at
any time on any day of the week; and

‘“(vi) the notice complies with the require-
ments of subsection (d);”.

(d) REQUEST To OPT-OUT OF FUTURE UNSO-
LICITED ADVERTISEMENTS.—Section 227(b)(2)
of the Communications Act of 1934 (47 U.S.C.
227(b)(2)), as amended by subsection (c), is
further amended by adding at the end the
following:

‘“‘(E) shall provide, by rule, that a request
not to send future unsolicited advertise-
ments to a telephone facsimile machine com-
plies with the requirements under this sub-
paragraph only if—

‘(i) the request identifies the telephone
number or numbers of the telephone fac-
simile machine or machines to which the re-
quest relates;

‘‘(ii) the request is made to the telephone
or facsimile number of the sender of such an
unsolicited advertisement provided pursuant
to subparagraph (D)(iv) or by any other
method of communication as determined by
the Commission; and

‘‘(iii) the person making the request has
not, subsequent to such request, provided ex-
press invitation or permission to the sender,
in writing or otherwise, to send such adver-
tisements to such person at such telephone
facsimile machine;”.

(e) AUTHORITY TO ESTABLISH NONPROFIT
EXCEPTION.—Section 227(b)(2) of the Commu-
nications Act of 1934 (47 U.S.C. 227(b)(2)), as
amended by subsections (¢) and (d), is further
amended by adding at the end the following:

‘“(F) may, in the discretion of the Commis-
sion and subject to such conditions as the
Commission may prescribe, allow profes-
sional or trade associations that are tax-ex-
empt nonprofit organizations to send unso-
licited advertisements to their members in
furtherance of the association’s tax-exempt
purpose that do not contain the notice re-
quired by paragraph (1)(C)(iii), except that
the Commission may take action under this
subparagraph only—

‘(i) by regulation issued after public notice
and opportunity for public comment; and

‘‘(ii) if the Commission determines that
such notice required by paragraph (1)(C)(iii)
is not necessary to protect the ability of the
members of such associations to stop such
associations from sending any future unso-
licited advertisements; and’’.

(f) AUTHORITY TO ESTABLISH TIME LIMIT ON
ESTABLISHED BUSINESS RELATIONSHIP EXCEP-
TION.—Section 227(b)(2) of the Communica-
tions Act of 1934 (47 U.S.C. 227(b)(2)), as
amended by subsections (c¢), (d), and (e) of
this section, is further amended by adding at
the end the following:

“(G)(I) may, consistent with clause (ii),
limit the duration of the existence of an es-
tablished business relationship, however, be-
fore establishing any such limits, the Com-
mission shall—

‘(I) determine whether the existence of the
exception under paragraph (1)(C) relating to
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an established business relationship has re-
sulted in a significant number of complaints
to the Commission regarding the sending of
unsolicited advertisements to telephone fac-
simile machines;

“(IT) determine whether a significant num-
ber of any such complaints involve unsolic-
ited advertisements that were sent on the
basis of an established business relationship
that was longer in duration than the Com-
mission believes is consistent with the rea-
sonable expectations of consumers;

“(IIT) evaluate the costs to senders of dem-
onstrating the existence of an established
business relationship within a specified pe-
riod of time and the benefits to recipients of
establishing a limitation on such established
business relationship; and

“(IV) determine whether with respect to
small businesses, the costs would not be un-
duly burdensome; and

‘(ii) may not commence a proceeding to
determine whether to limit the duration of
the existence of an established business rela-
tionship before the expiration of the 3-month
period that begins on the date of the enact-
ment of the Junk Fax Prevention Act of
2005.".

(g) UNSOLICITED ADVERTISEMENT.—Section
227(a)(b) of the Communications Act of 1934,
as so redesignated by subsection (b)(1), is
amended by inserting ‘‘, in writing or other-
wise’’ before the period at the end.

(h) REGULATIONS.—Except as provided in
section 227(b)(2)(G)(ii) of the Communica-
tions Act of 1934 (as added by subsection (f)),
not later than 270 days after the date of en-
actment of this Act, the Federal Commu-
nications Commission shall issue regulations
to implement the amendments made by this
section.

SEC. 3. FCC ANNUAL REPORT REGARDING JUNK
FAX ENFORCEMENT.

Section 227 of the Communications Act of
1934 (47 U.S.C. 227) is amended by adding at
the end the following:

‘(g) JUNK FAX ENFORCEMENT REPORT.—The
Commission shall submit an annual report to
Congress regarding the enforcement during
the past year of the provisions of this section
relating to sending of unsolicited advertise-
ments to telephone facsimile machines,
which report shall include—

‘(1) the number of complaints received by
the Commission during such year alleging
that a consumer received an unsolicited ad-
vertisement via telephone facsimile machine
in violation of the Commission’s rules;

‘(2) the number of citations issued by the
Commission pursuant to section 503 during
the year to enforce any law, regulation, or
policy relating to sending of unsolicited ad-
vertisements to telephone facsimile ma-
chines;

‘(3) the number of notices of apparent li-
ability issued by the Commission pursuant
to section 503 during the year to enforce any
law, regulation, or policy relating to sending
of unsolicited advertisements to telephone
facsimile machines;

‘“(4) for each notice referred to in para-
graph (3)—

““(A) the amount of the proposed forfeiture
penalty involved;

‘““(B) the person to whom the notice was
issued;

‘(C) the length of time between the date
on which the complaint was filed and the
date on which the notice was issued; and

‘(D) the status of the proceeding;

‘() the number of final orders imposing
forfeiture penalties issued pursuant to sec-
tion 503 during the year to enforce any law,
regulation, or policy relating to sending of
unsolicited advertisements to telephone fac-
simile machines;

‘“(6) for each forfeiture order referred to in
paragraph (5)—
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‘“(A) the amount of the penalty imposed by
the order;

‘“(B) the person to whom the order was
issued;

‘“(C) whether the forfeiture penalty has
been paid; and

‘(D) the amount paid;

‘(7) for each case in which a person has
failed to pay a forfeiture penalty imposed by
such a final order, whether the Commission
referred such matter for recovery of the pen-
alty; and

‘“(8) for each case in which the Commission
referred such an order for recovery—

‘“(A) the number of days from the date the
Commission issued such order to the date of
such referral;

‘(B) whether an action has been com-
menced to recover the penalty, and if so, the
number of days from the date the Commis-
sion referred such order for recovery to the
date of such commencement; and

‘(C) whether the recovery action resulted
in collection of any amount, and if so, the
amount collected.”.

SEC. 4. GAO STUDY OF JUNK FAX ENFORCEMENT.

(a) IN GENERAL.—The Comptroller General
of the United States shall conduct a study
regarding complaints received by the Fed-
eral Communications Commission con-
cerning unsolicited advertisements sent to
telephone facsimile machines, which study
shall determine—

(1) the mechanisms established by the
Commission to receive, investigate, and re-
spond to such complaints;

(2) the 1level of enforcement success
achieved by the Commission regarding such
complaints;

(3) whether complainants to the Commis-
sion are adequately informed by the Com-
mission of the responses to their complaints;
and

(4) whether additional enforcement meas-
ures are necessary to protect consumers, in-
cluding recommendations regarding such ad-
ditional enforcement measures.

(b) ADDITIONAL ENFORCEMENT REMEDIES.—
In conducting the analysis and making the
recommendations required under subsection
(a)(4), the Comptroller General shall specifi-
cally examine—

(1) the adequacy of existing statutory en-
forcement actions available to the Commis-
sion;

(2) the adequacy of existing statutory en-
forcement actions and remedies available to
consumers;

(3) the impact of existing statutory en-
forcement remedies on senders of facsimiles;

(4) whether increasing the amount of finan-
cial penalties is warranted to achieve great-
er deterrent effect; and

(5) whether establishing penalties and en-
forcement actions for repeat violators or
abusive violations similar to those estab-
lished under section 1037 of title 18, United
States Code, would have a greater deterrent
effect.

(¢) REPORT.—Not later than 270 days after
the date of enactment of this Act, the Comp-
troller General shall submit a report on the
results of the study under this section to the
Committee on Commerce, Science, and
Transportation of the Senate and the Com-
mittee on Energy and Commerce of the
House of Representatives.

———

FREEDOM OF INFORMATION ACT
EXEMPTIONS

Mr. ALEXANDER. I ask unanimous
consent the Senate proceed to the im-
mediate consideration of Calendar 126,
S. 1181.

The PRESIDING OFFICER. The
clerk will report the bill by title.

S7383

The legislative clerk read as follows:

A Dbill (S. 1181) to ensure an open and delib-
erate process in Congress by providing that
any future legislation to establish a new ex-
emption to section 552 of title 5, United
States Code (commonly referred to as the
Freedom of Information Act) be stated ex-
plicitly within the text of the bill.

There being no objection, the Senate
proceeded to consider the bill.

Mr. LEAHY. Mr President. Earlier
this month, Senator CORNYN and I in-
troduced a simple and straightforward
bill to strengthen open Government
and the Freedom of Information Act,
or FOIA. It was the third commonsense
proposal on Government openness we
have offered to the Senate this year.
The Senator from Texas has a long
record of promoting open government,
most significantly during his tenure as
attorney general of Texas. He and I
have forged a productive partnership in
this Congress to support and strength-
en FOIA. We introduced two bills ear-
lier this year and held a hearing on our
bill, S. 394, the Open Government Act,
during Sunshine Week in March.

The bill we pass today simply re-
quires that when Congress sees fit to
provide a statutory exemption to
FOIA, it must state its intention to do
so explicitly. The language of this bill
was previously introduced as section 8
of the Open Government Act.

No one argues with the notion that
some Government information is ap-
propriately kept from public view.
FOIA contains a number of exemptions
for national security, law enforcement,
confidential business information, per-
sonal privacy, and other matters. One
provision of FOIA, commonly known as
the (b)(3) exemption, states that
records that are specifically exempted
by statute may be withheld from dis-
closure. Many bills that are introduced
contain statutory exemptions or con-
tain language that is ambiguous and
might be interpreted as such by the
courts. In recent years, we have seen
more and more such exemptions of-
fered in legislation. A 2003 Justice De-
partment report stated that Congress
has been ‘‘increasingly active in enact-
ing such statutory provisions.” A June
3, 2005, article by the Cox News Service
titled, ‘‘Congress Cloaks More Informa-
tion in Secrecy,” pointed to 140 in-
stances ‘‘where congressional law-
makers have inserted such exemp-
tions’ into proposed legislation.

Our shared principles of open govern-
ment lead us to believe that individual
statutory exemptions should be vigor-
ously debated before lawmakers vote in
favor of them. Sometimes such pro-
posed exemptions are clearly delin-
eated in proposed legislation, but other
times they amount to a few lines with-
in a highly complex and lengthy bill.
These are difficult to locate and ana-
lyze in a timely manner, even for those
of us who stand watch. As a result,
such exemptions are often enacted with
little scrutiny, and as soon as one is
granted, others are requested.

The private sector has sought many
exemptions in exchange for agreeing to
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