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The Senate met at 9:45 a.m. and was
called to order by the Honorable JOHN
ENSIGN, a Senator from the State of
Kansas.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

God of all mercies, open our hearts to
the forgiving, healing work of Your
Spirit that we may find our greatness
in serving You and bringing good into
the hearts and homes and work and
play of others.

Sustain the Members of this body in
their labors today. May they so strive
to please You that even enemies will be
transformed into friends. Remind them
that a love of justice brings true power.
Help them to speak with such kindness
that others will want to listen. Teach
them that though they make impor-
tant decisions, You alone determine
what happens.

God of grace and mercy, so bless our
land that the people of the Earth will
glorify Your name.

Amen.

PLEDGE OF ALLEGIANCE

The Honorable JOHN ENSIGN led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The assistant legislative clerk read
as follows:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 7, 2005.
To the Senate:

Under the provisions of rule I, paragraph 3,

of the Standing Rules of the Senate, I hereby

Senate

appoint the Honorable JOHN ENSIGN, a Sen-
ator from the State of Nevada, to perform
the duties of the Chair.
TED STEVENS,
President pro tempore.

Mr. ENSIGN thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing we will resume the debate on Exec-
utive Calendar No. 72, the nomination
of Janice Rogers Brown to be a U.S.
circuit judge for the DC Circuit. The
cloture vote is scheduled for noon
today. We will have a debate equally
divided until then. I expect that clo-
ture will be invoked, and once that
vote is concluded, I will discuss with
the Democratic leader a time for the
up-or-down vote on Janice Rogers
Brown. I remind everyone that fol-
lowing that confirmation vote, we will
proceed to the cloture vote on the
Pryor nomination.

Again, I hope we can expedite the
final vote on each of these nominations
once the cloture votes have been com-
pleted. We have other nominations to
consider this week, including the addi-
tional judicial nominations that have
time agreements already locked in
place.

———

VISIT BY TURKISH PRIME MIN-
ISTER RECEP TAYYIP ERDOGAN

Mr. FRIST. Mr. President, on
Wednesday, I will have the honor of
meeting with Turkish Prime Minister
Recep Tayyip Erdogan here in the Cap-
itol. We will be meeting to discuss the
importance of the United States-Turk-
ish relationship and the ways in which

we can strengthen that bond to achieve
our common goals. I have had the op-
portunity to meet with the Prime Min-
ister twice before over the past 12
months.

During a trip to the Middle East this
spring, I sat down with Prime Minister
Erdogan in Jerusalem. Prior to that,
we met in Istanbul in the summer of
2004.

I look forward to continuing our dia-
log on the importance of the Turkish-
American relationship. Turkey is a
critical NATO ally and an indispen-
sable partner in the global war on ter-
ror.

Despite our two countries’ strong
ties and close cooperation, there have
been strains in the recent past that
began with the liberation of Iraq in the
spring of 2003. Some in the press specu-
late that Istanbul and Washington are
going their separate ways. This is sim-
ply not the case.

It is true that March of 2003, the
Turkish parliament rejected our re-
quest to permit the deployment of U.S.
troops to Turkey in order to open a
northern front against Saddam’s
forces. Clearly, we were not pleased.
However, Turkey’s subsequent offer to
send troops to Iraq and President
Bush’s visit to Turkey last June moved
our partnership beyond that matter.

Turkey has granted coalition forces
overflight rights through Turkish air-
space throughout the war in Iraq and
has permitted the use of its ports, air-
bases, and roads for resupplying coali-
tion troops an supporting reconstruc-
tion efforts in Iraq. Because of its prox-
imity, Turkey’s Incirlik airbase has
also served as a vital transit location
for coalition troops rotating in and out
of Iraq. In fact, from January to April
2004, half of all U.S. troops rotating in
and out of Iraq went through Incirlik,
and Turkey recently agreed to allow
coalition forces to use the base as a lo-
gistics hub. Turkey’s assistance and
support has been invaluable.

Turkey has also been a leader in
Iraq’s reconstruction efforts. At the
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2003 Madrid donors’ conference, Turkey
generously pledged to donate $50 mil-
lion in aid over 5 years. In addition,
Turkish businesses are functioning in
Iraq and helping to provide fuel, elec-
tricity, and water to the Iraqi people.
And many brave Turkish men and
women have given the ultimate sac-
rifice to help build Iraq’s nascent de-
mocracy. We honor them for their
courage.

Turkey’s contribution to the recon-
struction project in Afghanistan must
also not be overlooked. Turkey has
taken the lead for the International
Security Assistance Force twice in the
last 3 years, most recently in February
of this year.

And we must not forget that Turkey
had been challenged by terrorism at
home by the PKK for years before 9/11.
Turkey is threatened today as well.
Some PKK terrorists are seeking safe
haven in northern Iraq, and so I urge
the administration and the Iraqi gov-
ernment to take more aggressive ac-
tion against the terrorists, and deny
them any safe haven from which to
launch attacks.

Since 9/11, Turkey has also been the
target of al-Qaida. In November 2003, 62
people were killed and more than 700
injured in multiple bombings in
Istanbul. It was a tragic event that
saddened and angered the world, and
fortified our resolve to win the war on
terror.

Turkey has been a dedicated and reli-
able ally. Our intelligence commu-
nities are in close contact in this war,
and Turkey has been instrumental in
capturing terrorists, disrupting their
logistics and planning, and dismantling
their vast financial networks.

I am confident that Turkey will re-
main determined and resolute in the
war on terror, and that enhanced co-
operation between our two countries
will prove to be fruitful. Turkey’s role
as a vital and strategic ally can only be
enhanced by its membership in the Eu-
ropean Union. The United States
strongly supports this.

On December 17 last year, EU mem-
ber states accepted the recommenda-
tion of the European commission for
the commencement of accession nego-
tiations with Turkey. These talks are
scheduled to begin in October. In order
to reach this stage, the Turkish gov-
ernment has undertaken sweeping re-
forms to fulfill the political and eco-
nomic criteria for membership in the
EU.

Since October of 2001, the Turkish
parliament has passed nine reform
packages to bring Turkish laws into
line with EU benchmarks—{five under
the leadership of Prime Minister
Endrogan. Reforms include the legal-
ization of Kurdish broadcasting and
education, the enhancement of free-
doms of speech and association, greater
civilian control over the military, and
more thorough and transparent inves-
tigations into allegations of human
rights abuses. It is crucial that Turkey
continue to take steps to meet all of
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the EU’s criteria. This will allow the
United States to remain a steady and
effective supporter of Turkey’s ambi-
tions to join the EU.

Turkey’s accession to the EU will
have a profound impact on Muslim pop-
ulations within Europe, in the broader
Middle East and beyond. It will further
demonstrate that democratic govern-
ance and respect for the rule of law are
not unique to one religion or one cul-
ture, but are the birthright of all peo-
ples everywhere. Just as the people of
Iraq, Lebanon, and Afghanistan are
setting a remarkable example for the
entire Middle East, Turkey’s member-
ship in the EU will inspire hope
throughout the entire Muslim world.

And, finally, as a secular democracy
with a predominantly Muslim popu-
lation, Turkey’s membership in the
EU—as in NATO—will demonstrate the
United States’ and Europe’s commit-
ment to diversity and tolerance.

We may not always agree on the
same course of action—and sometimes
we may not agree on the same ends—
but Turkey has, for decades, been a
friend. And it has consistently ex-
pressed its dedication to the values,
ideals, and interests that the United
States holds dear.

Like the United States, Turkey is
committed to a democratic Iraq that
respects the rights of its own people
and is at peace with its neighbors. It is
committed to a just resolution to the
Israeli-Palestinian conflict in which
two democratic states, Israel and Pal-
estine, live side-by-side in peace and
security. It stands against Iran’s nu-
clear ambitions, and squarely for vic-
tory in the war against terror.

The United States and Turkey share
the same objectives: peace, security,
and the spread of freedom and oppor-
tunity.

The partnership between the United
States and Turkey has survived dis-
agreements in the past and has been
consistently vital in the pursuit of our
shared interests. The key has always
been strong leadership at the highest
levels that articulates our partnership
and defends the bilateral ties that help
us advance our common goals.

Today, we face a golden opportunity
to move beyond recent tensions and
strengthen our partnership. The first
step is for Prime Minister Erdogan to
speak clearly in defense of our partner-
ship, and to dispel a wave of anti-
Americanism that runs counter to the
last 5 decades of cooperation.

I'm confident that the prime min-
ister will do so during his visit this
week, and when he returns home to
Turkey. And I'm confident that the
United States-Turkish partnership will
endure as we confront the challenges of
the 21st century together.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois is rec-
ognized.

Mr. DURBIN. Will the Chair inform
me as to what the situation is con-
cerning morning business or debate.
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The ACTING PRESIDENT pro tem-
pore. We are supposed to go into execu-
tive session at this time.

Mr. DURBIN. I thank the Chair.

———
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

———

EXECUTIVE SESSION

NOMINATION OF JANICE ROGERS
BROWN TO BE UNITED STATES
CIRCUIT JUDGE FOR THE DIS-
TRICT OF COLUMBIA CIRCUIT

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will go into executive session to
resume consideration of calendar No.
72, which the clerk will report.

The assistant legislative clerk read
the nomination of Janice Rogers
Brown, of California, to be TUnited
States Circuit Judge for the District of
Columbia Circuit.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time until 12 noon shall be equally di-
vided for debate between the two lead-
ers or their designees, provided that
the last 20 minutes prior to the vote be
divided, with 10 minutes under the con-
trol of the Democratic leader or his
designee, to be followed by 10 minutes
under the control of the majority lead-
er or his designee.

The assistant Democratic leader is
recognized.

Mr. DURBIN. Mr. President, under
the order, the time is equally divided;
is that right?

The ACTING PRESIDENT pro tem-
pore. That is correct.

Mr. DURBIN. I seek recognition
under the terms of that order.

The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois, the as-

sistant Democratic leader, is recog-
nized.
Mr. DURBIN. Mr. President, I am

sorry that this day has come. Janice
Rogers Brown is one of President
Bush’s most ideological and extreme
judicial nominees. This is not just my
opinion. I invite anyone, please, read
her speeches, read her opinions. They
reflect the views of a judicial activist
and a person who is, in fact, an ideolog-
ical warrior. They reflect the views of
someone who is outside of the main-
stream of American thought. They re-
flect the views of someone who should
not be given a lifetime appointment to
the second highest court in America—
a court second only to the United
States Supreme Court.

I am a member of the Senate Judici-
ary Committee. I served as the ranking
Democrat at Justice Brown’s hearing
in October of 2003. I asked her a lot of
questions. Her answers offered little as-
surance that she will be anything but a
judicial activist with a far-right agen-
da.
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She is a very engaging person. She
has a great life story. You cannot help
but like her when you first meet her.
But then, as you read what she has said
and ask her questions about it, you
cannot help but be troubled, if you are
looking for someone who is moderate
and centrist and who will be fair in the
way they view the most important
cases coming before the court.

Do not take my word for that. Listen
to the words of George Will, one of the
most well-known, conservative voices
in America. Two weeks ago in the
Washington Post, George Will wrote
the following:

Janice Rogers Brown is out of that main-
stream. That should not be an automatic dis-
qualification, but it is a fact: She has ex-
pressed admiration for the Supreme Court’s
pre-1937 hyper-activism in declaring uncon-
stitutional many laws and regulations of the
sort that now define the new post-New Deal
regulatory state.

I agree with George Will. So do hun-
dreds of other individuals and organiza-
tions. Newspaper editorial boards
across America are deeply troubled
about her nomination by President
Bush.

Justice Brown’s ideological rants
about the role of government in our so-
ciety are found most often in her
speeches. She called the year of 1937
““the triumph of our own socialist revo-
lution.” Socialism in America, in the
eyes of Justice Brown. Why? Because
the Supreme Court decisions that year
upheld the constitutionality of Social
Security and other major parts of the
New Deal. So in the eyes of Justice
Brown, the New Deal and Social Secu-
rity are socialist ideas? That shows
how far removed she is from the reality
of thinking in America.

She stated:

Where Government moves in, community
retreats, civil society disintegrates, and our
ability to control our own destiny atrophies.

That is a wonderful line to throw in
a novel but to announce that as your
philosophy as you take off to preside
over a bench making decisions involv-
ing the lives of hundreds of thousands
of Americans is just too extreme.

Justice Brown has praised an infa-
mous case, Lochner v. New York. It is
a 100-year-old case. The Supreme Court
struck down maximum-hour laws for
bakers and ruled that Government reg-
ulations interfered with the constitu-
tional right to ‘“‘freedom of contract.”
The Lochner case has been repudiated
by both liberals and conservatives.
They said it went too far. They be-
lieved it was extreme, but not Justice
Brown. She not only accepts the
Lochner decision, she embraces it.

In another speech, Justice Brown
said our Federal Government is like
slavery. She said:

We no longer find slavery abhorrent. We
embrace it. We demand more. Big govern-
ment is not just the opiate of the masses. It
is the opiate.

Think about these words. Interesting
things to read. You might want to read
them from time to time and say, let’s
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see what the far right thinks about
things, except these are the words of a
woman who is seeking to bring her
views to a lifetime appointment on the
Federal bench.

She has blasted Government pro-
grams that help seniors, and here is
what she said:

Today’s senior citizens blithely cannibalize
their grandchildren because they have a
right to get as much ‘‘free’” stuff as the po-
litical system will permit them to extract.

Think about that. Think of the cyni-
cism in that remark and think about
whether she is the judge you would
want to face with a critical decision in-
volving your life, your family, your
community, or our country—dJanice
Rogers Brown.

She rebuked elected officials for
“handing out new rights like lollipops
in the dentist’s office.”” She has com-
plained that ‘“in the last 100 years, and
particularly in the last 30, the Con-
stitution has been demoted to the sta-
tus of a bad chain novel.”

Think about that. Is Roe v. Wade
chapter 1 of Justice Brown’s bad chain
novel? How about Brown v. Board of
Education, Justice Brown? Is that an-
other bad chapter in America’s novel?
How about Miranda, a decision which
has now been accepted across America,
another bad chapter in America’s
novel?

Justice Brown just does not get it.
America has changed, thank God, in
recognizing the right of privacy, in rec-
ognizing that we are putting behind us
segregation, separate but equal
schools, in recognizing that when it
comes to the power of the State, there
are limitations and there are rights of
individuals. For Justice Brown, these
are part of a bad chain novel. What a
choice of words.

Justice Brown’s rhetoric suggests she
is guided more by ‘The Fountain-
head,” ‘‘Atlas Shrugged,” and ‘The
Road to Serfdom’ than by our Con-
stitution and Bill of Rights. And she
wants a lifetime appointment on the
bench?

The Washington Post asked a ques-
tion in an editorial this morning of Re-
publicans in the Senate: If you truly
want moderate people who are not ac-
tivist, who do not come to the bench
with an agenda, how can you support
Justice Brown? When you take a look
at what she has done and said, how can
you honestly believe she is going to be
moderate in her approach on the
bench?

The question is whether Republican
Senators will march in lockstep be-
cause President Bush says take it or
leave it. It is Justice Janice Rogers
Brown, you have to have her. If they
take it, they are basically turning
their backs on the fact they have ar-
gued against activism on the bench.
Hers is activism from the right, not
from the left. But if you are opposed to
judicial activism, how could you sup-
port her based on what she said?

In her confirmation hearing, Justice
Brown dismissed her speeches. She said
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they were just an attempt to stir the
pot. They did more than stir the pot.
They set the kitchen on fire. Her
speeches show she has the tempera-
ment and ideology of a rightwing radio
talk show host, not of a person we want
to serve on the second highest court of
the land for a lifetime—a lifetime.

Justice Brown’s nomination to the
DC Circuit of all courts is particularly
troubling. The DC Circuit is a unique
court. It is the court that most closely
oversees the operations of Government,
such as dealing with worker safety and
unfair labor practices. It is the only ap-
pellate court with exclusive jurisdic-
tion over many aspects of environ-
mental and energy laws. How ironic
and unfortunate to have someone con-
sidered for that position who is so
openly hostile to the role of the Gov-
ernment when it comes to the environ-
ment, when it comes to protecting in-
dividual rights.

As a member of the California Su-
preme Court, Justice Brown has put
her theories into practice. In case after
case, Justice Brown has sided with
anti-Government positions, and she has
sided comnsistently against victims
seeking rights and remedies. She is a
tough judge. Sometimes you want a
tough judge, but you also want a bal-
anced judge, one who is going to be fair
in what they do on the bench.

Oftentimes she is the loan dissenter—
remarkable—because the California
Supreme Court has six Republicans and
only one Democrat. Senator BARBARA
BOXER of California has counted at
least 31 cases where Justice Brown was
the sole dissenter. Let me give a few
examples.

She was the only member of the Cali-
fornia Supreme Court to find the Cali-
fornia Fair Employment and Housing
Commission did not have the authority
to award damages to housing discrimi-
nation victims.

She was the only member of the
court to conclude that age discrimina-
tion victims should not have the right
to sue under common law, an interpre-
tation directly contrary to the will of
the California Legislature.

She was the only member of the Cali-
fornia Supreme Court who voted to
strike down a San Francisco law that
provided housing assistance to dis-
placed low-income, elderly, and dis-
abled people.

In a case last year, Justice Brown
was the sole member of her court who
voted to strike down a law that re-
quired health insurance plans that
cover prescription drugs to include pre-
scription contraceptives in that cov-
erage. Her open hostility to access to
contraception is particularly worth
noting today, June 7, 2005. Today is the
40th anniversary of the landmark Su-
preme Court case Griswold v. Con-
necticut, which established a constitu-
tional right to marital privacy. That
case really was a watershed decision.

In the State of Connecticut and sev-
eral other States, a religious group had
been successful in convincing the State
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legislature to dramatically limit the
availability of birth control and con-
traception. Forty years ago, some of us
did not know it was happening, but it
was happening. In some States, you
could not buy birth control because the
legislature said no. That is a decision
the State had decided that you could
not make as an individual.

The Griswold case overthrew that
law and said that your personal right
to privacy trumped State rights when
it came to access to contraception.

It turns out that Justice Brown’s
hostility to access to contraception
runs counter to 40 years of thinking in
America about our rights as individ-
uals to privacy and to make those deci-
sions involving personal responsibility.
Justice Janice Rogers Brown might
take that right away.

To reward her for this extreme and
fringe view, President Bush wants to
give her a lifetime appointment to the
second highest court of the land. There
she will sit day after day, week after
week, and month after month making
decisions that affect the lives of indi-
viduals. It is her point of view that will
prevail. She has shown no inclination
toward moderation. She will push that
agenda on that court, and people will
come into that courtroom and wonder
what country they are living in, where
this court might be meeting because it
is so inconsistent with what America
has stood for.

In another case, Justice Brown was
the only member of the California Su-
preme Court who voted to make it easi-
er to sell cigarettes to minors. Isn’t
that perfect? She wants the Govern-
ment to invade your privacy when it
comes to the decisions about birth con-
trol and your family, but she does not
want the Government to stop the gas
station down the street from selling
cigarettes to a 12-year-old.

She was the only member of her
court who dissented in two rulings that
permitted counties to ban guns or gun
sales on fairgrounds or other public
property.

She was the only member of her
court who voted to overturn the rape
conviction of a 17-year-old girl because
she believed the victim gave mixed
messages to the rapist. She was the
only member to dissent. She read the
facts and concluded that she sided with
the rapist and not the victim—the only
member to dissent.

She was the only member of her
court who concluded there was nothing
improper about requiring a criminal
defendant to wear a 50,000-bolt stun
belt at his trial—the only member of
the court, a court of six Republicans
and one Democrat. In many of these
cases, there were clear precedents, de-
cisions by the court which Justice
Brown chose to ignore. Her personal
philosophy was more important to her
than the law. That is known as judicial
activism. That is what Republicans
have condemned, and that is what they
will endorse if they vote for her nomi-
nation.
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Why does she ignore the law so often?
It gets in the way of her personal be-
liefs. Those are the most important
things from her point of view.

This is not a new revelation about
Justice Brown. Back in 1996, the Cali-
fornia State Bar Commission rated
Justice Brown as ‘‘not qualified’’—not
qualified—for the California Supreme
Court. Here is what they said about
her: She had a tendency ‘‘to interject
her political and philosophical views
into her opinions.” No surprise. Read
what she has done on that court. Read
what she said about the law. And do
not be a bit surprised when she comes
to this DC Circuit Court, if she is ap-
proved by the Senate for a lifetime ap-
pointment, and does exactly the same
thing. It is not as if we can say 2 years
from now: Well, we guessed wrong; she
is not independent, she is not mod-
erate, she is an activist, we will remove
her. No way. This is a lifetime appoint-
ment to this court by the Bush admin-
istration, just the kind of ideologue
they want to put on that bench to in-
fluence decision after decision as long
as she lives.

Nine years later, the American Bar
Association, in evaluating Justice
Brown for the position we are voting
on today, gave her the lowest passing
grade. Several members of the ABA
screening committee rated Justice
Brown ‘‘not qualified’’ again.

In the editorial I mentioned earlier,
entitled ‘‘Reject Justice Brown,” the
Washington Post today asserted:

No Senator who votes for her will have
standing any longer to complain about legis-
lating from the bench.

And the Washington Post is right. Do
not complain about judicial activism if
you vote for Janice Rogers Brown. She
is a judicial activist. She has an agen-
da, and she has been loyal to it on the
California Supreme Court. There is no
reason to expect anything different on
the DC Circuit Court.

A Los Angeles Times editorial enti-
tled ‘“‘A Bad Fit for a Key Court” stat-
ed:

In opinions and speeches, Brown has ar-
ticulated disdainful views of the Constitu-
tion and Government that are so strong and
so far from the mainstream as to raise ques-
tions about whether they would control her
decisions.

That is from a Los Angeles Times
editorial which, incidentally, is her
home State newspaper. They know her
best.

The New York Times stated that Jus-
tice Brown ‘‘is an outspoken supporter
of a radical movement to take con-
stitutional law back to before 1937,
when the Federal Government had lit-
tle power to prevent discrimination,
protect workers from unsafe conditions
or prohibit child labor.”

The Detroit Free Press put it this
way:

Since her appointment to the State court
in 1996, Brown has all but hung a banner
above her head declaring herself a foe to pri-
vacy rights, civil rights, legal precedent and
even colleagues who don’t share her extrem-
ist leanings.
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Over 100 organizations oppose Justice
Brown. It takes something in this town
to get 100 groups to oppose someone.
She pulled it off, including almost
every major African-American organi-
zation in America, despite the fact that
Janice Rogers Brown is an African
American.

Dr. Dorothy Height, the great civil
rights leader, recipient of the Congres-
sional Gold Medal, attended a press
conference before the Judiciary Com-
mittee vote on Justice Brown in No-
vember of 2003 and said this:

I cannot stand by and be silent when a ju-
rist with the record of performance of Cali-
fornia Supreme Court Justice Janice Rogers
Brown is nominated to a Federal court, even
though she is an African-American woman.
In her speeches and decisions, Justice Janice
Rogers Brown has articulated positions that
weaken the civil rights legislation and
progress that I and others have fought so
long and hard to achieve.

How hard it must have been for Doro-
thy Height, this great civil rights lead-
er, to come out and publicly say that
this African-American woman, Janice
Rogers Brown, was not the right choice
for the DC Circuit Court, the same city
that Dorothy Height calls home.

The Senate rejected the nomination
of Janice Rogers Brown in 2003. Her re-
nomination this year is less about con-
firmation than it is about confronta-
tion. It is evident the White House
wants to pick a fight over this nomina-
tion. Well, they will get their wish
today.

This White House strategy of con-
frontation does a great disservice to
the American people, who have every
right to expect their elected represent-
atives to work together to address the
real problems facing our Nation, rather
than fighting the same battles over and
over.

I know my colleagues across the aisle
have steadfastly supported President
Bush’s judicial nominees, but I urge
them to at least stand up to the Presi-
dent on this one.

I ask them to consider the story of
Stephen Barnett, a distinguished con-
stitutional law professor at the Univer-
sity of California at Berkeley. Pro-
fessor Barnett enthusiastically en-
dorsed Janice Rogers Brown before her
October 2003 hearing, and Senator
HATCH specifically mentioned Professor
Barnett and his endorsement in his
opening statement at Justice Brown’s
hearing.

But Professor Barnett changed his
mind after he learned more about her
record. After the Brown confirmation
hearing, Professor Barnett sent a letter
to Senator HATCH withdrawing his sup-
port. Here is what he said:

Having read the speeches of Justice Brown
that have now been disclosed, and having
watched her testimony before the Com-
mittee on October 22, I no longer support the
nomination. Those speeches, with their gov-
ernment-bashing and their extreme and out-
dated ideological positions, put Justice
Brown outside the mainstream of today’s
constitutional law.

I urge my colleagues across the aisle,
who were initially inclined to support
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the Brown nomination, like Professor
Barnett, to reconsider. Federal judges
serve for life. The views of Janice Rog-
ers Brown are too extreme and too rad-
ical for a lifetime of service on the sec-
ond highest court in America.

It is well known that the last time
the nomination of Janice Rogers
Brown came before the Senate, it was
filibustered. I voted to continue that
filibuster because I do not believe she
is the right person for the job. There
was a big controversy over the use of
the filibuster, and a decision was
reached that Janice Rogers Brown
would not be subject to a filibuster
when she came up this week. That is an
effort to move the Senate forward, to
put the nuclear option and that con-
stitutional confrontation behind us.

I urge my colleagues who believe in
good faith we need to be bipartisan to
show that bipartisanship today. Take
an honest look at her record. Under-
stand she is not a good person for a
lifetime appointment. Join us in de-
feating the nomination of Janice Rog-
ers Brown.

I yield the floor.

The PRESIDING OFFICER (Mr.
VITTER). The Senator from New York is
recognized.

Mr. SCHUMER. Mr. President, I rise
to speak on the same subject as my
good colleague from Illinois. I hope ev-
eryone heard his outstanding com-
ments on Janice Rogers Brown. If there
were ever a nominee who is out of the
mainstream of every nominee of all the
219 who have come before us, there is
no one more extreme than Janice Rog-
ers Brown.

I have a special plea today. It is to
my moderate colleagues across the
aisle. They have stood with their party
and their President on wanting an up-
or-down vote, but that does not mean
they have to vote yes. If there was ever
a nominee whose views are different
from theirs, it is Janice Rogers Brown.
She is so far out of the mainstream
that conservative commentators such
as George Will who have defended the
other nominees have said that she is
out of the mainstream.

She is so far out of the mainstream
that she makes Justice Scalia look
like a liberal. She is so far out of the
mainstream that she wishes to roll
back not 20, not 40, not 60, not 80, but
100 years of law and jurisprudence. She
is typical of the kind of nominee we
should not have on the bench, whether
they be far right or far left, someone
who thinks their own views ought to
take precedence over the views of the
law, over the views of the people, over
the views of the legislature and the
President.

There is no doubt that Janice Rogers
Brown is smart and accomplished.
There is no doubt that she rose from
humble beginnings, and that is truly
impressive, but none of that can offset
her radical and regressive approach to
the law. None of that can mitigate her
hostility to a host of litigants who
have appeared before her. The biog-
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raphy, as wonderful as it is, is no jus-
tification to put on the courts someone
who clearly does not belong there. Par-
ticularly to place such a nominee on
the DC Court of Appeals, the second
highest court in the land, would be one
of the worst wrongs we would have
done in the short span of the 21st cen-
tury for which this Congress has met.

To my mind, Janice Rogers Brown is
the least deserving of all of President
Bush’s appeal court nominees. Before 1
review the reasons I will vote against
her, I wish to ask a question that con-
tinues to nag at me. I asked it yester-
day, but let me ask it again in a dif-
ferent way because I do not have a
good answer, and I do not think there
is a good answer. Why are even mod-
erate Republican Senators boarding
the Brown bandwagon when clearly her
views are so far away from what any
moderate, Democrat or Republican, be-
lieves? A second question: Why are so
many self-described conservatives vot-
ing for her when she stands against all
the things this conservative movement
has said they believe in?

Does this nominee embody the con-
servative ideal of an appellate judge? If
the rhetoric from the President and the
Republican leadership is to be believed,
a conservative nominee must be at
least three things: He or she must be a
strict constructionist, he or she must
be judicially restrained, and he or she
must be mainstream.

I ask my friends on the other side of
the aisle to take this little multiple-
choice quiz before they vote for Janice
Rogers Brown. Which of these describes
the nominee? Is she a strict construc-
tionist if she says the whole history of
the New Deal should be washed away?
Is she a strict constructionist if she
says zoning laws, which have been with
us for over 100 years, are unconstitu-
tional? Is she judicially restrained
when she says that the elderly are
cannibalizing the young because they
want benefits? Is she mainstream when
she asks question after question and
then takes views that 99.9 percent of
the American people would oppose?

I would argue, and I do not think
there is very little dispute, that Janice
Rogers Brown is not a strict construc-
tionist, is not judicially restrained, and
is not mainstream.

Let us see if she is a proud and prin-
cipled strict constructionist, and let us
use President Bush’s definition of what
a strict constructionist is. It is a judge
who will not legislate from the bench.
Well, Janice Rogers Brown is no more
of a strict constructionist than I am a
starting center for the New York
Knicks.

Listen to what a conservative com-
mentator, Ramesh Ponnuru of the Na-
tional Review, wrote about her:

Republicans, and their conservative allies,
have been willing to make . . . lame argu-
ments to rescue even nominees whose juris-
prudence is questionable. Janice Rogers
Brown . . . has argued that there is properly
an extra constitutional dimension to con-
stitutional law. . . .

Well, I say to my conservative strict
constructionist colleagues, if they are
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opening the door to this extra constitu-
tional dimension, they are going to
reap what they have sown. They are
going to find someone sooner or later
put on the court who is way to the left
and says there is an extra constitu-
tional dimension. My guess is that
some of their allies on the hard right
already think that has happened in,
say, dJustice Kennedy’s decision in
Lawrence. But what is good for the
goose is good for the gander.

Ponnuru goes on to write:

. . . She has said that judges should be will-
ing to invoke a ‘“‘higher law’’ than the Con-
stitution.

Let me repeat that. Janice Rogers
Brown has said that judges should be
willing to invoke a higher law than the
Constitution. Does she want a theoc-
racy? Does she want a dictatorship?
The Constitution is our highest law.
We may have many other beliefs, and
the Constitution protects our right to
practice those beliefs, but for a judge
to say they will invoke a higher law
than the Constitution—how can any
conservative stand here with a straight
face and tell us that they are for Jan-
ice Rogers Brown?

Let us look at her own words. Here is
what she said about California propo-
sition 209. She decided she should ‘‘look
to the analytical and philosophical
evolution of the interpretation and ap-
plication of Title VII to develop the
historical context behind proposition
209.

Not what the people voted for, not
strict constructionism, but her own
view.

Let us go to the next choice. Is she
otherwise a dependable warrior against
the scourge of conservatives every-
where—judicial activism? Well, here
are her own words:

We cannot simply cloak ourselves in the
doctrine of stare decisis.

[T am] disinclined to perpetuate dubious
law for no better reason than it exists.

Please. This is not someone who is a
strict constructionist. It is somebody
who is saying, with, I might say, intel-
lectual arrogance, that her views su-
persede the views of the law. For those
who did not go to law school or school
where they learned Latin, ‘‘stare deci-
sis’” means decisions that have been al-
ready made by the courts, and they
imply a grand tradition often going
back to England and Anglo-Saxon law
to the 1200s.

We cannot cloak ourselves in the doc-
trine of stare decisis? Again, what does
Janice Rogers Brown want to be nomi-
nated for—dictator or grand exalted
ruler? Please. How can a conservative
who believes we are to follow the rule
of law, who believes that there should
be strict constructionism and is
against activist judges, support some-
one who says, ‘I am disinclined to per-
petuate dubious law for no better rea-
son than it exists”?

What arrogance. What gall. And most
importantly, why would we even
think—why did President Bush think
and why do my colleagues think—of
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putting someone on the bench who says
that? Whether you are the most con-
servative Republican or the most mod-
erate Republican, whether you are the
most liberal Democrat or the most
moderate Democrat, we don’t believe
this. None of us believe this. This is
against our entire American tradition,
from the Magna Carta, through com-
mon law, through our Constitution,
through the next wonderful 200 years.

The California State Bar Judicial
Nominees Commission, which gave her
a ‘‘nonqualified”’ rating when she was
first nominated to the court in 1996,
said that the rating was in part be-
cause of complaints that she was ‘‘in-
sensitive to legal precedent.”

Here is what Andrew Sullivan says,
another conservative writer. This is
not CHUCK SCHUMER, Democrat of
Brooklyn, NY. This is Andrew Sul-
livan, conservative writer. He said
there is a very good case to be made for
the:

. constitutional extremism of one of the
president’s favorite nominees, Janice Rogers
Brown. Whatever else she is, she does not fit
the description of a judge who simply applies
the law. If she isn’t a ‘‘judicial activist,” I
don’t know who would be.

My colleagues, whether you are here
in the Senate or out in the conserv-
ative movement, you spent a 20-year
battle fighting judicial activism, but
all of a sudden you are saying: Never
mind. If we like the views of the nomi-
nee, strict construction goes out the
window, and we will put in our own va-
riety of judicial activist.

That is not going to bode well for
consistency in your arguments, but
more importantly for the Republic, and
for the keystone of article 3, the article
3 branch of Government, the judiciary,
which is that judges interpret the law
and follow the precedent of law and do
not make law.

Mr. Ponnuru, the National Review
writer, said:

She has said that judicial activism is not
troubling per se. . . .

Here is the point of Mr. Sullivan, who
was the author of this other quote. He
said:

I might add, I am not unsympathetic to
her . . . views. But she should run for office,
not the courts.

I couldn’t say it better myself. This
is somebody who has such passionate
views that she has to take those views,
which are so radically different—our
Constitution says our way of governing
is you do not do that from the bench.
You do it by running for office.

My guess is if she actually ran for of-
fice—of course she ran for judge, but
she was unopposed. I am sure if right
now you asked the people of California,
Who is Janice Rogers Brown, maybe 3
or 4 percent would know and they
might not know her views.

You run for office.

What about her substantive views,
are they mainstream? To call Justice
Brown mainstream is a distortion of
her record. No one is further from the
mainstream. I cannot think of a single
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Clinton nominee who is as far to the
left as Janice Rogers Brown is to the
right. I cannot think of a single George
Bush nominee, George Bush 41; I can-
not think of a single Ronald Reagan
nominee; I cannot think of a single
nominee, in at least my lifetime, who
is more out of the mainstream than
Janice Rogers Brown.

But don’t take my word for it. How
about George Will—hardly a leftwing
liberal—on the approach of this nomi-
nee? Here is what he said:

Janice Rogers Brown is out of the main-
stream of conservative jurisprudence.

It is a fact: She has expressed admiration
for the Supreme Court’s pre-1937 hyper-activ-
ism in declaring unconstitutional many laws
and regulations of the sort that now define
the post-New Deal regulatory state.

There may be some people who feel
we should go back before the New Deal,
where the rich and powerful got their
way almost all the time. But, again, as
was said by Andrew Sullivan, if she be-
lieves that, let her run for office. But
here is the dirty little secret of those
on the hard right who believe, as Jan-
ice Rogers Brown does, that the New
Deal was wrong, the Commerce Clause
should be dismantled and wages and
hours laws are unconstitutional. The
dirty little secret is they know they
cannot win in the court of public opin-
ion, and their plan is to impose their
views on the rest of us by capturing the
judiciary. Nobody—nobody personifies
those views more than Janice Rogers
Brown.

Let me go over a few other of her
views before I conclude. She has de-
scribed the New Deal as the ‘“‘triumph”
of America’s ‘‘socialist revolution.”
Does that place her in the mainstream?

She has said the Lochner case—which
said basically that wage-and-hours
laws passed by the States are unconsti-
tutional—was correct. Does that place
her in the mainstream, taking a case
from 1906 that has been repudiated
from the 1930s onward and saying that
it was correctly decided?

On another occasion she said that:

Today’s senior citizens blithely cannibalize
their grandchildren because they have a
right to get as much free stuff as the polit-
ical system will permit.

I would like the senior citizens of
America, whether they be liberal
Democrats or conservative Repub-
licans, to answer the question: Is she
out of the mainstream? By getting So-
cial Security, is she asking are they
cannibalizing the young? Or Medicare?
Because I don’t know what other bene-
fits senior citizens get.

Janice Rogers Brown, by this quote,
seems to believe we should not have
Social Security. It is probably part of
the New Deal Socialist revolution. We
should not have Medicare. That is part
of Lyndon Johnson’s furtherance of the
Socialist revolution. How mainstream
is that?

Again, I want to ask my moderate
colleagues—not only the 7 who signed
the document but the 10 or 12 others—
how can you vote for her? I mean, I un-
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derstand marching in lockstep. I under-
stand we are going to have different
views on a whole lot of judges. But how
about once—once showing a little inde-
pendence. Because I know that Janice
Rogers Brown’s views are not your
views. She is not nominated for a dis-
trict court. She is nominated for the
second highest court in the land, where
those views will be heard over and over
and over again.

I am left with the same question. It
is clear that her record shows she is
not strict in her constructionism; she
is not mainstream in her conservatism;
and she is not quiet about her activ-
ism. Again, let me ask the question:
Why is Janice Rogers Brown touted as
the model of a conservative judge when
she is anything but conservative in her
judicial approach?

I believe there are many Senators
across the aisle who would vote against
such a candidate because her judicial
philosophy could not be more out of
sync with theirs. But we know there is
tremendous political pressure, party
pressure on the moderate Senators.

We have a new chart because we have
had a few new votes. Of all the votes we
have had on judicial nominees, cloture
and up-or-down votes, here is how the
Republican side of the aisle has
stacked up: 2,811 to 2. Only twice in all
the votes, 2,813, has any Member of the
other side voted against; once, when
TRENT LOTT voted against Judge Greg-
ory, and just last week on Justice
Owen, Senator CHAFEE voted against
her.

If we want up-or-down votes, doesn’t
that imply some independence of
thought? Doesn’t that imply we not
march in lockstep? Doesn’t that imply,
when somebody is so far out of the
mainstream, such as Janice Rogers
Brown, that there will be some opposi-
tion to her from the other side of the
aisle?

Senator FRIST, last week, or a few
weeks ago, spoke about leader-led fili-
busters of judges—whatever that
means. Is the vote for Janice Rogers
Brown not a leader-led rubberstamping
of nominees, nominees who have not
even convinced conservatives that they
belong on the bench?

I continue to believe Judge Brown
was the least worthy pick this Presi-
dent has made in the appellate courts,
and that is based on her record—not
her background, not her story, not her
race, not her gender. We should vote
for judges based on their record, and I,
once again, ask my colleagues across
the aisle to look at that record.

If my colleagues across the aisle ask
three simple questions—Is the nominee
a strict constructionist? Is the nomi-
nee a judicial activist? And is the
nominee a mainstream conservative?—
I don’t believe many could bring them-
selves to vote for Janice Rogers Brown.

I could not support Judge Brown’s
nomination the first time. I cannot
support it now. I urge my colleagues,
particularly my moderate friends from
the other side of the aisle, to vote
against her this afternoon.
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I yield the floor and suggest the ab-
sence of a quorum and I ask the time of
the quorum be charged equally to each
side as the quorum moves forward.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I
would like to share a few thoughts
about the nomination of Janice Rogers
Brown, one of the best nominations the
President has made. She is a woman of
integrity and ability, with proven skill
as an appellate jurist. She has won the
support and admiration of her col-
leagues on the California appellate
courts with whom she served and has
won the support of the people of Cali-
fornia, as evidenced by her being re-
elected to the California Supreme
Court with 76 percent of the vote.

What do we hear from my colleague,
the great advocate that he is, and my
friend, Senator SCHUMER? It is sad. He
uses words of radicalism to declare
that she is outside the mainstream. He
says she is far over and out of the
mainstream; her radical and regressive
approach to the law is so off the charts;
she expresses hostility to a host of liti-
gants; the most out of the mainstream;
a radical. Everything she believes in is
what they believe—he is talking about
President Bush, I suppose, and Repub-
licans. He says she is no more a strict
constructionist than he is a second
baseman for the New York Yankees.
This morning he said that she is no
more a strict constructionist than he is
a center for the New York Jets.

Saying it does not make it so. There
has been a systematic effort—and I
have watched with amazement—to de-
clare this fine justice on the California
Supreme Court an extremist. Get past

the allegations of extremism, the
charges, and the mud throwing—ex-
tremist, radical, out of the main-

stream. This morning, Senator SCHU-
MER used words that were interesting:
Did she want to be a dictator? What in
her record indicates she wants to be a
dictator?

Then he said this: Did she want to be
a grand exalted ruler? Was that some
reference to the Ku Klux Klan? This
African American from my home State
of Alabama left as a teenager. I am
sure one reason she went to California
was for discrimination and segregation
that existed in rural Alabama where
she grew up at that time. She is the
daughter of sharecroppers. To have it
suggested that somehow her ideas are
consistent with the Ku Klux Klan is of-
fensive. It ought to be offensive to
Americans.

Where is the meat? What is it that
shows Justice Brown is not fair, that
she is incapable? I don’t see it. As a
matter of fact, they have examined her
record in great detail, every speech she
has given, everything she has done in
her life, remarks she has made, opin-
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ions she has written. She is a re-
strained jurist, respected by her col-
leagues and the people before whom she
practices. She is one of the most de-
serving nominees. I am proud of her. I
am proud she came from Alabama. I
am sorry she left the State of Alabama.
I am proud of what she has accom-
plished in the State of California.

She currently serves as an associate
justice on the California Supreme
Court and has held that job since 1996.
Prior to that, she served for 2 years as
an associate on the Third District
Court of Appeals.

Let me add, if she is such a radical
dictator, grand exalted ruler, if that is
her mentality and way of doing busi-
ness, would every member of the Third
District Court of Appeals with whom
she served and four of her six fellow
justices on the California Supreme
Court write a letter to Senator HATCH,
then Chairman of the Senate Judiciary
Committee, saying to confirm this
wonderful woman, asking that she be
confirmed, and saying glowing things
about her? One of the justices on the
California Supreme Court who supports
her is Justice Stanley Mosk, one of the
most liberal justices in America, recog-
nized in that vein throughout the coun-
try. Why would Justice Mosk and the
others support Janice Rogers Brown if
she is such an out-of-the-mainstream
radical justice? The truth is, she is not.
This has been conjured up by certain
groups, left-wing attack groups who
have been smearing and besmirching
and sullying the reputation of excel-
lent nominees for many years. It is not
right what is being done to this lady.
She is a person of sterling character.
She writes beautifully. She is respected
by her colleagues. She is very much ap-
preciated by the people of California.
Four judges were on the ballot when
she ran for reelection, and she got the
highest number of votes of any.

We have Senators from California
telling us she is out of the mainstream.
Maybe she believes in carrying out the
duly elected death penalty statutes of
California. Maybe she believes the con-
stitutional amendment they passed,
Proposition 209, ought to be enforced.
Maybe she believes the Pledge of Alle-
giance shouldn’t be struck down as un-
constitutional. Maybe that is what
they want. Maybe that is what they
think is a mainstream judge. I don’t
think she is there. She is the kind of
judge President Bush promised to ap-
point. It was an important issue in this
past election. The people of America
debated and discussed it and spoke
clearly in the reelection of President
Bush that they want judges who en-
force the law and follow the law—not
make the law.

They say she is out of the main-
stream, but in 2002 on the California
Supreme Court—surely everyone recog-
nizes California is not a right-wing
State. It is a State in which a higher
percentage voted for John Kerry. But
in 2002, her colleagues on the California
Supreme Court asked her to write the
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majority opinion for the court more
times than any other justice on the
court. Why would they do that if she is
out of the mainstream? Why would
they have written letters on her be-
half?

The way it works on the court, the
justices meet and they discuss a case,
then the justices indicate how they are
going to decide the case, what their de-
cision is, a majority gets together, and
someone is asked to write the opinion
for the majority. The rest of the jus-
tices sign onto the majority opinion, if
they agree to it. Sometimes they will
file a separate occurrence if they do
not agree with everything in the opin-
ion. In 2002, she was asked by her col-
leagues to write more majority opin-
ions than any other justice on the
court. That speaks well for the respect
they have for her.

There has been much distortion of
her record in an attempt to justify
these mud-slinging charges that have
been made against her. Senator SCHU-
MER and others have cited the High-
Voltage Wire Works case, saying she
dissented in this case. They claim that
she dissented from it and that shows
her to be a radical judge, because it
dealt with affirmative action and
quotas and the California constitu-
tional amendment that was passed by
the people of California to eliminate
quotas in California.

Let me state the truth: She did not
dissent. She anchored and wrote and
authored the unanimous decision of the
California Supreme Court. They asked
her to write this affirmative action /
California constitutional amendment /
Proposition 209 opinion. Her colleagues
asked her to write it. She wrote it.
They all joined in. It was a unanimous
opinion. It was based on California
Proposition 209 that said:

The State shall not discriminate against,
or grant preferential treatment to any indi-
vidual or group on the basis of race, sex,
color, ethnicity, or national origin in the op-
eration of public employment, public edu-
cation, or public contracting.

The case involved the city of San
Jose. They had a minority contracting
program that required minority con-
tractors bidding on the city projects to
either utilize a specified percentage of
minority and women contractors or
document efforts to include women and
subcontractors in their bids.

Every judge who reviewed the case,
including the trial judge, the inter-
mediate appellate court judges where
she previously sat, and the California
Supreme Court Justices, agreed that
the San Jose program constituted
“preferential treatment’” within the
meaning of Proposition 209. They
struck down the program.

And they suggest somehow she is
against all affirmative action programs
in America and that she does not be-
lieve in those things. She has explicitly
stated otherwise. For example, in the
High-Voltage Wire Works opinion she
explicitly stated this: ‘‘equal protec-
tion does not preclude race-conscious
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programs.’” In other words, she is say-
ing that there can be race-conscious
programs in legislation under the equal
protection clause, but they cannot be
too broadly used. It is a dangerous
trend. You have to watch it and be
careful. This is what the Supreme
Court has said about it. She also said
there are many lawful ways for busi-
nesses to reach out to minorities and
women. She favors that. That is main-
stream law in America. I don’t know
what they are talking about when they
suggest her opinion, joined by all the
justices of the California Supreme
Court, was out of the mainstream.
That is beyond the pale.

It is suggested she does not believe in
stare decisis, the doctrine that courts
should tend to follow the previous
opinions of courts. But all of us know,
and I know Senator SCHUMER and any-
one who believes in civil liberties
knows, a court opinion is not the same
thing as the Constitution of the United
States. Some prior court opinions have
been rendered and made the law of the
land which were not consistent with
the Constitution of the United States.

What about Plessy v. Ferguson? Jus-
tice Harlan dissented from that opin-
ion, which said separate but equal was
constitutional. Justice Harlan believed
that separate but equal was unconsti-
tutional. Were the judges who later re-
versed Plessy v. Ferguson activists? I
don’t think so. I think they were act-
ing consistent with a clearer under-
standing of the equal protection clause
and the due process clause of the Con-
stitution of the United States than the
Court in Plessy. Why attack her on
that basis? It is not legitimate.

The twelve judges on the California
Third District Court of Appeals wrote
on her behalf. They said:

Justice Brown has served California well.
She has written many important decisions
establishing and reaffirming important
points of law. Her opinions reflect her belief
in the doctrine of stare decisis.

So the 12 judges who wrote on her be-
half say she is a believer in stare deci-
sis. Yet we have one or two Senators
standing up and saying she does not be-
lieve in that. Not so. In fact, she has a
proven record of following and showing
respect for precedent.

For example, in Kasler v. Lockyer,
Justice Brown, in a California opinion,
wrote the majority opinion for the
court upholding an assault weapons
ban. She followed a prior decision by
the California Supreme Court even
though she believed that prior decision
was wrongly decided and had dissented
in it. But when it came back up, and
the case had been decided, she deferred
to the California Supreme Court’s deci-
sion even though that wasn’t her per-
sonal view. Doesn’t that show she is
properly respectful of precedent?

Sometimes it is important that cases
be challenged and judges overrule a
prior decision. Sometimes, even if you
think it is wrong, it is better to let it
stand just to provide stability in the
law. Judges have to make that call fre-
quently.
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Senator SCHUMER says Justice Brown
is an extremist and ‘“‘President Clinton
would never have nominated someone
like this.” But he has probably forgot-
ten Judge Paez, who was nominated to
the Ninth Circuit Court of Appeals by
President Clinton. This is what a real
activist is. This speaks to what an ac-
tivist judge is. This is what Judge
Paez, who we confirmed, says about his
judicial philosophy: It includes ‘‘an ap-
preciation of the courts to act when
they must, when the issue has been
generated as a result of the failure of
the political process to resolve a cer-
tain political question’ because in
such instances, Judge Paez says,
‘“‘there’s no choice but for the courts to
resolve the question that perhaps ideal-
ly and preferably should be resolved
through the legislative process.”

I see the Presiding Officer, Senator
VITTER, listened to that phrase. That is
what activism is. It is a belief that a
judge can act even though the legisla-
ture does not. It is a belief that if the
legislature does not act, the judge has
a right to act. That is a stated judicial
philosophy of activism. Janice Rogers
Brown never said anything like that,
nothing close to that.

So I repeat again, this is a nominee
with a sterling record. She has served
on the Third District Court of Appeals
in California. She served in the attor-
ney general’s office of the State of
California where she wrote appellate
briefs to the appellate courts and ar-
gued cases involving criminal justice
to defend convictions in the State. She
now serves on the Supreme Court of
California. She was reelected by an
overwhelming vote, the highest vote of
any judge on the ballot. We have re-
ceived a letter on her behalf from all of
the court of appeals justices who have
served with her on the court of appeals,
and four of the six justices on the Cali-
fornia Supreme Court, including the
liberal icon, Justice Stanley Mosk.

I think this is a nominee who is wor-
thy of confirmation. I am disappointed
and hurt by some of the mis-
characterizations of her record and her
philosophy. I believe if Senators review
this nominee’s record, they will see she
will make an outstanding justice. I am
pleased she is a native of my State, and
I wish her every success.

Mr. President, I yield the floor.

The PRESIDING OFFICER
BURR). The Senator from Utah.

Mr. HATCH. Mr. President, I thank
my colleague from Massachusetts for
allowing me to go out of turn. I will be
fairly short.

Mr. President, we have been debating
the circuit court nominations of Jus-
tice Janice Rogers Brown and too
many other nominees for way too long.
Justice Brown was first nominated to
the DC Circuit Court of Appeals in July
of 2003.

Over the years, I have grown accus-
tomed to the talking points of Brown’s
liberal opposition. I think I have them
committed to memory now. Some lib-
eral elitists charge she is extreme.

(Mr.
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Some liberal elitists charge she is out
of the mainstream. Some liberal
elitists charge she is a radical conserv-
ative.

This same broken record has been
spun now for too many years, and with
too many nominees. Here is what is
left out of this tired song and dance.

Justice Janice Rogers Brown is a
proven jurist. Her credentials and her
character are beyond reproach. She is a
lifetime public servant committed to
the extension of civil rights and equal
justice under law, and there can be no
doubt that these deep commitments
grew in part out of a childhood that
witnessed the true evil of Jim Crow
segregation.

She came up the hard way. She
served for 2 years as an associate jus-
tice on California’s Third District
Court of Appeals prior to being ap-
pointed to the California Supreme
Court.

What has her record been there? To
listen to the interest groups, you would
think she has led a one-woman crusade
to destroy the civil rights of all Cali-
fornians. Given Justice Brown’s back-
ground, I have to say this is an aston-
ishing charge.

In order to once again dispel the false
charge that Justice Janice Rogers
Brown is extreme, consider the fol-
lowing facts.

In 2002, Justice Brown’s colleagues on
the California Supreme Court turned to
her more than any other justice to
write the majority opinion for the
court. Is this out of the mainstream?

When Justice Brown was retained
with 76 percent of the vote in her last
election, were the people of California
installing a radical revolutionary on
the bench? Were there any mainstream
Californians who voted for her? That is
a pretty impressive majority. After all,
the junior Senator from California,
who has spoken vociferously against
Justice Brown, and many of the other
of the President’s circuit court nomi-
nees, one of Justice Brown’s most vocal
critics, once, I might say, won reelec-
tion with only 53 percent of the vote.

Truth be told, there is nothing rad-
ical about Janice Rogers Brown. She
refuses to supplant her moral views for
the law she is charged with inter-
preting as a judge. Maybe the refusal
to engage in activist decisionmaking is
radical at some predominantly liberal
law schools, but it is fully within the
mainstream of American jurispru-
dence.

We have heard a lot about the back-
ground of Janice Rogers Brown in this
debate. I have been at the forefront of
discussing her rise from the Jim Crow
South to her appointment as the first
African-American woman to serve on
the California Supreme Court. We talk
about her background because her
story demonstrates that while America
is not perfect, its commitment to the
preservation and extension of civil
rights is without parallel in the history
of the world.
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Let me also add that no party has a
monopoly on the promotion of diver-
sity. Yet, unfortunately, some of those
who frequently speak about the need
for diversity on the bench have a rath-
er limited definition of diversity. As we
saw with several other recent nomi-
nees, apparently some believe only lib-
eral minorities are sufficiently diverse
for high Federal office, especially the
Federal courts.

In the end, it is hard to avoid the
conclusions of Justice Brown’s col-
leagues. I have here a letter written to
me in my former capacity as chairman
of the Judiciary Committee from a bi-
partisan group of Justice Brown’s col-
leagues, including all of her former col-
leagues on the California Court of Ap-
peals and Third Appellate District, as
well as four current members of the
California Supreme Court.

Let me take a second or two and read
you their assessment of Justice Brown.

Dear Mr. Chairman:

We are members of and present and former
colleagues of Justice Janice Rogers Brown
on the California Supreme Court and Cali-
fornia Court of Appeals for the Third Appel-
late District. Although we span the spectrum
of ideologies, we endorse her for appoint-
ment to the U.S. Court of Appeals for the
D.C. Circuit.

Much has been written about Justice
Brown’s humble beginnings, and the story of
her rise to the California Supreme Court is
truly compelling. But that alone would not
be enough to gain our endorsement for a seat
on the federal bench. We believe that Justice
Brown is qualified because she is a superb
judge. We who have worked with her on a
daily basis know her to be extremely intel-
ligent, keenly analytical, and very hard
working. We know that she is a jurist who
applies the law without favor, without bias,
and with an even hand. Because of these
qualities, she has quickly become one of the
most prolific authors of majority opinions on
the California Supreme Court.

Although losing Justice Brown would re-
move an important voice from the Supreme
Court of California, she would be a tremen-
dous addition to the D.C. Circuit. Justice
Brown would bring to the court a rare blend
of collegiality, modesty, and intellectual
stimulation. Her judicial opinions are con-
sistently thoughtful and eloquent. She inter-
acts collegially with her colleagues and
maintains appropriate judicial temperament
in dealing with colleagues, court personnel
and counsel.

Mr. President, I ask unanimous con-
sent that the entire letter be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MCDONOUGH HOLLAND & ALLEN PC

ATTORNEYS AT LAW,
October 16, 2003.

Re Nomination of Justice Janice Rogers
Brown to the U.S. Court of Appeals for
the D.C. Circuit

Hon. ORRIN G. HATCH,

Chairman, Committee on the Judiciary, U.S.
Senate, Dirksen Senate Office Building,
Washington, DC.

DEAR MR. CHAIRMAN: We are members of
and present and former colleagues of Justice
Janice Rogers Brown on the California Su-
preme Court and California Court of Appeal
for the Third Appellate District. Although
we span the spectrum of ideologies, we en-
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dorse her for appointment to the U.S. Court
of Appeals for the D.C. Circuit.

Much has been written about Justice
Brown’s humble beginnings, and the story of
her rise to the California Supreme Court is
truly compelling. But that alone would not
be enough to gain our endorsement for a seat
on the federal bench. We believe that Justice
Brown is qualified because she is a superb
judge. We who have worked with her on a
daily basis know her to be extremely intel-
ligent, keenly analytical, and very hard
working. We know that she is a jurist who
applies the law without favor, without bias,
and with an even hand. Because of these
qualities, she has quickly become one of the
most prolific authors of majority opinions on
the California Supreme Court.

Although losing Justice Brown would re-
move an important voice from the Supreme
Court of California, she would be a tremen-
dous addition to the D.C. Circuit. Justice
Brown would bring to the court a rare blend
of collegiality, modesty, and intellectual
stimulation. Her judicial opinions are con-
sistently thoughtful and eloquent. She inter-
acts collegially with her colleagues and
maintains appropriate judicial temperament
in dealing with colleagues, court personnel
and counsel.

If Justice Brown is placed on the D.C. Cir-
cuit, she will serve with distinction and will
bring credit to the U.S. Senate that confirms
her. We strongly urge that the Senate take
all necessary steps to approve her appoint-
ment as expeditiously as possible.

Joining me in this letter are Justices
Marvin R. Baxter, Ming W. Chin and Carlos
R. Moreno of the California Supreme Court
and Presiding Justice Arthur G. Scotland
and Justices Rodney Davis, Harry E. Hull,
Jr., Daniel M. Kolkey, Fred K. Morrison,
George W. Nicholson, Vance W. Ray and
Ronald B. Robie of the California Court of
Appeal, Third Appellate District.

I am informed that Justice Joyce L.
Kennard of the California Supreme Court has
already written a letter in support of Justice
Brown’s nomination.

Chief Justice Ronald M. George and Jus-
tice Kathryn M. Werdegar of the California
Supreme Court are not opposed to Justice
Brown’s appointment but it is their long
standing policy not to write or join in letters
of support for judicial nominees.

Thank you for your consideration of this
letter.

Very truly yours,
ROBERT K. PUGLIA,
Retired Presiding Justice, Court of
Appeal, Third Appellate District.

Mr. HATCH. Let me put in the
RECORD a couple comments by Ellis
Horvitz and Regis Lane. Ellis Horvitz,
a Democrat, one of the deans of the Ap-
pellate Bar in California, has written
in support of Justice Brown, noting:

In my opinion, Justice Brown possesses
those qualities an appellate justice should
have. She is extremely intelligent, very con-
scientious and hard working, refreshingly ar-
ticulate, and possessing great common sense
and integrity. She is courteous and gracious
to the litigants and counsel who appear be-
fore her.

Mr. President, I ask unanimous con-
sent that the entire letter be printed in
the RECORD.

There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:
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HORVITZ & LEVY LLP,
Encino, CA, September 29, 2003.

Hon. ORRIN G. HATCH,

Chairman, Committee on the Judiciary U.S.
Senate, Dirksen Senate Office Building,
Washington, DC.

Re Justice Janice Rodgers Brown nomina-
tion.

DEAR CHAIRMAN HATCH: This letter is sent
in support of President Bush’s nomination of
Justice Janice Rodgers Brown to the District
of Columbia Court of Appeal.

Let me first introduce myself. I have been
practicing law in California for more than
fifty years, almost all of that time as a civil
appellate specialist. Our firm of more than
thirty lawyers specializes in civil appeals.
We appear regularly in the California Court
of Appeal and in the California Supreme
Court.

I have followed Justice Brown’s career
since she was appointed to the California Su-
preme Court. Our firm has appeared before
her on many occasions. I have appeared be-
fore her on several occasions. We have also
studied her opinions, majority, (concurring
and dissenting), in many civil cases.

In my opinion, Justice Brown posses those
qualities an appellate justice should have.
She is extremely intelligent, very conscien-
tious and hard working, refreshingly articu-
late, and possessing great common sense and
integrity. She is courteous and gracious to
the litigants and counsel who appear before
her.

I hope your Committee will approve her
nomination expeditiously. The President has
made an excellent choice.

Very truly yours,
ELLIS J. HORVITZ.

Mr. HATCH. Regis Lane, the execu-
tive director of Minorities in Law En-
forcement, a coalition of minority law
enforcement officers in California,
wrote:

We recommend the confirmation of Justice
Brown based on her broad range of experi-
ence, personal integrity, good standing in
the community and dedication to public
service. . . .

In many conversations with Justice
Brown, I have discovered that she is very
passionate about the plight of racial minori-
ties in America, based on her upbringing in
the South. Justice Brown’s views that all in-
dividuals who desire the American dream, re-
gardless of their race or creed, can and
should succeed in this country are consistent
with MILE’s mission to ensure brighter fu-
tures for disadvantaged youth of color.

Mr. President, I ask unanimous con-
sent that the entire letter be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MINORITIES IN LAW ENFORCEMENT,
Sacramento, CA.

Hon. ORRIN G. HATCH,

Chairman, Committee on the Judiciary, U.S.
Senate, Dirksen Senate Office Building,
Washington, DC.

DEAR MR. CHAIRMAN: On behalf of the Ex-
ecutive Board and members of the Minorities
In Law Enforcement organization (MILE),
we recommend that you confirm President
George W. Bush’s nomination of California
Supreme Court Associate Justice Janice
Rogers Brown to the United States Circuit
Court of Appeals for the District of Colum-
bia. MILE is a coalition of ethnic minority
law enforcement officers in California dedi-
cated to ensuring brighter futures for dis-
advantaged youth and ensuring that no child
is left behind.
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We recommend the confirmation of Justice
Brown based on her broad range of experi-
ence, personal integrity, good standing in
the community and dedication to public
service. Justice Brown’s powerful and exhila-
rating display of jurisprudence exhibited in
the written legal opinions she has issued as
a California Supreme Court justice, is re-
spected by all, regardless of race, political
affiliation, or religious background. Justice
Brown is a fair and just person with impec-
cable honesty, which is the standard by
which justice is carried out.

In many conversations with Justice
Brown, I have discovered that she is very
passionate about the plight of racial minori-
ties in America, based on her upbringing in
the south. Justice Brown’s views that all in-
dividuals who desire the American dream, re-
gardless of their race or creed, can and
should succeed in this country are consistent
with MILE’s mission to ensure brighter fu-
tures for disadvantaged youth of color.

It is with great honor and pleasure that
MILE and our members urge you to confirm
President Bush’s nomination of California
Supreme Court Associate Justice Janice
Rogers Brown to the United States Circuit
Court of Appeals for the District of Colum-
bia.

Respectfully submitted,
REGIS LANE,
Executive Director.

Mr. HATCH. Well, she is not, as rep-
resented, a radical revolutionary bent
on undoing the American dream. Who
are you going to believe? I say you
should believe those who served with
her on the bench in California, and
that is over a period of years.

Because of the astonishing failure to
give Justice Brown an up-or-down vote,
I have had ample time to review her
record, and it is clear to me, without
any doubt, that those who worked with
her every day on these courts have it
right. She is a model jurist. You can-
not have anybody who has been in
court as long as she has that somebody
cannot pluck cases out of the air and
distort them or find some fault with
them. I am sure I can find fault with
some of her cases. But the point is, this
is a woman who does what is right.

Justice Brown would be a welcome
addition to the DC Circuit Court of Ap-
peals. I look forward to finally closing
the debate on this nomination, bring-
ing her nomination to a vote, and see-
ing her on the Federal bench.

Now, let me close by saying that vot-
ing for cloture is the right thing to do
on the nomination of Justice Janice
Rogers Brown and the rest of the Presi-
dent’s judicial nominees. Allowing an
up-or-down vote on these nominees will
return us to the Senate’s 214-year tra-
dition. So I ask my colleagues to vote
yea on cloture, and hopefully we can
have an up-or-down vote in a short
time after that.

Mr. President, again, I thank my col-
league and yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, as I
understand it, there is 7 minutes re-
maining.

The PRESIDING OFFICER. That is
correct.
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Mr. KENNEDY. Mr. President, I yield
myself all 7 minutes, and I ask if the
Chair will be kind enough to let me
know when there is 1 minute left.

The PRESIDING OFFICER.
Chair will so notify.

Mr. KENNEDY. Mr. President, I
think it is important for those watch-
ing the debate to understand this deci-
sion is not a decision about the life his-
tory of Janice Rogers Brown. What we
are voting on in this particular deci-
sion is, on the DC Circuit Court,
whether the nominee is going to speak
for the struggling middle class of
Americans, whether they are going to
speak for minorities who have been
trying to be a part of the American
dream, whether they are going to
speak for the rights and liberties of
working families, particularly those
who are covered by the Occupational
Safety and Health Act who work hard
every day and have had their lives
threatened with inadequate Kkinds of
protection, whether that voice is going
to be standing up for children whose
lives are going to be affected by the
Clean Air Act, or whether they are
going to stand up for the children
whose lives will be affected by the
Clean Water Act.

So many of the important decisions
that we have addressed in the Senate
over the last 30 years, in order to make
this a fairer country, a more just Na-
tion, to advance the cause of economic
progress and social justice, ultimately
come to the DC Circuit. In many in-
stances, the DC Circuit is the final ar-
biter of these issues. That is why this
is so important. Any judge is impor-
tant, but I think, for most of us, we
raise the level when we consider who is
going to serve on the Supreme Court,
since that will be a defining aspect of
the laws of this country, and a defining
voice in terms of the rights and lib-
erties of this Nation as defined in the
Constitution of the United States.

It seems to me it is fair enough to
ask someone who wants a job on the
DC Circuit whether they have a core
commitment to these fundamental acts
of fairness and justice and basic lib-
erty, and if there are indications dur-
ing their service on the court that this
jurist has demonstrated a hostility to-
ward these basic principles.

That is really the basic issue. I am
going to have more time this afternoon
to get into the particulars, but it is
enormously important that the Amer-
ican people understand that this is not
just another circuit court, as impor-
tant as that is. This is the very special-
ized DC Circuit Court that has special
responsibilities in interpreting the
laws, many cases of which never go to
the Supreme Court, and, therefore, we
should take a careful view of this
nominee. When we take a careful view
of the nominee, we find that this nomi-
nee fails the standard by which we
ought to judge advancement to the sec-
ond most important and powerful court
in the land, and that is the DC Circuit
Court.

The
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That is true on the issue of civil
rights. No one can seriously contend
that the overwhelming opposition to
her nomination from the African-
American community is motivated by
bias against Blacks. She is opposed by
respected civil rights leaders, including
Julian Bond, Chairman of the NAACP;
by Dorothy Height, President Emeritus
of the National Council of Negro
Women, a leader in the battle for
equality for women and African Ameri-
cans over her lifetime, an outstanding
and distinguished American who hap-
pens to be Black but has struggled to
make this a fairer and more just coun-
try—for Black women in particular—
for all Americans. She is universally
admired and respected by Republicans
and Democrats. She believes that we
would make a major mistake by pro-
moting this nominee to the DC circuit.

She is opposed by the Reverend Jo-
seph Lowery, President Emeritus of
the Southern Christian Leadership
Conference, who was there with Dr.
Martin Luther King, Jr., during the
most difficult and trying times in the
late 1950s and the early 1960s. I believe,
unless I am wrong, he was there at the
time of Dr. King’s death. He is one of
the giants in awakening America to be
America by knocking down walls of
discrimination. Joseph Lowery believes
we should not promote this individual.
He has been a leader in the civil rights
movement and has worked tirelessly
for many years to make civil rights a
reality for all Americans.

She is opposed by the Congressional
Black Caucus, the Leadership Con-
ference on Civil Rights, and many oth-
ers concerned with the rights of mi-
norities.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 1 minute
remaining.

Mr. KENNEDY. Mr. President, I will
have the opportunity to go into the
reasons these individuals and organiza-
tions take exception to this nominee.
It isn’t just those I have mentioned but
other important leaders who have a
keen awareness and understanding of
the record and history of the decisions
of this jurist. I do not believe she has
demonstrated the kind of core commit-
ment to constitutional values which
are so essential on such a major and
important court. She fails that test.
She should not be promoted. There are
other distinguished jurists across the
country of all different races, religions,
and ethnic backgrounds who have dem-
onstrated a core commitment to these
values over a long time and are in the
mainstream of judicial thinking. We
ought to have such a nominee. This
nominee does not meet that criteria
and, therefore, should not be accepted.

The PRESIDING OFFICER. The time
of the minority has expired. Who yields
time?

The Senator from South Carolina.

Mr. DEMINT. Mr. President, it is
often said that politicians are out of
touch with the average citizen. In fact,
media outlets have been reporting that
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Congress’s approval ratings are at
record lows. I am not one to put much
stock in one poll or another, but I do
believe Americans are frustrated with
politics here in our Nation’s Capital.
Americans are dealing with record gas
prices, yet Congress can’t find the time
to debate and pass an energy bill that
was proposed years ago. Americans see
weekly reports about scandals and
backroom deals at the United Nations,
yet we can’t find the time to vote yes
or no on the President’s nominee to the
United Nations. And a strong majority
of Americans who just elected Presi-
dent Bush to a second term now cannot
understand why his judicial nominees
can’t get a timely up-or-down vote.

A perfect example of the frustration
the American people have with Con-
gress can be found in the nomination of
Justice Janice Rogers Brown. Justice
Brown is the daughter of a share-
cropper who grew up in rural Alabama
and attended segregated schools. She
went on to become the first African-
American woman to serve on the Cali-
fornia Supreme Court after being over-
whelmingly elected by more than
three-quarters of California voters. De-
spite this extraordinary success story,
Democrats have used filibusters for
more than a year and a half to deny
Justice Brown a simple and fair vote.

I am pleased that a few of my col-
leagues on the other side choose to
allow a vote on Justice Brown. Now I
hope we can give her actual record a
fair assessment instead of relying on
the heated rhetoric of the past year
and a half.

Justice Brown recently stated:

It may sound odd to describe a judge as
both passionate and restrained, but it is pre-
cisely this apparent paradox—passionate de-
votion to the rule of law and humility in the
judicial role—that allows freedom to prevail
in a democratic Republic.

This paradox is a good description of
our Nation’s leading jurists, including,
in my opinion, Justice Brown. I believe
men and women of intellectual and ju-
dicial passion are necessary to the con-
tinued strength of our legal system.
Those jurists whose names still ring
through history—Marshall, Holmes,
Cardozo—suffered no shortage of pas-
sion. Yet, as Justice Brown reminds us,
such passion would corrupt the very
system it sustains were it not tem-
pered by restraint and humility.

The tension between passion and re-
straint has been a feature of our legal
system since its beginning. In fact, it
was enshrined in the Constitution
itself. The Founders created the frame-
work for a Federal judiciary that
would be unaffected by the political
storms raging at any given time.
Thanks to their lifetime appointment,
Federal jurists are free to interpret and
apply the laws of this land without fear
of political repercussions. At first
glance, such an arrangement places a
great deal of power in the hands of a
select few who attain the Federal
bench. The Founders, however, were
mindful of such concerns. They placed
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two popularly elected institutions at
the gates of the Federal bench so that
admission would be denied to those
who would use their judicial power to
override Congress’s exclusive power to
create the law. They invested the
President with the power to nominate
individuals worthy of the Federal
bench. They endowed Congress’s delib-
erative body, this very Senate, with
the responsibility to review the Presi-
dent’s nominees and consent to the
confirmation of only those with prop-
erly restrained judicial passions.

When in the past a President has
nominated an individual of unchecked
passion, it has fallen to the Senate to
deny his or her confirmation. This is
how our constitutional system has
functioned for over 200 years. Unfortu-
nately, the nomination and appoint-
ment of Federal jurists has recently be-
come a game of political dodge ball,
with Democrats throwing heated rhet-
oric at nominees, hoping to take them
out of the game.

As the deliberation over judicial
nominees has boiled over, the term ‘‘ju-
dicial activist” has surfaced as the pre-
ferred slur used by critics harboring
political animosity toward a particular
nominee, regardless of whether that
nominee is objectively qualified for the
job. In my mind, the term ‘‘judicial ac-
tivist”’ signifies one who has or would
use the bench as a platform for pro-
moting their own agenda and personal
opinions. Such a person is in need of
the restraint identified by Justice
Brown and is, therefore, unsuited for
the Federal bench. The nomination of a
judicial activist is a nomination that
deserves the opposition of every Mem-
ber of this body, regardless of the polit-
ical connection between the nominee
and any particular Member. According
to the Constitution, we as Senators
stand here to guard the Federal bench
from the confirmation of any judicial
activist who would seek to infringe
upon our constitutional role.

I believe Justice Brown has proven
she is not an activist judge. Her critics
have labeled her such simply because
she has deeply held personal beliefs
that are not shared by many Demo-
crats. This is precisely the type of par-
tisan game that is causing Americans
to become disinterested and disillu-
sioned with politics in Washington.
Americans fairly elected President
Bush, and his nominations deserve a
fair debate and a fair vote.

People sitting at home watching the
nomination process on TV see that it
has gotten out of control. If we allow
the President’s judicial nominees to
continue to be blocked and delayed be-
cause they have deeply held beliefs,
many good judges will be disqualified,
and many more will refuse to be con-
sidered. A person with strong beliefs
and personal convictions should not be
barred from being a judge. In fact, I
would rather have an honest liberal
serve as a judge than one who has been
neutered by fear of public opinion. We
need judges who have demonstrated in-
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tegrity in how they live their lives as
well as consistency in how they inter-
pret the law.

Justice Brown has demonstrated this
kind of integrity. I believe she should
be confirmed immediately. Some
Democrats may enjoy calling Justice
Brown an activist for the media sound
bite it creates, but calling the Earth
flat does not make it so. There is over-
whelming evidence that during her
time on the California Supreme Court,
Justice Brown has exercised her judi-
cial authority with restraint and hu-
mility. While she would likely describe
herself as a person who believes in
small government and limited regula-
tions, she regularly votes against her
personal beliefs when justice and legal
precedent require her to do so.

For example, Justice Brown has
voted consistently to uphold economic,
environmental, consumer, and labor
regulations. She joined in an opinion
upholding the Safe Drinking Water and
Toxic Enforcement Act of 1986 and in-
terpreted the act to allow the plaintiffs
to proceed with their case. She upheld
the right of a plaintiff to sue for expo-
sure to toxic chemicals using the Gov-
ernment’s environmental regulations.
She joined in an opinion validating
State regulations regarding overtime
pay. She upheld California’s very strin-
gent standards for identifying and la-
beling milk and milk products, thereby
ensuring that the government has a
role in protecting the safety of chil-
dren.

It is fundamental to the judicial
structure to have judges who respect
the Constitution and judicial prece-
dent. Justice Brown believes that the
role of courts and the rule of law are
deeply rooted in the Constitution.

In a recent column, law professor
Jonathan Turley, a self-described pro-
choice social liberal, points out that
“Brown’s legal opinions show a willing-
ness to vote against conservative views

. . when justice demands it.”

In a letter to the Senate Judiciary
Committee, 12 bipartisan judges who
served on the bench with Justice
Brown said the following:

We who have worked with her on a daily
basis know her to be extremely intelligent,
keenly analytical, and very hard working.
We know that she is a jurist who applies the
law without favor, without bias, and with an
even hand. Because of these qualities, she
has quickly become one of the most prolific
authors of the majority opinions on the Cali-
fornia Supreme Court.

Arguments that Justice Brown is a
judicial activist amount to nothing
more than empty rhetoric. She is a ju-
rist of great intelligence and achieve-
ment, with views about interpreting
the law that are sensible and reliable.

After many hours of debate, the main
criticisms I have heard of Justice
Brown have nothing to do with her ju-
dicial decisions but with her personal
beliefs that have been expressed in
speeches and comments outside the
courtroom. This Senate should not
confirm or reject judges based on their
personal beliefs. We should confirm
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Justice Brown based on the fact that
her judicial performance has been doc-
umented by colleagues and critics
alike and because she understands that
her job is to interpret the law, not to
invent the law.

Americans are tired and frustrated
with Congress spending its time on par-
tisan games. They want the Senate to
give the President’s judicial nominees
a timely up-or-down vote.

Justice Brown’s nomination has been
pending for more than a year and a half
without any evidence that she lacks in-
tegrity, intellect, or experience. There
has been plenty of time for debate, and
now it is time to vote.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BURR. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
DEMINT). Without objection, it is so or-
dered.

Mr. BURR. Mr. President, I rise
today in support of Janice Rogers
Brown to the DC Appellate Court. I
also rise today as a proud North Caro-
linian of those who served in this
Chamber before me. In the heat of de-
bate, Senator SCHUMER from New York
suggested that Senator Helms, our
former Member from North Carolina,
was a racist; that, in fact, he objected
to the nomination of Roger Gregory to
the appellate court, the Fourth Circuit
Court in Richmond, because he was a
minority.

It is unfair to characterize that of
Senator Helms. I am personally of-
fended by the comments of Senator
SCHUMER, and so are North Carolinians.

At the time of Roger Gregory’s nomi-
nation to the Fourth Circuit Court in
Richmond, the Fourth Circuit Court
had the largest makeup of minorities
of any appellate court in the country.
The seat for which Roger Gregory was
nominated was intended to be filled by
a North Carolinian. There is only one
problem—Roger Gregory was from Vir-
ginia, and he was so thought of that he
was even introduced by Senator George
Allen in his first speech on the Senate
floor.

Roger Gregory was not from North
Carolina, he was from Virginia. Sen-
ator Helms argued that North Carolina
was underrepresented on the Fourth
Circuit Court and that if any nominee
was necessary for the Fourth Circuit
Court, he or she should come from
North Carolina. Senator Helms opposed
Roger Gregory because Senator Helms
had nominated Terrance Boyle, and
that nomination had been blocked for
several years at that time by Demo-
crats. Terrance Boyle was originally
nominated by George H. W. Bush, 41,
long before Roger Gregory was nomi-
nated.

I might add, Terrance Boyle still is a
judicial nominee judge for the Fourth
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Circuit Court. He has never made it
through this process.

Former Judiciary Chairman HATCH,
who spoke earlier, maintained at the
time that judicial nominees favored by
each party should have to move for-
ward together and that political games
should not be played with judicial
nominees. Senator Helms agreed there
should be no movement on other judges
until Judge Boyle received the atten-
tion of this body, the Senate.

How did it end up? President Clinton,
bypassing Congress, made a recess ap-
pointment of Roger Gregory, and it
was seen as a swipe to Senator Helms.

I am not here today to suggest Roger
Gregory was not a good pick. I am here
to tell you we have an obligation on
this floor to speak factually. History
does not prove that Senator Helms’ ob-
jection was over anything other than
to receive the attention of his nominee
to the Fourth Circuit Court, to allow
North Carolina, which was underrep-
resented, to be represented fully on the
Fourth Circuit Court.

Today I am proud to suggest that we
should all support Janice Rogers
Brown. We should have her confirmed,
not because she is minority, but be-
cause she is qualified, because she
meets the threshold of what America
expects out of the judges who sit on the
bench.

I am confident this body will do the
right thing on cloture, and I am con-
fident she will serve on the DC Circuit
Court.

I thank the President, and I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BURR). Without objection, it is so or-
dered.

Mr. LEAHY. Mr. President, recently
14 of our colleagues brought to us a bi-
partisan plan to avoid what I thought
was the majority leader’s shortsighted
bid for one-party rule. As part of the
plan to avert the nuclear option, which
would have changed more than 200
years of Senate tradition and prece-
dent, rules protecting minority rights
and checks and balances, those Sen-
ators have agreed to vote for cloture on
this controversial and divisive renomi-
nation. I have no doubt they will follow
through on their commitment, but in
all likelihood, it is going to result in
the appointment for life of a judge for
Court of Appeals for the DC Circuit
whose disturbing view of the Constitu-
tion would set back life for American
workers and consumers more than 100
yvears and remove protections for peo-
ple and their communities we now take
for granted. The preservation of our
system of checks and balances in con-
nection with the appointment of
lifetimers to the Federal judiciary re-
quires that all Senators, both Repub-
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licans and Democrats, take seriously
the Senate’s constitutionally man-
dated role as a partner in making these
determinations.

So again I urge all Senators of both
parties to take these matters seriously
and vote their conscience. Senators
need to evaluate with clear eyes the
fitness of Justice Janice Rogers Brown
for the lifetime appointment. My oppo-
sition to her, as it has always been, has
been based on her long and troubling
record. I will be speaking about this
more in the future, but apparently she
will be treated far more fairly than
President Clinton’s nominees to the
court.

The Senate has already considered
one of the three controversial nomi-
nees mentioned in part IA of the
Memorandum of TUnderstanding our
colleagues brought us. We are now be-
ginning consideration of the second,
and I expect the third will follow short-
ly. What I do not expect is any repeat
by Democrats of the extraordinary ob-
struction by Republicans of President
Clinton’s judicial nominees. For exam-
ple, I do not expect any of the tactics
used by Republicans during the exten-
sive delay in Senate consideration of
the Richard Paez nomination. Judge
Paez waited more than 4 years before
we were able to get a vote on his con-
firmation, and even then Republicans
mounted an extraordinary motion after
the filibuster of his nomination was
broken to indefinitely postpone the
vote—a last-ditch, unprecedented ef-
fort that was ultimately unsuccessful.

More than 60 of President Clinton’s
moderate and qualified judicial nomi-
nations were subjected to a Republican
pocket filibuster, including nominees
to the DC Circuit. First we were told
by the Republicans that we do not need
more judges added, but that changed
dramatically once they had a Repub-
lican President in power. But they also
blocked by committee filibusters high-
ly qualified people for that circuit.
Allen Snyder, for example, who was
nominated by President Clinton, was a
former clerk to Chief  Justice
Rehnquist—no wide-eyed liberal, he—
and he was a widely respected and
highly regarded partner at the law firm
of Hogan & Hartson. He was filibus-
tered by pocket filibuster by the Re-
publicans and not allowed to come to a
vote. Elena Kagan was pocket filibus-
tered by the Republicans, not allowed
to have a vote for the DC Circuit. Her
qualifications: She is now a dean of the
most prestigious law school in this
country, Harvard Law School. They
were each nominated to vacancies on
the DC Circuit. They were not allowed
to have either a committee vote or
Senate consideration.

The bipartisan coalition of Senators
who joined together last month to
avert an unnecessary showdown in the
Senate over the White House-inspired
effort to invoke the nuclear option was
right to include in the agreement the
following provision:

We believe that under Article II, Section 2,
of the United States Constitution, the word
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““Advice’ speaks to consultation between the
Senate and the President with regard to the
use of the President’s power to make nomi-
nations. We encourage the Executive branch
of government to consult with members of
the Senate, both Democratic and Repub-
lican, prior to submitting a judicial nomina-
tion to the Senate for consideration.

Such a return to the early practices of our
government may well serve to reduce the
rancor that unfortunately accompanies the
advice and consent process in the Senate.

We firmly believe this agreement is con-
sistent with the traditions of the United
States Senate that we as Senators seek to
uphold.

I agree with their fundamental point.
I have served here with six Presidents.
Five of them did consult on major judi-
cial nominations. They consulted with
members of both parties. That included
President Ford, President Carter,
President Reagan, former President
Bush, and President Clinton. In this
case, there was no meaningful con-
sultation with the nomination of Jan-
ice Rogers Brown. Maybe that is one
reason neither of her home State Sen-
ators support her. In the past, Repub-
licans always said if home State Sen-
ators do not support a nominee, we
cannot go forward. All of these rules
changed with a different President.
There was no consultation with these
Senators in this case.

But I am hoping things may be bet-
ter. I was pleased to see President Bush
respond to a question in a news con-
ference last week. He has agreed to
consult with the Senate about his nom-
ination should a vacancy arise in the
Supreme Court. I see that as a positive
development, and I am hoping that now
that he has been reelected, he may
take the opportunity to be a uniter and
not a divider on these issues. Certainly
I, as one on this side of the aisle, will
be happy to work with him in that re-
gard. If he does, as the other five Presi-
dents I have served with have done, I
believe it would be a good sign for the
country but especially for our Federal
judiciary.

In advance of any vacancy on the Su-
preme Court, I would urge the Presi-
dent to follow through on his commit-
ment to consult with the Senate. In
the next few weeks, the U.S. Supreme
Court will complete its current term.
Speculation will soon accelerate,
again, about the potential for a Su-
preme Court vacancy this summer. In
advance of any such vacancy, I urge
the President to follow through on his
commitment to consult with the Sen-
ate. As I said, previous Presidents of
both parties have set constructive and
successful examples by engaging in
meaningful consultation with the Sen-
ate, including both Republicans and
Democrats, no matter who was in the
majority or the minority, before decid-
ing on nominees. It would be short-
sighted to ignore such an established
and successful precedent.

It would be wise for the President to
follow the precedent set by distin-
guished Presidents of both parties, and
I stand ready to work with him in that
regard. I stand ready to work with the
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President to help select a nominee to
the Supreme Court who can unite
Americans. I know that the Demo-
cratic leader is likewise ready to be
helpful. After all, Senator REID and I
joined in an April 11 letter to the Presi-
dent offering our help in facilitating
his identification, selection, and nomi-
nation of lower court judges to the 28
vacancies without a nominee that then
existed throughout the Federal judici-
ary. Regrettably, the President did not
respond to our previous offer, and the
vacancies without a nominee have
since grown to 30.

Some Presidents, including most re-
cently President Clinton, found con-
sultation with the Senate in advance of
a nomination most beneficial in help-
ing pave the way for a smooth and suc-
cessful process. President Reagan, on
the other hand, disregarded the advice
offered by Senate Democratic leaders
and chose a controversial, divisive
nominee who was ultimately rejected
by the full Senate.

In his book ‘‘Square Peg,” Senator
HATCH tells how, in 1993, as the ranking
minority member of the Senate Judici-
ary Committee, he advised President
Clinton about possible Supreme Court
nominees. In his book, Senator HATCH
recounts that he warned President
Clinton away from a nominee whose
confirmation he believed ‘“‘“would not be
easy.” Senator HATCH goes on to de-
scribe how he suggested the names of
Stephen Breyer and Ruth Bader Gins-
burg, both of whom were eventually
nominated and confirmed ‘‘with rel-
ative ease.”” Indeed, 96 Senators voted
in favor of Justice Ginsburg’s con-
firmation, and only 3 Senators voted
against; Justice Breyer received 87 af-
firmative votes, and only 9 Senators
voted against.

In its report on the Supreme Court
appointment process, the Congres-
sional Research Service of the Library
of Congress has long noted:

It is common practice for Presidents, as a
matter of courtesy, to consult with Senate
party leaders as well as with members of the
Senate Judiciary Committee before choosing
a nominee.

What I am suggesting has been stand-
ard and accepted practice. Thorough
bipartisan consultation would not only
make the choice a better one, it would
also reassure the Senate and the Amer-
ican people that the process of select-
ing a Supreme Court Justice has not
become politicized. The Supreme Court
often serves as a final arbiter and pro-
tector of our individual rights and free-
doms. Decisions regarding nominees
are too important to all Americans to
be unnecessarily embroiled in partisan
politics.

Though the landscape ahead is sown
with the potential for controversy and
contention over vacancies that may
arise on the Supreme Court, confronta-
tion is wunnecessary and consensus
should be our goal. I would hope that
the President’s objective will not be to
send the Senate nominees so polarizing
that their confirmations are eked out
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in narrow margins. This would come at
a steep and gratuitous price that the
entire Nation would have to pay in
needless division. It would serve the
country better to choose a qualified
consensus candidate who can be broad-
ly supported by the public and by the
Senate.

The process begins with the Presi-
dent. He is the only participant in the
process who can nominate candidates
to fill Supreme Court vacancies. If
there is a vacancy, the decisions made
in the White House will determine
whether the nominee chosen will unite
the Nation or will divide the Nation.
The power to avoid political warfare
with regard to the Supreme Court is in
the hands of the President. No one in
the Senate is spoiling for a fight. Only
one person will decide whether this will
be a divisive or unifying process and
nomination. If consensus is a goal, bi-
partisan consultation will help achieve
it. I believe that is what the American
people want and what they deserve.

Over the last several years I have
stressed the need for consultation and
moderation as two guiding principles
for selecting judicial nominees. I have
been largely disappointed up to this
point, but if there is a vacancy on the
Supreme Court of the United States, I
hope that the President will live up to
his pledge to consult with Senators of
both parties to identify consensus
nominees who will unite us instead of
divide us. There is no need to pit Re-
publicans against Democrats or to di-
vide the American people.

This is a difficult time for our coun-
try and we face many challenges. Pro-
viding adequate health care for all
Americans, improving the economic
prospects of Americans, defending
against threats, the proliferation of nu-
clear weapons, the continuing upheaval
and American military presence in
Iraq, are all fundamental matters on
which we need to improve. It is my
hope that we can work together on
many issues important to the Amer-
ican people, including our maintaining
a fair and independent judiciary. I am
confident that a smooth nomination
and confirmation process can be devel-
oped on a bipartisan basis if we work
together. The American people we rep-
resent and serve are entitled to no less.

The decisions of the Supreme Court
have a lasting effect on the meaning of
the Constitution and statutes intended
by Congress to protect the rights of all
Americans, such as the right to equal
protection of the laws and the right to
privacy, as well as the best opportunity
to have clean air and clean water our-
selves and in future generations. This
is the forum where Federal regulations
protecting workers’ rights will be
upheld or overturned, where reproduc-
tive rights will be retained or lost and
where intrusive Government action
will be allowed or curtailed. This is the
Court to which thousands of individ-
uals will appeal in matters affecting
their health, their lives, their liberty,
and their financial well-being.
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If the President chooses a Supreme
Court nominee because of that nomi-
nee’s ideology or record of activism in
the hopes that he or she will deliver
predetermined political victories, the
President will have done so with full
knowledge that he is starting a con-
firmation confrontation. The Supreme
Court should not be an arm of the Re-
publican Party, nor should it be a wing
of the Democratic Party. If the right-
wing activists who were disappointed
that the nuclear option was averted
convince the President to choose a di-
visive nominee in order to tilt the ideo-
logical balance on the Supreme Court,
they will not prevail without a difficult
Senate battle. And if they do, what will
they have wrought? While they would
celebrate the ideological takeover of
the Supreme Court, the American peo-
ple will be the losers: The legitimacy of
the judiciary will have suffered a dam-
aging blow from which it may not soon
recover. Such a contest would itself
confirm that the Supreme Court is just
another setting for partisan contests
and partisan outcomes. People will per-
ceive the Federal courts as places in
which ‘‘the fix is in.”

Our Constitution establishes an inde-
pendent Federal judiciary to be a bul-
wark of individual liberty against in-
cursions or expansions of power by the
political branches. The independence of
our Federal courts has been called by
Chief Justice Rehnquist the crown
jewel of our justice system, but that
independence is at grave risk when a
President seeks to pack the courts
with activists from either side of the
political spectrum. One of the most se-
rious mistakes a President can make is
the partisan engineering to take over
the Supreme Court. Even if successful,
such an effort would lead to decision-
making based on politics and forever
diminish public confidence in our jus-
tice system.

I urge, respectfully but emphatically,
that the President in advance of any
nomination consult with Senators from
both parties and seek consensus. The
American people will cheer if the
President chooses someone who unifies
the Nation. This is not the time and a
vacancy on this Supreme Court is not
the setting in which to accentuate the
political and ideological division with-
in our country. In our lifetimes, there
has never been a greater need for a uni-
fying pick for the Supreme Court. The
independence of the Federal judiciary
is critical to our American concept of
justice for all. We should expect and
accept nothing less. We all want Jus-
tices who exhibit the kind of fidelity to
the law that we all respect. We want
them to have a strong commitment to
our shared constitutional values of in-
dividual liberties and equal protection.
We expect them to have had a dem-
onstrated record of commitment to
equal rights. There are many conserv-
atives who can meet these critieria and
who are not rigid ideologues.

Two years ago, I was invited to ad-
dress the National Press Club on this
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topic and noted that the Supreme
Court confirmation process does not
have to be a political Armageddon. I
continue to believe that and I urge the
President to take the course that
would better serve the American people
and the Supreme Court. I was encour-
aged by the President’s recent state-
ment indicating he will consult with
leaders in the Senate on both sides of
the aisle in advance of a nomination.
That should allow him to bring forward
a consensus nominee able to unite all
Americans and who could be confirmed
by the Senate with 95 to 100 votes. At
a time when too many partisans seem
fixated on devising strategies to force
the Senate to confirm the most ex-
treme candidate with the least number
of votes possible, I have been urging co-
operation and consultation to bring the
country together. There is no more im-
portant opportunity than this to lead
the Nation in a direction of coopera-
tion and unity. I hope this President
heeds the lesson of history set by his
predecessors who chose the good of the
country over the good of a political
party.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. FRIST. Mr. President, in a few
moments, we will vote to conclude de-
bate on the nomination of Janice Rog-
ers Brown to serve on the Court of Ap-
peals for the DC Circuit. I do want to
thank the chairman and ranking mem-
ber for getting us to this point. It has
taken awhile for us to reach this point,
and I am pleased that in an orderly
process and regular order, we are on
the way to getting an up-or-down vote
for Janice Rogers Brown.

It has been nearly 2 years since
President Bush first nominated Justice
Brown as a Federal judge. During those
2 years, she has been thoroughly de-
bated, exhaustively investigated in
committee and on the Senate floor.
She has endured more than 5 hours of
committee hearings, answered more
than 180 questions, submitted 33 pages
of responses to an additional 120 writ-
ten questions, has set aside weeks at a
time to personally meet with indi-
vidual Senators, has waited patiently
while the Judiciary Committee debated
and voted on her nomination. On the
Senate floor, we have debated her nom-
ination for over 50 hours. That is more
time than the Senate debated any one
of the current Supreme Court Justices,
but still as of yet she has not received
an up-or-down vote on her nomination
on the floor, not one. Why? Because of
an orchestrated campaign of obstruc-
tion that has denied her that up-or-
down vote until now. So she has been
waiting for far too long for a simple up-
or-down vote on the Senate floor. As a
matter of principle, as a matter of fair-
ness, as a matter of our constitutional
duties as Senators to give up-or-down
votes, it is time to bring the debate to
a close and to vote.

Fairness is not just about the process
of a vote. It is about treating a good,
decent, hard-working American with
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the respect and the dignity she de-
serves.

Justice Brown is an inspiration. All
of us have heard her story, how she was
born the daughter of an Alabama
sharecropper and educated in seg-
regated schools; how she worked her
way through college and law school;
how she has dedicated her life to public
service and to others, having spent all
but 2 years of her 26-year legal career
as a public servant; how she is the first
African-American woman to serve as
an associate justice on the California
Supreme Court, the State’s highest
court. We have heard about her exem-
plary qualifications and credentials,
including her 8 years of experience on
the California appellate bench. We
have heard about her impressive record
and her commitment to judicial re-
straint and the rule of law. We have
heard the bipartisan praises of Justice
Brown from those who know her best:
her current and former colleagues on
the California Supreme Court and Cali-
fornia Court of Appeals. They agree
that Janice Rogers Brown is a superb
judge and have said she is a jurist who
applies the law without favor, without
bias, and with an even hand.

We have heard the people of Cali-
fornia speaking with their votes. As a
justice on the California Supreme
Court, she was retained by 76 percent
of the electorate, the highest vote per-
centage of all justices on the ballot. If
76 percent of the people of California
voted for Janice Rogers Brown, how
can she be considered out of the main-
stream, as some of our colleagues on
the other side of the aisle have sug-
gested? Are 76 percent of the California
voters out of the mainstream? Janice
Rogers Brown is in the mainstream.

The overwhelming support of the
people of California and the support of
her colleagues proves her nomination
transcends partisan labels and ide-
ology. Janice Rogers Brown is a distin-
guished mainstream jurist. She de-
serves to be treated fairly. She has
been investigated and debated thor-
oughly. Now she deserves the courtesy
of a vote. Vote yes or no. Vote to con-
firm or reject, but let us vote.

I remain optimistic the Senate is
moving in a new direction on judicial
nominees, rejecting the partisan ob-
structionism of the past and embracing
the principle that all judicial nominees
deserve a fair up-or-down vote. I urge
my colleagues to join me in bringing
debate on this nomination to a close
and ensuring that Judge Brown will get
an up-or-down vote.

CLOTURE MOTION

The PRESIDING OFFICER. All time
has expired. Under the previous order,
the hour of 12 noon having arrived, pur-
suant to rule XXII, the Chair lays be-
fore the Senate the pending cloture
motion, which the clerk will report.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of Senate, do hereby move to
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bring to a close debate on Executive Cal-
endar No. 72, the nomination of Janice R.
Brown, of California, to be United States Cir-
cuit Judge for the District of Columbia.

Bill Frist, Arlen Specter, Trent Lott,
Lamar Alexander, Jon Kyl, Jim Talent,
Wayne Allard, Richard G. Lugar, John
Ensign, C.S. Bond, Norm Coleman,
Saxby Chambliss, James Inhofe, Mel
Martinez, Jim DeMint, George Allen,
Kay Bailey Hutchison, John Cornyn.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call has been waived.

The question is, Is it the sense of
Senate that debate on Executive Cal-
endar No. 72, the nomination of Janice
R. Brown, of California, to be the U.S.
circuit judge for the District of Colum-
bia Circuit, shall be brought to a close?
The yeas and nays are mandatory
under the rule.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from Vermont (Mr. JEFFORDS),
the Senator from Wisconsin (Mr.
KoOHL), and the Senator from New Jer-
sey (Mr. LAUTENBERG) are necessarily
absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 65,
nays 32, as follows:

[Rollcall Vote No. 130 Ex.]

YEAS—65
Alexander DeWine McConnell
Allard Dole Murkowski
Allen Domenici Nelson (FL)
Bennett Ensign Nelson (NE)
Bond Enzi Pryor
Brownback Frist Roberts
Bunning Graham Salazar
Burns Grassley Santorum
Burr Gregg Sessions
Byrd Hagel
Carper Hatch She'lby
Chafee Hutchison Smith
Chambliss Inhofe Snowe
Coburn Inouye Specter
Cochran Isakson Stevens
Coleman Kyl Sununu
Collins Landrieu Talent
Conrad Lieberman Thomas
Cornyn Lott Thune
Craig Lugar Vitter
Crapo Martinez Voinovich
DeMint McCain Warner

NAYS—32
Akaka Dorgan Mikulski
Baucus Durbin Murray
Bayh Feingold Obama
Biden Feinstein Reed
Bingaman Harkin Reid
Boxer Johnson Rockefeller
Captwell Kennedy Sarbanes
Clinton Kerry Schumer
Corzine Leahy Stabenow
Dayton Levin Wyden
Dodd Lincoln

NOT VOTING—3

Jeffords Kohl Lautenberg

The PRESIDING OFFICER. On this
vote, the yeas are 65, the nays are 32.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

The Republican whip.

———

ORDER OF PROCEDURE

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sen-
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ate stand in recess until 2:15 today and
that the time during the recess count
under the provisions of rule XXII; pro-
vided further that the vote on the con-
firmation of the Brown nomination
occur at 5 p.m. tomorrow, Wednesday,
with all time until then equally divided
in the usual form.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

———————

RECESS

The PRESIDING OFFICER. The Sen-
ate stands in recess until 2:15 p.m.

Thereupon, the Senate, at 12:31 p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. THUNE).

——————

EXECUTIVE SESSION

NOMINATION OF JANICE ROGERS
BROWN TO BE UNITED STATES
CIRCUIT JUDGE FOR THE DIS-
TRICT OF COLUMBIA—Continued

The PRESIDING OFFICER. The Sen-

ator from North Carolina.
NATIONAL HUNGER AWARENESS DAY

Mrs. DOLE. Mr. President, for the
past two years I have come to the Sen-
ate floor on National Hunger Aware-
ness Day to talk about the battle
against hunger, both here in America
and around the world. In fact, I re-
served my maiden speech for this
topic—one of my top priorities as a
U.S. Senator. I have stated over and
over again that the battle against hun-
ger is one that can’t be won in a mat-
ter of months or even a few years but
it is a victory that we can claim if we
continue to make the issue a priority.

As Washington Post columnist David
Broder said about hunger, ‘‘America
has some problems that seem to defy
solution. This one does not. It just
needs caring people and a caring gov-
ernment, working together.” I could
not agree more.

Last year on Hunger Awareness Day,
Senators SMITH, DURBIN, LINCOLN, and I
launched the Senate Hunger Caucus,
with the express purpose of providing a
bi-partisan forum for Senators and
staff to engage each other on national
and international hunger and food inse-
curity issues. By hosting briefings and
disseminating information, the caucus
has been striving to bring awareness to
these issues, while at the same time
finding ways to collaborate on legisla-
tion. I want to thank 34 of my col-
leagues for joining the Senate Hunger
Caucus and their staffs for their dili-
gent work. In addition, I am excited to
see our friends in the House of Rep-
resentatives start their own Hunger
Caucus and I look forward to working
with them as both houses of Congress
continue to find solutions to elimi-
nating hunger.

It is truly astounding how so many of
our fellow citizens go hungry or are liv-
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ing on the edge of hunger each and
every day. Thirteen million of these
hungry Americans are deemed to be
children.

As we know, when children are hun-
gry they do not learn. This is a trav-
esty that can and should be prevented.
Currently over 90,000 schools and 28
million children ©participate each
school day in the School Lunch Pro-
gram. The children of families whose
income levels are below 130 percent of
poverty are eligible for free school
meals and those families whose income
levels are between 130 percent of pov-
erty and 185 percent of poverty are eli-
gible for reduced price meals.

Unfortunately, many State and local
school boards have informed me that
parents are finding it difficult to pay
the reduced fee, and for some families
the fee is an insurmountable barrier to
participation. That is why I am a
strong supporter of legislation to
eliminate the reduced price fee and
harmonize the free income guideline
with the WIC income guideline. I am
proud to say that a pilot program to
eliminate the reduced price fee in up to
five states was included in last year’s
reauthorization of Child Nutrition and
WIC. I have encouraged the Appropria-
tions Committee to include funding for
this pilot program, and I look forward
to working with them on this very im-
portant issue which touches so many
families going through difficult times.

In my home State of North Carolina,
more than 900,000 of our 8.2 million
residents are dealing with hunger, ac-
cording to the most recent numbers
from the U.S. Department of Agri-
culture. Our State has faced significant
economic hardship over the last few
years as once thriving towns have been
hit hard by the closing of textile mills
and furniture factories. And this story
is not unlike so many others across the
country.

Many Americans who have lost their
manufacturing jobs have been fortu-
nate enough to find new employment
in the changing climate of today’s
workforce. Simply being able to hold
down job doesn’t necessarily guarantee
your family three square meals a day.
But there are organizations who are
addressing this need as a mission field.

Groups like the Society of St. An-
drew, the only comprehensive program
in North Carolina that gleans available
produce from farms, and then sorts,
packages, processes, transports and de-
livers excess food to feed the hungry.
In 2004, the Society gleaned more than
4.2 million pounds of food—or 12.8 mil-
lion servings. Incredibly—it only costs
one penny a serving to glean and de-
liver this food to those in need. And all
of this work is done by the hands of the
9,200 volunteers and a tiny staff.

Gleaning is a practice we should uti-
lize much more extensively today. It’s
astounding that the most recent fig-
ures available indicate that approxi-
mately 96 billion pounds of good, nutri-
tious food—including that at the farm
and retail level—is left over or thrown
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away. A tomato farmer in western
North Carolina sends 20,000 pounds of
tomatoes to landfills each day during
harvest season.

This can’t be good for the environ-
ment. In fact, food is the single largest
component of our solid waste stream—
more than yard trimmings or even
newspaper. Some of it does decompose,
but it often takes several years. Other
food just sits in landfills, literally
mummified. Putting this food to good
use through gleaning will reduce the
amount of waste going to our already
overburdened landfills. And I am so ap-
preciative of my friends at Environ-
mental Defense for working closely
with us on this issue.

Like any humanitarian endeavor, the
gleaning system works because of coop-
erative efforts. Clearly private organi-
zations and individuals are doing a
great job, but they are doing so with
limited resources. It is up to us to
make some changes on the public side
and help leverage scarce dollars to feed
the hungry.

I continue to hear that transpor-
tation is the single biggest concern for
gleaners. I am proud to say that with
the help of organizations such as the
American Trucking Association, the
Society of Saint Andrew and America’s
Second Harvest, we are taking steps to
ease that transportation concern. In
February of this year, I reintroduced a
bill that will change the tax code to
give transportation companies tax in-
centives for volunteering trucks to
transfer gleaned food. I am proud to
have the support of my colleagues,
Senators DoODD, BURR, LUGAR, ALEX-
ANDER, SANTORUM, DURBIN, LAUTEN-
BERG, and LINCOLN, original cosponsors,
and I look forward to working with
them on passage of this important bill.

I am also privileged to work with
Senators LINCOLN and LAUTENBERG on
a soon-to-be-introduced bill to provide
up to $200,000 per fiscal year to eligible
entities willing to carry out food res-
cue and job training. Entities like the
Community Culinary School of Char-
lotte, a private, non-profit organiza-
tion in my home State that provides
training and job placement in the food
service industry for people who are em-
ployed or underemployed.

Here is how it works. The Commu-
nity Culinary School recruits students
from social service agencies, homeless
shelters, halfway houses and work re-
lease programs. They then work in col-
laboration with food rescue agencies in
the area to provide meals to home-
bound individuals and to local home-
less shelters. The food they rescue is
donated and picked up from res-
taurants, grocers and wholesalers. The
students then prepare nutritious meals
using the donated food while at the
same time developing both culinary
and life skills.

Take a young lady from this program
named Sibyl. After years of drugs, pris-
ons and unplanned pregnancies, Sibyl
entered the Community Culinary
School of Charlotte. Her willingness
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and determination made her the top
student of her class and she is today
working full time as a chef.

Or take Bobby, who also graduated
from the program. Bobby went from
unemployment and homelessness to be-
coming a top graduate, now working
two jobs and living independently. Our
bill is intended to complement these
kinds of private efforts that support
food rescue and job skills that can
make the greatest impact on indi-
vidual lives.

In Deuteronomy 15:7, the Bible tells
us, “‘If there is among you a poor man,
one of your brethren, in any of your
towns within your land which the Lord
your God gives you, you shall not
harden your heart or shut your hand
against your poor brother.” So, as our
fellow citizens in the private sector
continue to be a giving people, let us
find ways as public servants to once
again harness the great public-private
effort, and fight as one to end hunger
in America. I again thank my col-
leagues who have worked so hard to
build these partnerships. And I implore
our friends on both sides of the aisle—
as well as the good people throughout
this great country—to join in this
heartfelt mission—this grassroots net-
work of compassion that transcends
political ideology and will provide hope
and security not only for those in need
today—but for future generations as
well. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arkansas.

Mrs. LINCOLN. Mr. President, due to
his graciousness, I ask unanimous con-
sent that Senator KENNEDY be allowed
to speak directly after I complete my
remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. LINCOLN. Mr. President, I want
to pay a tremendous compliment with
a huge sense of gratitude to my col-
league from North Carolina for her
tirelessness with regard to this issue.
She has been such an incredible fighter
against the issue of hunger among
Americans and really among her fellow
man globally. I compliment her and
thank her so much for the opportunity
to work with her on something in
which she has been a true leader. I am
looking forward to many more things
that we can do together, but she has
made a huge effort in eliminating hun-
ger.

We are here today to refocus our-
selves and rededicate ourselves to
bringing about a tremendous awareness
to hunger as it exists in our Nation and
certainly as it exists among our fellow
man across the globe. I thank the Sen-
ator from North Carolina for all of her
hard work.

I do come to the floor to join my col-
league from North Carolina on an issue
that I take very seriously. Thirty-six
million Americans, including 13 mil-
lion children, live on the verge of hun-
ger. It is absolutely phenomenal to me,
growing up as a farmer’s daughter in
the Mississippi Delta where there was
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such plenty in the fields, as I drive past
them, to think that there are Ameri-
cans, particularly American children,
who go hungry every day not because
we don’t have the means but because
we don’t organize ourselves and set the
priority of making sure these future
generations, the future leaders of this
great Nation, can at least have their
tummies full enough that they can pay
attention in school, grow healthy to
become the kind of leaders that we
want and need for our great Nation.

Today is National Hunger Awareness
Day. It is a time when Americans are
called to remember the hungry chil-
dren and adults living across our Na-
tion. We have all just come from our
weekly caucus lunches. We have had
plenty at this time. We are thinking
about the opportunities that lie ahead
of us, particularly the fun things that
children do in the summertime. Yet we
forget that there are many who have
not had a good lunch today, or perhaps
we forget that as school is letting out,
those children who normally get a nu-
tritious meal at school will not be get-
ting those nutritious meals during the
summertime while school is out.

Most importantly, it is a day when
we are called to put our words into ac-
tion, to help end hunger in our commu-
nities and across this great land.

At this time last year, Senators
SMITH, DURBIN, DOLE, and myself
formed the Senate Hunger Caucus to
forge a bipartisan effort to end hunger
in our Nation and around the world. I
am so proud to be working with these
three other Senators in moving this
caucus forward. Our staffs have worked
tirelessly in bringing us together,
along with the other Members of the
Senate, in order to make a difference.
We are working with local, State, and
national antihunger organizations to
raise awareness about hunger, build
partnerships, and build solutions to
end hunger.

We have many challenges that face
our Nation, and so many challenges
that face this body itself. Yet this is
one problem we know has an answer.
And we know how to end hunger.

Recently I introduced, with Senators
DURBIN, SMITH, and LUGAR, the Hunger-
Free Communities Act of 2005. This bill
calls for a renewed national commit-
ment to ending hunger in the United
States by 2015, reaffirms our congres-
sional commitment to protecting the
funding and integrity of Federal food
and nutrition programs, and it creates
a national grant program to support
community-based antihunger efforts. I
urge all of our colleagues to support
this worthy and commonsense legisla-
tion. It sets a goal for a monumental
concern and problem that we have in
this Nation. It presents the answer, and
it sets the time in which we want to
reach that goal.

Mr. President, I want to take this op-
portunity to talk about the 36 million
Americans, including 13 million chil-
dren, who live on the verge of hunger.



June 7, 2005

Some people may ask—what can I do
to help end hunger in America? I want
to talk about some of the ways Ameri-
cans can help join the hunger-relief ef-
fort. Acting on this call to feed the
hungry requires the effort of every
American and every sector of the econ-
omy.

The backbone of this effort is the
willingness of Congress and the Amer-
ican people to support the Federal food
and nutrition programs. These pro-
grams provide an essential safety net
to working Americans, preventing the
most vulnerable among us from suf-
fering, and even dying, from malnutri-
tion. Our continued investment in
these programs is vital to the health of
this nation.

The most significant of these pro-
grams, the Food Stamp Program, pro-
vides nutritious food to over 23 million
Americans a year. More Americans find
themselves in need of this program
every year. Despite this growing need,
the Administration proposes to cut the
Food Stamp Program by $500 million
over the next 5 years by cutting more
than 300,000 low-income people off the
program in an average month.

I understand our current budget con-
straints. However, even in these tight
fiscal times, I believe that we must
maintain our commitment to feed the
hungry.

Therefore, we must first protect pro-
grams like the Food Stamp Program,
the National School Breakfast and
Lunch Program, Summer Feeding Pro-
gram, WIC, and the Child and Adult
Care Food Program. I urge Americans
to contact their congressional rep-
resentatives to voice their support for
these programs. I urge my colleagues
to support these programs and protect
them from cuts and structural changes
that will undermine their ability to
serve our Nation’s most wvulnerable
citizens.

In addition to the Federal food pro-
grams, eliminating hunger in America
requires the help of community organi-
zations. Government programs provide
a basis of support, but they cannot do
the work alone. Community and faith-
based organizations are essential to lo-
cating and rooting out hunger wher-
ever it persists. We rely on the work of
local food banks, food pantries, soup
kitchens, and community action cen-
ters across America to go where gov-
ernment cannot. I will do all I can to
provide the resources these community
organizations need to continue with
the difficult but necessary work they
perform.

Private corporations and small busi-
nesses also have a role to play in elimi-
nating hunger in America. Our cor-
porations and small businesses gen-
erate most of our Nation’s wealth and
have throughout history supported
many of our greatest endeavors. Many
corporations and businesses already
contribute to efforts to eliminate hun-
ger, and I hope others will begin to par-
ticipate as opportunities to do so
present themselves in the future.
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A great example of how businesses
and non-profits can partner to feed
hungry people occurred this past Fri-
day in Little Rock. Arkansas-based
Tyson Foods and Riceland Foods, along
with Jonesboro’s Kraft Foods Post Di-
vision and Nestle’s Prepared Foods Fa-
cility, donated truck loads of food as a
special donation in honor of National
Hunger Awareness Day. This food will
go to the Arkansas Rice Depot, Pot-
luck, Inc. and the Arkansas Hunger Re-
lief Alliance, which represents six food
banks located across Arkansas. These
organizations will in turn use the food
to help feed hungry Arkansans. I am
grateful to these companies and non-
profit organizations for their leader-
ship in this effort to feed the over
450,000 Arkansans who have limited ac-
cess to food.

Ending hunger in America requires
the commitment of individual Ameri-
cans. Our greatest national strength is
the power that comes from individual
initiatives and the collective will of
the American people. I believe we are
called by a higher power to care for our
fellow men and women, and as a part of
my Christian faith I know we are
called to serve the poor and the hun-
gry. I know it is a common denomi-
nator among almost all of our faiths
that it is those, the poor and the hun-
gry, the orphaned and the widowed,
whom we are here, as our fellow man,
to take care of, to help to lift them up.

If we believe in this call, we must
live it every day—in our schools and in
our homes, in our workplaces, our
places of worship, in our volunteering,
and, yes, in our prayers. This personal
responsibility is a great one, but it
holds tremendous power. It is a com-
mon denominator that can bring us to-
gether, the one problem that we all
agree on and to which we know there is
a solution. For as we have seen
throughout American history, when in-
dividuals in this Nation bind together
to serve a common cause, they can
achieve the greatest of accomplish-
ments. By sharing the many blessings
and resources our Nation provides, I
am confident that we can alleviate
hunger at home and abroad.

I thank the Chair. I yield the floor.

Mr. KENNEDY. Mr. President, today
is National Hunger Awareness Day, and
it is an opportunity for all of us in Con-
gress to pledge a greater effort to deal
effectively with this festering problem
that shames our Nation and has grown
even more serious in recent years. It is
a chance to live out our moral commit-
ment to care for our neighbors and fel-
low citizens who have fallen on hard
times.

The number of Americans living in
hunger, or on the brink of hunger, now
totals 36 million, 3 million more since
President Bush took office. That total
includes 13 million children, 400,000
more since 2001.

Day in and day out, the needs of mil-
lions of Americans living in hunger are
widely ignored, and too often their
voices have been silenced. Their battle
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is a constant ongoing struggle. It un-
dermines their productivity, their
earning power, and their health. It
keeps their children from concen-
trating and learning in school. We all
need to do more to combat it—govern-
ment, corporations, communities, and
citizens must work together to develop
better policies and faster responses.

In Massachusetts, organizations such
as the Greater Boston Food Bank,
Project Bread, the Worcester County
Food Bank, and many others serve on
the frontlines every day, and they de-
serve our full support, but they should
not have to wage the battle alone.

In 1996, the Clinton administration
pledged to begin an effort to cut hun-
ger in half in the United States by 2010,
and the strong economy enabled us to
make significant progress toward that
goal. Hunger decreased steadily
through 2000. We now have 5 years left
to fulfill that commitment.

The fastest, most direct way to re-
duce hunger in the Nation is to im-
prove and expand current Federal nu-
trition programs. Sadly, the current
Administration and the Republican
Congress propose to reduce, not in-
crease, funds for important programs
such as Food Stamps, and the Commu-
nity Nutrition Program.

The Food Stamp Program is designed
to be available to all eligible individ-
uals and households in the United
States. It provides a basic and essential
safety net to millions of people. In 2003,
on average, over 21 million Americans
received food stamp benefits. Over half
of all food stamp recipients are chil-
dren.

Now, the administration plans to re-
duce, or even cut off, food stamps for
recipients who rely on Medicare to af-
ford the prescription drugs they need.

That is why I have introduced legis-
lation to ensure that individuals who
receive Medicare prescription drug ben-
efits do not lose their food stamps.
This legislation ensures that seniors do
not have to choose between food and
medicine. I urge my colleagues to sup-
port this important legislation.

It is time to do more for the most
vulnerable in our society. National
Hunger Awareness Day is our chance to
pledge to eradicate hunger in America
and to mean it when we say it.

Mr. President, I would like to con-
gratulate Senator DOLE and Senator
LINCOLN for giving focus and attention
to National Hunger Awareness Day and
for all they do on this particular issue.
I had the opportunity yesterday to
visit The Greater Boston Food Bank in
Massachusetts—a successful food bank.
We have 517,000 people who are hungry
in eastern Massachusetts alone, over
173,000 of those individuals are chil-
dren, and over 50,000 are elderly.

One thing we know how to do in this
country is grow food. We can do that
better than any other place in the
world. Secondly, we know how to de-
liver packages of food with Federal Ex-
press, other kinds of delivery services,
virtually overnight. The fact that we
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have hunger in this Nation, we have
children who are hungry, frail elderly
who are hungry, working families who
are hungry, or other homeless people
who are hungry, we as a nation are
failing our humanity. We know what
can be done. It needs the combination
of a governmental framework, private
framework, and a very important in-
volvement from the nonprofit frame-
work and other groups at the local
level, religious groups that have done
such important work.

So I commend my friends and col-
leagues for bringing focus and atten-
tion to this issue. It has enormous im-
plications. We find out in terms of edu-
cation provided to the children, the
needy children at breakfast for them
early in the morning, the results in
terms of their willingness, ability, and
interest in cooperating with their
teacher and learning go up immensely.
We have information that documents
all of that. Try to teach a hungry child
to learn, and any teacher will tell you
the complexities and difficulties and
the frustrations in doing that.

I thank my two friends and others
who are part of this movement. I look
forward to working with them on a
matter of enormous importance and
consequence.

Mr DURBIN. Mr. President, I rise
today to note National Hunger Aware-
ness Day.

I am meeting today with 35 people
here from Illinois who came to Wash-
ington to remind us that hunger is not
a Democratic or Republican issue.

Basic sustenance ought to be a guar-
antee in a civilized society, not a gam-
ble.

If children—or adults—are hungry in
America, that’s a problem for all of us.
And it is a problem we can do some-
thing about.

For instance, we know that Federal
nutrition programs work. WIC, food
stamps, school Inch and breakfast pro-
grams, and other Federal nutrition
programs are reaching record numbers
of Americans today, and making lives
better.

The problem is we are not reaching
enough people. There are still too
many parents in this country who skip
meals because there is not enough
money in the family food budget for
them and their children to eat every
night.

There are still too many babies and
toddlers in America who are not get-
ting the nutrition their minds and bod-
ies need to develop to their fullest po-
tential. There are still too many sen-
iors and children who go to bed hungry.

There are 36 million Americans who
are hungry or at risk of hunger. In the
richest Nation in the history of the
world, that is unacceptable.

Last week, I joined with several of
my Senate colleagues to introduce the
Hunger-Free Communities Act.

The bill is designed to promote local
collaboration in the fight against hun-
ger. But it also reminds us that we as
a country are committed to ending
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hunger. We know how. We need to mus-
ter the political will.

We started this week by challenging
our own offices to participate in a Sen-
ate food drive. I commend Senators
LINCOLN, SMITH, and DoOLE for their
help in collecting food that will be do-
nated to the Capitol Area Community
Food Bank.

I look forward to working with peo-
ple in the anti-hunger community and
with my colleagues to eliminate do-
mestic hunger in our lifetime.

Mr. SALAZAR. Mr. President, I rise
to commend the efforts of our Nation’s
civic, business and faith leaders to call
attention to the increasing number of
Americans who are unable to put food
on their tables. Today, on National
Hunger Awareness Day, I am proud to
join with communities in every region
of my State that are taking on the
charge to end hunger in the United
States.

Growing up in Colorado’s San Luis
Valley, one of the poorest regions in
the country, my family did not have
electricity or running water in our
home. But our family farm ensured
that my brothers and sisters and I
never went to bed hungry or arrived at
school on an empty stomach. My class-
mates were not always as fortunate.
Sadly, not much has changed since my
youth.

Currently, in Conejos County, where
my family’s farm is located, one in four
residents are living in poverty. That is
twice the national average, and three
times our State poverty rate. And in-
creasingly, the stories behind these
numbers are of working poor house-
holds who struggle to pay their mort-
gages, escalating electricity bills and
fuel costs. In Colorado Springs, the
Care and Share Food Bank estimated
that close to 50 percent of the house-
holds receiving their emergency food
assistance last year had at least one
working parent. More and more, these
families need to turn to their local food
bank or church pantry in the very
same communities where food is har-
vested; serving as a sad reminder that
there is much more work to be done.

When speaking with hunger relief or-
ganizations throughout Colorado, they
express concern when forced to turn
families away, and the number of peo-
ple they cannot help continues to grow.
For example, the Marian House, which
is operated by Catholic Charities of
Colorado Springs, serves approxi-
mately 600 meals. Over the past several
years, they have seen the daily number
of people coming into food banks near-
ly double.

Unfortunately, their stories of grow-
ing demands reflect the problems fac-
ing much of the rural West. In fact, ac-
cording to the U.S. Department of Ag-
riculture, 16 percent of households in
this region did not know where their
next meal would come from—that is
the highest rate of so-called ‘‘food inse-
curity’” in any region of the country.

In the face of these staggering statis-
tics, Coloradans are doing their part to
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eliminate hunger. Whether it is orga-
nizing a food drive in their school or of-
fice, volunteering at a soup Kkitchen, or
donating to their local food bank, they
are answering the call to reduce the
number of hungry Americans. In Den-
ver, where poverty is also on the rise,
groups like the Food Bank of the Rock-
ies have stepped up their food distribu-
tion. In 2004, hard-working, committed
workers and volunteers distributed
over 16 million pounds of food and es-
sential household items, more than
ever before.

However, today is a special day,
where national, regional and local or-
ganizations collectively are raising
awareness of hunger in America. I am
particularly proud that National Hun-
ger Awareness Day events have been
organized in communities throughout
Colorado, including Colorado Springs,
Denver, Fort Collins, Grand Junction,
Greeley, and Hot Sulphur Springs. I ap-
plaud Coloradans involved in these ac-
tivities, and all those participating in
the day’s related events. I look forward
to working with the Senate Hunger
Caucus and the Senate Agriculture
Committee in the movement to end
hunger.

Mr. SMITH. Mr. President, I rise
today to speak about a problem im-
pacting communities across the United
States and throughout the world. As
many of my colleagues know, today is
National Hunger Awareness Day. It is a
day meant to focus our attention on
those for whom putting food on the
table continues to be a daily struggle.

For the last several years, my home
State of Oregon has been at or near the
top of repeated nationwide studies of
hunger and food insecurity in the
United States. While we have made
some progress in fighting hunger in Or-
egon, there is still a long way to go to
ensuring that children and families in
my State and around the country do
not go to bed hungry. According the
U.S. Department of Agriculture’s Eco-
nomic Research Service, in 2003, ap-
proximately 36.3 million Americans
lived in households that at some point
during the year did not have access to
enough food to meet their basic needs.
Of those 36.3 million, 3.9 million were
considered hungry.

In 2003, Oregon State University pub-
lished a study on food insecurity and
hunger in Oregon. The study found that
pressures related to the high-cost of
housing, health care, and the high-level
of unemployment all contribute to food
insecurity and hunger in our State.
One of the more striking findings in
the report is that underemployment is
also a major factor leading to hunger
and food insecurity; working families
throughout Oregon are having a dif-
ficult time accessing food.

On the horizon, Oregon’s economy
appears to be brightening. While there
are no quick fixes, I believe that solv-
ing hunger is within our grasp. Federal
nutrition programs certainly serve an
important safety net role in combating
hunger; however, they are only one
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piece of the puzzle. Community organi-
zations, churches, business groups, and
private citizens all have a part to play.
Ultimately, winning the fight against
hunger in Oregon and around the coun-
try requires that families are able to
provide for themselves—that means
having access to living wage jobs.

Many of my colleagues will remem-
ber that last year I asked them to join
me in forming a Senate caucus devoted
to raising awareness of the root causes
of hunger and food insecurity. I appre-
ciate very much the work of my Senate
Hunger Caucus cochairs Senator LIN-
COLN, Senator DOLE, and Senator DUR-
BIN—in helping to get the caucus off
the ground. I am proud to say that
today, the Senate Hunger Caucus
counts 34 members, with both Repub-
licans and Democrats.

This is clearly not a battle that will
be won overnight, but it is something
about which our conscience calls us to
act. If we are to end hunger, we must
work to address its root causes. Being
successful in this mission will require
that we are innovative and find new
ways of doing things. I look forward to
continuing to work with my colleagues
in Congress and groups in Oregon to
win this fight.

UPWARD MOBILITY

Mr. KENNEDY. Mr. President, before
speaking on what I want to address to
the Senate, and that is the pending
business on the nominee, I want to
bring to the attention of my colleagues
an excellent editorial in the New York
Times today: ‘‘Crushing Upward Mobil-
ity.” It is basically an analysis of a
regulation that was put forward by the
Department of Education that will
save the Department of Education
some resources, but at the cost of those
middle-class families, working fami-
lies, who are eligible for student loan
programs. That is not the direction in
which we should be going.

At the current time, we have a num-
ber of these young students who are
paying 9.5 percent on guaranteed stu-
dent loans. Can you imagine having a
deal like that? You put out money and
the Federal Government guarantees
that you have nothing to lose, and it
still costs these students 9.5 percent.
We ought to be doing something about
that, like taking the profits and mak-
ing a difference in terms of lowering
the burden on working families and
middle-income families who are trying
to help their children go on to college,
rather than put more burden on them.

This is an excellent article. I ask
unanimous consent that the editorial
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times]
CRUSHING UPWARD MOBILITY

The United States is rapidly abandoning a
long-standing policy aimed at keeping col-
lege affordable for all Americans who qualify
academically. Thanks to a steep decline in
aid to poor and working-class students and
lagging state support for the public college
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systems that grant more than two-thirds of
the nation’s degrees, record numbers of
Americans are being priced out of higher
education. This is an ominous trend, given
that the diploma has become the minimum
price of admission to the new economy.

Greg Winter of The Times reported yester-
day that the federal government has
rejiggered the formula that determines how
much families have to pay out of pocket be-
fore they become eligible for the student aid
package, which consists of grants and low-in-
terest loans. The new formula, which will
save the government about $300 million in
federal aid under the Pell program, will
cause some lower-income students to lose
federal grants entirely. The families of oth-
ers will have to put up more money before
they can qualify for financial aid. Per-
versely, single-parent household will have to
pay more than two-parent households before
they become eligible.

The federal Pell Grant program, which is
aimed at making college possible for poor
and working-class students, has fallen to a
small fraction of its former value. The
states, meanwhile, have trimmed aid to pub-
lic colleges, partly as a consequence of soar-
ing Medicaid costs. The states have deepened
the problem by shifting need-based tuition to
middle-class and upper-class students under
the guise of handing out so-called merit
scholarships.

The political clamor around the new for-
mula is likely to lead to changes, but they
will be aimed at upper-income families who
are most able to pay. Tinkering with for-
mulas in Washington will not solve this
problem. The nation as a whole has been
disinvesting in higher education at a time
when college has become crucial to work
force participation and to the nation’s abil-
ity to meet the challenges of global eco-
nomic competition.

Until the country renews its commitment
to making college affordable for everyone,
the American dream of upward mobility
through education will be in danger of dying
out.

Mr. KENNEDY. Mr. President, I in-
tend to introduce later on in the after-
noon the technical language and legis-
lation that will block that particular
provision by the Department of Edu-
cation from going into effect.

Mr. President, Janice Rogers Brown’s
nomination to the DC Circuit is op-
posed more strongly by civil rights or-
ganizations than almost any other
nominee I can recall to the Federal
courts of appeals.

She is opposed by respected civil
rights leaders, including Julian Bond,
the chairman of the NAACP, and Rev-
erend Joseph Lowery, president emer-
itus of the Southern Christian Leader-
ship Conference, who worked with Dr.
Martin Luther King, Jr., in the civil
rights movement, and who has fought
tirelessly for many years to make civil
rights a reality for all Americans.

Her nomination is also opposed by
the Congressional Black Caucus, the
National Bar Association, the Coali-
tion of Black Trade Unions, the Cali-
fornia Association of Black Lawyers,
and Delta Sigma Theta Sorority, the
second oldest sorority founded by Afri-
can-American women.

Justice Brown’s nomination is op-
posed by Dorothy Height, president
emeritus of the National Council of
Negro Women, and a leader in the bat-
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tle for equality for women and African
Americans. Dr. Height has dedicated
her life to fighting for equal opportuni-
ties for all Americans. She is univer-
sally respected by Republicans and
Democrats, and last year she received
the Congressional Gold Medal, and
President Bush joined Members of Con-
gress in honoring her service.

In opposing Justice Brown’s nomina-
tion, Dr. Height says:

I have always championed and applauded
the progress of women, and especially Afri-
can American women; but I cannot stand by
and be silent when a jurist with a record of
performance of California Supreme Court
Justice Janice Rogers Brown is nominated to
a Federal court, even though she is an Afri-
can American woman. In her speeches and
decisions, Justice Janice Rogers Brown has
articulated positions that weaken the civil
rights legislation and progress that I and
others have fought so long and hard to
achieve.

Justice Brown’s nomination is op-
posed equally strongly by over 100
other organizations, including 24 in
California, representing seniors, work-
ing families, and citizens concerned
about corporate abuses and the envi-
ronment.

Some of Justice Brown’s supporters
suggest that she should be confirmed
because she is an African-American
woman with a compelling personal
story. While all of us respect her abil-
ity to rise above difficult cir-
cumstances, we cannot confirm nomi-
nees to lifetime positions on the Fed-
eral courts because of their back-
grounds. We have a constitutional duty
to confirm only those who would up-
hold the law and would decide cases
fairly and reject those who would issue
decisions based on personal ideology.

It is clear why this nomination is so
vigorously opposed by those who care
about civil rights. Her record leaves no
doubt that she would attempt to im-
pose her own extreme views on people’s
everyday lives instead of following the
law. The courts are too important to
allow such persons to become lifetime
appointees as Federal judges.

Janice Rogers Brown’s record makes
clear that she is a judicial activist and
would roll back not only civil rights
but laws that protect public safety,
workers’ rights, and the environment,
as well as laws that limit corporate
abuse, which are precisely the cases
the DC Circuit hears most often.

Our decision on this nomination is
profoundly important to America’s ev-
eryday life. All Americans, wherever
they live, should be concerned about
such a nomination to the DC Circuit,
which interprets Federal laws that pro-
tect our civil liberties, worker safety,
our ability to breathe clean air and
drink clean water in our communities.

The DC Circuit is the crown jewel of
Federal appellate courts and has often
been the stepping stone to the Supreme
Court. It has a unique role among the
Federal courts in interpreting Federal
power. Although located here in the
District of Columbia, its decisions have
national reach because it has exclusive
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jurisdiction over many laws that pro-
tect consumers’ rights, employees’
rights, civil rights, and the environ-
ment. Only the DC Circuit can review
the national drinking water standards
under the Safe Drinking Water Act to
ensure clean water for our children.
Only the DC Circuit can review na-
tional air quality standards under the
Clean Air Act to combat pollution in
our communities. This court also hears
the lion’s share of cases involving the
rights of workers under the Occupa-
tional Safety and Health Act which
helps ensure that working Americans
are not exposed to hazardous condi-
tions on the job. It has a large number
of cases under the National Labor Re-
lations Act. As a practical matter, be-
cause the Supreme Court can review
only a small number of lower court de-
cisions, the judges on the DC Circuit
often have the last word on these im-
portant rights.

Because of the court’s importance to
issues that affect so many lives, the
Senate should take special care in ap-
pointing judges for lifetime positions
on the DC Circuit. We must be com-
pletely confident that appointees to
this prestigious court have the highest
qualifications and ethical standards
and will fairly interpret the laws, par-
ticularly laws that protect our basic
rights.

The important work we do in Con-
gress to improve health care, reform
public schools, protect working fami-
lies, and enforce civil rights is under-
mined if we fail in our responsibility to
provide the best possible advice and
consent on judicial nominations. Need-
ed environmental laws mean little to a
community that cannot enforce them
in Federal courts. Fair labor laws and
civil rights laws mean little if we con-
firm judges who ignore them.

In the 1960s and 1970s, the DC Circuit
expanded public access to administra-
tive proceedings and protected the in-
terests of the public against the egre-
gious actions of many large businesses.
It enabled more plaintiffs to challenge
agency decisions. It held that a reli-
gious group, as a member of the listen-
ing public, could oppose the license re-
newal of a television station accused of
racial and religious discrimination. It
held that an organization of welfare re-
cipients was entitled to intervene in
proceedings before a Federal agency.
These decisions empowered individuals
and organizations to shine a brighter
light on governmental agencies. No
longer would these agencies be able to
ignore the interests of those they were
created to protect.

But in recent years, the DC Circuit
has begun to deny access to the courts.
It held that a labor union could not
challenge the denial of benefits to its
members, a decision later overturned
by the Supreme Court. It held that en-
vironmental groups are not qualified to
seek review of Federal standards under
the Clean Air Act. These decisions are
characteristic of the DC Circuit’s flip-
flop.
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After decades of landmark decisions
allowing effective implementation of
important laws and principles, the
court now is creating precedence on
labor rights, civil rights, and the envi-
ronment that will set back these basic
principles for years to come. It is,
therefore, especially important to en-
sure that judges appointed to this im-
portant court will not use their posi-
tion to advance an extreme ideological
agenda.

Janice Rogers Brown would be ex-
actly that kind of ideological judge.
How can we confirm someone to the DC
Circuit who is hostile to civil rights, to
workers’ rights, to consumer protec-
tions, to governmental actions that
protect the environment and the public
in so many other areas—the very issues
that predominate in the DC Circuit?
How can we confirm someone who is so
deeply opposed to the core protections
that the DC Circuit is required to en-
force? It is hard to imagine a worse
choice for the DC Circuit.

Perhaps most disturbing is the con-
tempt she has repeatedly expressed for
the very idea of democratic self-gov-
ernment. She has stated that where
government moves in, community re-
treats, and civil society disintegrates.
She has said that government leads to
families under siege, war in the streets.
In her view, when government ad-
vances, freedom is imperiled, and civ-
ilization itself is jeopardized. These
views could hardly be further from
legal mainstream. They are not the
views of someone who should be con-
firmed to the second most important
court in the land and the court with
the highest frequency of cases involv-
ing governmental action. Congress and
the White House are the places you go
to change the law, not the Federal
courts.

She has criticized the New Deal
which gave us Social Security, the
minimum wage, and the fair labor
laws. She questioned whether age dis-
crimination laws benefit the public in-
terest. She has even said that today’s
senior citizens blithely cannibalize
their children because they have the
right to get as much free stuff as the
political system will permit them to
extract. No one with these views
should be confirmed to any Federal
court, and certainly not to the Federal
court most responsible for cases re-
specting governmental action. It is no
wonder that an organization seeking to
dismantle Social Security is running
ads supporting her nomination to the
second most powerful court in the
country.

Of course, like every nominee who
comes Dbefore the Senate, Justice
Brown assures us that she will follow
the law. But merely saying so is not
enough when there is clear and exten-
sive evidence to the contrary. The Sen-
ate is more than a rubberstamp in the
judicial confirmation process. We must
examine the record and vote our con-
science.

Justice Brown and her supporters ask
us to believe that her contempt for the
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role of government and government
regulation and her opinions against
workers’ rights and consumer protec-
tions are not an indication of how she
would act as a Federal judge. It is hard
to believe that anyone would repeat-
edly use such extreme rhetoric and not
mean it. It is even harder to believe
that her carelessness and intemperance
somehow qualify her to be a Federal
judge.

Moreover, Justice Brown’s decisions
match her extreme rhetoric. She has
written opinions that would undermine
these basic protections. I was espe-
cially troubled by her opinion in a case
in which ethnic slurs have been proven
to create hostile working conditions
for Latino workers. Justice Brown
wrote that the first amendment pre-
vents courts from stopping ethnic slurs
in the workplace even when those slurs
create a hostile work environment, in
violation of job discrimination laws.

Her opinion even went beyond the
State law involved in the case and sug-
gested that title VII and other Federal
antidiscrimination laws may not pro-
hibit this kind of harassment in the
workplace. Her opinion contradicts
decades of precedent protecting work-
ers from harassment based on race,
gender, ethnicity, and religion. Fortu-
nately, a majority of California’s Su-
preme Court disagreed with her views.

We cannot risk giving Justice Brown
a lifetime appointment to a court on
which she will have a greater oppor-
tunity to apply her extreme views on
our Federal civil rights laws. This Na-
tion has made too much progress to-
ward our shared goal of equal oppor-
tunity to risk appointing a judge who
will roll back civil rights.

Other opinions by Justice Brown
would have prevented victims of age
and race discrimination from obtaining
relief in State court. She dissented
from a holding that victims of dis-
crimination may obtain damages from
administrative agencies for their emo-
tional distress. Time and again, she has
issued opinions that would cut back on
laws that rein in corporate special in-
terests. When there is a choice between
protecting the interests of working
Americans and siding with big busi-
ness, Janice Rogers Brown sides with
big business, and she does so in ways
that go far beyond the mainstream
conservative thinking.

She wrote an opinion striking down a
State fee requiring paint companies to
pay for screening and treating children
exposed to lead paint. Most of us are
familiar with the dangers of lead paint.
It is a contributing cause to mental re-
tardation with regards to children.
Many of the older communities all over
this country have paint that has a lead
content, and children have a habit of
picking off the pieces. Even if it is in
playgrounds, they have a way of in-
gesting these pieces. We find that chil-
dren develop severe illness and sick-
ness and in too many instances mental
retardation. We tried here for years to
eliminate the issues of lead in paint.
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We have
progress.

As I understand it, one of the pro-
posals was a small State fee requiring
paint companies to pay for screening
and treating children exposed to lead
paint, and she struck down that State
fee. Fortunately, she was unanimously
reversed by the California Supreme
Court. But because the United States
Supreme Court hears so few cases,
there is no guarantee that her mis-
takes will be corrected if she receives a
lifetime position on the DC court.

In another case, she wrote a dissent
urging the California Supreme Court to
strike down a San Francisco law pro-
viding housing assistance to low-in-
come elderly and disabled people.

Justice Brown has also clearly dem-
onstrated her willingness to ignore es-
tablished precedent. She wrote a dis-
sent, arguing that the California Su-
preme Court ‘‘cannot simply cloak our-
selves in the doctrine of stare decisis,”
which is the rule that judges should
follow the settled law. That is the basic
concept of upholding the law, inter-
preting law, stare decisis, following the
law which currently exists.

She wrote a dissent urging the Cali-
fornia Supreme Court, saying we can-
not simply cloak ourselves in that doc-
trine.

She again showed her willingness to
disregard 1legal precedent just this
year. In People v. Robert Young, Jus-
tice Brown tried to overturn a prece-
dent protecting the rights of racial mi-
norities and women not to be elimi-
nated from juries for discriminatory
reasons. In a concurring opinion not
joined by any of her colleagues, she
criticized the precedent stating that
for the purposes of deciding whether a
prosecuting attorney had discrimi-
nated in selecting a jury, black women
could not be considered a separate
group. The California Supreme Court
had held two decades ago that prosecu-
tors may not exclude jurors solely be-
cause they are black women.

Justice Brown argued that this
precedent should be overruled because
she saw no evidentiary basis that black
women might be the victims of a
unique type of group discrimination
justifying their designation as a cog-
nizable group.

It is not just Senate Democrats who
are troubled about the record of Janice
Rogers Brown. Conservatives have also
expressed concern about the judicial
activism of Janice Rogers Brown. The
conservative publication National Re-
view had this to say:

Janice Rogers Brown . . . has said that ju-
dicial activism is not troubling per se; what
matters is the ‘“‘worldview’ of the judicial
activist. If a liberal nominee to the courts
said similar things, conservatives would
make short work of her.

Even conservative columnist George
Will has said that Janice Rogers Brown
is out of the mainstream.

In the past, some members of the
press, and even some in Congress, have
accused us of bias when we raise ques-

made some important
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tions about a nominee. That is non-
sense. Justice Brown has received the
same treatment as other nominees. We
have asked about her record, looked at
her statements, and reviewed her opin-
ions. We have raised questions when
her record cast doubt on her commit-
ment to the rule of law.

During the recent debate on judicial
nominees, almost all of us, Republicans
and Democrats, have emphasized that
we want an independent judiciary. If
that is truly what we believe, we must
vote no on the nomination of Janice
Rogers Brown. She opposes many of
our society’s most basic values shared
by both Republicans and Democrats.

Throughout its history, America has
embraced the ideals of fairness, oppor-
tunity, and justice. We all believe our
laws are there to help ensure everyone
can share in the American dream and
that everyone should be free from dis-
crimination. Janice Rogers Brown has
expressed hostility to some of the pro-
tections most important to the Amer-
ican people, including those that pro-
tect workers, civil rights, and the envi-
ronment. We believe that judges should
be impartial, not beholden to powerful
corporate interests. If we believe in
these basic protections, it makes no
sense to confirm a judge who would un-
dermine them and turn back the clock
on many of our most basic rights.

The Senate’s role in confirming
judges to the Federal courts is one of
our most important responsibilities
under the Constitution. We count on
Federal judges to be openminded, fair,
and respect the rule of law. Despite
what Justice Brown thinks, laws
passed by Congress to give Government
a role in protecting the environment,
immigrants, workers, consumers, pub-
lic health and safety, have helped to
make America a stronger, better, and
more fair country. A nominee so deeply
hostile to so many basic laws does not
deserve to be appointed to such an im-
portant Federal court.

Last month, we celebrated the 5lst
anniversary of the Supreme Court’s
landmark decision in Brown v. Board of
Education. Nothing can be a more im-
portant reminder of the role of our
courts in upholding individual rights.
In confirming Federal judges, we must
ensure that they will uphold the
progress our country has made in so
many areas, especially in civil rights.

Justice Brown’s record and her many
intemperate statements give me no
confidence that she will do so, and I
urge my colleagues to vote against her
nomination.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
COLEMAN). Without objection, it is so
ordered.
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BIRTH CONTROL

Mr. DURBIN. Mr. President, today is
a very important day in American his-
tory. On June 7, 1965, 40 years ago
today, the U.S. Supreme Court struck
down a Connecticut law making it a
crime to use or prescribe any form of
birth control or even to give advice
about birth control. Forty years ago it
was a crime to prescribe any form of
birth control in the State of Con-
necticut, or to use it, or to give advice
about it: 40 years ago.

It is hard to imagine, isn’t it? Even
married couples in Connecticut could
be convicted of a crime, fined, and sen-
tenced to up to a year in prison for
using forms of birth control. Doctors
who prescribed contraceptives, phar-
macists who filled the prescriptions,
even people who simply provided ad-
vice about birth control, could be
charged with aiding and abetting a
crime, fined, and sent to prison for up
to a year.

But 40 years ago today, just across
the street, by a vote of 7 to 2, the Su-
preme Court struck down the Con-
necticut law. The case was called Gris-
wold v. Connecticut, a famous case.
The Court’s ruling held for the first
time in our Nation’s history that the
Constitution guarantees all Americans
the right to privacy in family planning
decisions. Such decisions were so in-
tensely personal, their consequences so
profound, the Court said the State, the
Government, may not intrude, it may
not impose its will upon others.

You can search our Constitution,
every single word of it, as short a docu-
ment as it is, and never find the word
“privacy’ in this document. Yet the
Supreme Court said they believed the
concept of our privacy was built into
our rights, our individual rights and
liberties.

I referred briefly to this landmark
ruling earlier today in remarks oppos-
ing the nomination of Janice Rogers
Brown to serve as a Federal circuit
court judge in the District of Colum-
bia. That nomination is before the Sen-
ate at this moment. It is for a lifetime
appointment. Janice Rogers Brown is a
justice in the California Supreme
Court who has stated explicitly her
own personal philosophy, her own judi-
cial philosophy, and it runs counter to
many of the concepts and values I will
be discussing as part of this commemo-
ration of the Griswold decision.

I am glad there is a bipartisan resolu-
tion sponsored by my colleague from
Illinois, Senator BARACK OBAMA, and
Senator OLYMPIA SNOWE of Maine, call-
ing on the Senate to celebrate the 40th
anniversary of the Griswold decision.
In that resolution, my two colleagues,
one Democrat, one Republican, ask the
Senate to renew its commitment to
make sure that all women, including
poor women, have access to affordable,
reliable, safe family planning.

Right at the heart of the Griswold
decision, the right to make the most
intimate personal decisions about our
lives in private, without Government
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interference, we find the foundation for
future decisions that expanded repro-
ductive rights. In 1972, in Eisenstadt v.
Baird, the Supreme Court granted un-
married people in America access to
family planning and contraception—
1972—and, in 1973, the famous case, Roe
v. Wade, a T7-to-2 decision by the Su-
preme Court said that women have a
fundamental right to decide whether to
continue a pregnancy, depending on
the state of the pregnancy. Supreme
Court Justice Harry Blackmun was
nominated to serve on the Supreme
Court by Richard Nixon—obviously a
Republican President. Justice Black-
mun had been on the Court less than a
year and a half when he was assigned
to write the majority opinion in Roe v.
Wade.

There is a brilliant new biography
called ‘‘Becoming Justice Blackmun”
by Linda Greenhouse. I finished it and
recommend it to my colleagues. Jus-
tice Blackmun served on the Court at
several different levels and kept copi-
ous notes. From those notes, which
were donated, they have derived this
biography, which I recommend to any-
one, regardless of your political back-
ground, to understand what happens
behind those closed doors at the Su-
preme Court.

Justice Blackmun revealed in this
book how he struggled with the assign-
ment of writing the majority opinion
on Roe v. Wade. You see, he had been
the general counsel for the Mayo Clin-
ic, one of the most outstanding hos-
pitals in America, which happens to be
in the State of our Presiding Officer,
Minnesota, in Rochester. So Justice
Blackmun left Washington and went
back to the library of the Mayo Clinic
as he wrote this decision. He worked
for long periods of time, plowing
through books and articles on the
whole question of abortion. He listened
to a lot of people, including his own
daughter, who dropped out of college in
her sophomore year after becoming
pregnant.

In his notes for the Roe decision, Jus-
tice Blackmun made two predictions.
Here is what he said. The Court will be
excoriated at first for its decision.
Then, he went on to say, there will be
an unsettled period for a while as
States brought their laws into compli-
ance with the Roe v. Wade decision.

The first prediction proved accurate;
the second, overly optimistic. Thirty-
two years after the Roe decision, 40
years after the Griswold decision,
America today remains unsettled, not
only about reproductive rights, but
about many other fundamental mat-
ters of conscience as well. We are
struggling today with a question that
is as old as our democracy itself: What
is the appropriate, what is the proper
relationship between personal religious
belief and public policy? How many
battles, how many debates do we strug-
gle through that go to that single
issue? When should one group in Amer-
ica be able to impose its own moral
code on the rest of society?
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It is worth remembering that the
Griswold decision overturned Connecti-
cut’s version of a Federal law called
the Comstock Act. In 20 years on Cap-
itol Hill, I have never heard anyone
refer to the Comstock Act. Listen to
the history. This law was named after
its author, Anthony Comstock, a mor-
als crusader and a zealot anti-abortion
advocate.

In 1868, Anthony Comstock was the
driving force behind a State anti-ob-
scenity law in New York. In 1873, he
brought his crusade to Washington. He
lobbied Congress to pass a Federal law
making it a crime to advertise or mail
not only ‘‘every lewd, lascivious, or
filthy book, pamphlet, picture, paper,
letter, writing, print, or other publica-
tion of an indecent character’ but also
any information ‘‘for preventing con-
ception or producing abortion.”

Congress passed the Comstock law
unanimously, with little debate. It
then commissioned—this is something
I find almost hard to believe—it com-
missioned Anthony Comstock as a spe-
cial agent of the U.S. Post Office, gave
him the power under the law to define
what should be banned in America, and
also vested in Mr. Comstock the power
of arrest and gave him a huge travel
budget. Imagine that: Mr. Comstock
spent the next 30 years crisscrossing
America, enforcing his law as he saw
fit.

Two years before he died in 1915, An-
thony Comstock bragged that he had
been personally responsible for the
criminal conviction of enough people
to fill a 61-car passenger train. He pros-
ecuted Margaret Sanger, the family
planning pioneer, on eight counts of
obscenity because she published arti-
cles on birth control. Druggists were
punished and criminalized for giving
out information to Americans about
family planning and contraception.
Publishers revised their texts and
books so as to avoid the wrath of Mr.
Comstock and his law, deleting banned
words such as ‘‘pregnant,” and Ameri-
cans lived with his censorship of the
mail.

The Irish playwright George Bernard
Shaw dismissed the Comstock Act as
‘‘a standing joke at the expense of the
United States.” There was nothing
funny about the Comstock Act, noth-
ing funny to those who were forced by
the law to conform with Anthony Com-
stock’s rigid personal moral code. The
penalty for violating the Comstock Act
was up to 5 years in prison at hard
labor and a fine of up to $2,000. For
every victim who was prosecuted, there
were untold others whose lives, health,
and family suffered as a result of being
denied basic information about family
planning.

Linn Duvall Harwell is one of those
who suffered. Miss Harwell now lives in
New Hampshire. She is 82 years old. In
1929, when she was 6 years old, her
mother, who was then 34 and pregnant
for the eighth time, lost her life. She
tried to abort her own pregnancy using
knitting needles and bled to death,
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leaving behind a husband and five
small children. Linn Duvall Harwell
has spent her life trying to spare other
women her mother’s fate by protecting
women’s right to safe and legal contra-
ception and abortion.

In 1958, Linn Harwell moved to Con-
necticut. A woman at her church asked
her to volunteer for Planned Parent-
hood. She and other young mothers
were trained in medical understanding
of birth control by Hstelle Griswold,
the director of Planned Parenthood in
Connecticut, and Charles Lee Buxton,
the league’s medical director. These
were the two people who brought the
lawsuit that later became the Griswold
case before the Supreme Court. Years
before the Court struck down Connecti-
cut’s Comstock law, Linn Duvall
Harwell defied the law to teach poor
women in housing projects about birth
control and family planning.

Yesterday, the Chicago Sun-Times
carried an article written by Miss
Harwell about her life’s work and the
renewed threats today to the rights
identified in Griswold and Roe. In her
op-ed, Miss Harwell recalled a woman
she met in 1968 named Rosie. Rosie was
32 years old. She and her husband, a
short-order cook, were the parents of 11
children.

Miss Harwell wrote:

By the time I met Rosie and her family, I
could not help her, for she had so many chil-
dren already. She and her family were im-
prisoned in poverty because she was unable
to access the preventive medicine that I eas-
ily obtained.

She added:

The Comstock law denied health care to
millions of Rosies because of religious big-
otry, legalized injustice and ignorance.

Today, it is estimated that 95 percent
of American women will use birth con-
trol during their childbearing years.
Reliable birth control is now a critical
part of preventive health care for
women. And Roe, although it has been
weakened, is still the law of the land.

The widespread use of birth control
has helped reduce maternal and infant
mortality by an astonishing two-thirds
in the last 40 years. Since Griswold, we
have reduced infant and maternal mor-
tality in America by two-thirds. In
1999, the U.S. Centers for Disease Con-
trol and Prevention included family
planning on the list of “Ten Great Pub-
lic Health Achievements in the 20th
Century.”

But Comstockery seems to be mak-
ing a return. You can see it in efforts
to impose gag rules on doctors and
other measures designed to make it
harder for women to get information
and services related to family planning
and abortion. You can see it in the sto-
ries of women who are harassed by
pharmacists when they attempt to fill
prescriptions for contraceptives—in
some cases, even after these women
have been victims of sexual assault.

A chill wind blows for reproductive
rights and possibly other issues of con-
science as well. You can hear that wind
in the rhetoric of extremists who rail
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about the ‘‘culture war’” in America
and misrepresent legitimate political
debate as attacks on people of faith.

We heard the chill wind of religious
intolerance in some of the sad debate
over the tragedy of Terri Schiavo. We
heard it in the dangerous, vitriolic con-
demnations of judges, like George
Greer, the judge in the Schiavo case,
who dared to enforce the law as he be-
lieved the Constitution required.

We can hear that chill wind of reli-
gious and social intolerance today in
the debate over stem cell research.
Once again, as with the Comstock laws,
a passionate group who sees itself as
the moral guardians of America would
use the power of our Government to
deny life-saving medical care to those
who need it. They believe that a cell
blastocyst deserves the same legal
standing and protections as a full-
grown child or adult suffering from
Parkinson’s or diabetes or terrible in-
jury to their spinal cords. I respect
their opinion. I respect their religious
beliefs. In most cases, I don’t share
them. Neither do most Americans. I
don’t believe this vocal minority, no
matter how well intentioned they may
be, no matter how moral they believe
themselves to be, should have a veto
power over medical research that offers
apparently unlimited potential to heal
broken bodies and minds and save
lives.

Will our courts continue to recognize
the constitutional right to privacy on
family planning and other profoundly
personal issues? Or will we fill the Fed-
eral bench with judicial activists who
see themselves as soldiers in a cultural
war, who want to put their own agen-
das ahead of the Constitution? That is
one of the questions that is at the
heart of the debate on the Federal
judges.

The filibuster debate is not about old
Senate rules. It is about whether self-
described cultural warriors can use our
Government to impose their personal
moral agenda on America.

In April, a group of organizations
held a televised rally to condemn the
Senate filibuster rule as a weapon
against people of faith. They called it
“Justice Sunday.” That day, Janice
Rogers Brown, the nominee now before
the Senate, gave a speech in which she
argued that ‘‘people of faith are em-
broiled in a war against secular hu-
manists.” According to newspaper ac-
counts, she went on to say:

[TThere seems to have been no time since
the Civil War that this country was so bit-
terly divided. It’s not a shooting war, but it’s
a war.

Mr. President, Americans are not at
war with one another. We are at war in
Afghanistan and Iraq, wars, sadly,
fueled by religious extremism in many
respects. Expressing honest, funda-
mental differences of opinion on polit-
ical and social questions here at home
is not an act of war. It is an act of de-
mocracy. It is our democratic process
and our Constitution at work.

I respect the right of every person to
express his or her beliefs about religion
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or anything else. That is part of the
beauty of being a citizen in this great
Nation. But we cannot allow the beliefs
of a majority, or even a vocal minority,
to determine moral choices for every
American. As the Supreme Court ruled
so wisely 40 years ago, there are deci-
sions that are so intensely private that
the Government has no right to in-
trude.

Soon I hope we take up the issue
which the House considered just sev-
eral days ago on stem cell research. It
strikes me as strange, maybe unfair,
that some believe we should oppose in
vitro fertilization in every cir-
cumstance. I have friends of my family,
friends for years, who have spent small
fortunes in the hopes that a mother
and father who cannot conceive by nat-
ural means can use this process to have
a child whom they will rear and love
all of their lives. One of my friends has
spent $80,000 in two separate, thank
goodness successful, efforts, and she
has two beautiful children to show for
it.

I cannot imagine why that is an im-
moral act, when a husband and wife
will go to those extremes to bring a life
into this world that they will love and
nurture. But we know, just as in nor-
mal conception, there will be, during
the process, some of the fertilized eggs
that will not lodge in a mother’s womb
and lead to human life. That is the nat-
ural thing that occurs.

The same thing happens during in
vitro fertilization. If they are success-
ful in creating this fertilized egg, and
then implanting it in a woman’s womb
so she can have a baby, it is a miracle,
but as part of that miracle there will
be some of these fertilized eggs which
cannot be used.

So the question before us in stem cell
research is very clear: Should stem
cells from blastocysts be used to save
others’ lives, to prevent disease, to give
someone hope and a future? That is
what it is about. There are some who
say no, some who would say we should
not allow in vitro fertilization, and
others who say, if you allow it, you
should never allow those discarded
blastocysts to be used for medical re-
search.

The position of the Bush administra-
tion is close to that. The President, in
August of 2001, said he would approve
certain stem cell lines being used for
research but no others. Well, it turns
out those stem cell lines were very lim-
ited in their number and quality, and
scientists and medical researchers have
told us that the President’s approach is
not going to give us the opportunity we
need to develop these stem cells into
cures for diseases. So many of us be-
lieve we should move forward.

We should have strict rules against
cloning. I do not know of a single Mem-
ber of Congress, of either political
party, who supports human cloning. We
are all opposed to that. It should be
condemned, and we should have strict
ethical guidelines on the use of these
stem cells so that they are used legiti-
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mately for research, not for profit or
commercialization, but Ilegitimately
used for research to try to find the
cures to these vexing diseases.

Many of us believe that this is as pro-
life as it gets. If you can take stem
cells that would be otherwise discarded
and never used for any purpose and use
them for the purpose of giving a young-
ster who has to inject with insulin
three times a day a chance to be rid of
diabetes, if you can use it for a person
afflicted in their forties or fifties with
Parkinson’s disease, which is a progres-
sively degenerative disease in most in-
stances, if you can use it to try to re-
generate the spinal column and all the
things that are necessary so someone
can walk again after a spinal cord in-
jury—how in the world can that be
wrong?

That strikes me as promoting life.
Yet some will come to the floor, even
threatening a filibuster, saying that we
cannot do this because it violates their
personal moral and religious beliefs.
Well, I understand that. And that is
how they should vote. But to stop the
rest of the Nation—because of their
personal moral and religious beliefs—
from this type of medical research
seems to me to be counterproductive, if
you are truly committed to life and the
health of those who surround us.

Forty years ago, the decision was
made across the street that there are
certain elements of privacy, there are
certain elements of personal decisions
made by individuals and families which
the State, the Government cannot
overrule because of anyone’s personal
religious, moral belief. They said that
privacy 1is critically important in
America. Those private decisions
should be protected.

Every nominee for the Supreme
Court I have heard in recent times has
faced a Judiciary Committee question
from some member, Democrat or Re-
publican: Do you still agree with the
Griswold v. Connecticut decision? Do
you still believe that, even though this
Constitution does not include the word
“privacy,” that is part of what we have
as Americans as part of our individual
rights and liberties? The only one who
tried to, I guess, split the difference
and find some way to argue around it
was Robert Bork. His nomination was
ill-fated after he made some of those
statements.

I believe most Americans feel we
should be personally responsible, that
we should be allowed to have our own
personal religious beliefs, but they also
think we should stay away from the
Government imposing religious beliefs
on one group or the other. That is what
happened with the Comstock laws.
That is what led to the laws in Con-
necticut, which were stricken in Gris-
wold. Sadly, that is part of the debate
today when it comes to stem cell re-
search.

I am urging Senator FRIST, a medical
doctor, one I greatly respect, to bring
this bill up and bring it up quickly. I
know there is a feeling by the White
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House, and maybe even by some in
Congress, that we should avoid this
stem cell research debate. But when
you think of the millions of Americans
and their families who are counting on
us to move medical research forward, is
there anything more important on our
political agenda?

I sincerely hope President Bush, who
made an exception for some stem cell
lines for research, will understand that
you cannot take an absolute position
on this issue. It is a tough issue. It is
one where we should draw good, ethical
guidelines for the use of this research,
but not prohibit it, not close the door
to this research and the cures that
could emanate from it. That, I think,
would be a lesson well learned, a lesson
consistent with the decision made by
the Supreme Court 40 years ago today.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. Mr. President, I
would like to get us back on the topic
at hand. It is a topic that has been de-
nied for some period of time. It is the
Honorable Janice Rogers Brown nomi-
nation to the U.S. Court of Appeals for
the DC Circuit. ‘“‘Justice delayed is jus-
tice denied” is an old saying under the
law. This lady has been delayed a long
time. It is time to get this nomination
through.

I am glad to see the cloture vote
move us forward. She is going to be
now approved, I believe, by a majority
vote and a majority opinion. And I
think if the country had to vote on
Janice Rogers Brown, it would be a 90-
plus percent vote for this lady, given
her background, given her judicial ex-
pertise, given her demeanor, given her
nature.

I think the country would look at
this lady, whom I have a picture of
here, and say: That is the type of per-
son I want on the bench. This is a good,
honorable person, with a great heart, a
well-trained mind, who is thoughtful,
with great experience. This is the type
of person we ought to have on the
bench. Yet we have just heard litany
after litany of excuses, the dissecting
of cases that you try to then parse to
say she should not be on the bench for
whatever reason.

I want to go through some of what
has been stated previously. I want to
go through, again, her background to
get us back on topic. And then I want
to go through some of the specifics.

She is currently serving as an asso-
ciate justice on the California Supreme
Court. She has held that position since
1996. She is the first African-American
woman to serve on the State’s highest
court. She was retained with 76 percent
of the vote in the last election. Cer-
tainly, that does not seem to be the
sort of extreme case anyone can come
up with; that 76 percent of Californians
think she should be retained on the
court. If she is so extreme, if she is so
off the mark, if she is so out of the
mainstream, why, in California, wasn’t
she voted off the bench?
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Why didn’t at least 24 percent of Cali-
fornians or more than 24 percent vote
her off the bench? Why didn’t she have
a much closer election than that?
Where is the beef, an old advertising
phrase?

In 2002, Justice Brown’s colleagues
relied on her to write the majority
opinion for the court more times than
any other justice. Prior to appoint-
ment and confirmation to the Cali-
fornia Supreme Court, Justice Brown
served from 1994 to 1996 as an associate
justice on the Third District Court of
Appeals, an intermediate State appel-
late court.

Justice Brown enjoys bipartisan sup-
port from those in California who know
her best. A bipartisan group of 15 Cali-
fornia law professors has written to the
Senate Judiciary Committee in support
of Justice Brown. The letter notes
that:

We know Justice Brown to be a person of
high integrity, intelligence, unquestioned in-
tegrity, and evenhandedness. Since we have
differing political beliefs and perspectives,
Democratic, Republican and Independent, we
wish especially to emphasize what we believe
is Justice Brown’s strongest credential for
appointment on the D.C. Circuit Court: her
open-minded and thorough appraisal of legal
argumentation—even when her personal
views may conflict with those arguments.

This is a bipartisan group that says
she is open-minded and thorough in her
appraisal of legal arguments.

A Dbipartisan group of Justice
Brown’s current and former judicial
colleagues has also written a letter in
support of her nomination. Twelve cur-
rent and former colleagues noted in a
letter to the committee that:

Much has been written about Justice
Brown’s humble beginnings, and the story of
her rise to the California Supreme Court is
truly compelling. But that alone would not
be enough to gain our endorsement for a seat
on the Federal bench. We believe that Jus-
tice Brown is qualified because she is a su-
perb judge. We who have worked with her on
a daily basis know her to be extremely intel-
ligent, keenly analytical, and very hard
working. We know that she is a jurist who
applies the law without favor, without bias
and with an even hand.

This doesn’t sound like the same lady
who is being discussed on this floor by
some of my colleagues on the other
side.

Ellis Horvitz, a Democrat and one of
the deans of the appellate bar in Cali-
fornia, has written in support of Jus-
tice Brown noting that:

. in my opinion, Justice Brown [pos-
sesses] those qualities an appellate jurist
should have. She is extremely intelligent,
very conscientious and hard working, re-
freshingly articulate, and possessing great
common sense and integrity. She is cour-
teous and gracious to the litigants and coun-
sel who appear before her.

Regis Lane, director of Minorities in
Law Enforcement, a coalition of ethnic
minority law enforcement officers in
California, wrote:

We recommend the confirmation of Justice
Brown based on her broad range of experi-
ence, personal integrity, good standing in
the community, and dedication to public
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service . . . In many conversations with Jus-
tice Brown, I have discovered that she is
very passionate about the plight of racial
minorities in America, based on her upbring-
ing in the south. Justice Brown’s views that
all individuals who desire the American
dream regardless of their race or creed can
and should succeed in this country, are con-
sistent with [that group’s] mission to ensure
brighter futures for disadvantaged youth of
color.

These are some of the people who
know her the best. These are the state-
ments they make about her. This is
why she should be on the DC appellate
court.

Justice Brown is an outstanding and
highly qualified candidate as evidenced
by her background, credentials, and
training. This has been covered and
covered. But she is a sharecropper’s
daughter, born in Greenville, AL, in
1949. During her childhood she attended
segregated schools, came of age in the
midst of Jim Crow policies in the
South. She grew up listening to her
grandmother’s stories about NAACP
lawyer Fred Gray, who defended Dr.
Martin Luther King, Jr., and Rosa
Parks. Her experience as a child of the
South motivated her desire to be a law-
yer. Her family moved to Sacramento,
CA, when Justice Brown was in her
teens. She later received a B.A. in eco-
nomics from California State in Sac-
ramento in 1974, and her J.D. from
UCLA School of Law in 1977. She also
received honorary law degrees from
Pepperdine University Law School,
Catholic University, and Southwestern
University School of Law.

She has dedicated all but 2 years of
her 26-year legal career to public serv-
ice. For only 2 years has she not been
in public service, 24 years of public
service. Where is the person who is out
of the mainstream? Where is the person
who is irrational? Where is the person
who doesn’t hold or have the judicial
temperament or doesn’t have the intel-
lect or the open-mindedness to be a
judge in all of this? She has dedicated
most of her life, 24 years, to public
service.

Prior to more than 8 years as a judge
in State courts, Justice Brown served
from 1991 to 1994 as legal affairs sec-
retary to California Governor Pete Wil-
son where she provided legal advice on
litigation, legislation, and policy mat-
ters. From 1987 to 1990, she served as
deputy secretary and general counsel
to the California Business, Transpor-
tation, and Housing Agency where she
supervised the State banking, real es-
tate, corporations, thrift, and insur-
ance departments.

From 1972 to 1987, she was deputy at-
torney general of the Office of the Cali-
fornia Attorney General where she pre-
pared briefs and participated in oral ar-
guments on behalf of the State in
criminal appeals, prosecuted criminal
cases, and litigated a variety of civil
issues. She began her legal career in
1977, when she served 2 years as deputy
legislative counsel in the California
Legislative Counsel Bureau. She has a
broad base of experience from which to
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draw to be an excellent person to sit on
the Federal appellate court bench.

She has participated in a variety of
statewide and community organiza-
tions dedicated to improving the qual-
ity of life for all citizens of California.
Justice Brown has served as a member
of the California Commission on the
Status of African-American Males—the
commission was chaired by now-U.S.
Representative BARBARA LEE—and
made recommendations on how to ad-
dress inequalities in the treatment of
African-American males in employ-
ment, business development, the crimi-
nal justice, and health care systems.

She is a member of the Governor’s
Child Support Task Force, which re-
viewed and made recommendations on
how to improve California’s child sup-
port enforcement laws. She serves as a
member of the Community Learning
Advisory Board of the Rio Americano
High School and developed the Aca-
demia Civitas Program to provide gov-
ernment service internships to high
school students in Sacramento. She
has also assisted in the development of
a curriculum to teach civics and rein-
force the values of public service.

She has volunteered time with the
Center for Law-Related Education, a
program that uses moot courts and
mock trials to teach high school stu-
dents how to solve everyday problems.
She has taught Sunday school class at
Cordova Church of Christ for more
than 10 years. That is Justice Janice
Rogers Brown. Those are the facts.
That is who she actually is.

So why has it taken that long a pe-
riod of time for us to be able to get her
to the floor? Why is there such con-
sternation about her becoming a DC
appellate court judge? Why have we
spent years to get her to the point
where we will vote on—I would love to
see it today, but at least this week—
her approval to the DC appellate court
bench? I think it goes to the fact that
she is a lady, nominated by President
Bush, who will strictly construe the
Constitution, stay within the bounds of
the document, not try to write new
opinion as to a new constitutional
right or a new issue that is not within
the Constitution or not within the law.
She is what lawyers would call a strict
constructionist. She says if the law
says this—and it was passed to say
that—that is what we enforce, if that is
what the Constitution says.

It is not the living, breathing docu-
ment of let’s try to create another
right or privilege here and take three
or four of the amendments to the Con-
stitution, provisions of the Constitu-
tion, frame them together, and then
let’s find a new right in the Constitu-
tion because we think this is good for
the country. If it is a change to the
Constitution that needs to happen,
then it should happen. And it should go
through this body with a two-thirds
vote. It should go through the House
with a two-thirds vote. It should go to
the State legislatures for a three-
fourths vote. It should not be a major-
ity opinion of a bench somewhere.
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She says she will stay within the
confines of the law. That is what the
President is trying to nominate, judges
who will stay strict constructionists
within the confines of the law and be
what judges should be, interpreters of
the law, enforcers of the Constitution
as it is written, not as they wish it
were written. That is what this nomi-
nation is about.

Others want to see a court that will
expand and look and read different
things in, even if it doesn’t pass
through this body or doesn’t pass
through the legislature or isn’t signed
into law by the President. We really
are at a point of what it is that the ju-
diciary is to be about in America. You
are seeing the face of somebody who is
a strict constructionist, saying that
this is what it is about.

The judiciary has a role. It has a con-
stitutional role. It is an extraor-
dinarily important role. But it is de-
fined and it is set. She believes it
should stay within. That is why we
have had so much trouble with so
many of these judicial nominations.

During the first 4 years of the Presi-
dency of George W. Bush, the Senate
accumulated the worst circuit court
confirmation record in modern times,
thanks to partisan obstruction. Only 35
of President Bush’s 52 circuit court
nominees were confirmed, a confirma-
tion rate of 67 percent. To give you a
comparison on that:

People have said that is not so low;
we approved a number of these lower
court judges. But let’s take President
Johnson’s term in office. There was a
Democrat Senate and a Democrat
President. What was his circuit court
nomination rate? It was 95 percent.

President Bush: Republican Senate,
Republican Presidency, 67 percent.

What about President Carter? Demo-
cratic President, Democratic Senate,
and 93 percent of his circuit court
nominees were approved.

President Bush: 67 percent.

What has taken place is a filibuster
of good people, such as Janice Rogers
Brown, who has served honorably most
of her professional career in public
service but does believe there are con-
fines within which they rule. It is in
the Constitution or it is not; it is in
the law or it is not; it is constitutional
or it is not. It is not what I wish it
were, it is what is actually there. It is
what the precedents have said that
matters.

The average American may not be fa-
miliar with Senate rules on cloture or
on the unprecedented low confirmation
rate of President Bush’s circuit court
nominees, but the average American
can tell you one thing: that the Con-
stitution and common sense require
the Government to be accountable to
the people for its actions. This is espe-
cially the case of what we do in the
House and the Senate as we move for-
ward in this country.

I want to address some of the items
that have been coming up in some of
these debates. Various Members have
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raised specific points, and I want to ad-
dress a few of those points.

Certain liberal special interest
groups have tried to distort Janice
Rogers Brown’s decision when she
served on the State court of appeals in
the case of Sinclair Paint Company v.
Board of Equalization. They claimed
she was insensitive to the legislature’s
desire to protect children from Ilead
poisoning.

What was really at issue in the case
was the respect for the will of the Cali-
fornia voters who wanted to make it
more difficult for the California Legis-
lature to raise taxes.

California proposition 13—people re-
member that—enacted in June of 1978,
requires a two-thirds vote of the legis-
lature to increase State taxes. That is
what proposition 13 did. In 1991, the
California Legislature voted by a sim-
ple majority to assess fees on manufac-
turers engaged in commerce involving
products containing lead in order to
fund a program to provide education,
screening, and medical services for
children at risk for lead poisoning. Jus-
tice Brown simply held for a unani-
mous court of appeals—a unanimous
court of appeals—in affirming the judg-
ment of the trial court that the assess-
ment constituted a tax within the
meaning of proposition 13 and thus had
to be passed by a two-thirds vote.

That seems to be pretty basic and
pretty common sense and not about
her insensitivity to cases involving
lead poisoning but simply what her
role is under the law and her role as a
jurist.

Under applicable California case law
where payment is exacted solely for
revenue purposes and its payment gives
the right to carry on the business with-
out any further conditions, the pay-
ment constitutes a tax. The Childhood
Lead Poisoning Protection Act did not
require the plaintiff to comply with
any other conditions. It was merely re-
quired to pay its share of the program
cost. Justice Brown reasonably con-
cluded the assessment was a tax.

There are several other cases that
have been brought up that I want to
address.

Several liberal interest groups have
attacked dJustice Brown’s dissent in
Aguilar v. Avis Rent-a-Car Systems in
which she argued racial discrimination
in the workplace, even when it rises to
the level of illegal race discrimination,
cannot be prohibited by an injunction
under the first amendment. I want to
talk about this.

Justice Brown, as I have cited, is the
daughter of a sharecropper from rural
Alabama. She grew up under the shad-
ow of Jim Crow laws. I think she un-
derstands the lingering effects of racial
classification. In light of her personal
history, the allegation she is insensi-
tive to discrimination is absurd.

Notwithstanding her personal experi-
ences with racism, Judge Brown’s role
as a judge has been to apply the law
which she has done faithfully and rig-
orously. As I discussed earlier, it is the
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role of the judge to apply the law and
apply the Constitution, not rewrite the
law the way they wish it were, not to
rewrite the Constitution the way they
think it ought to be, but to apply it in
a particular case. And this is a case she
could have looked at from her back-
ground and said: I understand this situ-
ation. I have been in this situation. Yet
what does the law itself say?

Judge Brown’s opinions demonstrate
her firm commitment to the bedrock
principle of civil rights. Discrimination
on the basis of race is illegal, it is im-
moral, unconstitutional, inherently
wrong, and destructive of a democratic
society. Those are her statements.

In the Aguilar case, Justice Brown
described the defendants’ comments as
disgusting, offensive, and abhorrent,
and she voted to permit a large damage
award under California’s fair employ-
ment law to stand. Her dissent only
pertained to an injunction that placed
an absolute prohibition on speech. This
is commonly called a prior restraint
which most free speech advocates
strenuously oppose.

Justice Brown’s opinions dem-
onstrate her firm commitment to the
first amendment. She cited a long line
of Supreme Court cases for the propo-
sition that speech cannot be banned
simply because it is offensive.

Justice Brown’s opinions also dem-
onstrate her commitment to equality
in the workplace. Justice Mosk and
Justice Kennard, considered one of the
most liberal members of the California
Supreme Court, also dissented on first
amendment grounds.

Here we see the core of the person,
the commitment to the law and to the
rule of law. Here was something she
had experienced, she understood, and
yet had to say: OK, what does the law
actually say, and what are the first
amendment rights? Then she applied
them in the case. That is the type of
justice who looks at what is their role
and what is it that they are required to
do under the Constitution.

Judge Brown’s opinion was so power-
ful that it prompted one member of the
U.S. Supreme Court to take the un-
usual step of publishing an opinion dis-
senting from the denial of certiorari.

I find it amazing that the very same
liberal outside groups who never hesi-
tate to level accusations of censorship,
perhaps, against the administration or
even Congress are attacking Justice
Brown for standing up for what she in-
terpreted and looked at clearly as a
first amendment issue which she had to
stand by even though she found the
comments herself so offensive and
wrong.

Justice Brown has been attacked as
being insensitive on women'’s issues be-
cause she has voted to strike down a
State antidiscrimination law that pro-
vided a contraceptive drug benefit to
women. Some have claimed her to be
hostile to these women’s issues.

What one has to do is look at the ac-
tual case, the actual facts, the actual
law in front of her because her role as

CONGRESSIONAL RECORD — SENATE

a justice is to take the law and the
facts applied in this particular case,
not what she wished it was, not what
she hoped it would be, not what she
thinks it should be in a perfect world,
but what is it.

The law involved in the case actually
required health and disability insur-
ance policies to cover contraceptives.
Justice Brown did not vote to strike
down the law, she simply argued that
the law should not be applied to force
a religious institution—here Catholic
Charities of Sacramento—to do some-
thing that violated its religious beliefs.
This case was about religious freedom
under the first amendment, not about
gender discrimination or revisiting the
right to contraceptives. It is about dis-
crimination based on religion, and Jus-
tice Brown stood against this discrimi-
nation. Telling us about this case with-
out saying a word about religious free-
dom on the issue misinforms people to-
tally about this particular case and
this person.

Justice Brown has been attacked for
rendering opinions that have been con-
sidered outside the mainstream. These
allegations are spurious. As I have
stated, she has been affirmed by the
population, the public voting in Cali-
fornia, with a 76-percent approval rat-
ing. If her opinions are so out of the
mainstream and so wrong, why weren’t
more Californians than roughly 25 per-
cent concerned about this?

The flip side of this is that I have
never won an election by a 75-percent
margin. I would love to win an election
by that margin. This is a confirmation
election. It is different than what we
face in the Senate.

Still, as somebody who has run for
elections, when you get up to that
three-fourths mark, that is really good,
standing in front of the public and ask-
ing them to endorse your status, en-
dorse your position, particularly if this
allegation were true. If it were true
that she is way out of the mainstream
of public opinion in California and she
is way out, on a consistent basis, so
that her opinions are in the paper all
the time and they are way out there,
contrary to California public opinion,
would you not think more than 25 per-
cent of Californians would say, I am
going to vote against confirming this
lady?

I think probably a lot of people would
look down the ballot box on judges and
say, Which ones can I vote against be-
cause I am used to voting for all of
them, particularly if somebody was so
out of the mainstream on such a con-
sistent basis that she is in the papers
all the time about being in this dissent
or being overruled in this case, that
there would be some recognition of her
and more people would be concerned.
Yet that is not the case. I submit it is
because it is just not true. She is not
outside the mainstream.

I believe the criticism is utterly
baseless. Among the eight justices who
served on the California Supreme Court
between 1996 and 2003, Justice Brown
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tied with another judge as the author
of the second most majority opinions
for the court. Only the chief justice
wrote more majority opinions. Now,
those are her colleagues on the bench
saying: We think you are the right per-
son to write this opinion. You are ex-
pressing the opinion for most of us.
You are a hard worker. You are intel-
ligent. You are an excellent wordsmith.
These are all traits we would want in a
justice.

Justice Brown also ranked fourth
among the eight justices for the num-
ber of times she dissented alone. This
puts her squarely in the middle, cer-
tainly not on either fringe in that cat-
egory. It is wrong for Justice Brown’s
opponents to throw out numbers with-
out offering any basis for comparison
on her court.

I wish to talk about a particular
case, the case of People v. McKay. Jus-
tice Brown stood alone among her col-
leagues in arguing for the exclusion of
evidence of drug possession that was
discovered after the defendant, Conrad
McKay, was arrested for riding his bi-
cycle the wrong way on a residential
street. Her dissent is remarkable for its
pointed suggestion of the possibility
that the defendant was a victim of ra-
cial profiling.

Justice Brown commented:

Questions have been raised about the dis-
parate impact of stop-and-search procedures
of the California Highway Patrol. The prac-
tice is so prevalent, it has a name: ‘“‘Driving
While Black.”

This is somebody who is insensitive?
I do not think that is the case with
Justice Brown.

I will go on and read from the conclu-
sion of her dissent. She added the fol-
lowing stirring comments:

In the spring of 1963, civil rights protests in
Birmingham united this country in a new
way.

This is a native of Alabama.

Seeing peaceful protesters jabbed with cat-
tle prods, held at bay by snarling police dogs,
and flattened by powerful streams of water
from fire hoses galvanized the nation. With-
out being constitutional scholars, we under-
stood violence, coercion, and oppression.

These are the words of Justice Janice
Rogers Brown. And I continue:

We understood what constitutional limits
are designed to restrain. We reclaimed our
constitutional aspirations. What 1is hap-
pening now is more subtle, more diffuse, and
less visible, but it is only a difference in de-
gree. If harm is still being done to people be-
cause they are black, or brown, or poor, the
oppression is not lessened by the absence of
television cameras.

I do not know Mr. McKay’s ethnic back-
ground. One thing I would bet on: he was not
riding his bike a few doors down from his
home in Bel Air, or Brentwood, or Rancho
Palos Verdes—places where no resident
would be arrested for riding the ‘‘wrong
way’’ on a bicycle whether he had his driv-
er’s license or not. Well . . . it would not get
anyone arrested unless he looked like he did
not belong in the neighborhood. That is the
problem.

That was her dissenting opinion, a
stirring opinion, quoting things that in
her growing up and in her childhood
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she had witnessed. She is very sensitive
on racial issues.

Last month, Ginger Rutland, who is
on the editorial board of the Sac-
ramento Bee, wrote this in her news-
paper about Justice Brown’s judicial
courage:

I know Janice Rogers Brown, and she
knows me, but we’re not friends. The asso-
ciate justice on the California Supreme
Court has never been to my house, and I've
never been to hers. Ours is a wary relation-
ship, one that befits a journalist of generally
liberal leanings and a public official with a
hard-right reputation fiercely targeted by
the left. . . . I find myself rooting for Brown.
I hope she survives the storm and eventually
becomes the first black woman on the na-
tion’s highest court.

In describing Justice Brown’s posi-
tion in the McKay case that I quoted
Justice Brown earlier, Rutland, the
editorialist from the Sacramento Bee,
says the following:

Brown was the lone dissenter. What she
wrote should give pause to all my friends
who dismiss her as an arch conservative bent
on rolling back constitutional rights. In the
circumstances surrounding McKay’s arrest,
the only black judge on the State’s highest
court saw an obvious and grave injustice
that her fellow jurists did not. ... In her
dissent, Brown even lashed out at the U.S.
Supreme Court and—pay close attention, my
liberal friends—-criticized an opinion written
by its most conservative member, Justice
Antonin Scalia, for allowing police to use
traffic stops to obliterate the expectation of
privacy the Fourth Amendment bestows.

This is an admitted liberal editorial
writer talking about Brown’s courage.

This is a lady who is going to do an
outstanding job on the DC Circuit
Court of Appeals. The only tragedy is
that she has not been there years ear-
lier. The tragedy is that she has been
held up because she looks at doing her
job for what it is, which is staying
within the Constitution and enforcing
it, looking at the law and enforcing it;
or if it goes against what is in the Con-
stitution, ruling it unconstitutional,
but not looking at the Constitution as
she hoped it would be or mixing to-
gether a series of ideas in the Constitu-
tion and finding a new right; or looking
at the law and thinking it should be
this way or that and expanding it that
way. This is a person who looks at her
job as being a judge, in an honorable
role, but it is a role that has a set to it
and a way, and she is upholding that.

I believe that is really what is at the
cornerstone of this debate. Unfortu-
nately, we get it mired so often in per-
sonalities and accusations and hyper-
bole, comments of a personal nature
toward an individual that are simply
not true, when really what we are talk-
ing about is the role of courts.

Courts, like every institution, are
people. People are on the courts. We
have judges who are appointed to the
courts, and they have their views and
they have a way of looking at the Con-
stitution or they have a way of looking
at various documents or laws. She
looks at it as more of a strict construc-
tionist. That is an honorable way to
look at it. I believe it is the right way

CONGRESSIONAL RECORD — SENATE

to look at it. Yet she gets painted with
all the other sorts of accusations that
are simply not based on fact but are a
disguise for what the real debate is
about, which is the role of the judici-
ary in America today.

We are having a rolling debate about
that issue. We are having a lot of dis-
cussion about that. We are having dis-
cussions in various States and in the
Nation about what is the appropriate
role of the judiciary. I believe this is a
lady who would stand by that role.

Those are a series of issues. I may
visit some others later on, but this is a
lady who is eminently qualified, will do
a wonderful job. I support her nomina-
tion, and I hope we can get to a strong
vote fairly soon on it.

I yield the floor.

The PRESIDING OFFICER (Mr. MAR-
TINEZ). The Senator from North Da-
kota.

Mr. DORGAN. Mr. President, this is a
debate that is worth having. There has
been a great deal of discussion about
this nominee for the lifetime appoint-
ment to the Federal bench.

There is no entitlement, of course, to
a lifetime appointment to the Federal
bench. The Constitution provides how
this is done. First, the President shall
nominate a candidate for a lifetime
service on the Federal courts, and, sec-
ond, the Congress shall provide its ad-
vice and consent, and determine wheth-
er to confirm the nominee. So the
President nominates, sends a name,
and the Congress does what is called in
the Constitution advise and consent,
says yes or no.

In most cases, the Congress says yes.
This President, President George W.
Bush, has sent us 218 names of people
he wanted to send to the Federal
courts for a lifetime. This Congress has
said ‘‘yes’” to 209 of the 218. That is
pretty remarkable, when you think
about it—209 out of 218 we have said
‘“‘yes.” There are a few we have delayed
and held up and have been subject to
cloture votes. Some have said they
haven’t gotten a vote. Yes, they have
gotten a vote. The procedure on the
floor, of course, is there is a cloture
vote, and they didn’t get the 60 votes,
but 60 votes is what requires consensus
in the Senate. It has been that way for
decades and decades.

I have voted for the vast, vast major-
ity of the 209 Federal judges that the
President has nominated, including, in-
cidentally, both of the Federal judge-
ships in North Dakota which were
open. Both of which are now filled with
Republicans. I was pleased to support
them. I think they are first-rate Fed-
eral judges. I am a Democrat. The
names that came down from the Presi-
dent to fill the two judgeships in North
Dakota were names of Republicans. I
am proud of their service. I testified in
front of the Judiciary Committee for
both of them and introduced both of
them.

So the fact is this is not about par-
tisanship. It is about nominating good
people, nominating people in the main-
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stream of political thought here in this
country.

I take no joy in opposing a nominee,
but I do think that if Members of the
Senate will think carefully about the
views of this nominee, they will decide
that she really ought not be put on the
second most important court in this
country for a lifetime of service. Let
me go through a few things that this
nominee, Janice Rogers Brown, has
said.

Let me say to my colleague who was
speaking when I came in, this is not in-
nuendo, not argumentative; these are
quotes from the nominee. Facts are
stubborn things. We are all entitled to
our own opinions, but we are not all en-
titled to our own set of facts. Let me
read the facts, and let me read the
quotes that come from this nominee.

This nominee, Janice Rogers Brown,
says that the year 1937 was ‘‘the tri-
umph of our own socialist revolution.”
Why? In 1937, that is when the courts,
including the Supreme Court, upheld
the constitutionality of Social Secu-
rity and the other major tenets of the
New Deal. The triumph of socialism? I
don’t think so. What planet does that
sort of thinking come from, a ‘‘triumph
of socialism”’?

This nominee says that zoning laws
are a ‘‘theft” of property, a taking,
under the Constitution; therefore, a
theft of property. Well, we have zoning
laws in this country for a reason. Com-
munities decide to establish zoning
laws so you don’t build an auto salvage
yard next to a church, and then have
somebody move in with a porn shop
next to a school and a massage parlor
next to a funeral home. But this nomi-
nee thinks zoning is a theft of prop-
erty. It is just unbelievable, it is so far
outside the mainstream thought.

Here is what she says about senior
citizens in America.

Today’s senior citizens blithely cannibalize
their grandchildren because they have a
right to get as much free stuff as the polit-
ical system will permit them to extract.

I guess she is talking about maybe
Social Security and Medicare. I don’t
know for sure. All I know is that a
good many decades ago, before there
was Social Security and Medicare,
fully omne-half of all elderly in this
country lived in poverty.

Think of that. What a wonderful
country this is. This big old planet
spins around the Sun, we have 6 billion
neighbors inhabiting this planet called
Earth, and we reside in the United
States of America. What a gift and
blessing it is to be here. But think, in
1935, one-half of America’s elderly, if
they were lucky enough to grow old, to
age to the point where they were called
elderly, one-half of them lived in pov-
erty. One-half of them lived in poverty.
So this country did something impor-
tant, very important. We put together
a Social Security Program and a Medi-
care Program. What did this nominee
say about that? She said:

Today’s senior citizens blithely cannibalize
their grandchildren because they have a
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right to get as much free stuff as the polit-
ical system will permit them to extract.

Really? I wish perhaps she could have
been with me one evening at the end of
a meeting in a small town of about 300
people. A woman came up to me after
the meeting and she grabbed a hold of
my elbow. She was probably 80 years
old. She said: Mr. Senator, can you
help me?

I said I would try.

Then her chin began to quiver and
her eyes welled up with tears and she
said: I live alone. And she said: My doc-
tor says I have to take medicine for my
heart disease and diabetes, and I can’t
afford it. I don’t have the money. Then
she began to get tears in her eyes.

I wish perhaps Janice Rogers Brown
understood something about that. She
thinks this old lady, this elderly
woman, struggling to find a way to pay
for medicine to Kkeep her alive, is
cannibalizing somebody? I don’t think
so. I think it is incredible that some-
one would say this.

Now the President wants to put this
nominee on the second highest court in
the land for a lifetime of service.

She says again:

We are handing out new rights like lol-
lipops in the dentist’s office.

I guess I never thought the basic
rights that we have in this country
ought to be antithetical to what we be-
lieve is most important in America. I
have traveled over most of this world
and been in countries where there
aren’t rights. I have been in a country
where, if people have the wrong piece
of paper in their pocket and they are
picked up, they are sent to prison for 12
years. I have seen the tyranny of dicta-
torships and the tyranny of com-
munism. I happen to think basic rights
that exist in this country for the
American people are critically impor-
tant; that ‘“We the people,” the first
three words of that document that rep-
resents the constitutional framework
for this country’s governance, is not
something that ought to be taken
lightly.

Let me read a couple of other things
that this nominee has said. She was
the only member of the California Su-
preme Court to conclude that age dis-
crimination victims should not have
the right to sue under common law.
Age discrimination victims should not
have the right to sue?

She was the only member of the Cali-
fornia Supreme Court who voted to
strike down a San Francisco law that
provided housing assistance to dis-
placed and low-income and disabled
people.

I don’t understand the President
sending us this nominee. Is it the case
that this administration really wants
to put on the Federal bench for a life-
time someone who is opposed to the
basic tenets of the New Deal that have
lifted so many people out of poverty in
this country, that represents, in many
cases, some of the best in this coun-
try—telling old folks that when you
reach that retirement age you don’t

CONGRESSIONAL RECORD — SENATE

have to lay awake at night worrying
about whether you are going to be able
to go to the doctor when you get sick
because there will be Medicare; or tell-
ing people that Social Security will be
there when you need it—you work, you
invest in it, when you retire, you can
collect it. Do we really want to put
someone on this circuit court who be-
lieves that is a triumph of socialism? I
don’t think so.

There is a kind of arrogance here
these days that is regrettable. I was
here in the 1990s, and I watched 60
Americans who were nominated for
judgeships never even have the cour-
tesy of a day of hearings, let alone get
to the floor of the Senate for a cloture
vote or a vote up or down—60 of them.
We are not even given the courtesy of
a day of hearings. The President sends
the name down in the 1990s. The major-
ity party said, tough luck, we don’t in-
tend to do anything about it; you will
not have a hearing; you will not have a
vote. This name will not advance.

We did not do that. This caucus has
not done that; in fact, just the oppo-
site. Of the 218 names that have been
sent to this Congress from this Presi-
dent, the Senate has approved 209 of
them. Those who did not get confirmed
had a cloture vote in the Senate. They
had a day of hearings. They had an op-
portunity to testify before the Judici-
ary Committee. Their name was
brought to the floor. We had cloture
votes.

Now we have Members coming to the
Senate on the other side saying, look,
our policy is, everyone needs an up-or-
down vote; not a cloture vote, an up-or-
down vote. These Members did not hold
that view at all in the 1990s. In fact,
they did exactly the opposite. There
are terms for that which I shall not use
here.

The fact is, we are proceeding on the
Janice Rogers Brown nomination be-
cause of an agreement made 2 weeks
ago. I hope, however, having read what
I have read about her views on a wide
range of issues, that we will have suffi-
cient colleagues in the Senate to say to
this President, this is so far outside the
mainstream, we will not approve this
nominee.

It is not unusual for a political party
to tell its President that you cannot
pack the court. The members of Thom-
as Jefferson’s own political party told
Thomas Jefferson that. Members of the
political party of Franklin Delano Roo-
sevelt did the same thing, in his at-
tempt to pack the Court.

My hope with respect to this nominee
is that we will have sufficient numbers
on the majority side—moderates and
others—who will take a look at this
record and say this is not the kind of
record that we believe should commend
someone for a lifetime of service on the
DC Circuit. This is not what we should
be doing.

I conclude as I started. I take no joy
in coming to the Senate and opposing
someone. I would rather be here speak-
ing for a proposition, speaking for
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someone. It was Mark Twain who once
was asked if he would engage in debate.
He said, sure, as long as I can take the
negative time. He was told, we didn’t
tell you the subject. He said, the nega-
tive side will take no preparation.

I am mindful that it is very easy to
oppose. Let me say this: On this issue,
on this nominee, this is not a close
call. This is not a close call. I wish I
could be here to support this nomina-
tion. I will not support the nomination
of someone who believes the elements
of that which has made this country
such a wonderful place in which to
work and live represents a triumph of
socialism. It is not the triumph of so-
cialism. It is a reflection of the inter-
ests of this country, we the people of
this country who said we will lift the
senior citizens of this country out of
poverty. And we have done that. We
went from 50 percent in poverty to less
than 10 percent in poverty. Why? Be-
cause we did something important in
this country, Social Security and Medi-
care.

With respect to environmental
issues, with respect to workers’ rights,
with respect to a whole series of issues,
this nominee is profoundly wrong. She
has a record, a long record, an aggres-
sive record of activism in support of
what are, in my judgment, outdated
and discredited concepts.

My hope is that in the remaining
hours in this debate—I think we will
vote on this tomorrow—my hope is
there will be sufficient moderates on
the other side who will understand this
record does not justify confirmation to
the Federal bench for a lifetime. I hope
the next time I come to the Senate to
speak on a judicial nomination, I will
be able to speak in favor of a nomina-
tion that is a strong candidate.

This President has nominated some
good people. I mentioned two from my
State. I will say it again: both Repub-
licans, both terrific people, both people
I was proud to introduce to the Judici-
ary Committee and proud to support.
While we might disagree on some
issues, these are extraordinary jurists.
I am proud they are Federal judges in
my State. I felt the same way about
some of the other nominees.

But this President has sent us a
handful of nominees who do not de-
serve the backing and support of this
Congress. It is long past the time for
this Congress to stand up and speak
with an independent voice. This Con-
gress is not some sort of subsidiary of
the White House. It is not an adjunct
to the Presidency. This Congress is a
separate branch of Government under
this Constitution. The President nomi-
nates but we advise and consent. It is
up to the Senate to determine whether
judicial nominees are confirmed or not.
My hope is we will make the right deci-
sion with this nomination.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. THOMAS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMAS. Mr. President, I ask
unanimous consent that I be allowed to
speak for 10 minutes as in morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ROLE OF THE FEDERAL GOVERNMENT

Mr. THOMAS. Mr. President, I know
it has been a busy day and we are very
much involved, of course, in moving
forward with the judge arrangement, as
we should be.

I spent a week in my home State. I
guess we always come back with dif-
ferent ideas. I spent the whole time
talking with people and having town
meetings and those kinds of things,
and in certainly a little different at-
mosphere.

People see a great deal in the news
media about what is happening here,
but, of course, what they get is what
the media is intending for them to get,
and somehow it is a little bit different.
So frankly, people are a little impa-
tient that we are not moving forward
as much as we might. Certainly, we are
working hard here, but the fact is, we
have not moved to many different
issues. I believe many of us want to do
S0.

I think we have spent an awful lot of
time on internal kinds of issues that do
not mean a lot to people out in the
country. I understand that. I realize
the way things are done here is impor-
tant to us, such as changing procedures
and all those things. But folks are
talking about energy, folks are inter-
ested in a highway bill, people are in-
terested in health and the cost of
health care, such as what you do in
rural areas with health care. There are
a lot of these things that are so very
important to people on the ground, and
here we are continuing to talk about
how we are going to vote on judges. So
they get a little impatient. I under-
stand that. So I hope we are in the
process of doing something about that.

There is also a great deal of concern,
of course, in Government spending and
the deficit. I certainly share that con-
cern. I have been more and more con-
cerned about it as time has gone by.
We have Social Security before us,
about which we need to continue to do
something.

Interestingly enough, the issue that
came up most often when I was home
in Wyoming is the idea of illegal aliens
and illegal immigration and the great
concern about that. I share that con-
cern. Most people here do. Of course,
we are seeking to do something. But
perhaps we need to focus on some of
those issues a little more.

I particularly will talk a little bit
about spending and about the deficit. I
think that is one of our most impor-
tant issues. In relation to that, it
seems to me we need to get some sort
of an idea of what we think the role of
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the Federal Government is. We have
kind of gotten in the position that for
anything that is wanted by anyone,
why, let’s get the Federal Government
to do it. Then we have somebody here
on the Hill who will introduce a bill to
do that, and perhaps it has very little
relationship to what we normally
think is the role of the Federal Govern-
ment.

I think most people would agree with
the notion we want to limit the size of
the Federal Government, that we, in
fact, want Government to be as close
to the people as can be, and that the
things that can be done at the State
level and the county level, the city
level, should be done there, the things
that can be done in the private sector
should be done there. I would hope we
could come up with some kind of gen-
eral idea, an evaluation, of what we
think the role of the Federal Govern-
ment specifically should be.

The other thing I will comment on a
little bit is having some kind of a sys-
tem for evaluating programs. We have
programs we put into place when there
is a need. Hopefully, there is a need for
them. I think it is also apparent that
over a period of time that need may
change. But yet, once a program is in
place and people are involved, they
build a constituency around it. It stays
in place without a good look at it to
see whether it still belongs there.

These are some of the issues of con-
cern. I think the first step toward re-
ducing the $400 billion deficit is elimi-
nating waste. Of course, what is waste
to one person may not be waste to an-
other. But there has to be, again, some
definition as to how important things
are relative to our goals and to assess
programs that stay in place because
they are there or that are not managed
as well as they might be. I think we
have some responsibility to try to en-
sure that we take a look at that issue.

There are serious problems facing our
Nation today, of course. The Presi-
dent’s budget that he put out proposes
eliminating 150 inefficient and ineffec-
tive Government programs. You can
imagine what that is going to mean to
people who are involved. ‘‘Something
in my town? Something in my State?
We are not going to mess around with
that.”

There needs to be some kind of a rel-
atively nonpolitical idea as to how you
do that and what the purposes are. Of
course, I see some of that right now in
the military changes that obviously
need to be made. They are difficult to
make. So I hope the administration
will pursue this idea of setting up some
kind of a program—and I am here to
support it—that evaluates those pro-
grams that are in place to see if, in-
deed, they are still as important as
they were in the beginning.

We have to even go further than that,
of course, to curb runaway spending. I
think we can consolidate a number of
the duplicative programs that are out
there and save money and make it
more efficient in their services. There
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are organizations that could manage a
number of programs, each of which now
has its own bureaucracy, and to put
them together to make it efficient. I
know you will always have people who
say: Well, you are taking away jobs.
That is not the purpose of programs.
The purpose of programs is to deliver a
service, and to do it in a way that is as
efficient as it can be.

Of course, there are programs that
should be eliminated. They have ac-
complished what they were there for.
We need to have a system. I hope and
I am interested in helping to put to-
gether a program that would do that.
There is probably some merit in having
a termination to a program so that
after 5 or 10 years, it has to be reevalu-
ated to be extended. That is one way of
doing it. I don’t know if it is the only
way. That is something we are going to
do, and I would like to do some of that.

The role of the Federal Government,
again, if you talk in generalities, if you
talk to people in terms of philosophy,
most would say, we want to keep the
Federal Government small. How many
times do you hear people saying: Keep
the Federal Government out of my life?
Yet at the same time we have created
this kind of culture where whenever
anything is needed or wanted, mostly
money, then let’s get the Federal Gov-
ernment to do it.

If we step back and take a look at it
and say: Wait a minute, is this the
kind of thing the Federal Government
should be involved in or is this some-
thing that could be done more effi-
ciently by a government closer to the
people, I believe we ought to do that.

Some lawmakers here believe the
Government is the solution to all of so-
ciety’s ills. I don’t agree with that. I
don’t believe that. Our role in the Fed-
eral Government is a limited role. Our
role is to provide opportunities, not to
provide programs for everything.

Ronald Reagan said: Government is
not the solution to our problem. Gov-
ernment often is the problem. That is
true. That doesn’t mean there isn’t a
role. There is a role, an important role.
But we need to help define that some-
how. That vision of limited govern-
ment has, to a large extent, been lost.
We need to debate. We need to have
some discussion, some idea as to what
that role is.

Unfortunately, sometimes the poli-
tics of government are are you going to
do everything for everybody because it
is good politics. Politics is not our only
goal here. Our goal is to limit govern-
ment, to provide services, to provide
them efficiently, and to evaluate them
as time goes by.

Unfortunately, when a program gets
put into place, it becomes institu-
tionalized. It is there often without
sufficient change. It is a real challenge.
Something we need to do is to develop
a plan, a consistent and organized plan
to evaluate programs, to determine
whether they are outdated, to deter-
mine whether they are still necessary,
to determine if they could be done in a
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little different way to be more efficient
and more effective.

Clearly the Federal Government does
have a role. It has a role in many mat-
ters. So our challenge is to determine
what the roles are and then to set it up
so that we are as efficient as can be. I
know I am talking in generalities, but
I believe these are some things that are
basic to some of the ideas we ought to
be talking about and evaluating. I
sense that doesn’t happen very much.
We sort of are challenged to see how
many programs we can get going. We
seem to be challenged to see how much
money we can spend.

I appreciate what the administration
is seeking to do to try and reduce some
of the spending. That is very difficult.
You can see what kind of reaction you
get cutting back on programs or chang-
ing them. Our budget group is working
on doing some of that. We need to be
more involved in that.

As I mentioned, evaluating programs
is something we should do. We have a
constitutional obligation to appro-
priate hard-earned tax dollars in the
most efficient manner we possibly can.
New government programs get institu-
tionalized. They go on forever. So I
think there are some things we could
do that would be important, and that
we should.

There will be some proposals coming
from OMB. I intend to seek to help put
them into place if we can and have a
system that deals with efficiency, a
system that deals with identifying
what the proper role of the various lev-
els of government is. We will hear the
States saying: We need more money.
That is probably true. But neverthe-
less, we ought to have some other defi-
nitions besides where the money will
go.

I hope we have one where we can re-
view some things. I know these are
general ideas. I have not gotten into
the specifics. But from time to time, I
think we have to look at ourselves and
say: How do we deal with some of these
issues? Clearly, everyone would agree
we have to do something about spend-
ing. We have to do something about the
deficit. We have to look at the future
as to how we are going to make this
thing work.

You can take a look at Social Secu-
rity. In about 10 years, we will have to
take trillions of dollars out of the gen-
eral fund to put them back where they
belong in the Social Security fund.
That is going to be very difficult. It is
a tremendous amount of money. But
that is what we have done, of course,
and it is reasonable because that
money has to be drawing interest and
it is drawing interest. But those things
are going to be more and more dif-
ficult.

We are seeking to try and review and
renew the Tax Code so it can be sim-
pler and more efficient and hopefully
provide better opportunities for the
economy to grow and have incentives
for growing by being able to put that
money into developing jobs as opposed
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to coming into the Federal Govern-
ment.

These are real challenges, but they
are worthwhile: the challenge of evalu-
ating government programs to see if
they are still important, to see if they
are still being done the way they were
designed to meet the needs they were
designed to meet when they were first
there, to do something about the idea
of controlling spending and the size of
the Federal Government so that
doesn’t continue to expand into every
area that is open. We ought to take a
look at all the programs that are in
place, that we are talking about put-
ting in place, all the bills that are
brought in here, and see what a wide
breadth of subjects we talk about.
Some you could make a pretty good
case are not within the area of normal
recognition of Federal Government ac-
tivity.

I hope the role of the Federal Govern-
ment is something we could talk about.
We ought to talk about it with the
State leadership and get a little clearer
idea of how we define these things and
get some Kkind of a measurement
against these roles.

There are lots of challenges. I will be
happy when we can move on through
this judicial debate. It is very impor-
tant, but we should not be spending all
this much time on it in terms of how
we do these things and get on with the
things that have an impact on what we
are doing out in the country.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BROWNBACK. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BROWNBACK. Mr. President, I
want to take up the discussion of Jus-
tice Janice Rogers Brown and her
qualifications for serving on the DC
Circuit Court of Appeals and some of
the accusations and charges that have
been brought against her. There have
been a number that have been put
forth. I had a lengthy discussion earlier
about what I think this is really about,
that it is about her being a strict con-
structionist, wanting to stay within
the confines of the Constitution and
the law and her interpretation rather
than an expansive reading of it. I think
that is really what is at the root of
this, but people bring forth all sorts of
allegations and charges, and I want to
address some of them.

One of them is on a particular case,
the Lochner case. As it might be de-
scribed, this is getting into the weeds
and details of some items, but I think
it is meritorious to raise. She has been
charged by some of our colleagues that
in the Santa Monica Beach v. Superior
Court case that Justice Brown called
the demise of the Lochner decision,
which was overruled in 1937, the revolu-
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tion of 1937, and ‘‘she wants to undo”
this overruling. A couple of my col-
leagues on the other side of the aisle
said that Justice Brown believes in
Lochner and wants the New Deal un-
done. That is the charge against Janice
Rogers Brown. I want to talk about
that particular charge because the op-
posite is what is actually true. This is
the opposite of what Justice Brown
said, and I want to go through her
words of what she said to refute that
particular case.

They are accusing her of wanting to
undo the New Deal and the legislation
that has been in place surrounding and
regarding the New Deal.

In the Santa Monica case, which is
the case that is cited for her opinion
that she wants to undo the New Deal
legislation of Roosevelt—FDR—she
clearly criticized Lochner as wrongly
decided:

[Tlhe Lochner court was justly criticized
for using the due process clause as though it
provided a blank check to alter the meaning
of the Constitution as written.

It was in the very next sentence that
Justice Brown mentioned ‘‘revolution
of 1937.” In context, it is clear that
Brown felt the end of Lochner was a
good thing, that the end of Lochner
was a good thing, and she says that.
Moreover, the ranking member of the
Senate Judiciary Committee flatly
asked Justice Brown at the hearing—
we are at her confirmation hearing—
this issue has been put forward. This
charge has been made that you want to
undo the New Deal legislation, that
you want to overturn FDR, and the leg-
acy of FDR. That is what you want to
do. The ranking member of the Senate
Judiciary Committee flatly asked Jus-
tice Brown at her confirmation hear-
ing:

Do you agree with the holding in Lochner?

She answered just as directly, ‘“No.”
This evidence is out there for all to see.

Why pretend it is not there is what I
would say. She says no, she does not
want to undo the New Deal legislation.
She said it in sworn testimony at the
Senate Judiciary Committee. She says
that in her opinion in the Santa
Monica Beach case. She does not want
to overrule the case.

Others have attacked Justice
Brown’s speech to the Federalist Soci-
ety when she lamented the demise of
the Lochner era, in which the Supreme
Court violated property or other eco-
nomic rights. That is the allegation.

Justice Brown’s speeches illustrate
her personal views. To suggest that her
critique of the Holmes dissent in
Lochner is evidence of how she would
rule in a certain case belies the facts.
Indeed, Justice Brown has taken issue
with the Lochner decision, criticizing
the Supreme Court’s ‘‘usurpation of
power,” stating the Lochner court was
justly criticized for using the due proc-
ess clause:

. . as though it were a blank check to alter
the meaning of the Constitution as written.

That is what she actually said.

Discussing the history of the judici-
ary, which Hamilton stated was to be
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the branch ‘‘least dangerous to the po-
litical rights of the Constitution,” Jus-
tice Brown has stated her personal
views that judges too often have
strayed from this framework and en-
gaged in judicial activism.

That is something we have talked
about a lot, about judicial activism.
She believes that too often judges have
strayed from this framework and en-
gaged in judicial activism. It was in
this context that Justice Brown stated
the standards of scrutiny employed by
the judiciary, which are not enumer-
ated in the Constitution, often are used
by judicial activists to reach the re-
sults they want.

Justice Brown’s record shows she is
committed to following precedent,
even when she might personally dis-
agree with it. Partisan attack groups,
lacking evidence that Brown is unable
to follow precedent, have indicated
their opposition stems from Justice
Brown’s supposed incorporating her
personal views into judicial decision-
making. They assert she injected her
personal views on property rights into
judicial opinions, but nothing could be
further from the truth.

The two cases cited by the attack
groups in this context deal with the
Takings clause. The groups fail to
point out the Supreme Court itself ex-
pressed the view that Justice Brown
herself is now accused of advocating,
that property rights were intended to
carry the same import as other rights
in the Constitution.

In Dolan v. City of Tigard, the Su-
preme Court majority wrote:

We see no reason why the Takings Clause
of the Fifth Amendment, as much a part of
the Bill of Rights as the First Amendment or
Fourth Amendment, should be relegated to
the status of a poor relation in these com-
parable circumstances.

That is a 1994 case.

The reason I point these out is I want
people to know the factual setting
here, that she does not support an opin-
ion to overrule New Deal legislation.

She has been attacked on her judicial

qualifications, which I covered in an
earlier presentation, but I want to also
state here clearly and for the record,
the ABA recently found Justice Brown
qualified and concluded—this is from
the ABA, the American Bar Associa-
tion—that Justice Brown:
. . . meets the Committee’s very high stand-
ards with respect to integrity, professional
competence and judicial temperament and
that the Committee believes that the nomi-
nee will be able to perform satisfactorily all
of the duties and responsibilities required by
the high office of a federal judge.

If we are going to consider outside
evaluations of judges, I would think
the ABA’s assessment that she is fit to
serve on the DC Circuit is far more rel-
evant than any others that might come
forward.

I mentioned these to address some of
the attacks on her that I think are
based on her more limited strict con-
structionist view than on what others
are basing their attacks, by trying to
piece things together. Justice Brown is
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enormously qualified by her set of per-
sonal experiences, public service, good
legal mind, good legal temperament,
sound training and abilities to serve on
the DC Circuit Court of Appeals. She
will make an outstanding judge on that
court of appeals.

Mrs. CLINTON. Mr. President, while
I commend my colleagues for the com-
promise that momentarily spared this
body from the so-called nuclear option,
their agreement did nothing to change
the fact that several of President
Bush’s judicial nominees fall well out-
side the mainstream and the param-
eters of what is an acceptable jurist.
This nominee in particular, Janice
Rogers Brown, has shown a disdain for
the rule of law and precedent and is
undeserving of lifetime tenure on the
Federal bench.

The administration’s agenda has be-
come evident throughout the course of
the debate over judicial nominees. The
President, the Republican leaders, and
their supporters have turned our Fed-
eral judiciary into their own personal
political battleground. To satisfy the
demands of their most ardent right
wing supporters, the Republicans have
not chosen to appoint capable Federal
jurists but rather the political activ-
ists willing to contort the law, prece-
dent, and the Constitution in order to
promote their own conservative polit-
ical agenda.

Our Federal courts have drifted well
to the right in the past two or three
decades. Today’s so-called moderates
would have been called conservatives
in the 1970s. And while I personally
think that this drift is not in the best
interest of our country, I understand
and accept that the President is cer-
tainly entitled to nominate conserv-
atives to the bench. In fact, I have
voted for the vast majority of this
President’s judicial nominees despite
the fact that they maintain a conserv-
ative philosophy and support positions
on issues that I do not necessarily
agree with. I have done so because
these nominees have demonstrated a
respect for justice and the rule of law.

But even accounting for this drift,
some of his nominees, such as Janice
Rogers Brown, are far outside of even
today’s conservative mainstream.

Justice Brown is an agenda driven
judge who, usually as a lone dissenter,
shows little respect for the considered
policy judgments of legislatures, re-
peatedly misconstrues precedent and
brazenly criticizes U.S. Supreme Court
rulings. She has a record of routinely
voting to strike down property regula-
tions, invalidate worker and consumer
protections and restrict civil rights
laws.

What makes Justice Brown particu-
larly ill suited for a lifetime appoint-
ment to District of Columbia Court of
Appeals is her disdain for Government.
Among other things, she has long advo-
cated for the demise of the New Deal.
She equates democratic Government
with ‘‘slavery,” claims that the New
Deal ‘“‘inoculated the federal Constitu-
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tion with a kind of collectivist men-
tality,” calls Supreme Court decisions
upholding the New Deal ‘‘the triumph
of our own socialist revolution,” ac-
cuses social security recipients of
“blithely cannibaliz[ing] their grand-
children because they have a right to
get as much ‘free’ stuff as the political
system permits them to extract,” and
advocates returning to the widely dis-
credited, early 20th century Lochner
era, where the Supreme Court regu-
larly invalidated economic regulations,
like workplace protections.

‘“Where government moves in,’”’ Jus-
tice Brown has stated, ‘‘community re-
treats, civil society disintegrates, and
our ability to control our own destiny
atrophies. The result is: families under
siege; war in the streets; unapologetic
expropriation of property; the precipi-
tous decline of the rule of law; the
rapid rise of corruption; the loss of ci-
vility and the triumph of deceit. The
result is a debased, debauched culture
which finds moral depravity enter-
taining and virtue contemptible.” Jus-
tice Brown’s contempt for government
runs so deep that she urges ‘‘conserv-
ative” judges to invalidate legislation
that expands the role of government,
saying that it ‘‘inevitably transformfs]

democracy into a Kklepto-
cracy.”

Furthermore, Justice Brown takes
issue with one of the basic tenets of
our entire judicial system—precedent.
When she does not like the result es-
tablished case law dictates, Justice
Brown tries single-handedly to change
it. In one dissent, she proclaimed,
‘““(w)e cannot simply cloak ourselves in
the doctrine of stare decisis.”

These and other comments have
prompted her colleagues on the Cali-
fornia Supreme Court to criticize her
for ‘“‘imposing . . . [a] personal theory
of political economy on the people of a
democratic state.”” Her fellow justices
have taken her to task for asserting
“an activist role for the courts.” They
have noted that she ‘“‘quarrel[s] . . . not
with our holding in this case, but with
this court’s previous decision . . . and,
even more fundamentally, with the
Legislature itself.” And finally, they
contend that Justice Brown’s brand of
judicial activism, if allowed, would
“permit a court ... to reweigh the
policy choices that underlay a legisla-
tive or quasi-legislative classification
or to reevaluate the efficacy of the leg-
islative measure.”

Justice Brown’s nomination makes
clear that we have entered an era in
which conservative politicians are
seeking to mnominate and confirm
judges who read the Constitution and
the law to coincide with the Repub-
lican Party’s platform. The expecta-
tion is that these judicial appointees
will toe the ©party line. This
politicization of the judiciary carries
disastrous consequences. Because when
our judges are viewed as politicians, it
diminishes the influence and the re-
spect afforded our courts, which is the
lifeblood of their efficacy. Our inde-
pendent judiciary is the most respected
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in the world, and our courts’ ability to
reach unpopular but just decisions is
made possible only because of the deep
wells of legitimacy they have dug.

I urge my colleagues to take the
longer view for the good of the Amer-
ican people. Think carefully about
what the result to our judiciary will be
if we continue to pack our courts with
extremists who ignore justice and the
law. I implore my colleagues to take
seriously their constitutional charge of
advice and consent and to reject the
nomination of Janice Rogers Brown.

Mr. JOHNSON. Mr. President, I rise
today in opposition to President Bush’s
nomination of Janice Rogers Brown to
be United States Circuit Court Judge
to the Court of Appeals for the DC. Cir-
cuit.

This morning, the Washington Post
editorialized against the nomination of
Justice Brown, writing that she ‘‘is
that rare nominee for whom one can
draw a direct line between intellectual
advocacy of aggressive judicial behav-
ior and actual conduct as a judge,” I
agree with this respected newspaper’s
assessment and ask unanimous consent
that this editorial be printed in the
RECORD at the end of my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. JOHNSON. I have several con-
cerns about Justice Brown’s ability to
serve on this important court. On the
California Supreme Court, Justice
Brown has proven to be an activist
judge when it suits her political agen-
da. Consistently, and despite precedent
to the contrary, Justice Brown has
ruled on the side of corporations. For
example, in a cigarette sales case, she
ignored relevant law and protected cor-
porations in lieu of protecting minors.
In other cases she has placed corporate
interests above law that intended to
shield consumers and women.

Justice Brown has also attempted to
remove protections for teachers, and
has been hostile to such New Deal era
programs as Social Security. She has
called government assistance programs
“[t]The drug of choice for Mid-
western farmers, and militant senior
citizens.” These views are out of touch
with most Americans and South Dako-
tans.

During today’s debate, colleagues ar-
gued that because Justice Brown has
been reelected by California voters by
a 76 percent margin, she should not be
considered ‘‘out of the mainstream.”
This argument is misplaced. First,
many other judges get reelected at a
higher rate. It should also be noted
that her retention reelection took
place only 1% years into her tenure on
the California Supreme Court, at a
time before her extreme views and ac-
tivist agenda could have been known
by voters.

Both the American Bar Association
and the California Judicial Commis-
sion have questioned Justice Brown
qualifications to serve on the bench.
The California Judicial Commission
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specifically noted questions about her
deviation from precedent and her
‘““tendency to interject her political and
philosophical views into her opinions.”
We should note their concerns and seri-
ously consider them.

Justice Brown’s views and history of
judicial activism is especially dan-
gerous in the DC Circuit. She is a
nominee who is far outside of the main-
stream. For these reasons, I stand in
opposition of the confirmation and life-
long appointment of Janice Rogers
Brown.

REJECT JUSTICE BROWN

[From the Washington Post, June 7, 2005]

The Senate filibuster agreement guaran-
teeing up-or-down votes for most judicial
nominees creates a test for conservatives
who rail against judicial activism. For dec-
ades, conservative politicians have objected
to the use of the courts to bring about lib-
eral policy results, arguing that judges
should take a restrained view of their role.
Now, with Republicans in control of the pres-
idency and the Senate, President Bush has
nominated a judge to the U.S. Court of Ap-
peals for the D.C. Circuit who has been more
open about her enthusiasm for judicial ad-
venturism than any nominee of either party
in a long time. But Janice Rogers Brown’s
activism comes from the right, not the left;
the rights she would write into the Constitu-
tion are economic, not social. Suddenly, all
but a few conservatives seem to have lost
their qualms about judicial activism. Justice
Brown, who serves on the California Su-
preme Court, will get her vote as early as to-
morrow. No senator who votes for her will
have standing any longer to complain about
legislating from the bench.

Justice Brown, in speeches, has openly em-
braced the ‘‘Lochner’ era of Supreme Court
jurisprudence. During this period a century
ago, the court struck down worker protec-
tion laws that, the justices held, violated a
right to free contract they found in the Con-
stitution’s due process protections. There
exist few areas of greater agreement in the
study of constitutional law than the disre-
pute of the ‘Lochner’” era, whose very
name—taken from the 1905 case of Lochner
v. New York—has become a code word for ju-
dicial overreaching. Justice Brown, however,
has dismissed the famed dissent in Lochner
by Justice Oliver Wendell Holmes, saying it
“‘annoyed her” and was ‘‘simply wrong.”” And
she has celebrated the possibility of a revival
of ‘“‘what might be called Lochnerism-lite”’
using a different provision of the Constitu-
tion—the prohibition against governmental
‘“‘takings’ of private property without just
compensation.

In the context of her nomination, Justice
Brown has trivialized such statements as
merely attempts to be provocative. But she
has not just given provocative speeches;
‘“‘Liochnerism-lite”’ is a fairly good shorthand
for her work on the bench, where she has
sought to use the takings doctrine aggres-
sively. She began one dissent, in a case chal-
lenging regulation of a hotel, by noting that
‘“‘private property, already an endangered
species in California, is now entirely extinct
in San Francisco.”” Her colleagues on the
California Supreme Court certainly got what
she was up to. In response, they quoted Jus-
tice Holmes’s Lochner dissent and noted that
‘“nothing in the law of takings would justify
an appointed judiciary in imposing [any] per-
sonal theory of political economy on the peo-
ple of a democratic state.”

Justice Brown is that rare nominee for
whom one can draw a direct line between in-
tellectual advocacy of aggressive judicial be-
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havior and actual conduct as a judge. Time
was when conservatives were wary of judges
who openly yearned for courts, as Justice
Brown puts it, ‘“‘audacious enough to invoke
higher law’—instead of, say, the laws the
people’s elected representatives see fit to
pass. That Justice Brown will now get a vote
means that each senator must take a stand
on whether some forms of judicial activism
are more acceptable than others.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr. AL-
EXANDER). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FRIST. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. FRIST. I ask unanimous consent
that there now be a period of morning
business with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PENSION SECURITY

Mr. REID. Mr. President, throughout
this Congress, I have argued that the
Senate ought to spend less time debat-
ing radical judges and more time focus-
ing on issues that can improve the
lives of working Americans. One such
issue is the gradual erosion of retire-
ment security. Instead of working to
replace Social Security’s guaranteed
benefit with a risky privatization
scheme, we should work to strengthen
retirement by shoring up our pension
system. In no industry is this looming
pension crisis more acute than the air-
line industry. The Finance Committee
held a hearing on pension problems fac-
ing the airline industry this morning,
and I hope that the committee will
move soon on legislation to fix those
problems.

Last month we learned just how wor-
risome this issue is, as the Pension
Benefit Guaranty Corporation and
United Airlines agreed to terminate
the four pension plans maintained by
the airline as that company struggles
to emerge from bankruptcy. At the
same time, Northwest, Delta and
American Airlines face similar pension
liabilities and are requesting Congress’
help so that they can avoid bank-
ruptcy. To their credit they are fight-
ing to preserve their workers’ pensions
but need some time to allow them to
recover from the effects of the post-9/11
travel downturn.

While the pension funding problems
facing the airline industry are substan-
tial, the industry is not alone in inad-
equately funding their employee pen-
sion plans. Congress needs to carefully
review the rules that apply to the
broad spectrum of employers that offer
pension plans to their employees. Con-
gress needs to make sure that those
rules are strengthened to require great-
er funding for the pension promises
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being made. Let me be very clear about
one thing; the pension promises made
by companies to their employees carry
with them an obligation to make sure
those promises are kept. An employer’s
obligation is to have sufficient funds
set aside to meet the pension promises
it has made, not merely to have met
the minimum funding requirements of
the tax code or ERISA.

As Congress strengthens the pension
funding rules, we also need to be cog-
nizant of the potential negative con-
sequences of these changes. Pension
plans, like all employee benefits, are
voluntarily offered by employers. Con-
gress created tax and other incentives
that encourage companies to offer pen-
sion plans because it believes these are
important benefits for employees.
Many of the administration’s proposals
go too far and will discourage compa-
nies from maintaining and offering
these important benefits. The proposal
Congress considers must be more bal-
anced. We should join together to en-
hance retirement security for all
Americans by strengthening Social Se-
curity, shoring up our pension system
and encouraging more Americans to
save.

———

ADMINISTRATIVE SUBPOENAS AND
PATRIOT ACT REAUTHORIZATION

Mr. KYL. Mr. President, I understand
that the senior Senator from Oregon,
Mr. WYDEN, spoke yesterday regarding
the reauthorization of the USA PA-
TRIOT Act. I look forward to the Sen-
ate acting later this year on PATRIOT
Act reauthorization, but today I just
want to address one aspect of the Sen-
ator’s speech, his opposition to admin-
istrative subpoena power.

In his speech, the Senator argued
that any reauthorization should not
extend those subpoena powers to FBI
terrorism investigators. He correctly
noted that Intelligence Committee
Chairman ROBERTS has held hearings
about extending this authority, which
is common within the Government, to
FBI agents investigating terrorism. I
was happy to see Chairman ROBERTS do
this because last year I cosponsored S.
25655, the dJudicially Enforceable Ter-
rorism Subpoenas Act. On June 22, 2004,
I chaired a hearing in the Judiciary
Subcommittee on Terrorism, Tech-
nology, and Homeland Security that
examined this subpoena power and
heard testimony regarding how the
subpoenas work and how the govern-
ment protects civil liberties when
using them.

One of the things that struck me as I
learned about administrative subpoena
power was how widespread it is in our
Government and how unremarkable a
law enforcement tool it really is. It
was for that reason that I asked the
Senate Republican Policy Committee,
which I chair, to examine this issue in
greater detail, to study the constitu-
tional and civil liberties questions that
critics have raised, and to identify the
other contexts where the Federal Gov-
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ernment has this power. The resulting
report was consistent with my previous
research and the testimony that I had
heard during my subcommittee hear-
ings. We give this subpoena power to
postal investigators and Small Busi-
ness Administration bank loan audi-
tors and IRS agents, and we do not
have a problem with Government abuse
or deprivation of civil liberties.

Shouldn’t we also give it to those who

are charged with rooting out terrorism

before it strikes our neighborhoods?

I look forward to the upcoming de-
bate on PATRIOT Act reauthorization,
and I certainly intend to support it. At
the same time, I commend Chairman
ROBERTS for his efforts and hope that
we will have the opportunity to ensure
that our FBI terrorism investigators
are not hamstrung as they continue to
work to protect our Nation.

I ask unanimous consent that this
policy paper, dated September 9, 2004,
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SHOULD POSTAL INSPECTORS HAVE MORE
POWER THAN FEDERAL TERRORISM INVES-
TIGATORS?

INTRODUCTION

Congress is undermining federal terrorism
investigations by failing to provide ter-
rorism investigators the tools that are com-
monly available to others who enforce the
law. In particular, in the three years after
September 11th, Congress has not updated
the law to provide terrorism investigators
with administrative subpoena authority.
Such authority is a perfectly constitutional
and efficient means to gather information
about terrorist suspects and their activities
from third parties without necessarily alert-
ing the suspects to the investigation. Con-
gress has granted this authority to govern-
ment investigators in hundreds of other con-
texts, few of which are as compelling or life-
threatening as the war on terror. These in-
clude investigations relating to everything
from tax or Medicare fraud to labor-law vio-
lations to Small Business Administration in-
quiries into financial crimes. Indeed, Con-
gress has even granted administrative sub-
poena authority to postal inspectors, but not
to terrorism investigators.

This deficiency in the law must be cor-
rected immediately. Postal inspectors and
bank loan auditors should not have stronger
tools to investigate the criminal acts in
their jurisdictions than do those who inves-
tigate terrorist acts. The Senate can remedy
this deficiency by passing legislation like
the Judicially Enforceable Terrorism Sub-
poenas (JETS) Act, S. 2555. The JETS Act
would update the law so that the FBI has the
authority to issue administrative subpoenas
to investigate possible terrorist cells before
they attack the innocent. The Act would en-
sure more efficient and speedy investiga-
tions, while also guaranteeing that criminal
suspects will have the same civil liberties
protections that they do under current law.

TERRORISM INVESTIGATORS’ SUBPOENA
AUTHORITY IS TOO LIMITED

Federal investigators routinely need third-
party information when attempting to un-
ravel a criminal enterprise. In the context of
a terrorism investigation, that information
could include: financial transaction records
that show the flow of terrorist financing;
telephone records that could identify other
terrorist conspirators; or retail sales receipts
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or credit card statements that could help in-
vestigators uncover the plot at hand and
capture the suspects. When third parties
holding that information decline to cooper-
ate, some form of subpoena demanding the
information be conveyed must be issued. The
Supreme Court unanimously has approved
the use of subpoenas to gather information,
recognizing that they are necessary and
wholly constitutional tools in law enforce-
ment investigations that do not offend any
protected civil liberties. [See unanimous de-
cision written by Justice Thurgood Marshall
in SEC v. Jerry T. O’Brien, Inc., 467 U.S. 735
(1984).]

There are different kinds of subpoenas,
however, and under current law, the only
way that a terrorism investigator (typically,
the FBI) can obtain that third-party infor-
mation is through a ‘‘grand jury subpoena.’”’
If a grand jury has been convened, investiga-
tors can usually obtain a grand jury sub-
poena and get the information they need, but
that process takes time and is dependent on
a number of factors. First, investigators
themselves cannot issue grand jury sub-
poenas; instead, they must involve an assist-
ant U.S. Attorney so that he or she can issue
the subpoena. This process can be cum-
bersome, however, because assistant U.S. At-
torneys are burdened with their prosecu-
torial caseloads and are not always imme-
diately available when the investigators
need the subpoena. Second, a grand jury sub-
poena is limited by the schedule of a grand
jury itself, because the grand jury must be
“‘sitting” on the day that the subpoena de-
mands that the items or documents be re-
turned. Grand juries do not sit at all times;
indeed, in smaller jurisdictions, the only
impaneled grand jury may meet as little as
‘“‘one to five consecutive days per month.”
[See United States Dept of Justice, Federal
Grand Jury Practice, at §1.6 (2000 ed.). For
example, in Madison, Wisc., the federal
grand jury only meets a few days every three
weeks. See Clerk of the Court for the West-
ern District of Wisconsin, ‘“‘Grand Jury Serv-
ice,” revised April 15, 2004.]

The following hypothetical illustrates the
deficiency of current law. Take the fact that
Timothy McVeigh built the bomb that de-
stroyed the Oklahoma City Federal Building
while he was in Kansas; and take the fact
that under current practices, grand juries
often are not sitting for 10-day stretches in
that state. If FBI agents had been tracking
McVeigh at that time and wanted informa-
tion from non-cooperative third parties—per-
haps the supplier of materials used in the
bomb—those agents would have been unable
to move quickly if forced to rely on grand
jury subpoenas. McVeigh could have contin-
ued his bomb-building activities, and the FBI
would have been powerless to gather that
third-party information until the grand jury
returned—as many as 10 days later. [Infor-
mation on Kansas federal grand jury sched-
ules provided to Senate Republican Policy
Committee by Department of Justice. In ad-
dition, Department of Justice officials have
testified to another scenario: even where
grand juries meet more often (such as in New
York City), an investigator realizing she ur-
gently needs third-party information on Fri-
day afternoon still could not get that infor-
mation until Monday, because the grand jury
would have gone home for the weekend. See
Testimony of Principal Deputy Assistant At-
torney General Rachel Brand before the Sen-
ate Judiciary Subcommittee on Terrorism,
Technology and Homeland Security on June
22, 2004.]

The current dependence on the availability
of an assistant U.S. Attorney and the sched-
ule of a grand jury means that if time is of
the essence—as is often the case in terrorism
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investigations—federal investigators, lack-
ing the necessary authority, could see a trail
turn cold.

THE BETTER ALTERNATIVE: ADMINISTRATIVE

SUBPOENA AUTHORITY

The deficiency of grand jury subpoenas de-
scribed above can be remedied if Congress
provides ‘‘administrative subpoena’ author-
ity for specific terrorism-related contexts.
Congress has authorized administrative sub-
poenas in no fewer than 335 different areas of
federal law, as discussed below. [See U.S. De-
partment of Justice, Office of Legal Policy,
Report to Congress on the Use of Adminis-
trative Subpoena Authorities by Executive
Branch Agencies and Entities, May 13, 2002,
at p. 5 (hereinafter ‘“DOJ Report’’).] Where
administrative subpoena authority already
exists, government officials can make an
independent determination that the records
are needed to aid a pending investigation and
then issue and serve the third party with the
subpoena. This authority allows the federal
investigator to obtain information quickly
without being forced to conform to the tim-
ing of grand jury sittings and without re-
quiring the help of an assistant U.S. Attor-
ney. And, as simply another type of sub-
poena, the Supreme Court has made clear
that it is wholly constitutional. [See Jerry T.
O’Brien, 467 U.S. at 747-50.]

The advantages of updating this authority
are substantial. The most important advan-
tage is speed: terrorism investigations can be
fast-moving, and terrorist suspects are
trained to move quickly when the FBI is on
their trail. The FBI needs the ability to re-
quest third-party information and obtain it
immediately, not when a grand jury con-
venes. Moreover, this subpoena power will
help with third-party compliance. As Assist-
ant Attorney General Christopher Wray stat-
ed in testimony before the Senate Judiciary
Committee, ‘“‘Granting [the] FBI the use of
[administrative subpoena authority] would
speed those terrorism investigations in
which subpoena recipients are not inclined
to contest the subpoena in court and are
willing to comply. Avoiding delays in these
situations would allow agents to track and
disrupt terrorist activity more effectively.”
[Assistant Attorney General Christopher
Wray, in testimony before the Senate Judici-
ary Committee, October 21, 2003.] Thus, Con-
gress will provide protection for a legitimate
business owner who is more than willing to
comply with law enforcement, but who
would prefer to do so pursuant to a subpoena
rather than through an informal FBI re-
quest.

CONSTITUTIONAL PROTECTIONS

It is important to note that nothing in the
administrative subpoena process offends con-
stitutionally protected civil liberties, as has
been repeatedly recognized by the federal
courts.

First, the government cannot seek an ad-
ministrative subpoena unless the authorized
federal investigator has found the informa-
tion relevant to an ongoing investigation.
[See S. 25565, §2(a) (proposed 18 U.S.C.
§2332g(a)(1)). The Attorney General has the
authority to delegate this power to subordi-
nates within the Department of Justice. See
28 U.S.C. §510.] The executive branch—
whether Republican or Democrat—carefully
monitors its agents to ensure that civil lib-
erties are being protected and that authori-
ties are not being abused. [See, for example,
Executive Order Establishing the President’s
Board on Safeguarding Americans’ Civil Lib-
erties (August 27, 2004), detailing extensive
interagency oversight of civil liberties pro-
tections for Americans.]

Second, the administrative subpoena is not
self-enforcing. There is no fine or penalty to
the recipient if he refuses to comply. Thus, if
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the recipient of an administrative subpoena
believes that the documents or items should
not be turned over, he can file a petition in
federal court to quash the subpoena, or he
can simply refuse to comply with the sub-
poena and force the government to seek a
court order enforcing the subpoena. And, as
one federal court has emphasized, the dis-
trict court’s ‘‘role is not that of a mere rub-
ber stamp.” [Wearly v. Federal Trade Comm’™n,
616 F.2d 662, 665 (3rd Cir. 1980).] Just as a
grand jury subpoena cannot be unreasonable
or oppressive in scope [Federal Grand Jury
Practice, at §5.40], an administrative sub-
poena must not overreach by asking for ir-
relevant or otherwise-protected information.

The Supreme Court has addressed the
standards for enforcing administrative sub-
poenas.

In United States v. Powell, the Supreme
Court held that an administrative subpoena
will be enforced where (1) the investigation
is ‘“‘conducted pursuant to a legitimate pur-
pose,” (2) the subpoenaed information ‘‘may
be relevant to that purpose,’’ (3) the informa-
tion sought is not already in the govern-
ment’s possession, and (4) the requesting
agency’s internal procedures have been fol-
lowed. [379 U.S. 48, 57-58 (1964); see also EEOC
v. Shell Oil, 466 U.S. 54, 73 n.26 (1984) (citing
Powell in EEOC context and adding that the
request for information cannot be ‘‘too in-
definite”” or made for an ‘‘illegitimate pur-
pose”’); Jerry T. O’Brien, 467 U.S. at 747-48 (re-
affirming Powell in context of SEC adminis-
trative subpoena).] In addition, the Supreme
Court has stated that the recipient may
challenge the subpoena on ‘‘any appropriate
ground” [Reisman v. Caplin, 375 U.S. 440, 449
(1964)]. which could include a privilege
against self-incrimination, religious free-
dom, freedom of association, attorney-client
privilege, or other grounds for resisting sub-
poenas in the grand jury context. [See cases
collected in Graham Hughes, Administrative
Subpoenas and the Grand Jury: Converging
Streams of Civil and Compulsory Process, 47
Vand. L. Rev. 573, 589 (1994), cited in DOJ Re-
port, at p. 9 n.19.] This ‘‘bifurcation of power,
on the one hand of the agency to issue sub-
poenas and on the other hand of the courts
to enforce them, is an inherent protection
against abuse of subpoena power.” [United
States v. Security Bank and Trust, 473 F.2d 638,
641 (5th Cir. 1973).]

Third, where the authorized agent has not
specifically ordered the administrative sub-
poena recipient not to disclose the existence
of the subpoena to a third party, the recipi-
ent can notify the relevant individual and
that individual may have the right to block
enforcement of the subpoena himself. [In
Jerry T. O’Brien, the Supreme Court noted
that a ‘‘target may seek permissive interven-
tion in an enforcement action brought by the
[Securities & Exchange] Commission against
the subpoena recipient’” or may seek to re-
strain enforcement of the administrative
subpoena. 467 U.S. at 748.] In many cases the
‘“‘target’ (as opposed to the recipient) will
have full knowledge of the subpoena.

However, this is not always the case; some-
times the administrative subpoena authority
includes a provision prohibiting the recipi-
ent from discussing the subpoena with any-
one other than his or her attorney. Some
critics have argued that federal investigators
should not be able to gather information re-
lated to an individual without notifying that
individual, and that every person has an in-
herent right to know about those investiga-
tions. [See generally Jerry T. O’Brien, 467
U.S. at 749-50 (rejecting demand that SEC
must notify any potential defendant of exist-
ence of pending administrative subpoena).]
But, as the Supreme Court has held, there is
no constitutional requirement that the sub-
ject of an investigation receive notice that
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the administrative subpoena has been served
on a third party. Justice Thurgood Marshall
wrote for a unanimous Court that a blanket
rule requiring notification to all individuals
would set an unwise standard. [Id. at 749-51.
The issue in that case was the nondisclosure
provisions of the administrative subpoena
authority used by the SEC when inves-
tigating securities fraud.] He explained that
investigators use administrative subpoenas
to investigate suspicious activities without
any prior government knowledge of who the
wrongdoers are, so requiring notice often
would be impossible. [Id. at 749.] Moreover,
granting notice to individuals being inves-
tigated would ‘‘have the effect of laying bare
the state of the [government’s] knowledge
and intentions midway through investiga-
tions’ and would ‘‘significantly hamper’ law
enforcement. [Id. at 750 n.23.] Providing no-
tice to the potential target would ‘‘enable an
unscrupulous target to destroy or alter docu-
ments, intimidate witnesses,”” or otherwise
obstruct the investigation. [Id. at 750.] The
Court further emphasized that where ‘‘speed
in locating and halting violations of the law
is so important,” it would be foolhardy to
provide notice of the government’s adminis-
trative subpoenas. [Id. at 751.]
MOST GOVERNMENT AGENCIES HAVE
ADMINISTRATIVE SUBPOENA AUTHORITY

Given these extensive constitutional pro-
tections, it is unsurprising that Congress has
extended administrative subpoena authority
so widely. Current provisions of federal law
grant this authority to most government de-
partments and agencies. [DOJ Report, at p. 5.
See appendices A-C to DOJ Report that de-
scribe and provide the legal authorization for
each of these administrative subpoena pow-
ers.] These authorities are not restricted to
high-profile agencies conducting life-or-
death investigations. To the contrary, Con-
gress has granted administrative subpoena
authority in far less important contexts. For
example, 18 US.C. §3061 authorizes postal in-
spectors to issue administrative subpoenas
when investigating any ‘‘criminal matters
related to the Postal Service and the mails.”
One can hardly contend that federal inves-
tigators should be able to issue administra-
tive subpoenas to investigate Mohammed
Atta if they suspect he broke into a mailbox
but should not have the same authority if
they suspect he is plotting to fly airplanes
into buildings.

It is not just postal inspectors who have
more powerful investigative tools than ter-
rorism investigators. Congress has granted
administrative subpoena authorities for a
wide variety of other criminal investiga-
tions. A partial list follows:

Small Business Administration investiga-
tions of criminal activities under the Small
Business Investment Act, such as embezzle-
ment and fraud. [Congress granted adminis-
trative subpoena authority to the Small
Business Administration through section 310
of the Small Business Investment Act of
1958. Delegation to investigators and other
officials is authorized by 15 U.S.C. §634(b).
Relevant criminal provisions also include
the offer of loan or gratuity to bank exam-
iner (18 U.S.C. §212), acceptance of a loan or
gratuity by bank examiner (18 U.S.C. §213),
and receipt of commissions or gifts for pro-
curing loans (18 U.S.C. §215).]

Internal Revenue Service investigations of
such crimes as tax evasion. [Congress grant-
ed administrative subpoena authority to the
Small Business Administration through sec-
tion 310 of the Small Business Investment
Act of 1958. Delegation to investigators and
other officials is authorized by 15 U.S.C.
§634(b). Relevant criminal provisions also in-
clude the offer of loan or gratuity to bank
examiner (18 U.S.C. §212), acceptance of a
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loan or gratuity by bank examiner (18 U.S.C.
§213), and receipt of commissions or gifts for
procuring loans (18 U.S.C. §215).]

The Bureau of Immigration and Customs
Enforcement investigations of violations of
immigration law. [See 8 U.S.C. §1225(d)(4)
(granting administrative subpoena power to
“any immigration officer’” seeking to en-
force the Immigration and Naturalization
Act).]

Federal Communications Commission in-
vestigations of criminal activities, including
obscene, harassing, and wrongful use of tele-
communications facilities. [See 47 U.S.C.
409(e) (granting subpoena authority to FCC);
47 U.S.C. §1565(c)(1) (granting broad delega-
tion power so that investigators and other
officials can issue administrative sub-
poenas); 47 U.S.C. §223 (identifying criminal
provision for use of telecommunications sys-
tem to harass).]

Nuclear Regulatory Commission investiga-
tions of criminal activities under the Atomic
Energy Act. [See 42 U.S.C. §2201(c) (providing
subpoena authority to Nuclear Regulatory
Commission); 42 U.S.C. §2201(n) (empowering
the Commission to delegate authority to
General Manager or ‘‘other officers’ of the
Commission).]

Department of Labor investigations of
criminal activities under the Employee Re-
tirement Income Security Act (ERISA). [See
29 U.S.C. §1134(c) (authorizing administrative
subpoenas); Labor Secretary’s Order 1-87
(April 13, 1987) (allowing for delegation of ad-
ministrative subpoena authority to regional
directors).]

Criminal investigations under the Export
Administration Act, such as the dissemina-
tion or discussion of export-controlled infor-
mation to foreign nationals or representa-
tives of a foreign entity, without first ob-
taining approval or license. [See 50 App.
U.S.C. §2411 (granting administrative sub-
poena authority for criminal investiga-
tions).]

Corporation of Foreign Security Holders
investigations of criminal activities relating
to securities laws. [See 15 U.S.C. §77t(b)
(granting administrative subpoena authority
in pursuit of criminal investigations).]

Department of Justice investigations into
health care fraud [See 18 U.Ss.C.
§3486(a)(1)(A)(A)(I) (granting administrative
subpoena authority).] and any offense involv-
ing the sexual exploitation or abuse of chil-
dren. [See 18 U.S.C. §3486(a) (granting admin-
istrative subpoena authority).]

Moreover, Congress has authorized the use
of administrative subpoenas in a great num-
ber of purely civil and regulatory contexts—
where the stakes to the public are even lower
than in the criminal contexts above. Those
include enforcement in major regulatory
areas such as securities and antitrust, but
also enforcement for laws such as the Farm
Credit Act, the Shore Protection Act, the
Land Remote Sensing Policy Act, and the
Federal Credit Union Act. [DOJ Report, App.
Al & A2.]

Nor are these authorities dormant. The De-
partment of Justice reports, for example,
that federal investigators in 2001 issued more
than 2,100 administrative subpoenas in con-
nection with investigations to combat health
care fraud, arid more than 1,800 administra-
tive subpoenas in child exploitation inves-
tigations. [DOJ Report, at p. 41.] These au-
thorities are common and pervasive in gov-
ernment—just not where it arguably counts
most, in terrorism investigations.

S. 2555 WOULD UPDATE THE ADMINISTRATIVE

SUBPOENA AUTHORITY

S. 2555, the Judicially Enforceable Ter-
rorism Subpoenas Act of 2004 (the “JETS
Act’’), would enable terrorism investigators
to subpoena documents and records in any
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investigation concerning a federal crime of
terrorism—whether before or after an inci-
dent. As is customary with administrative
subpoena authorities, the recipient of a JET
subpoena could petition a federal district
court to modify or quash the subpoena. Con-
versely, if the JET subpoena recipient sim-
ply refused to comply, the Department of
Justice would have to petition a federal dis-
trict court to enforce the subpoena. In each
case, civil liberties would be respected, just
as they are in the typical administrative
subpoena process discussed above.

The JETS Act also would allow the De-
partment of Justice to temporarily bar the
recipient of an administrative subpoena from
disclosing to anyone other than his lawyer
that he has received it, therefore protecting
the integrity of the investigation. However,
the bill imposes certain safeguards on this
non-disclosure provision: disclosure would be
prohibited only if the Attorney General cer-
tifies that ‘‘there may result a danger to the
national security of the United States’ if
any other person were told of the subpoena’s
existence. [S. 25655, §2(a) (proposed 18 U.S.C.
§2332g(c)).] Moreover, the JET subpoena re-
cipient would have the right to go to court
to challenge the nondisclosure order, and the
Act would protect the recipient from any
civil liability that might otherwise result
from his good-faith compliance with such a
subpoena.

Given the protections for civil liberties
built into the authority and its widespread
availability in other contexts, there is little
excuse for failing to extend it to the FBI
agents who are tracking down terrorists
among us.

CONCLUSION

Congress is hamstringing law enforcement
in the war on terror in failing to provide a
proven tool—administrative subpoena au-
thority—for immediate use for the common
good. Federal investigators should have the
same tools available to fight terrorism as do
investigators of mail theft, Small Business
Administration loan fraud, income-tax eva-
sion, and employee-pension violations. S.
2555 provides a means to update the law and
accomplish that worthy goal.

———

40TH ANNIVERSARY OF GRISWOLD
V. CONNECTICUT

Ms. CANTWELL. Mr. President, I
rise today to commemorate the 40th
anniversary of the Supreme Court’s
crucial decision in Griswold v. Con-
necticut.

Forty years ago, Estelle Griswold
and Dr. Lee Buxton were arrested and
convicted for counseling married cou-
ples on birth control methods, and pre-
scribing married couples contracep-
tives. They challenged their convic-
tions, and the Supreme Court over-
turned them, ruling that the Con-
necticut law under which they were
charged was unconstitutional. The
Court found that the Government had
no place in interfering in the inti-
mately private marital bedroom. Jus-
tice William O. Douglas, in writing the
Court’s opinion, scoffed at the notion
of police searching private bedrooms
for evidence of contraceptive use. This
landmark decision, cited in countless
numbers of decisions since then on the
constitutional right to privacy, guar-
antees the right of married couples to
use birth control.

Yet the relevance of this decision
goes far beyond contraceptive use. In
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rendering its decision, the Court recog-
nized a ‘‘zone of privacy’ arising from
several constitutional guarantees. The
Court acknowledged that while the
right of privacy is not enumerated spe-
cifically in anyone place, it is inherent
in several areas within the Bill of
Rights and throughout the Constitu-
tion. This very American notion of pri-
vacy served as a cornerstone of prece-
dent, paving the way for other deci-
sions and further solidifying as estab-
lished law the constitutional right to
privacy. Roe v. Wade, guaranteeing a
woman’s right to choose, was a logical
application of Griswold.

Today, Americans’ privacy rights are
threatened on many fronts. The Gov-
ernment is asserting greater and great-
er investigative powers. Some phar-
macists are refusing to fill prescrip-
tions for legal contraceptives. The an-
niversary of Griswold gives us all an
opportunity to reflect on the impor-
tance of preserving our privacy rights.
The Court recognized that we are born
with privacy rights as Americans, and
we have a particular responsibility as
Senators to protect these rights for our
constituents.

—————

MORT CAPLIN ON THE NATION’S
TAX SYSTEM

Mr. KENNEDY. Mr. President, ear-
lier this year, Mort Caplin, a founding
partner of the law firm Caplin &
Drysdale in Washington, DC, and the
outstanding IRS Commissioner under
President Kennedy, delivered the
Erwin Griswold Lecture at the annual
meeting of the American College of
Tax Counsel, which was held in San
Diego.

In his eloquent and very readable ad-
dress, Mr. Caplin summarizes the evo-
lution of our modern tax system, the
current challenges it faces, the recent
efforts by Congress to achieve reform,
the alarming drop in compliance and
revenue collection, and the ethical re-
sponsibilities of the tax bar.

Mr. Caplin’s remarks are especially
timely today as Congress struggles to
deal with its own responsibility for the
effectiveness, integrity and fairness of
our tax laws. All of us in the Senate
and House can benefit from his wise
words, and I ask unanimous consent
that his lecture be printed at this point
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Virginia Tax Review, Spring 2005]
THE TAX LAWYER’S ROLE IN THE WAY THE
AMERICAN TAX SYSTEM WORKS
(By Mortimer M. Caplin)

It is a high privilege to be asked to deliver
this Erwin N. Griswold Lecture and a treat
too to see so many old friends and meet so
many new ones. In honor of our namesake, I
would like to touch on four matters of rel-
evance: (1) Dean Griswold’s impact on the
tax law, (2) the role of the U.S. Tax Court, (3)
the role of the IRS, and (4) the tax lawyer’s
role in the way the American tax system
works.
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My first contact with the Dean was in my
early days as a young law professor at the
University of Virginia School of Law—strug-
gling in the classroom using Griswold, Cases
and Materials on Federal Taxation. Not that
the casebook was entirely new to me; for,
with the good help of the G.I. bill, I'd become
well-acquainted with it at N.Y.U. in my post-
World War II doctoral efforts. It’s hard to be-
lieve, but the Griswold casebook was the
first ever devoted entirely to federal income
taxation; and it proved a godsend to me as I
segued from New York law practice to teach-
ing at UVA in the fall of 1950.

Erwin Griswold and I met at law professor
gatherings and bar meetings, especially in
the early 1950’s at American Law Institute
sessions in Washington as members of ALI’S
Tax Advisory Group. We both were hard at
work on its comprehensive tax report, which
later became part of the 1954 Code. Never did
I tell him though that, in using his casebook,
my custom was to try a personal touch by
distributing mimeograph materials that to-
tally rearranged the order of presentation
and reading assignments. Nor did I ever hint
that, after a year or two, I switched entirely
to his major competitor, the more com-
prehensive Surrey and Warren. He probably
learned about it faster than I thought skim-
ming through his royalty reports—reports
which he undoubtedly scrutinized with great
care.

He had graduated from Harvard Law
School in 1929, and his first real contact with
the tax law was during his five-year stint as
a fledgling attorney in the Office of the So-
licitor General of the United States. Federal
tax rates and tax receipts were at a low
point then and handling tax cases was not
the most sought after assignment. By de-
fault, he soon became the office’s tax expert,
arguing the bulk of its tax cases both in the
U.S. Supreme Court and the U.S. Courts of
Appeals. I should mention that, just before
leaving the S.G.'s office, he was instru-
mental in the rule change that allowed ap-
peals in tax cases to be made under the gen-
eral title ‘‘Commissioner of Internal Rev-
enue,”’” without the need to specify the name
of the incumbent. That’s why you see older
tax cases bearing the names of particular
Commissioners—David Burnet or Guy T.
Helvering, for example—and, later, hardly
any with names like Latham, Caplin, Cohen,
Thrower and the like. Let me mournfully
add: ‘‘Sic transit gloria mundi’’—so passes
away the glory of this world!

Erwin Griswold left the S.G.’s office in 1934
to become a Harvard Law School professor
for 12 years, and then dean for the next 21.
He had a major influence on tens of thou-
sands of law students as well as lawyers
throughout the world. As years went by, he
reminisced that he found ‘‘less exhilaration”
in teaching the federal tax course as ‘‘the
tax law had become far more technical and
complicated . . . In the early days, the stat-
ute was less than one hundred pages long and
the income tax regulations ... were in a
single, rather slight, volume.”” Oh, for the
good old days!

In the fall of 1967, he returned to the S.G.’s
office, but this time as the Solicitor General
of the United States—a position he held for
six years. He’d been appointed by President
Lyndon B. Johnson during the last years of
his administration, and in 1969 was re-
appointed by President Richard M. Nixon.
President Nixon for his second term, how-
ever, preferred as his S.G. a Yale law pro-
fessor, Robert H. Bork, someone more close-
ly in tune with his philosophy. Erwin
Griswold’s duties ended in June 1973, at the
close of the Supreme Court’s term, well in
time to avoid the heavy lifting of Watergate
and the ‘‘Saturday Night Massacre.” Al-
though, he later said that he would not have
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followed Solicitor General Bork in carrying
out the President’s order to fire Special Wa-
tergate Prosecutor Archibald Cox.

Shortly after leaving office, he joined
Jones, Day, Reavis & Pogue as a partner and
engaged in law practice and bar activities for
some 20 years, until his death in 1994 at the
age of 90. Erwin Griswold was honored many
times over, not only for his innumerable con-
tributions to the law, but for ‘‘his moral
courage and intellectual energy . . . meeting
the social responsibilities of the profession.”

I always suspected that any special feeling
the Dean may have had for me had roots in
my strong backing of his plea for a single
federal court of tax appeals—to resolve con-
flicts and provide ‘‘speedier final resolution
of tax issues.” He observed, ‘‘The Supreme
Court hates tax cases, and there is often no
practical way to resolve such conflicts’’; and
he anguished over the practicing bar’s oppo-
sition to his proposal, convinced that ‘‘the
real reason is that tax lawyers find it advan-
tageous to have uncertainty and delay’—a
preference for forum-shopping, if you will.
But in the end, in his 1992 biography, Ould
Fields, New Corne, he sounded a bit more
hopeful: ‘“Eventually, something along the
lines proposed will have to come as it makes
no sense to have tax cases decided by thir-
teen different courts of appeals, with no ef-
fective guidance on most questions from the
Supreme Court.”

One Supreme Court Justice, who’d had
hands-on experience in tax administration,
and well understood weaknesses in our appel-
late review system, was former Justice Rob-
ert H. Jackson. The Court’s most informed
member on taxation, he had previously
served successively as ‘‘General Counsel’’ of
the Bureau of Internal Revenue (succeeding
E. Barrett Prettyman), Assistant Attorney
General in charge of the Tax Division, Solic-
itor General, and then Attorney General of
the United States. In 1943, in his famous Dob-
son opinion, Justice Jackson made a deter-
mined effort to strengthen the Tax Court’s
status in the decision-making process so as
to minimize conflicts and attain a greater
degree of uniformity. To these ends, he laid
down a stringent standard in appellate re-
view of Tax Court decisions:”

[W]lhen the [appellate] court cannot sepa-
rate the elements of a decision so as to iden-
tify a clear-cut mistake of law, the decision
of the Tax Court must stand . . . While its
decisions may not be binding precedents for
courts dealing with similar problems, uni-
form administration would be promoted by
conforming to them where possible.”’

The message was straightforward and
seemingly clear; but it didn’t cover District
Court decisions or those of the Court of Fed-
eral Claims. Also, other problems were en-
countered by judges and members of the bar,
and dissatisfaction was high. Ultimately this
led to the 1948 statutory reversal of Dobson
by enactment of the review standard now in
the Internal Revenue Code, which requires
U.S. Courts of Appeals to review Tax Court
decisions ‘‘in the same manner and to the
same extent as decisions of the district
courts in civil actions tried without a jury.”
And that’s where the situation lies today—
save for those still aspiring, as Erwin Gris-
wold did for the rest of his life, for greater
uniformity and earlier resolution of con-
flicts.

Justice Jackson never did change his view
about the critical importance of the Tax
Court. In his 1952 dissent in Arrowsmith v.
Commissioner, he underscored this in strik-
ingly poignant fashion, saying: ‘“In spite of
the gelding of Dobson v. Commissioner . . .
by the recent revision of the Judicial Code
... I still think the Tax Court is a more
competent and steady influence toward a
systematic body of tax law than our sporadic
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omnipotence in a field beset with invisible
boomerangs.”’

Members of the tax bar readily endorse
this strong vote of confidence in the role of
the Tax Court. As our nationwide tax tri-
bunal for over 80 years, it has served effec-
tively and with distinction as our most im-
portant court of original jurisdiction in tax
cases.

Today’s tax system has its genesis in
World War II when income taxes rapidly ex-
panded from a tax touching the better off
only, to a mass tax reaching out to the work-
ers of America. Revenue collection was
turned upside down with Beardsley Ruml’s
‘“‘pay-as-you-go,”’ collection-at-the-source,
withholding and estimated quarterly pay-
ments, and floods of paper filings. Commis-
sioner Guy Helvering said it couldn’t be
done. And, in fact, the old Bureau of Internal
Revenue, with its politically-appointed Col-
lectors of Internal Revenue, was not fully up
to the task. Subcommittee hearings chaired
by Congressman Cecil R. King, D-California,
revealed incompetence, political influence
and corruption; and directly led to a total
overhaul under President Harry Truman’s
1952 Presidential Reorganization Plan. New
district offices and intermediate regional of-
fices, replaced the old Collectors’ offices;
and, except for the Commissioner and Chief
Counsel, who still require presidential nomi-
nation and Senate confirmation, the entire
staff was put under civil service. The last
step a year later was the official name
change to ‘“‘Internal Revenue Service.”’

The new IRS made remarkable headway
turning itself completely around by the end
of the 1950’s; and it was not long before it
was recognized as one of government’s lead-
ing agencies. In the early 1960’s, new heights
were reached through a fortunate confluence
of events, strong White House endorsement
and unflagging budgetary support. President
John F. Kennedy had a special interest in
tax law and tax administration and almost
immediately called on Congress for anti-
abuse tax legislation and strengthening of
tax law enforcement, including Attorney
General Robert F. Kennedy’s drive against
organized crime. Of key importance was the
final congressional go-ahead for installing a
nationwide automatic data processing sys-
tem (ADP), backed by approval of individual
account numbers and a master file of tax-
payers housed in a central national com-
puter center. IRS had entered the modern
age. But it is this same ADP design, now
badly out-of-date, which is still in use, albeit
patched with additions and alterations. And
it is the dire need to modernize this 44-year
old system which is IRS’ chief challenge
today.

Starting in the 1970’s, IRS began to en-
counter its present serious difficulties. A se-
ries of complex legislative changes, tight-
ened budgets, an exploding workload, and ex-
pensive failures to complete its ‘‘tax systems
modernization’ (TSM) project— all contrib-
uted to weakened performance and height-
ened congressional oversight. In 1995 and
1996, Congress created the National Commis-
sion on Restructuring the Internal Revenue
Service ‘‘to review the present practices of
the IRS, and recommend how to modernize
and improve the efficiency and productivity
of the IRS while improving taxpayer serv-
ices.” A year later, the Commission issued
its report, ‘“A Vision for a New IRS,” which
led to the enactment of the Internal Revenue
Service Restructuring and Reform Act of
1998 (RRA 98).

The report centered chiefly on governance
and managerial type changes, including IRS
modernization, a publicly-controlled Over-
sight Board, a business-type Commissioner
of Internal Revenue, electronic filing and a
paperless tax system, taxpayer rights, and fi-
nally—and of primary importance—changing



June 7, 2005

IRS’ culture and mission so as to place em-
phasis on enhanced ‘‘customer service” and
functioning like ‘‘a first rate financial insti-
tution.” Congress was asked to do its part
too: simplified tax legislation; complexity
analyses reports; multiyear budgeting; joint
hearings and coordinated reports of the dif-
ferent oversight committees. To the more so-
phisticated, the suggestions to Congress ap-
peared more aspirational than realistic.

The House largely followed the Commis-
sion’s recommendations (H.R. 2676). But the
legislation found itself pending at a tumul-
tuous time, when the air was filled with
words of U.S. Senators—if you can believe
it—like: ‘“‘end the IRS as we know it,” “‘tear
the IRS out by the roots,” “drive a stake in
the heart of the corrupt culture at the IRS,”
and ‘‘stop a war on taxpayers.”’ At this point,
Senator William V. Roth, Jr., R-Delaware,
Senate Finance Committee Chairman, took
over and ran a series of dramatic, highly
televised hearings, carefully prepared by his
staff, and featuring a handful of allegedly
abused taxpayers and IRS employees who
gave testimony that shocked the nation.
Never at the time did the IRS have the op-
portunity to tell its side of the story; nor
was the testimony tested for accuracy or
placed in proper context. Later, however,
after enactment of RRA 98, court pro-
ceedings and various government reports by
the GAO and Treasury Inspector General for
Tax Administration (TIGTA) clearly estab-
lished that much of the testimony was not
only misleading but false; IRS may have
made mistakes, but they were not malicious
or systemic. Numerous corrective news sto-
ries began to appear with sharp headlines
like the following: “IRS Abuse Charges Dis-
credited’”’; ‘‘Highly Publicized Horror Story
That Led to Curbs on IRS Quietly Unravels’’;
“IRS Watchdog Finds Complaints Un-
founded”; ‘“‘Court is Asked to Block False
Complaints against IRS”; ‘“‘Secret GAO Re-
port is Latest to Discredit Roth’s IRS Hear-
ings.”” But publication came too late; the
damage was already done.

Congress, the public and ultimately the
Clinton administration had all been outraged
by the Senate testimony and, almost over-
night, sweeping support was given to Sen-
ator Roth’s proposed highly stringent treat-
ment of the IRS. His Senate version added
some 100 new provisions to the House bill.
Some are praiseworthy and reasonably pro-
tective of taxpayer rights, but others step
over the line, unduly micromanaging IRS
daily operations and laying the groundwork
for serious delaying tactics by taxpayers and
damage to the administrative process. In the
end, the legislation was adopted by an over-
whelming vote. One of the most criticized
provisions is the ‘10 Deadly Sins’ sanction
in section 1203 of RRA 98. This peremptory
discharge procedure, which directs the Com-
missioner to terminate an employee for any
one of certain specified violations, is deeply
disturbing to IRS personnel. Some hesitate
to enforce the tax law because of possible un-
fair exposure to complaints by disgruntled
taxpayers. Both Commissioner Mark W.
Everson and former Commissioner Charles O.
Rossotti have noted this erratic impact and
have requested modification. In my mind,
there is little doubt that section 1203 should
be totally repealed.

Commissioner Rossotti very ably cap-
tained the transition to the new culture. But
with Congress’ continuing emphasis on the
“customer service’’ aspect of tax administra-
tion, it was not until his last years that the
word ‘‘enforcement’ began to trickle out,
along with warnings of the ‘‘continuing dete-
rioration” and ‘‘dangerous downtrend in the
tax system.” This shift in emphasis was
quickly hastened by new Commissioner
Mark Everson, who early announced: ‘‘At the
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IRS our working equation is service plus en-
forcement equals compliance.” (This to me
is the basic ‘“‘S-E-C of taxation.”’) He under-
scores repeatedly the significant ‘‘diminu-
tion of resources’’; the continuing fall in au-
dits, collection, notices to non-filers; the 36
percent drop in enforcement personnel since
1996; and, since 1998, the audit rate drop of 57
percent!

Perhaps of even greater importance is the
negative impact this weakened enforcement
has had on compliance and self-assessment.
Commissioner Everson often quotes Presi-
dent Kennedy’s admonition: ‘‘Large contin-
ued avoidance of tax on the part of some has
a steadily demoralizing effect on the compli-
ance of others.” Indeed, the annual tax gap
continues to grow: Last reported as a $311
billion tax loss each year—from under-
reporting, nonpayment and non-filing—new
findings of a major increase are anticipated
in the IRS study now underway

With repeated annual deficits and a bur-
geoning national debt, the Commissioner re-
cently confessed: ‘“The IRS, frankly speak-
ing, needs to bring in more money to the
Treasury.”” The White House had confirmed
this by supporting a 2005 budget increase and
allocating to enforcement alone an increase
of 11 percent. But this was not to be. For in
the cut-back in the increase, House majority
leader Tom DelLay, R-Texas, commented
rather imprudently: ‘I don’t shed any tears
for the IRS. Our priority as far as the IRS is
concerned is to put them out of business.”
So much for the looming crisis in meeting
the revenue needs of our democracy!

IRS’ final 2005 appropriation reflected
hardly a one percent increase—an overall
grant of $10.3 billion, almost $400 million
below the President’s request. This tight
squeeze tells clearly why IRS went along
with outsourcing to private debt-collection
agencies the collection of certain delinquent
tax accounts. The statutory authorization to
pay outsiders up to 25 percent of tax debts
collected is technically ‘‘off-book’; and
through this backdoor financing, IRS’ appro-
priations takes no direct hit.

This then is the very serious state of af-
fairs confronting those directly concerned
with the fair and balanced administration of
our tax law.

The proper functioning of our tax system
is largely dependent upon the quality and re-
sponsible involvement of well-trained tax
practitioners, primarily tax lawyers and tax
accountants. Well over half the public seeks
their help for tax advice and return prepara-
tion—inquiring, time and again, about the
“rules of the road,” what’s right and what’s
wrong, what’s lawful and what’s not. The in-
tegrity and standards of these tax profes-
sionals serve as the nation’s guideposts, with
direct impact on taxpayer compliance and
the self-assessment concept itself. The sig-
nificance of their good faith practices cannot
be overstated.

Recent congressional and IRS investiga-
tions, however, have identified an alarming
spread of extremely questionable practices,
some approaching outright fraud, by a num-
ber of previously well-regarded tax practi-
tioners. The Senate Finance Committee has
zeroed in directly on practitioners as a
whole, emphasizing the ‘‘important role tax
advisors play in our tax system.”’” Chairman
Charles Grassley, R-Iowa, caustically ob-
served: ‘‘At the heart of every abusive tax
shelter is a tax lawyer or accountant.” In
full agreement, Senator Max Baucus, D-Mon-
tana, the committee’s ranking minority
member, added: ‘“‘Let’s stop these unsavory
practices in their tracks by restoring integ-
rity and professionalism in the practitioner
community.”” In their follow-up letter to the
Treasury Secretary John N. Snow, they
called for reinvigoration of IRS’ Office of
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Professional Responsibility (OPR), for its
proper funding, and for extension of the au-
thority of its new head, Cono Namorato.
Much has happened since, legislatively and
administratively.

Taking the lead, the American Jobs Cre-
ation Act of 2004 greatly enhances OPR’s ef-
fectiveness through a series of new provi-
sions that expand Circular 230’s reach: (1)
confirming authority to impose standards on
tax-shelter opinion writers, (2) clarifying au-
thority to ‘‘censure’ practitioners, as well as
to suspend or disbar them, (3) granting au-
thority, for the first time, to impose mone-
tary penalties on individual practitioners, as
well as on employers or entities for which
they act, and (4) granting injunction author-
ity, for the first time, to prevent recurrence
of Circular 230 violations.

In turn, publication of Treasury’s long-
awaited Circular 230 amendments on tax-
shelter opinion writing puts OPR’s momen-
tum in high gear. The official release advises
that these ‘‘final regulations provide best
practices for all tax advisors, mandatory re-
quirements for written advice that presents
a greater potential for concern, and min-
imum standards for other advice.”” No doubt
is left, however, that the amendments’ un-
derlying intent is to ‘“‘Promote Ethical Prac-
tice,” “‘improve ethical standards,” and ‘‘re-
store and maintain public confidence in tax
professionals.”” Highlighted too is the cau-
tion that ‘“‘one of the IRS’ top four enforce-
ment goals” is ‘‘[elnsuring that attorneys,
accountants and other tax practitioners ad-
here to professional standards and follow the
law.”

This is a harsh estimate of tax practi-
tioners in general. As members of the profes-
sion of tax lawyers, it is difficult to ignore
our collective responsibility to respond.
What do we do about it? Certainly the tax
bar has not been asleep. Both the ABA Tax
Section and the AICPA separately have been
working on standards of practice for over 40
years; and each has published a series of
guiding principles which continue as works
in progress. The issue remains, however,
whether the tax bar has probed deeply
enough.

Have we been willing to grapple with more
subtle, more difficult issues? Have we articu-
lated what we regard as ‘‘best practices’ for
tax lawyers, keeping in mind that Circular
230 applies to a broad range of ‘‘practi-
tioners’’? Tax lawyers are clearly quite dis-
tinguishable from other ‘‘practitioners’ and,
indeed, from lawyers in general. And it
seems fair to ask: Which practices are ac-
ceptable to the tax bar, and which are not?
At what point does the tax bar regard tax ad-
vice or tax practice as crossing the line? As
“too aggressive’’? As ‘‘things that are not
done’’?

These questions, of course, transcend the
current concern with tax shelters only. It
may not be long, in my view, before we will
be asked to revisit a broader question:
“Whether, in a system that requires each
taxpayer to self-assess the taxes that are le-
gally due, a tax lawyer can properly advise a
client that he or she may take an undis-
closed tax return position absent the law-
yer’s good faith belief that the position is
‘more likely than not’ correct?” In consid-
ering the issue some 20 years ago, ABA For-
mal Opinion 85-352 crafted as a more flexible
answer the ‘‘realistic possibility of success’
test, which later became a touchstone used
by Congress and the Treasury in assessing
certain penalties. In light of unacceptable
developments since then, it would seem
timely for the entire subject matter to un-
dergo a thorough review.

In his speech on The Public Influence of
the Bar, Supreme Court Chief Justice Harlan
F. Stone addressed the same theme of law-
yers’ ethics in relation to the great Wall
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Street stock market crash. Critical of ‘‘clev-
er legal devices,” and critical of lawyers hav-
ing done ‘‘relatively so little to remedy the
evils of the investment market,”” he observed
that ‘“‘whatever standards of conduct in the
performance of its function the Bar con-
sciously adopts must at once be reflected in
the character of the world of business and fi-
nance.” In his view, ‘‘the possibilities of its
influence are almost beyond calculation’;
and he went on to advise, ‘It is needful that
we look beyond the club of the policeman as
a civilizing agency to the sanctions of profes-
sional standards which condemn the doing of
what the law has not yet forbidden.”

The point is: Though we are a long-recog-
nized profession, allowed the privilege of au-
tonomy and essentially self-regulation, no
insurmountable barriers exist to prevent en-
croachment on this privilege, or even its end,
if our practices or standards are regarded as
inadequate or unrealistic. Today, we already
see a gradual erosion flowing from a series of
new governmental rules—by Congress, for
example through the Internal Revenue Code
or legislation like Sarbanes-Oxley, or by the
SEC or Public Company Accounting Over-
sight Board (‘‘Peekaboo’), or by Treasury
through Circular 230 or other regulations.

Our profession of tax lawyers must take
the initiative and become more intently in-
volved—more proactive and not simply de-
fensive. Problems need be identified and so-
lutions developed by ourselves, and where
necessary recommended for implementation
by the bar in general or by appropriate gov-
ernmental bodies. We cannot wait for others
to compel answers. Nor can we move at the
pace of the ALI project that required 13
years to complete a two-volume Restate-
ment of the Law Governing Lawyers. Ours
would naturally be more immediate in time
and focus, and might well look to the leader-
ship of the ABA Section on Taxation, this
organization, the American College of Tax
Counsel, or some other concerned and quali-
fied group.

As tax lawyers, we face many different re-
sponsibilities daily—to our clients, to the
profession, to the public, to ourselves. How
we maintain our own self-respect as lawyers;
how we desire to be viewed by others; and
how we use our special skills to improve the
nation’s revenue raising system—are all
questions crossing our minds every day,
some at times in conflict and in need of bal-
ancing as we confront different tasks. In this
regard, Dean Griswold counseled us to pre-
serve our ‘‘independence of view’’—sepa-
rating our representation of clients from our
role as public citizens seeking to improve
the functioning of government.

The one exemplar he acclaimed is Ran-
dolph E. Paul, Treasury’s General Counsel
and tax policy leader during World War II,
whom the Dean refers to as ‘‘one of the early
giants in the tax field.” Randolph, with
whom I practiced during my beginning days
as a lawyer, asserted this individual inde-
pendence throughout his entire career, while
he developed a remarkable tax practice. In
the closing lines of his classic Taxation in
the United States, he makes these seminal
observations on ‘‘the responsibilities of tax

experts’’:
“The most I can say is that I do not think
surrender needs to be unconditional ... I

know tax advisers who accomplish the dou-
ble job of ably representing their clients and
faithfully working for the tax system tax-
payers deserve . .. At another level I ven-
ture the opinion that they lead a more com-
fortable life than do many of their col-
leagues. Of one thing I am very sure—that
both taxpayers and the government need
many more of these independent advisers.”
Tonight this room is filled with many of
these independent, responsible advisers—

CONGRESSIONAL RECORD — SENATE

some surely to become the giants we will sa-
lute in the future. I am certain that together
we will overcome our present challenge ‘‘to
restore and maintain public confidence in
tax professionals.” At the same time, I have
no doubt too that we will not fail in our on-
going commitment to better the way in
which our nation’s needs for revenue are ful-
filled, fairly and honorably.

————

ADDITIONAL STATEMENTS

RETIREMENT OF 10 UTICA COMMU-
NITY SCHOOL ADMINISTRATORS

e Mr. LEVIN. Mr. President, I take
this opportunity to recognize 10 indi-
viduals in Michigan for their dedica-
tion and service to public education.
The Utica Community School District
can be proud of these men and women
for their devotion to improving the
lives of countless young people.

The Utica Community School Dis-
trict encompasses Utica, most of Ster-
ling Heights, Shelby Township and
parts of Ray, Washington, and Macomb
Townships. It is the second largest
school district in Michigan, with a cur-
rent enrollment of over 29,000 students.
Utica takes pride in its educational
standards, dedication, and service to
its students. These goals would not
have been possible without the efforts
of the following 10 school administra-
tors who have a combined 300-plus
years of service and have collectively
touched the lives of more than 500,000
children over the course of their ca-
reers. The accomplishments and the
impacts on public education these indi-
viduals have had over the years are nu-
merous and impressive.

Each of these individuals has played
a vital role in building strong relation-
ships with students, parents, teachers,
and the community at large in this di-
verse and vibrant region of southeast
Michigan. They exemplify the nec-
essary dedication, determination, and
professionalism to foster individualized
attention to each student. I am pleased
to honor each of them:

David A. Berube, Assistant Super-
intendent of Human Resources; Vivian
V. Constand, Director of Elementary
Education; Joseph F. Jeannette, As-
sistant Director of Elementary Edu-
cation; Susan E. Meyer, Director of
Secondary Education; Glenn A. Patter-
son, Director of Human Resources;
Diane M. Robinson, Supervisor of Em-
ployee Benefits; Nancy M. Searing, As-
sistant Director of Secondary Edu-
cation; Linda M. Theut, Administra-
tive Assistant to the Superintendent,
Judith M. Wagner, Supervisor of Spe-
cial Education; and John S. Zoellner,
Director of Fiscal Services.

On July 1, 2005, these individuals will
retire from their respective careers in
education, and their leadership and tal-
ents will surely be missed. I know my
Senate colleagues join me in congratu-
lating these 10 distinguished individ-
uals for their many efforts throughout
the years, and to recognize their record
of service to the Utica community
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schools and to the surrounding commu-
nity.e

TRIBUTE TO GEORGE DEMENT,
MAYOR OF BOSSIER CITY, LOU-
ISTIANA

e Mr. VITTER. Mr. President, I rise
today to recognize George Dement,
mayor of Bossier City, LA. Mayor De-
ment will retire from office on June 30,
2005, after 16 years of service to north-
west Liouisiana. Mayor Dement is retir-
ing from public service on the same
date he was inaugurated 16 years ear-
lier. Today, I take a moment to offer
warm thanks for his years of service to
Bossier City and best wishes for his
coming commendation ceremonies.

A native of Princeton, LA, Mayor De-
ment served in the U.S. Submarine
Service in both the Atlantic and Pa-
cific Theaters during World War II and
was present when the Japanese surren-
dered at Tokyo Bay. After 5 years of
military service, he attended Cen-
tenary College and Louisiana State
University Shreveport. Upon com-
pleting his studies, Mayor Dement
began a 22-year tenure with Holiday
Inn and was named Innkeeper of the
Year in 1976. In 1989, he was elected
mayor of Bossier City where he has
been reelected three times—all with
large margins of victory.

As mayor, Mr. Dement will be re-
membered for his leadership and acces-
sibility. During his tenure, Mayor De-
ment led the way on four different
phases of the Arthur Ray Teague Park-
way and also poured large amounts of
energy into revitalizing key areas of
Bossier City.

Fondly referred to as ‘‘the people’s
mayor,” Mr. Dement is known for his
honesty and commonsense approach to
governing. I come to the Senate floor
today to join the residents of Bossier
City in personally commending, hon-
oring, and thanking him for his 16
years of service to northwest Lou-
isiana.e

——
RESCUE AND RESTORE PROGRAM

e Mr. BROWNBACK. Mr. President, I
rise to mark the occasion of the 500th
nonprofit and faith-based group joining
Rescue & Restore Victims of Human
Trafficking, an initiative by the U.S.
Department of Health and Human
Services. Rescue & Restore is a project
to help protect the victims of traf-
ficking in human beings.

After years of working on a bipar-
tisan level with colleagues to pass the
Trafficking Victims Protection Act of
2000, it is my distinct pleasure to com-
memorate this landmark achievement.
Rescue & Restore is a multicity, decen-
tralized national coalition to find,
identify and rescue victims of human
trafficking in the United States and re-
store them to a condition of human
dignity. The program does this through
the engagement of thousands of indi-
viduals and hundreds of government
and community organizations. TVPA
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was designed to protect the victims of
involuntary servitude, sexual exploi-
tation, forced labor and other forms of
a contemporary slave trade.

Since the launch of the first Rescue
& Restore city coalition in 2004, the
rate of trafficking victims rescued has
more than doubled over the previous
reporting period—from 107 victims re-
ceiving certification letters, to 224.
More victims are being identified every
day. There are now more than 10,000
“boots on the ground’ in 14 cities and
trained advocates actively seeking out
trafficking victims.

Today, June 7, a statewide Rescue &
Restore coalition is set to be launched
in Illinois in cooperation with the ad-
ministration of Governor Rod
Blagojevich. The Chicago rollout is a
true watershed in the mission to lo-
cate, identify, rescue, and restore traf-
ficking victims to a condition of
human dignity. This is a statewide en-
deavor, the first of its kind, involving
the full panoply of Illinois state and
local government law enforcement and
health and human welfare agencies
working in a coalition with more than
60 nongovernmental and social welfare
organizations, child advocates, and
health care professionals mobilized to
combat trafficking. Other coalition
launches are planned for Long Island
NY, Houston, and Los Angeles later
this year for a total of 17 geographical
regions to be served.

Human trafficking is the fastest
growing criminal industry in the world
today, affecting as many as 900,000 vic-
tims worldwide. The CIA estimates
that as many as 17,500 men, women and
children are brought into the U.S. an-
nually by force, fraud or coercion as
victims of human trafficking. Others
are victimized right here in America,
trafficked into prostitution or forced
labor. Many of the victims are women
or children who are forced into pros-
titution; others are pressed into labor
slavery such as sweatshops, peonage, or
domestic servitude.

Rescue & Restore coalition partners
are using their existing channels of
communication and growing public
awareness to help Americans recognize
the existence of human trafficking.
They are educating their associates
and constituents on how to identify
and assist trafficking victims. We now
have taken vital steps toward wiping
the scourge of human trafficking from
our shores.e

————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-2452. A communication from the Direc-
tor, Office of Executive Secretariat, Bureau
of Indian Affairs, Department of the Interior,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Conforming Amendments to
Implement the No Child Left Behind Act of
2000 (RIN1076-AEb54) received on June 6,
2005; to the Committee on Indian Affairs.
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EC-2453. A communication from the Direc-
tor, Regulations Management, Veterans Ben-
efits Administration, Department of Vet-
erans Affairs, transmitting, pursuant to law,
the report of a rule entitled ‘‘Veterans Edu-
cation: Non-payment of VA Educational As-
sistance to Fugitive Felons’ (RIN2900-AL79)
received on June 3, 2005; to the Committee
on Veterans’ Affairs.

EC-2454. A communication from the Chair-
man, National Endowment for the Arts, Na-
tional Foundation on the Arts and the Hu-
manities, transmitting, the Foundation’s
Annual report on the Arts and Artifacts In-
demnity Program for Fiscal Year 2004; to the
Committee on Health, Education, Labor, and
Pensions.

EC-2455. A communication from the Sec-
retary of Health and Human Services, trans-
mitting, pursuant to law, a report entitled
“Testing for Rapid Detection of Adulteration
of Food”’; to the Committee on Health, Edu-
cation, Labor, and Pensions.

EC-2456. A communication from the Acting
Assistant Secretary, Occupational Safety
and Health Administration, Department of
Labor, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Oregon State Plan;
Final Approval Determination” (RIN1218-
AC13) received on June 2, 2005; to the Com-
mittee on Health, Education, Labor, and
Pensions.

EC-2457. A communication from the Assist-
ant General Counsel for Regulations, Office
of Special Education and Rehabilitative
Services, Department of Education, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Disability and Rehabilitation Re-
search Projects and Centers Programs—Re-
habilitation Engineering Research Centers’’
received on June 1, 2005; to the Committee
on Health, Education, Labor, and Pensions.

EC-2458. A communication from the Assist-
ant General Counsel for Regulations, Office
of Special Education and Rehabilitative
Services, Department of Education, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Disability and Rehabilitation Re-
search Projects—Knowledge Dissemination
and Utilization Projects’ (RIN1820-ZA36) re-
ceived on June 1, 2005; to the Committee on
Health, Education, Labor, and Pensions.

EC-2459. A communication from the Chief
of Staff, Comptroller of the Currency, Ad-
ministrator of National Banks, transmitting,
pursuant to law, the Agency’s annual reports
for fiscal years 2003 and 2004, four issues of
the Quarterly Journal of the Office of the
Comptroller of the Currency (OCC) for cal-
endar year 2003 and one for calendar year
2004; to the Committee on Banking, Housing,
and Urban Affairs.

EC-2460. A communication from the Dep-
uty General Counsel for Equal Opportunity
and Administrative Law, Office of General
Counsel, Department of Housing and Urban
Development, transmitting, pursuant to law,
the report of a vacancy in the position of As-
sistant Secretary for Community Planning
and Development, received on June 3, 2005; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-2461. A communication from the Dep-
uty General Counsel for Equal Opportunity
and Administrative Law, Office of General
Counsel, Department of Housing and Urban
Development, transmitting, pursuant to law,
the report of a vacancy in the position of As-
sistant Secretary for Housing/Federal Hous-
ing Commissioner, received on June 3, 2005;
to the Committee on Banking, Housing, and
Urban Affairs.

EC-2462. A communication from the Under
Secretary, Emergency Preparedness and Re-
sponse, Federal Emergency Management
Agency, transmitting, pursuant to law, a re-
port that funding for the Commonwealth of
Massachusetts as a result of the record/near
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record snow on January 22-23, 2005, has ex-
ceeded $5,000,000; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC-2463. A communication from the Under
Secretary, Emergency Preparedness and Re-
sponse, Federal Emergency Management
Agency, transmitting, pursuant to law, a re-
port that funding for the State of Indiana as
a result of the record/near record snow on
December 21-23, 2004, has exceeded $5,000,000;
to the Committee on Banking, Housing, and
Urban Affairs.

EC-2464. A communication from the Sec-
retary of the Treasury, transmitting, pursu-
ant to the National Emergencies Act, a re-
port relative to the national emergency that
was declared in Executive Order 13047 of May
20, 1997 with respect to Burma; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-2465. A communication from the Direc-
tor, Financial Crimes Enforcement Network,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Financial Crimes Enforcement Network;
Anti-Money Laundering Programs for Deal-
ers in Precious Metals, Stones, or Jewels”
(RIN1506-AAb8) received on June 6, 2005; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-2466. A communication from the Ad-
ministrator, Energy Information Adminis-
tration, Department of Energy, transmit-
ting, pursuant to law, a report relative to
the country of origin and the sellers of ura-
nium and uranium enrichment services pur-
chased by owners and operators of U.S. nu-
clear power reactors for 2004; to the Com-
mittee on Energy and Natural Resources.

EC-2467. A communication from the Gen-
eral Counsel, Federal Energy Regulatory
Commission, transmitting, pursuant to law,
the report of a rule entitled ‘‘Standards for
Business Practices of Interstate Natural Gas
Pipelines” (RIN1902-AC63) received on June
6, 2005; to the Committee on Energy and Nat-
ural Resources.

EC-2468. A communication from the Assist-
ant Secretary for Fish, Wildlife and Parks,
Fish and Wildlife Service, Department of the
Interior, transmitting, pursuant to law, the
report of a rule entitled ‘‘Endangered and
Threatened Wildlife and Plants; Amendment
of Lower St. Johns River Manatee Refuge in
Florida’ (RIN1018-AU10) received on May 26,
2005; to the Committee on Energy and Nat-
ural Resources.

EC-2469. A communication from the Staff
Director, United States Commission on Civil
Rights, transmitting, pursuant to law, a re-
port relative to probable violations of the
Antideficiency Act; to the Committee on Ap-
propriations.

EC-2470. A communication from the Ad-
ministrator, General Services Administra-
tion, transmitting, pursuant to law, a report
on violations of the Antideficiency Act; to
the Committee on Appropriations.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. STEVENS, from the Committee on
Commerce, Science, and Transportation,
with amendments:

S. 714. A Dbill to amend section 227 of the
Communications Act of 1934 (47 U.S.C. 227)
relating to the prohibition on junk fax trans-
missions (Rept. No. 109-76).
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INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. DEMINT:

S. 1173. A bill to amend the National Labor
Relations Act to ensure the right of employ-
ees to a secret-ballot election conducted by
the National Labor Relations Board; to the
Committee on Health, Education, Labor, and
Pensions.

By Mr. FEINGOLD (for himself and Mr.
KOHL):

S. 1174. A bill to authorize the President to
posthumously award a gold medal on behalf
of Congress to Robert M. La Follette, Sr., in
recognition of his important contributions
to the Progressive movement, the State of
Wisconsin, and the United States; to the
Committee on Banking, Housing, and Urban
Affairs.

By Mr. FEINGOLD (for himself and Mr.
KOHL):

S. 1175. A bill to require the Secretary of
the Treasury to mint coins in commemora-
tion of Robert M. La Follette, Sr., in rec-
ognition of his important contributions to
the Progressive movement, the State of Wis-
consin, and the United States; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

By Mr. AKAKA:

S. 1176. A bill to improve the provision of
health care and services to veterans in Ha-
waii, and for other purposes; to the Com-
mittee on Veterans’ Affairs.

By Mr. AKAKA:

S. 1177. A bill to improve mental health
services at all facilities of the Department of
Veterans Affairs; to the Committee on Vet-
erans’ Affairs.

By Mr. MARTINEZ:

S. 1178. A bill to amend the Internal Rev-
enue Code of 1986 to allow individuals a re-
fundable credit against income tax for the
purchase of private health insurance; to the
Committee on Finance.

By Mr. KENNEDY:

S. 1179. A bill to amend title SVIII of the
Social Security Act to ensure that benefits
under part D of such title have no impact on
benefits under other Federal programs; to
the Committee on Finance.

By Mr. OBAMA:

S. 1180. A bill to amend title 38, United
States Code, to reauthorize various programs
servicing the needs of homeless veterans for
fiscal years 2007 through 2011, and for other
purposes; to the Committee on Veterans’ Af-
fairs.

By Mr. CORNYN (for himself, Mr.
LEAHY, Mr. FEINGOLD, and Mr. ALEX-
ANDER):

S. 1181. A bill to ensure an open and delib-
erate process in Congress by providing that
any future legislation to establish a new ex-
emption to section 552 of title 5, United
States Code (commonly referred to as the
Freedom of Information Act) be stated ex-
plicitly within the text of the bill; to the
Committee on the Judiciary.

By Mr. CRAIG:

S. 1182. A bill to amend title 38, United
States Code, to improve health care for vet-
erans, and for other purposes; to the Com-
mittee on Veterans’ Affairs.

By Mr. WARNER (for himself, Mr.
LIEBERMAN, Mr. ROBERTS, Ms.
STABENOW, Mr. DURBIN, and Mr.
ALLEN):

S. 1183. A bill to provide additional assist-
ance to recipients of Federal Pell Grants who
are pursuing programs of study in engineer-
ing, mathematics, science, or foreign lan-
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guages; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. BIDEN:

S. 1184. A bill to waive the passport fees for
a relative of a deceased member of the
Armed Forces proceeding abroad to visit the
grave of such member or to attend a funeral
or memorial service for such member; to the
Committee on Foreign Relations.

By Mr. DODD:

S. 1185. A bill to protect United States
workers from competition of foreign
workforces for performance of Federal and
State contracts; to the Committee on Home-
land Security and Governmental Affairs.

By Mr. DOMENICI (for himself, Mr.
SCHUMER, Mr. COCHRAN, Mr. ALLARD,
and Mr. COLEMAN):

S. 1186. A bill to amend the Internal Rev-
enue Code of 1986 to provide the same capital
gains treatment for art and collectibles as
for other investment property and to provide
that a deduction equal to fair market value
shall be allowed for charitable contributions
of literary, musical, artistic, or scholarly
compositions created by the donor; to the
Committee on Finance.

By Mr. ALLEN:

S. 1187. A bill for the relief of James Sy-
mington; to the Committee on the Judiciary.

By Mr. ALLEN:

S. 1188. A bill for the relief of Fereshteh
Sani; to the Committee on the Judiciary.

By Mr. SALAZAR:

S. 1189. A bill to require the Secretary of
Veterans Affairs to publish a strategic plan
for long-term care, and for other purposes; to
the Committee on Veterans’ Affairs.

By Mr. SALAZAR:

S. 1190. A bill to provide sufficient blind re-
habilitation outpatient specialists at med-
ical centers of the Department of Veterans
Affairs; to the Committee on Veterans’ Af-
fairs.

By Mr. SALAZAR:

S. 1191. A bill to establish a grant program
to provide innovative transportation options
to veterans in remote rural areas; to the
Committee on Veterans’ Affairs.

By Mr. SALAZAR:

S. 1192. A bill to amend section 51 of the In-
ternal Revenue Code of 1986 to expand the
eligibility for the work opportunity tax cred-
it to all disabled veterans; to the Committee
on Finance.

By Mrs. BOXER (for herself and Mr.
SCHUMER):

S. 1193. A Dbill to direct the Assistant Sec-
retary of Homeland Security for the Trans-
portation Security Administration to issue
regulations requiring turbojet aircraft of air
carriers to be equipped with missile defense
systems, and for other purposes; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

—————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. FEINGOLD (for himself and Mr.
KOHL):

S. Res. 161. A resolution honoring the life
of Robert M. La Follette, Sr., on the sesqui-
centennial of his birth; to the Committee on
the Judiciary.

By Ms. SNOWE (for herself, Mr. OBAMA,
Mr. CORZINE, Mrs. BOXER, Mrs. MUR-
RAY, Mrs. CLINTON, Mr. HARKIN, Mr.
DURBIN, Mrs. FEINSTEIN, Mr. REID,
Mr. FEINGOLD, and Mr. JEFFORDS):

S. Res. 162. A resolution expressing the
sense of the Senate concerning Griswold v.
Connecticut; to the Committee on the Judi-
ciary.
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ADDITIONAL COSPONSORS

S. 65
At the request of Mr. INHOFE, the
names of the Senator from Pennsyl-
vania (Mr. SANTORUM), the Senator
from Utah (Mr. HATCH) and the Senator
from Nevada (Mr. ENSIGN) were added
as cosponsors of S. 65, a bill to amend
the age restrictions for pilots.
S. 98
At the request of Mr. ALLARD, the
name of the Senator from Alabama
(Mr. SESSIONS) was added as a cospon-
sor of S. 98, a bill to amend the Bank
Holding Company Act of 1956 and the
Revised Statutes of the United States
to prohibit financial holding companies
and national banks from engaging, di-
rectly or indirectly, in real estate bro-
kerage or real estate management ac-
tivities, and for other purposes.
S. 104
At the request of Mr. TALENT, the
name of the Senator from South Da-
kota (Mr. THUNE) was added as a co-
sponsor of S. 104, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide tax-exempt financing of highway
projects and rail-truck transfer facili-
ties.
S. 151
At the request of Mr. PRYOR, the
name of the Senator from Florida (Mr.
NELSON) was added as a cosponsor of S.
151, a bill to amend title 38, United
States Code, to require an annual plan
on outreach activities of the Depart-
ment of Veterans Affairs.
S. 181
At the request of Mr. ENSIGN, the
name of the Senator from North Caro-
lina (Mr. BURR) was added as a cospon-
sor of S. 181, a bill to amend the Inter-
nal Revenue Code of 1986 to allow a
credit against income tax for taxpayers
owning certain commercial power
takeoff vehicles.
S. 340
At the request of Mr. LUGAR, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 340, a bill to maintain the
free flow of information to the public
by providing conditions for the feder-
ally compelled disclosure of informa-
tion by certain persons connected with
the news media.
S. 350
At the request of Mr. LUGAR, the
name of the Senator from Alaska (Ms.
MURKOWSKI) was added as a cosponsor
of S. 350, a bill to amend the Foreign
Assistance Act of 1961 to provide assist-
ance for orphans and other vulnerable
children in developing countries, and
for other purposes.
S. 369
At the request of Mr. DODD, the name
of the Senator from Connecticut (Mr.
LIEBERMAN) was added as a cosponsor
of S. 369, a bill to establish protections
against compelled disclosure of
sources, and news information, by per-
sons providing services for the news
media.
S. 390
At the request of Mr. DoDpD, the name
of the Senator from Illinois (Mr.
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OBAMA) was added as a cosponsor of S.
390, a bill to amend title XVIII of the
Social Security Act to provide for cov-
erage of ultrasound screening for ab-
dominal aortic aneurysms under part B
of the medicare program.
S. 392
At the request of Mr. LEVIN, the
name of the Senator from New Jersey
(Mr. CORZINE) was added as a cosponsor
of S. 392, a bill to authorize the Presi-
dent to award a gold medal on behalf of
Congress, collectively, to the Tuskegee
Airmen in recognition of their unique
military record, which inspired revolu-
tionary reform in the Armed Forces.
S. 438
At the request of Mr. ENSIGN, the
name of the Senator from Virginia (Mr.
WARNER) was added as a cosponsor of S.
438, a bill to amend title XVIII of the
Social Security Act to repeal the medi-
care outpatient rehabilitation therapy
caps.
S. 484
At the request of Mr. WARNER, the
name of the Senator from West Vir-
ginia (Mr. BYRD) was added as a co-
sponsor of S. 484, a bill to amend the
Internal Revenue Code of 1986 to allow
Federal civilian and military retirees
to pay health insurance premiums on a
pretax basis and to allow a deduction
for TRICARE supplemental premiums.
S. 489
At the request of Mr. ALEXANDER, the
name of the Senator from Alaska (Ms.
MURKOWSKI) was added as a cosponsor
of S. 489, a bill to amend chapter 111 of
title 28, United States Code, to limit
the duration of Federal consent decrees
to which State and local governments
are a party, and for other purposes.
S. 549
At the request of Mr. ALLARD, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 549, a bill to extend a cer-
tain high priority corridor in the
States of Colorado, Nebraska, South
Dakota, and Wyoming.
S. 580
At the request of Mr. SMITH, the
name of the Senator from Kentucky
(Mr. BUNNING) was added as a cosponsor
of S. 580, a bill to amend the Internal
Revenue Code of 1986 to allow certain
modifications to be made to qualified
mortgages held by a REMIC or a grant-
or trust.
S. 603
At the request of Ms. LANDRIEU, the
name of the Senator from Mississippi
(Mr. COCHRAN) was added as a cospon-
sor of S. 603, a bill to amend the Con-
sumer Credit Protection Act to assure
meaningful disclosures of the terms of
rental-purchase agreements, including
disclosures of all costs to consumers
under such agreements, to provide cer-
tain substantive rights to consumers
under such agreements, and for other
purposes.
S. 614
At the request of Mr. SPECTER, the
name of the Senator from Maine (Ms.
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CoOLLINS) was added as a cosponsor of S.
614, a bill to amend title 38, United
States Code, to permit medicare-eligi-
ble veterans to receive an out-patient
medication benefit, to provide that cer-
tain veterans who receive such benefit
are not otherwise eligible for medical
care and services from the Department
of Veterans Affairs, and for other pur-
poses.
S. 619
At the request of Mrs. FEINSTEIN, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 619, a bill to amend title II of
the Social Security Act to repeal the
Government pension offset and wind-
fall elimination provisions.
S. 647
At the request of Mrs. LINCOLN, the
name of the Senator from Iowa (Mr.
HARKIN) was added as a cosponsor of S.
647, a bill to amend title XVIII of the
Social Security Act to authorize phys-
ical therapists to evaluate and treat
medicare beneficiaries without a re-
quirement for a physician referral, and
for other purposes.
S. 750
At the request of Mr. KYL, the name
of the Senator from Kentucky (Mr.
BUNNING) was added as a cosponsor of
S. 750, a bill to amend the Internal
Revenue Code of 1986 to allow look-
through treatment of payments be-
tween related foreign corporations.
S. 756
At the request of Mr. BENNETT, the
names of the Senator from Michigan
(Ms. STABENOW) and the Senator from
Maryland (Mr. SARBANES) were added
as cosponsors of S. 756, a bill to amend
the Public Health Service Act to en-
hance public and health professional
awareness and understanding of lupus
and to strengthen the Nation’s re-
search efforts to identify the causes
and cure of lupus.
S. 828
At the request of Mr. HARKIN, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 828, a bill to enhance and
further research into paralysis and to
improve rehabilitation and the quality
of life for persons living with paralysis
and other physical disabilities, and for
other purposes.
S. 853
At the request of Mr. LUGAR, the
name of the Senator from Texas (Mr.
CORNYN) was added as a cosponsor of S.
853, a bill to direct the Secretary of
State to establish a program to bolster
the mutual security and safety of the
United States, Canada, and Mexico,
and for other purposes.
S. 859
At the request of Mr. SANTORUM, the
name of the Senator from Hawaii (Mr.
INOUYE) was added as a cosponsor of S.
859, a bill to amend the Internal Rev-
enue Code of 1986 to allow an income
tax credit for the provision of home-
ownership and community develop-
ment, and for other purposes.
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S. 863
At the request of Mr. CONRAD, the
name of the Senator from Maine (Ms.
SNOWE) was added as a cosponsor of S.
863, a bill to require the Secretary of
the Treasury to mint coins in com-
memoration of the centenary of the be-
stowal of the Nobel Peace Prize on
President Theodore Roosevelt, and for
other purposes.
S. 877
At the request of Mr. HAGEL, his
name was added as a cosponsor of S.
877, a bill to provide for a biennial
budget process and a biennial appro-
priations process and to enhance over-
sight and the performance of the Fed-
eral Government.
S. 980
At the request of Mr. NELSON of Flor-
ida, the name of the Senator from New
York (Mrs. CLINTON) was added as a co-
sponsor of S. 980, a bill to provide state
and local governments with financial
assistance that will increase their abil-
ity and effectiveness in monitoring
convicted sex offenders by developing
and implementing a program using
global positioning systems to monitor
convicted sexual offenders or sexual
predators released from confinement.
S. 1002
At the request of Mr. BAUCUS, the
name of the Senator from Illinois (Mr.
DURBIN) was added as a cosponsor of S.
1002, a bill to amend title XVIII of the
Social Security Act to make improve-
ments in payments to hospitals under
the medicare program, and for other
purposes.
S. 1022
At the request of Mr. SMITH, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
1022, a bill to amend the Internal Rev-
enue Code of 1986 to allow for an energy
efficient appliance credit.
S. 1057
At the request of Mr. DORGAN, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 1057, a bill to amend the
Indian Health Care Improvement Act
to revise and extend that Act.
S. 1062
At the request of Mr. KENNEDY, the
name of the Senator from West Vir-
ginia (Mr. BYRD) was added as a co-
sponsor of S. 1062, a bill to amend the
Fair Labor Standards Act of 1938 to
provide for an increase in the Federal
minimum wage.
S. 1076
At the request of Mr. TALENT, the
names of the Senator from Indiana
(Mr. BAYH) and the Senator from Colo-
rado (Mr. SALAZAR) were added as co-
sponsors of S. 1076, a bill to amend the
Internal Revenue Code of 1986 to extend
the excise tax and income tax credits
for the production of biodiesel.
S. 1104
At the request of Mrs. CLINTON, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
1104, a bill to amend titles XIX and XXI
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of the Social Security Act to provide
States with the option to cover certain
legal immigrants under the medicaid
and State children’s health insurance
programs.
S. 1123
At the request of Mr. LEVIN, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 1123, a bill to suspend tempo-
rarily the duty on certain microphones
used in automotive interiors.
S. 1160
At the request of Mr. SMITH, the
name of the Senator from New York
(Mr. SCHUMER) was added as a cospon-
sor of S. 1160, a bill to amend the Inter-
nal Revenue Code of 1986 to restore, in-
crease, and make permanent the exclu-
sion from gross income for amounts re-
ceived under qualified group legal serv-
ices plan.
S.J. RES. 12
At the request of Mr. HATCH, the
name of the Senator from Alaska (Ms.
MURKOWSKI) was added as a cosponsor
of S.J. Res. 12, a joint resolution pro-
posing an amendment to the Constitu-
tion of the United States authorizing
Congress to prohibit the physical dese-
cration of the flag of the United States.
S. CON. RES. 16
At the request of Mr. BINGAMAN, the
names of the Senator from Michigan
(Ms. STABENOW) and the Senator from
Alaska (Ms. MURKOWSKI) were added as
cosponsors of S. Con. Res. 16, a concur-
rent resolution conveying the sym-
pathy of Congress to the families of the
young women murdered in the State of
Chihuahua, Mexico, and encouraging
increased United States involvement in
bringing an end to these crimes.
S. CON. RES. 24
At the request of Mr. GRAHAM, the
name of the Senator from Colorado
(Mr. ALLARD) was added as a cosponsor
of S. Con. Res. 24, a concurrent resolu-
tion expressing the grave concern of
Congress regarding the recent passage
of the anti-secession law by the Na-
tional People’s Congress of the People’s
Republic of China.
S. RES. 39
At the request of Ms. LANDRIEU, the
names of the Senator from West Vir-
ginia (Mr. BYRD), the Senator from
Oklahoma (Mr. COBURN), the Senator
from Minnesota (Mr. COLEMAN), the
Senator from Idaho (Mr. CRAIG), the
Senator from Maryland (Ms. MIKULSKI)
and the Senator from Washington (Mrs.
MURRAY) were added as cosponsors of
S. Res. 39, a resolution apologizing to
the victims of lynching and the de-
scendants of those victims for the fail-
ure of the Senate to enact anti-lynch-
ing legislation.
S. RES. 42
At the request of Mr. LUGAR, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
Res. 42, a resolution expressing the
sense of the Senate on promoting ini-
tiatives to develop an HIV vaccine.
S. RES. 134
At the request of Mr. SMITH, the
names of the Senator from Michigan
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(Mr. LEVIN) and the Senator from Mas-
sachusetts (Mr. KENNEDY) were added
as cosponsors of S. Res. 134, a resolu-
tion expressing the sense of the Senate
regarding the massacre at Srebrenica
in July 1995.
S. RES. 155

At the request of Mr. BIDEN, the
names of the Senator from New Mexico
(Mr. BINGAMAN), the Senator from Col-
orado (Mr. SALAZAR), the Senator from
Washington (Ms. CANTWELL), the Sen-
ator from Delaware (Mr. CARPER) and
the Senator from North Dakota (Mr.
DORGAN) were added as cosponsors of S.
Res. 155, a resolution designating the
week of November 6 through November
12, 2005, as ‘‘National Veterans Aware-
ness Week’ to emphasize the need to
develop educational programs regard-
ing the contributions of veterans to the
country.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. DEMINT:

S. 1173. A bill to amend the National
Labor Relations Act to ensure the
right of employees to a secret-ballot
election conducted by the National
Labor Relations Board; to the Com-
mittee on Health, Education, Labor,
and Pensions.

Mr. DEMINT. Mr. President, today I
introduce the Secret Ballot Protection
Act, a measure that would amend the
National Labor Relations Act, NLRA,
to ensure the right of employees to a
secret ballot election conducted by the
National Labor Relations Board,
NLRB, when deciding whether to be
represented by a labor organization.

The legislation would prohibit a
union from being recognized based on a
“‘card check’” campaign. Under a card
check system, a union gathers author-
ization cards purportedly signed by
workers expressing their desire for the
union to represent them. By their very
nature, card checks strip employees of
the right to choose freely, safely, and
anonymously, whether to unionize and
leave them open to harassment, intimi-
dation, and union pressure.

The bill also addresses the increasing
pressure faced by employers from
union bosses to recognize unions based
on a card check campaign and forego
the customary secret ballot election
supervised by the National Labor Rela-
tions Board, NLRB, which gives work-
ers the ability to vote their conscience
without fear of reprisal.

Under current law, employers may
voluntarily recognize unions based on
these card checks, but are not required
to do so. However, threats, boycotts,
and other forms of public pressure are
increasingly being used to force em-
ployers to recognize unions based on a
card-check rather than the customary
secret ballot election. The need for leg-
islation to protect workers’ rights
could not be more clear.

It is no secret that hostile campaigns
against American businesses to dis-
credit employers have become a key
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organizing tactic used by union bosses
across the country. These and other
pressure tactics are often designed to
hurt employers, their workers, and the
economy, unless the demands of union
leaders are met. It is wrong that union
bosses are using these types of tactics
at the expense of secret ballot elec-
tions, depriving rank-and-file workers
of the ability to freely vote their con-
science without fear of retaliation.

The Secret Ballot Protection Act will
preserve the integrity of workers’ free-
dom of choice and the right to a secret
ballot election; it will protect workers
from fear, threats, misinformation, and
coercion by a union or coworkers to
sign union authorization cards; and it
will eliminate a union’s ability to coer-
cively terrorize an employer into rec-
ognition under duress. These funda-
mental protections can be achieved by
simply requiring unions to win a ma-
jority of worker support in an anony-
mous, secret ballot election which
eliminates the shroud of union intimi-
dation tactics.

Supporting the right to a private
vote and outlawing the corrupt card
check practice of allowing union thugs
to bully, harass, and scare workers who
object to union membership is abso-
lutely critical to democracy and free-
dom of choice.

Secret ballots are an absolutely es-
sential ingredient for any functioning
democratic system. The lack of secret
ballot elections is how oppressive re-
gimes manage to stay in power without
majority support. Repelling such op-
pression hinges on the ability to walk
into a voting booth, pull the curtain,
and vote for anyone or anything we
please with confidence the vote will be
counted but never revealed to anyone
who could use the knowledge to retali-
ate.

Evidence clearly demonstrates that
secret ballot elections are more accu-
rate indicators than card checks of
whether employees actually wish to be
recognized by a union. Numerous court
decisions echo this fact. For example,
in the case NLRB v. S.S. Logan Pack-
ing Co., the court said:

It would be difficult to imagine a more un-
reliable method of ascertaining the real
wishes of employees than a card check, un-
less it were an employer’s request for an
open show of hands. The one is no more reli-
able than the other.

There is no question that card checks
leave employees open to harassment,
intimidation, and wunion pressure.
Workers’ democratic rights should be
protected, and the Secret Ballot Pro-
tection Act will make sure that hap-
pens by preserving the secret ballot
election process. This important meas-
ure would guarantee workers the right
to an anonymous, secret ballot election
conducted by the NLRB and eliminate
the use of intimidation and threats by
organizers to coerce workers into join-
ing a union.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1173

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Secret Bal-
lot Protection Act of 2005™.
SEC. 2. FINDINGS.

Congress makes the following findings:

(1) The right of employees under the Na-
tional Labor Relations Act (29 U.S.C. 151 et
seq.) to choose whether to be represented by
a labor organization by way of secret ballot
election conducted by the National Labor
Relations Board is among the most impor-
tant protections afforded wunder Federal
labor law.

(2) The right of employees to choose by se-
cret ballot is the only method that ensures a
choice free of coercion, intimidation, irregu-
larity, or illegality.

(3) The recognition of a labor organization
by using a private agreement, rather than a
secret ballot election overseen by the Na-
tional Labor Relations Board, threatens the
freedom of employees to choose whether to
be represented by a labor organization, and
severely limits the ability of the National
Labor Relations Board to ensure the protec-
tion of workers.

SEC. 3. NATIONAL LABOR RELATIONS ACT.

(a) RECOGNITION OF REPRESENTATIVE.—

(1) IN GENERAL.—Section 8(a)(2) of the Na-
tional Labor Relations Act (29 U.S.C.
158(a)(2)) is amended by inserting before the
colon the following: ‘‘or to recognize or bar-
gain collectively with a labor organization
that has not been selected by a majority of
such employees in a secret ballot election
conducted by the National Labor Relations
Board in accordance with section 9.

(2) APPLICATION.—The amendment made by
paragraph (1) shall not apply to collective
bargaining relationships in which a labor or-
ganization with majority support was law-
fully recognized prior to the date of enact-
ment of this Act.

(b) ELECTION REQUIRED.—

(1) IN GENERAL.—Section 8(b) of the Na-
tional Labor Relations Act (29 U.S.C. 158(b))
is amended—

(A) in paragraph (6), by striking ‘“‘and” at
the end;

(B) in paragraph (7), by striking the period
at the end and inserting ‘‘; and’’; and

(C) by adding at the end the following:

‘“(8) to cause or attempt to cause an em-
ployer to recognize or bargain collectively
with a representative of a labor organization
that has not been selected by a majority of
such employees in a secret ballot election
conducted by the National Labor Relations
Board in accordance with section 9.”".

(2) APPLICATION.—The amendment made by
paragraph (1) shall not apply to collective
bargaining relationships that were recog-
nized prior to the date of enactment of this
Act.

(¢) SECRET BALLOT ELECTION.—Section 9(a)
of the National Labor Relations Act (29
U.S.C. 159(a)), is amended—

(1) by striking ‘‘Representatives’ and in-
serting ‘(1) Representatives’’;

(2) by inserting after ‘‘designated or se-
lected” the following: ‘“‘by a secret ballot
election conducted by the National Labor
Relations Board in accordance with this sec-
tion’’; and

(3) by adding at the end the following:

“(b) The secret ballot election requirement
under paragraph (1) shall not apply to collec-
tive bargaining relationships that were rec-
ognized before the date of the enactment of
the Secret Ballot Protection Act of 2005.”.
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SEC. 4. REGULATIONS.

Not later than 6 months after the date of
the enactment of this Act, the National
Labor Relations Board shall review and re-
vise all regulations promulgated prior to
such date of enactment to implement the
amendments made by this Act.

By Mr. AKAKA:

S. 1176. A bill to improve the provi-
sion of health care and services to vet-
erans in Hawaii, and for other pur-
poses; to the Committee on Veterans’
Affairs.

Mr. AKAKA. Mr. President, I rise
today to introduce the ‘‘Neighbor Is-
lands Veterans Health Care Improve-
ments Act.” My State of Hawaii is
home to 115,000 veterans, nearly 18,000
of whom avail themselves of VA health
care. Unfortunately, the level of care
provided to those living on Oahu and
the Neighbor Islands—Kauai, Molokai,
Lanai, Maui, and the Big Island—is not
at the optimal level. My legislation
would significantly improve the level
of care the veterans residing in Hawaii
have so bravely earned.

Hawaii is undoubtedly an exceptional
place to make one’s home, and its pop-
ulation continues to grow each year.
As such, the number of veterans seek-
ing VA health care has grown. How-
ever, the level of services provided to
Hawaii’s veterans has failed to keep
pace. Additionally, each day more vet-
erans are returning home to Hawaii
from the Global War on Terror, includ-
ing Operations Enduring and Iraqi
Freedom. It is critical that these brave
men and women receive adequate care.
It is equally critical that today’s vet-
erans receive needed long-term care
and mental health care.

My bill would ensure that care and
facilities are optimized, that the bur-
den of VA personnel is diminished, and
that veterans throughout the state re-
ceive specialized care. Specifically, my
legislation calls for new Community
Based Outpatient Clinics and Vet Cen-
ters in areas that desperately need ad-
ditional health care facilities, as well
as expanding services at those already
in existence. Satellite clinics providing
both medical care and mental health
counseling would be opened on the is-
lands of Molokai and Lanai, which cur-
rently lack VA facilities. Staff levels
at existing clinics and Vet Centers
would be increased to compensate for
these new clinics and to provide needed
community-based long-term care, such
as home care. My legislation also au-
thorizes the construction of a $10 mil-
lion mental health center on the
grounds of Tripler Army Medical Cen-
ter, which will include an inpatient
Post-Traumatic Stress Disorder resi-
dential treatment program.

That our veterans receive the long-
term care to which they are entitled is
of major concern to me. In fact, the
Committee on Veterans’ Affairs, of
which I am Ranking Member, held a
hearing on the potential demand for
long-term care just this May. I would
like to point out that the VA Center
for Aging in Honolulu—the only VA
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nursing home in the State—has a mere
60 beds. This is nowhere near sufficient
to care for the number of veterans who
reside there. Furthermore, community
nursing home beds are limited. Given
the dearth of nursing home beds, both
VA and community, the Neighbor Is-
lands Veterans Health Care Improve-
ments Act authorizes a medical care
foster program on the Island of Oahu.
Modeled on the successful Medical Care
Foster Program at the Central Arkan-
sas Veterans Health Care System, such
a system places veterans in a perma-
nent foster home, allowing them to re-
main in the community while receiving
the care they need.

Because I believe specialized care,
such as orthopedics and opthamology,
are limited on the neighbor islands, the
bill directs that VA fully study the
provision of such care. VA would then
be required to make a formal deter-
mination as to the adequacy of special-
ized care. I may seek to direct im-
provements in this area at a later date.

This bill is vital to those veterans re-
siding in Hawaii. Though they may live
far from the other veterans on the
mainland, they are just as entitled to
quality health care.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

(The bill will be printed in a future
edition of the RECORD.)

By Mr. AKAKA:

S. 1177. A Dbill to improve mental
health services at all facilities of the
Department of Veterans Affairs; to the
Committee on Veterans’ Affairs.

Mr. AKAKA. Mr. President, I rise
proudly today to introduce legislation
that would enhance the Department of
Veterans Affairs’ (VA) ability to pro-
vide mental health and other special-
ized services to its patients. At a time
when our Nation is at war, it is impera-
tive that we ensure that all veterans
have access to top quality mental
health care, whether they visit a VA
hospital or clinic.

At the time of its creation, the VA
health care system was tasked with
meeting the special needs of its vet-
eran patients. Those veterans who suf-
fered from spinal cord injuries, ampu-
tations, Dblindness, Post-Traumatic
Stress Disorder, substance abuse, and
homelessness required unique forms of
treatment and rehabilitation. During
the past few decades, VA has emerged
as the industry leader in providing spe-
cialized services to these types of pa-
tients. Much of VA’s expertise in these
areas remains unparalleled in the larg-
er health care community—particu-
larly with regard to mental health
care.

However, it is with great dismay that
I rise today, as VA’s specialized pro-
grams are in jeopardy due to budget
constraints. Increased demand and
flatline budget increases over the past
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few years have literally starved the
system. Sadly, this problem is not a
new one. Back in 1996, Congress recog-
nized the merits of these specialized
programs and that they could be vul-
nerable to cuts because of their smaller
scale. As such, we enacted legislation
that required VA to retain its capacity
to provide specialized services at the
levels in place at the time of the bill’s
passage in 1996, and to annually report
as to the status of its compliance with
this requirement.

Despite this effort by Congress and
the actions of my predecessors on this
Committee to subsequently strengthen
the original legislation to protect VA’s
specialized services, VA continues to
underfund and cut back resources for
these vital programs. Additionally, VA
has employed measures such as count-
ing dollars according to 1996 levels to
appear as if they are in compliance. In
the area of mental health care, this has
been especially true. My proposed leg-
islation amends the statute to ensure
that capacity funding levels are ad-
justed for inflation. We need to be talk-
ing about real dollars—not 1996 dol-
lars—to get a true sense of VA’s capac-
ity to care for veterans with mental
health needs.

This legislation would also mandate
that VA carry out a number of meas-
ures designed to improve mental health
and substance abuse treatment capac-
ity at Community-Based Outpatient
Clinics and throughout the VA system.
Currently, many clinics do not even
provide mental health services at all.
My bill would ensure that at least 90
percent of all clinics can provide men-
tal health services, either onsite or
through referrals. Furthermore, it
would establish more comprehensive
performance measures to provide in-
centives for clinics to maintain mental
health capacity, for primary care doc-
tors to screen patients for mental ill-
ness, and require that every primary
health care facility be able to provide
at least five days of inpatient detoxi-
fication services.

Finally, the bill seeks to foster great-
er cooperation between VA and the De-
partment of Defense (DoD) in treating
servicemembers and subsequently vet-
erans who suffer from some form of
mental health or readjustment dis-
order. It has been estimated that any-
where from 20 to 30 percent of the men
and women who are currently serving
in Iraq and Afghanistan will require
treatment for a mental health issue.
The bill would direct the two Depart-
ments to agree upon standardized sepa-
ration screening procedures for sexual
trauma and mental health disorders, as
well as establish a joint VA-DoD
Workgroup to examine potential ways
of combating stigma associated with
mental illness, educate servicemem-
bers’ families, and make VA’s expertise
in the field of mental health more
readily available to DoD providers.

We still have much work to do in the
area of mental illness associated with
service in the armed forces. But this
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bill is a step in the right direction. I
ask my colleagues for their support of
this bill, for it not only seeks to com-
bat disorders that can be very debili-
tating, but it also would protect spe-
cialized services that are at the heart
of VA’s mission.

I ask unanimous consent that the
full text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1177

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Veterans
Mental Health Care Capacity Enhancement
Act of 2005.

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Mental health treatment capacity at
community-based outpatient clinics remains
inadequate and inconsistent, despite the re-
quirement under section 1706(c) of title 38,
United States Code, that every primary care
health care facility of the Department of
Veterans Affairs develop and carry out a
plan to meet the mental health care needs of
veterans who require such services.

(2) In 2001, the minority staff of the Com-
mittee on Veterans’ Affairs of the Senate
conducted a survey of community-based out-
patient clinics and found that there was no
established systemwide baseline of accept-
able mental health service levels at such
clinics.

(3) In 2004, the Department of Veterans Af-
fairs workgroup on mental health care,
which developed and submitted a Com-
prehensive Mental Health Strategic Plan to
the Secretary of Veterans Affairs, found
service and funding gaps within the Depart-
ment of Veterans Affairs health care system,
and made numerous recommendations for
improvements. As of May 2005, Congress had
not received a final vreport on the
workgroup’s findings.

(4) In February 2005, the Government Ac-
countability Office reported that the Depart-
ment of Veterans Affairs had not fully met
any of the 24 clinical care and education rec-
ommendations made in 2004 by the Special
Committee on Post-Traumatic Stress Dis-
order of the Under Secretary for Health, Vet-
erans Health Administration.

SEC. 3. REQUIRED CAPACITY FOR COMMUNITY-
BASED OUTPATIENT CLINICS.

(a) STRENGTHENING OF PERFORMANCE MEAS-
URES FOR MENTAL HEALTH PROGRAMS.—Sec-
tion 1706(b)(6) of title 38, United States Code,
is amended by adding at the end the fol-
lowing:

‘(D) The Under Secretary shall include, as
goals in the performance contracts entered
into with Network Directors to prioritize
mental health services—

‘“(i) establishing appropriate staff-patient
ratio levels for various programs (including
mental health services at community-based
outpatient clinics);

‘“(i1) fostering collaborative environments
for providers; and

‘“(iii) encouraging clinicians to conduct
mental health consultations during primary
care visits.”.

(b) INFLATIONARY INDEXING OF CAPACITY
REQUIREMENTS.—Section 1706(b) of title 38,
United States Code, is amended by adding at
the end the following:

‘(7Y For the purposes of meeting and re-
porting on the capacity requirements under
paragraph (1), the Secretary shall ensure
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that the funding levels allocated for special-
ized treatment and rehabilitative services
for disabled veterans are adjusted for infla-
tion each fiscal year.”.

(¢) MENTAL HEALTH AND SUBSTANCE ABUSE
SERVICES.—Section 1706(c) of title 38, United
States Code, is amended—

(1) by inserting (@1)”
retary’’; and

(2) by adding at the end the following:

‘“(2) The Secretary shall ensure that not
less than 90 percent of community-based out-
patient clinics have the capacity to provide
onsite, contract-referral, or tele-mental
health services—

““(A) for at least 10 percent of all clinic vis-
its by not later than September 30, 2006; and

‘(B) for at least 15 percent of all clinic vis-
its by not later than September 30, 2007.

‘“(83) The Secretary shall ensure that not
less than 2 years after the date of enactment
of this paragraph—

““(A) each primary care health care facility
of the Department has the capacity and re-
sources to provide not less than 5 days of in-
patient, residential detoxification services
onsite or at a nearby contracted or Depart-
ment facility; and

‘“(B) a case manager is assigned to coordi-
nate follow up outpatient services at each
community-based outpatient clinic.”.

(d) REPORTING REQUIREMENT.—Not later
than January 31, 2008, the Secretary of Vet-
erans Affairs shall submit a report to Con-
gress that—

(1) describes the status and availability of
mental health services at community-based
outpatient clinics;

(2) describes the substance of services
available at such clinics;

(3) includes the ratios between mental
health staff and patients at such clinics; and

(4) includes the certification of the Inspec-
tor General of the Department of Veterans
Affairs.

SEC. 4. COOPERATION ON MENTAL HEALTH
AWARENESS AND PREVENTION.

(a) AGREEMENT.—The Secretary of Defense

and the Secretary of Veterans Affairs shall

before ‘“The Sec-

enter into a Memorandum of TUnder-
standing—
1) to ensure that separating

servicemembers receive standardized indi-
vidual mental health and sexual trauma as-
sessments as part of separation exams; and

(2) includes the development of shared
guidelines on how to conduct the assess-
ments.

(b) ESTABLISHMENT OF JOINT VA-DOD
WORKGROUP ON MENTAL HEALTH.—

(1) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Secretary of Defense and the Secretary of
Veterans Affairs shall establish a joint
workgroup on mental health, which shall be
comprised of not less than 7 leaders in the
field of mental health appointed from their
respective departments.

(2) STUDY.—Not later than 1 year after the
establishment of the workgroup under para-
graph (1), the workgroup shall analyze the
feasibility, content, and scope of initiatives
related to—

(A) combating stigmas and prejudices asso-
ciated with servicemembers who suffer from
mental health disorders or readjustment
issues, through the use of peer counseling
programs or other educational initiatives;

(B) ways in which the Department of Vet-
erans Affairs can make their expertise in
treating mental health disorders more read-
ily available to Department of Defense men-
tal health care providers;

(C) family and spousal education to assist
family members of veterans and
servicemembers to recognize and deal with
signs of potential readjustment issues or
other mental health disorders; and
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(D) seamless transition of servicemembers
who have been diagnosed with mental health
disorders from active duty to veteran status
(in consultation with the Seamless Transi-
tion Task Force and other entities assisting
in this effort).

(3) REPORT.—Not later than June 30, 2007,
the Secretary of Defense and the Secretary
of Veterans Affairs shall submit a report to
Congress containing the findings and rec-
ommendations of the workgroup established
under this subsection.

SEC. 5. PRIMARY CARE CONSULTATIONS FOR
MENTAL HEALTH.

(a) GUIDELINES.—The Under Secretary for
Health, Veterans Health Administration,
shall establish systemwide guidelines for
screening primary care patients for mental
health disorders and illnesses.

(b) TRAINING.—Based upon the guidelines
established under subsection (a), the Under
Secretary for Health, Veterans Health Ad-
ministration, shall conduct appropriate
training for clinicians of the Department of
Veterans Affairs to carry out mental health
consultations.

By Mr. OBAMA:

S. 1180. A bill to amend title 38,
United States Code, to reauthorize var-
ious programs servicing the needs of
homeless veterans for fiscal years 2007
through 2011, and for other purposes; to
the Committee on Veterans’ Affairs.

Mr. OBAMA. Mr. President, the De-
partment of Veterans Affairs estimates
that on any given day, as many as
200,000 veterans are homeless. That is
200,000 men and women who have
fought for this country who will go
without the comfort of knowing that
they will have a roof over their head
and a place to call home.

If 200,000 of our Nation’s veterans will
g0 homeless tonight, the VA estimates
that about twice as many veterans will
experience homelessness this year.
Again, that is 400,000 men and women
who defended this great Nation, who
will be left out on the streets at some
point this year.

I hope my colleagues are as dis-
tressed as I am by these numbers, and
I hope my colleagues will join me in
supporting the bill I introduce today—
the Shelter All Veterans Everywhere
or ‘“SAVE” Reauthorization Act of
2005.

This bill reauthorizes many of the
soon-to-expire homeless veterans pro-
grams currently serving this needy
population, including the Homeless
Providers Grant and Per Diem Pro-
gram and the Homeless Veterans Re-
integration Program. These programs
work to provide much-needed services
to homeless veterans so that they can
find jobs and ultimately find a stable
home. These programs deserve to be
continued. The SAVE Reauthorization
Act actually expands the reach of the
Homeless Veterans Reintegration Pro-
gram, which provides job placement
and training assistance, to include
those veterans at risk of homelessness
as well as those actually homeless, so
that we can work to prevent homeless-
ness before it happens.

At a time when so many of my col-
leagues are working to ensure that our
Nation’s veterans receive the benefits
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and services they have earned and de-
serve, we cannot forget the neediest of
our veterans—the homeless veterans. I
hope my colleagues will join me in sup-
porting these worthy programs.

Mr. CORNYN (for himself, Mr.
LEAHY, Mr. FEINGOLD, and Mr.
ALEXANDER):

S. 1181. A bill to ensure an open and
deliberate process in Congress by pro-
viding that any future legislation to
establish a new exemption to section
552 of title 5, United States Code (com-
monly referred to as the Freedom of In-
formation Act) be stated explicitly
within the text of the bill; to the Com-
mittee on the Judiciary.

Mr. CORNYN. Mr. President, on Feb-
ruary 16, shortly before the President’s
Day recess, the Senator from Vermont
and I introduced the OPEN Govern-
ment Act of 2005 (S. 394)—bipartisan
legislation to promote accountability,
accessibility, and openness in govern-
ment, principally by strengthening and
enhancing the Federal law commonly
known as the Freedom of Information
Act. s

When I served as Attorney General of
Texas, it was my responsibility to en-
force Texas’s open government laws. I
am pleased to report that Texas is
known for having one of the strongest
sets of open government laws in our
Nation. And since that experience, I
have long believed that our Federal
Government could use ‘‘a little Texas
sunshine.” I am thus especially enthu-
siastic about the OPEN Government
Act, because that legislation attempts
to incorporate some of the most impor-
tant principles and elements of Texas
law into the Federal Freedom of Infor-
mation Act. And I am gratified that
Senators ALEXANDER, FEINGOLD,
ISAKSON, and NELSON of Nebraska are
cosponsors of the bipartisan Cornyn-
Leahy bill.

This legislation enjoys broad support
across the ideological spectrum. In-
deed, since its introduction on Feb-
ruary 16, the legislation has attracted
additional support. In particular, I am
pleased to report the endorsements of
three conservative public interest
groups—one devoted to the defense of
property rights, Defenders of Property
Rights, led by Nancie G. Marzulla, one
devoted to the issue of racial pref-
erences in affirmative action programs,
One Nation Indivisible, led by Linda
Chavez, and one devoted to the protec-
tion of religious liberty, Liberty Legal
Institute, led by Kelly Shackelford. I
ask unanimous consent that their en-
dorsement letters be printed in the
RECORD at the close of my remarks.
The point of including these letters in
the RECORD, of course, is not that these
groups are right or wrong in the pur-
suit of their respective causes, but that
the cause of open government is nei-
ther a Republican nor a Democrat
issue—neither a conservative nor a lib-
eral issue—rather, it is an American
issue.

I would like to take a few moments
to emphasize one particular provision
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of the Cornyn-Leahy bill—section 8. It
is a common sense provision. This pro-
vision should not be at all controver-
sial, and indeed, I am not aware of any
opposition whatsoever to it. The provi-
sion would simply help to ensure an
open and deliberate process in Con-
gress, by providing that any future leg-
islation to establish a new exemption
to the Federal Freedom of Information
Act must be stated explicitly within
the text of the bill. Specifically, any
future attempt to create a new so-
called ‘““(b)(3) exemption” to the Fed-
eral FOIA law must specifically cite
section (b)(3) of FOIA if it is to take ef-
fect. The justification for this provi-
sion is simple: Congress should not es-
tablish new secrecy provisions through
secret means. If Congress is to estab-
lish a new exemption to FOIA, it
should do so in the open and in the
light of day.

A recent news report published by
the Cox News Service amply dem-
onstrates the importance of this issue,
and specifically emphasizes the need
for section 8 of the Cornyn-Leahy bill.
I ask unanimous consent that a copy of
this news report be printed at the close
of my remarks.

Senator LEAHY and I firmly believe
that all of the provisions of the OPEN
Government Act are important—and
that, as the recent Cox News Service
report demonstrates, section 8 in par-
ticular is a worthy provision that can
and should be quickly enacted into law.
We note that July 4 is the anniversary
of the 1966 enactment of the original
Federal Freedom of Information Act.
Accordingly, we plan to devote our ef-
forts this month to getting section 8
approved by Congress and submitted to
the President for his signature by that
anniversary date.

Toward that end, we rise today to in-
troduce separate legislation to enact
section 8 of the OPEN Government Act
into law. We ask our colleagues in this
chamber to support this measure, first
in the Senate Judiciary Committee,
and then on the floor of the United
States Senate. And we look forward to
working with our colleagues in the
House—including Representative
LAMAR SMITH, the lead sponsor of the
OPEN Government Act in the House,
H.R. 867, as well as Chairman Tom
DAVIS, who leads the House Committee
on Government Reform, and Chairman
ToDpD PLATTS, who leads the House
Government Reform subcommittee
that recently held a hearing to review
the Federal FOIA law.

Section 8 of the Cornyn-Leahy bill is
a common-sense, uncontroversial pro-
vision that deserves the support of
every member of Congress. It simply
provides that, when Congress enacts
legislation—specifically, legislation to
exempt certain documents from disclo-
sure under FOIA—it do so in the open.
After all, if documents are to be kept
secret by an act of Congress, we should
at least make sure that that very act
of Congress itself not be undertaken in
secret.
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A Senate Judiciary subcommittee
held a hearing on the OPEN Govern-
ment Act on March 15. I hope that at
least section 8 of the legislation can be
enacted into law quickly, and that
Congress will then move to consider
the other important provisions of the
bill.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

MAY 25, 2005.
Hon. JOHN CORNYN,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR CORNYN: On behalf of the
Defenders of Property Rights, I would like to
commend you on your introduction of the
Openness Promotes Effectiveness in our Na-
tional Government Act of 2006 (OPEN Gov-
ernment Act). With this legislation, Ameri-
cans can have confidence that their govern-
ment is operating honestly and efficiently.

This proposed bill would be invaluable in
aiding our quest to protect the private prop-
erty rights of all Americans. The bill is bene-
ficial for property rights plaintiffs—it puts
teeth into the requirement that the govern-
ment timely respond to requests while still
protecting private property rights. For in-
stance, under the bill, if an agency does not
respond within the required 20 days, the
agency may not assert any exemption under
subsection (b) of the bill unless disclosure
would endanger national security, ‘‘disclose
personal private information protected by
section b52a or proprietary information,”’ or
would otherwise be prohibited by law. The
bill also provides for better review of agen-
cies’ responses to FOIA requests and for dis-
ciplinary actions for arbitrary and capri-
cious rejections of requests. If passed, this
bill would surely help private property own-
ers obtain faster access to information re-
garding actions that have taken their prop-
erty—and provide better enforcement if they
do not.

Your bill has our full and enthusiastic en-
dorsement. We thank you for your steadfast
commitment to liberty, open government,
and constitutionally guaranteed property
rights.

Yours truly,
NANCIE G. MARZULLA,
President.
ONE NATION INDIVISIBLE,
May 19, 2005.
Senator JOHN CORNYN,
U.S. Senate,
Washington, DC.

DEAR SENATOR CORNYN: I am writing to tell
you that One Nation Indivisible supports the
OPEN Government Act of 2005. Good luck
with its passage.

Sincerely,

Linda Chavez.
LIBERTY LEGAL INSTITUTE,
June 1, 2005.
Re: “OPEN Government Act’’ bill

Hon. JOHN CORNYN,
U.S. Senate, Washington, DC.

DEAR SENATOR CORNYN: We are fully on
board with your efforts on Freedom of Infor-
mation Act improvements. The government
should be open to its people. This is a core
requirement in any free society.

FOIA currently has little enforcement ca-
pability and was also hurt by the wrongly de-
cided Buckhannon decision. Citizens deserve
the protection of FOIA and the changes you
are proposing.

Please put us on your endorsement list for
the “OPEN Government Act’ bill. In fact,
we strongly believe the Buckhannon error
needs to be corrected for all §1983 cases.
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Last, even more abusive recently is the
abuse of Rule 68 to threaten and intimidate
citizens already victimized once by govern-
ment officials. The idea that civil rights vic-
tims, who win their suit (usually for just
nominal damages), may have to pay the gov-
ernment’s costs is obscene and a complete
violation of Congressional intent. I hope we
can fix this as well.

Thank you for your service to all Texans.

Sincerely,
KELLY SHACKELFORD,
Chief Counsel, Liberty Legal Institute.

There being no objection, the news
report was ordered to be printed in the
RECORD, as follows:

[From the Cox News Service, June 3, 2005]
CONGRESS CLOAKS MORE INFORMATION IN
SECRECY
(By Rebecca Carr)

WASHINGTON.—Few would argue with the
need for a national livestock identification
system to help the federal government han-
dle a disease outbreak such as mad cow.

But pending legislation calling for the na-
tion’s first electronic livestock tracking sys-
tem would prohibit the public from finding
out anything about animals in the system,
including the history of a cow sick with bo-
vine spongiform encephalopathy.

The only way the public can find out such
details is if the secretary of agriculture
makes the information public.

That’s because the legislation, sponsored
by Rep. Collin C. Peterson, D-Minn., includes
a provision that exempts information about
the system from being released under the
Freedom of Information Act.

Formally called the ‘‘third exemption,” it
is one of nine exemptions the government
can use to deny the release of information
requested under the FOI Act.

Open government advocates say it is the
most troubling of the nine exemptions be-
cause it allows Congress to cloak vital infor-
mation in secrecy through legislation, often
without a public hearing or debate. They say
Congress frequently invokes the exemption
to appease private sector businesses, which
argue it is necessary to protect proprietary
information.

“It is an easy way to slap a secrecy stamp
on the information,” said Rick Blum, direc-
tor of openthegovernment.org, a coalition of
more than 30 groups concerned about govern-
ment secrecy.

The legislative intent of Congress is far
more difficult to challenge than a federal
agency’s denial for the release of informa-
tion, said Kevin M. Goldberg, general counsel
to the American Society of Newspaper Edi-
tors.

‘““This secrecy is often perpetuated in se-
cret as most of the (third exemption) provi-
sions consist of one or two paragraph tucked
into a much larger bill with no notice that
the Freedom of Information Act will be af-
fected at all,”” Goldberg said.

There are at least 140 cases where congres-
sional lawmakers have inserted such exemp-
tions, according to a 2003 Justice Depart-
ment report.

The report notes that Congress has been
‘“‘increasingly active in enacting such statu-
tory provisions.”’

The exemptions have become so popular
that finding them in proposed legislation is
“‘like playing a game of Wackamole,”” one
staffer to Sen. Patrick Leahy, D-Vt., joked.
‘“As soon as you handle one, another one
pops up.”’

Congress used the exemption in its massive
Homeland Security Act three years ago,
granting businesses protection from informa-
tion disclosure if they agreed to share infor-
mation about the vulnerabilities of their fa-
cilities.
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And in another twist on the exemption,
Congress inserted a provision into the Con-
solidated Appropriations Act of 2004 that
states that ‘‘no funds appropriated under
this or any other act may be used to dis-
close” records about firearms tracking to
the public.

Government agencies have also sought pro-
tection from information disclosure.

For example, Congress passed an amend-
ment to the National Security Act in 1984
that exempted the CIA from having to com-
ply with the search and review requirements
of the FOI Act for its ‘‘operational files.”

Most of the information in those files,
which included records about foreign and
counterintelligence operations was already
protected from disclosure under the other ex-
emptions in the FOI Act.

But before Congress granted the exemp-
tion, the agency had to search and review
each document to justify withholding the in-
formation, which cost time and money.

Open government advocates say many of
the exemptions inserted into legislation are
not justified.

“This is back door secrecy,” said Thomas
Blanton, executive director of the National
Security Archive at George Washington Uni-
versity, a nonprofit research institute based
in Washington.

When an industry wants to keep informa-
tion secret, it seeks the so-called third ex-
emption, he said.

“It all takes place behind the sausage
grinder,” Blanton said. ‘“You don’t know
what gristle is going through the sport, you
just have to eat it.”

But Daniel J. Metcalfe, co-director of the
Justice Department’s Office of Information
and Privacy, said the exception is crucial to
the FOI Act’s structure.

In the case of the animal identification
bill, the exemption is critical to winning
support from the cattle industry and on Cap-
itol Hill.

“If we are going to develop an animal ID
system that’s effective and meaningful, we
have to respect participants’ private infor-
mation,” said Peterson, the Minnesota law-
maker who proposed the identification sys-
tem. ‘““The goal of a national animal I.D. sys-
tem is to protect livestock owners as well as
the public.”

As the livestock industry sees it, it is pro-
viding information that will help protect the
public health. In exchange for proprietary in-
formation about their herds, they believe
they should receive confidence that their
business records will not be shared with the
public.

““The producers would be reluctant to sup-
port the bill without the protection,” said
Bryan Dierlam, executive director of govern-
ment affairs at the National Cattleman’s
Beef Association.

The animal identification on bill provides
the government with the information it
needs to protect the public in the event of an
disease out break, Dierlam said. ‘“‘But it
would protect the producers from John Q.
Public trying to willy-nilly access their in-
formation.”

Food safety experts agree there is a clear
need for an animal identification system to
protect the public, but they are not certain
that the exemption to the FOI Act is nec-
essary.

“It’s sad that Congress feels they have to
give away something to the cattle industry
to achieve it,” said Caroline Smith DeWaal,
director of the food safety program at the
Center for Science in the Public Interest, a
nonprofit organization based in Washington.

Slipping the exemption into legislation
without notice is another problem cited by
open government advocates!.

It has become such a problem that the Sen-
ate’s strongest FOI Act supporters, Sen.

i)
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John Cornyn, R-Texas, and Sen. Patrick
Leahy, D-Vt., proposed that lawmakers be
required to uniformly identify the exemption
in all future bills.

“If Congress wants to create new exemp-
tions, it must do so in the light of day,”
Cornyn said. ‘““‘And it must do so in a way
that provides an opportunity to argue for or
against the new exemption—rather than
have new exemptions creep into the law un-
noticed.”

Leahy agreed, saying that Congress must
be diligent in reviewing new exemptions to
prevent possible abuses.

“In Washington, loopholes tend to beget
more loopholes, and it’s the same with FOI
Act exemptions,” Leahy said. ‘‘Focusing
more sunshine on this process is an antidote
to exemption creep.”

Mr. LEAHY. For the third time this
year, Senator CORNYN and I have joined
to introduce common sense proposals
to strengthen open government and the
Freedom of Information Act, or FOIA.
The Senator from Texas has a long
record of promoting open government,
most significantly during his tenure as
Attorney General of Texas. He and I
have forged a valuable partnership in
this Congress to support and strength-
en FOIA. We introduced two bills ear-
lier this year, and held a hearing on
our bill, the Open Government Act,
issues during Sunshine Week in March.

The bill we introduce today is simple
and straightforward. It simply requires
that when Congress sees fit to provide
a statutory exemption to FOIA, it
must state its intention to do so ex-
plicitly. The language of this bill was
previously introduced as section eight
of S. 394, the Open Government Act.

No one argues with the notion that
some government information is appro-
priately kept from public view. FOIA
contains a number of exemptions for
national security, law enforcement,
confidential business information, per-
sonal privacy, and other matters. One
provision of FOIA, commonly known as
the (b)(3) exemption, states that
records that are specifically exempted
by statute may be withheld from dis-
closure. Many bills that are introduced
contain statutory exemptions, or con-
tain language that is ambiguous and
might be interpreted as such by the
courts. In recent years, we have seen
more and more such exemptions of-
fered in legislation. A 2003 Justice De-
partment report stated that Congress
has been ‘‘increasingly active in enact-
ing such statutory provisions.” A June
3, 2005, article by the Cox News Service
titled, ‘‘Congress Cloaks More Informa-
tion in Secrecy,” pointed to 140 in-
stances ‘‘where congressional law-
makers have inserted such exemp-
tions” into proposed legislation. I com-
mend this article to my colleagues and
understand that Senator CORNYN has
placed a copy in the RECORD.

Our shared principles of open govern-
ment lead us to believe that individual
statutory exemptions should be vigor-
ously debated before lawmakers vote in
favor of them. Sometimes such pro-
posed exemptions are clearly delin-
eated in proposed legislation, but other
times they amount to a few lines with-
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in a highly complex and lengthy bill.
These are difficult to locate and ana-
lyze in a timely manner, even for those
of us who stand watch. As a result,
such exemptions are often enacted with
little scrutiny, and as soon as one is
granted, others are requested.

The private sector has sought many
exemptions in exchange for agreeing to
share information with the govern-
ment. One example of great concern to
me is the statutory exemption for crit-
ical infrastructure information that
was enacted as part of the Homeland
Security Act of 2002, the law that cre-
ated the Department of Homeland Se-
curity. In this case, a reasonable com-
promise, approved by the White House,
to balance the protection of sensitive
information with the public’s right to
know was pulled out of the bill in con-
ference. It was then replaced with text
providing an overly broad statutory ex-
emption that undermines Federal and
State sunshine laws. I have introduced
legislation, called the Restoration of
Freedom of Information Act, to revert
to that reasonable compromise lan-
guage.

Not every statutory exemption is in-
appropriate, but every proposal de-
serves scrutiny. Congress must be dili-
gent in reviewing new exemptions to
prevent possible abuses. Focusing more
sunshine on this process is an antidote
to exemption creep.

When we introduced the Open Gov-
ernment Act in February, we addressed
this matter with a provision that
would require Congress to identify pro-
posed statutory exemptions in newly
introduced legislation in a uniform
manner. Today, we introduce that sin-
gle section as a new bill that we hope
can be enacted quickly.

I want to thank the Senator from
Texas for his personal dedication to
these issues. I urge all members of the
Senate to join us in supporting this
bill.

By Mr. CRAIG:

S. 1182. A bill to amend title 38,
United States Code, to improve health
care for veterans, and for other pur-
poses; to the Committee on Veterans’
Affairs.

Mr. CRAIG. Mr. President, I seek rec-
ognition today to introduce legislation
that will expand the services available
to our Nation’s veterans and their de-
pendents, and improve the ability of
the Department of Veterans Affairs
(VA) to provide health care services to
this same group of deserving Ameri-
cans. I take a few moments now to ex-
plain the provisions of this legislation.

First, the bill would, in section 2, ex-
empt veterans enrolled for VA care
from all copayments for hospice care
services provided by VA. Over the past
several years, VA has greatly expanded
its efforts to provide compassionate
end-of-life care for our Nation’s heroes.
Last year, Congress made efforts to en-
sure that the surviving spouses and
children would not receive bills for
such services following the deaths of
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such veterans who were in the hospice
program. Unfortunately, last year’s
legislation did not go far enough, and
today some veterans’ families are still
paying for this care. This provision
would end that practice in all hospice
care settings.

Section 3 of the bill would exempt
former Prisoners of War from copay-
ments that are applicable to care in a
VA extended care facility. Congress has
already exempted this deserving group
of veterans from other VA medical co-
payments, and this provision would
complete the range of services avail-
able to these veterans free of charge. In
addition, this section bill would re-
move the requirement that VA main-
tain the exact number of nursing home
care beds in VA facilities as it had dur-
ing fiscal year 1998. Now before some
suggest that I am advocating the re-
duction in services available to vet-
erans, I'd like to explain how the cur-
rent requirement came about and why
I believe it should be reconsidered.

The requirement that VA maintain a
specified level of nursing home beds
was inserted into the law in 1999 when
Congress enacted legislation to expand
options for mnon-institutional, long-
term care services available to vet-
erans. At that time, some felt that by
growing the non-institutional care pro-
gram, VA would seek simply to shut all
of its institutional care capacity. So in
a compromise, Congress decided that
fiscal year 1998 would be the year
against which changes in the institu-
tional care program would be meas-
ured. And then it required that VA
maintain all of the beds it had in 1998.

Since 1998, VA has increased the
number of veterans it treats by nearly
2 million. Yet, year after year, VA re-
ports to Congress that it does not need
to maintain the number of nursing
home beds required by law. Does that
mean VA is closing beds unnecessarily?
No. It means VA has followed the
progress of medicine and is offering
tens-of-thousands of veterans non-in-
stitutional care services while keeping
them at home rather than in VA nurs-
ing home beds. I do not believe that
Congress should continue to mandate
the maintenance of an arbitrarily-de-
termined number of beds in a system
that is trying to effectively use every
dollar it can to provide real and needed
services to our veterans. This provision
reflects that belief.

The fourth section of the legislation,
if enacted, would ensure that veterans
who seek emergency medical services
at the nearby community medical fa-
cilities are treated no differently finan-
cially than if the care had been pro-
vided at a VA medical facility. This is
an important issue in the provision of
quality health care for our veterans.
VA has some evidence that veterans
who need emergency services are by-
passing local medical facilities, and are
attempting to ‘“make it”’ to a VA facil-
ity even in the face of an emergency,
because of concerns that VA’s reim-
bursement policies for non-VA provided
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emergency care will result in the vet-
eran paying more out-of-pocket costs.
Clearly, that is not the kind of behav-
ior Congress wants to encourage in our
veterans. Nor is it good medicine. This
provision would clarify once and for all
that veterans will be treated equally
regardless of where emergency care
treatment is sought.

Section 5 of the bill would authorize
VA to provide or pay for up to the first
fourteen days of care for a newborn
child of an enrolled female veteran who
delivers her baby under VA provided,
or VA financed, care. As most of my
colleagues know, VA provides what it
calls a ‘‘comprehensive package of
health benefits for eligible veterans.”
Unfortunately, for the increasing num-
ber of female veterans enrolling for VA
care, the word ‘‘comprehensive’ does
not include coverage for a newborn’s
first few days of needed care. This type
of arrangement is common in the pri-
vate sector. In my judgment, this is an
issue we must address to assure our fe-
male service members that, as more
and more of them join the service and
change the face of the American mili-
tary, we will make certain that the
face of VA changes right along with it.

Section 6 would allow private health
care providers to recoup costs for care
provided to children afflicted with
spina bifida of Vietnam veterans—chil-
dren who are, by law, entitled to VA-
provided care—when the costs are not
fully covered by VA reimbursements.
This so-called ‘‘balance billing”’ au-
thority would prohibit charging indi-
vidual patients or veterans themselves.
Only a beneficiary with private insur-
ance could have his or her insurance
cover charges not covered by VA. This
provision is important because it will
provide a financial incentive to many
providers who, unfortunately in some
cases today, are not willing to provide
the very specialized services needed by
these children because some costs are
not reimbursed by VA at a sufficient
rate.

Section 7 of this bill would increase
the authorized level of funding for the
Homeless Grant and Per Diem Program
at the Department of Veterans Affairs.
I know all of my colleagues would
agree that any man or woman who
served this country in uniform should
not be among the unfortunate Ameri-
cans who find themselves on the street
without shelter. VA has made tremen-
dous strides in this area by providing
grant programs, health care services,
mental health treatment, and other as-
sistance to those veterans who do find
themselves on the street. This provi-
sion would ensure that good programs
remain on track for the foreseeable fu-
ture.

The eighth section of this bill would
authorize VA medical centers to em-
ploy Marriage and Family Therapists. I
realize that to some of my colleagues
this may sound as though VA is begin-
ning to become a family health care
system and not a veterans’ health care
system. I want to assure any who har-
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bor such concerns that this is not the
intention or the purpose of this pro-
posed authority. Rather, this proposal
seeks to recognize that for some vet-
erans, the trauma and experiences of
war may lead to troubles at home.
Often in these situations, treatment as
a family is more effective for the bet-
terment of the veteran. Of course, pres-
ervation of the family is an extremely
important byproduct of this treatment
approach as well. I do not believe it is
incompatible with the mission of treat-
ing our veterans to focus on their fam-
ily well-being when it is appropriate.
The military is offering many of these
services already to those who are re-
turning from overseas. These programs
are receiving good reviews from those
in the mental health and counseling
professions. It seems only logical that
we extend successful ideas from the
military experience to our veterans.

Section 9 would provide pay equity
for the national Director of VA’s Nurs-
ing Service. Currently, this position is
paid at a rate that is less than all of
the other service chiefs at VA’s Central
Office. I believe correcting this in-
equity is not only a matter of fairness,
but a long overdue recognition that
VA’s nursing service is just as impor-
tant to the provision of health services
for our veterans as the pharmacy serv-
ice, the dental service, and other such
services within VA.

Section 10 of this bill would allow VA
to conduct cost-comparison studies
within its health care system. Mr.
President, such studies are invaluable
tools for government to measure
whether its current workforce has
identified the most efficient and effec-
tive means of delivering services to our
veterans, and value to the taxpayers.
In my opinion, any organization that
fails to measure its performance
against others in the same field will
quickly cease to be an effective organi-
zation. VA is—and it must continue to
be—an effective and efficient health
care provider. This small change in the
law will provide one additional tool to
ensure that is the case far into the fu-
ture.

Section 11 of my legislation would
focus on an area of great importance to
many members of the Senate: The
treatment of mental health issues for
those returning from service in Oper-
ations Iraqi Freedom and Enduring
Freedom. I know many of us have read
reports that estimate that as many as
20 percent of those serving overseas
will need some mental health care
services to cope with the stress of serv-
ing in a war zone. First, I want to say
to my colleagues that the Department
of Veterans Affairs already has in place
numerous programs and services to re-
spond to the needs of those veterans
seeking care for mental health issues.
Still, as Chairman of the Veterans’ Af-
fairs Committee, I believe it is impor-
tant that we assure our brave service-
men and women, and the American
people, that we are not satisfied with
merely maintaining VA’s ability to
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provide mental health services. Rather,
we must assure that VA continues to
improve and expand the treatment op-
tions available.

This section of the bill would author-
ize $95 million in both fiscal years 2006
and 2007 to improve and expand the
mental health services available to our
Nation’s veterans. The Secretary of
Veterans Affairs would be required to
devote specific resources to certain im-
portant areas of treatment including,
but not limited to $6 million to expand
the number of clinical teams devoted
to the treatment of Post-Traumatic
Stress Disorder; $560 million to expand
the services available to diagnose and
treat veterans with substance abuse
problems; $10 million to expand tele-
health capabilities in areas of the
country where access to basic mental
health services is nearly impossible; $1
million to improve educational pro-
grams available for primary care pro-
viders to learn more about diagnosing
and treating veterans with mental ill-
ness; $20 million to expand the number
of community-based outpatient clinics
with mental health services; and $5
million to expand VA’s Mental Health
Intensive Case Management Teams.

I want to make it clear to my col-
leagues that I am taking this approach
because I am concerned about the
availability of these services as much
as anyone in the Senate. But, I am also
concerned about recent moves to
“micro-manage’” the VA health care
system by requiring, for example, that
certain percentages of VA’s budget be
spent on one service or another, or that
every VA facility have some certain
clinical service available. These ap-
proaches, while well-intentioned, run
the risk of diverting important re-
sources away from services that are ex-
tremely important to our veterans. My
approach is to put Congress on record
as expecting improvements and expan-
sion in certain important programs, at-
taching a reasonable amount of money
to those efforts, and then monitoring
the progress closely from the Veterans’
Committee.

Section 12 addresses a point of legal
contention that has restricted the
sharing of medical information be-
tween the Department of Defense and
VA. As a result, record transfers for pa-
tients who would be VA patients are
not arriving in VA hands as quickly
and as seamlessly as they should. This
provision would make clear that DoD
and VA may exchange health records
information for the purpose of pro-
viding health care to beneficiaries of
one system who seek to quickly move
to the other for services.

Section 13 of the bill would direct VA
to expand the number VA employees
dedicated to serving the Veterans Re-
adjustment Counseling Service’s Glob-
al War on Terrorism (GWOT) Outreach
Program. The Committee on Veterans’
Affairs held a hearing earlier this year
at which two GWOT counselors testi-
fied on the numerous services their
program provides to returning service
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members, specifically Guardsmen and
Reservists coming back from Iraq and
Afghanistan. In many cases, these
GWOT counselors are the first VA offi-
cials to welcome home our troops at
the airport, provide them with their
first briefing on VA benefits and serv-
ices, and steer those in need to coun-
seling services and health care centers.
This is a creative, vibrant program
with only 50 employees that is just now
beginning to reach its peak effect on
returning combat veterans. I believe
VA should expand its efforts in this
area to ensure we are reaching every-
one we can.

Section 14 of this bill would require
VA to expand the number of Vet Cen-
ters capable of providing tele-health
services and counseling to veterans re-
turning from combat. Currently there
are 21 Vet Center facilities that main-
tain this capability. And while that is
a laudable effort, I believe we can do
better. Tele-medicine offers a tremen-
dous opportunity to bring many health
services, particularly mental health
services, to veterans who reside in
areas of the country where those serv-
ices would not otherwise be available.
Practitioners are showing great results
with tele-health services for mental
health treatment, and our veterans are
getting the services they need, closer
to home, in a more timely fashion. Ex-
pansion of such success only seems log-
ical.

Finally, section 15 of this bill would
require the Secretary of Veterans Af-
fairs to submit a report on all of the
mental health data maintained by VA,
including the actual geographic loca-
tions of collection and whether all of
these points of data should continue to
be collected.

Over the next several weeks, the
Committee on Veterans’ Affairs will be
taking testimony on this bill and other
legislation introduced by Senators to
improve the range of services and bene-
fits available to our Nation’s veterans.
I look forward to working with my col-
leagues throughout the rest of this ses-
sion of Congress on these and other im-
portant efforts.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1182

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; REFERENCES TO TITLE
38, UNITED STATES CODE.

(a) SHORT TITLE.—This Act may be cited as
the ‘“Veterans Health Care Act of 2005".

(b) REFERENCES.—Except as otherwise ex-
pressly provided, whenever in this Act an
amendment or repeal is expressed in terms of
an amendment or repeal to a section or other
provision, the reference shall be considered
to be made to a section or other provision of
title 38, United States Code.

SEC. 2. COPAYMENT EXEMPTION FOR HOSPICE
CARE.
Section 1710 is amended—
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(1) in subsection (f)(1), by inserting ‘‘(other
than hospice care)”’ after ‘‘nursing home
care’’; and

(2) in subsection (g)(1), by inserting ‘‘(other
than hospice care)’” after ‘‘medical services”.
SEC. 3. NURSING HOME BED LEVELS; EXEMPTION

FROM EXTENDED CARE SERVICES
COPAYMENTS FOR FORMER POWS.

Section 1710B is amended—

(1) by striking subsection (b);

(2) by redesignating subsections (c)
through (e) as subsections (b) through (d), re-
spectively; and.

(3) in subsection (b)(2), as redesignated—

(A) by redesignating subparagraphs (B) and
(C) as subparagraphs (C) and (D), respec-
tively; and

(B) by inserting after subparagraph (A) the
following:

‘“(B) to a veteran who is a former prisoner
of war;”.

SEC. 4. REIMBURSEMENT FOR CERTAIN VET-
ERANS’ OUTSTANDING EMERGENCY
TREATMENT EXPENSES.

(a) IN GENERAL.—Subchapter III of chapter
17 is amended by inserting after section 1725
the following:

“§1725A. Reimbursement for emergency
treatment expenses for which certain vet-
erans remain personally liable
‘““(a)(1) Subject to subsection (c), the Sec-

retary may reimburse a veteran described in
subsection (b) for expenses resulting from
emergency treatment furnished to the vet-
eran in a non-Department facility for which
the veteran remains personally liable.

‘(2) In any case in which reimbursement is
authorized under subsection (a)(1), the Sec-
retary, in the Secretary’s discretion, may, in
lieu of reimbursing the veteran, make pay-
ment—

‘“(A) to a hospital or other health care pro-
vider that furnished the treatment; or

‘(B) to the person or organization that
paid for such treatment on behalf of the vet-
eran.

‘“(b) A veteran referred to in subsection (a)
is an individual who—

‘(1) is enrolled in the health care system
established under section 1705(a) of this title;

‘“(2) received care under this chapter dur-
ing the 24-month period preceding the fur-
nishing of such emergency treatment;

‘“(3) is entitled to care or services under a
health-plan contract that partially reim-
burses the cost of the veteran’s emergency
treatment;

‘“(4) is financially liable to the provider of
emergency care treatment for costs not cov-
ered by the veteran’s health-plan contract,
including copayments and deductibles; and

‘() is not eligible for reimbursement for
medical care or services under section 1725 or
1728 of this title.

‘““(c)(1) Any amount paid by the Secretary
under subsection (a) shall exclude the
amount of any payment the veteran would
have been required to make to the United
States under this chapter if the veteran had
received the emergency treatment from the
Department.

‘“(2) The Secretary may not provide reim-
bursement under this section with respect to
any item or service—

‘“(A) provided or for which payment has
been made, or can reasonably be expected to
be made, under the veteran’s health-plan
contract; or

‘(B) for which payment has been made or
can reasonably be expected to be made by a
third party.

‘“(3)(A) Payment by the Secretary under
this section on behalf of a veteran to a pro-
vider of emergency treatment shall, unless
rejected and refunded by the provider within
30 days of receipt, extinguish any liability on
the part of the veteran for that treatment.
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‘“‘(B) The absence of a contract or agree-
ment between the Secretary and the pro-
vider, any provision of a contract or agree-
ment, or an assignment to the contrary shall
not operate to modify, limit, or negate the
requirement under subparagraph (A).

‘“(4) In accordance with regulations pre-
scribed by the Secretary, the Secretary
shall—

‘“(A) establish criteria for determining the
amount of reimbursement (which may in-
clude a maximum amount) payable under
this section; and

‘“(B) delineate the circumstances under
which such payment may be made, including
requirements for requesting reimbursement.

“(d)(1) In accordance with regulations pre-
scribed by the Secretary, the United States
shall have the independent right to recover
any amount paid under this section if, and to
the extent that, a third party subsequently
makes a payment for the same emergency
treatment.

‘(2) Any amount paid by the United States
to the veteran, the veteran’s personal rep-
resentative, successor, dependents, or sur-
vivors, or to any other person or organiza-
tion paying for such treatment shall con-
stitute a lien in favor of the United States
against any recovery the payee subsequently
receives from a third party for the same
treatment.

“(3) Any amount paid by the United States
to the provider that furnished the veteran’s
emergency treatment shall constitute a lien
against any subsequent amount the provider
receives from a third party for the same
emergency treatment for which the United
States made payment.

‘“(4) The veteran or the veteran’s personal
representative, successor, dependents, or sur-
vivors shall—

‘“(A) ensure that the Secretary is promptly
notified of any payment received from any
third party for emergency treatment fur-
nished to the veteran;

‘“(B) immediately forward all documents
relating to a payment described in subpara-
graph (A);

‘“(C) cooperate with the Secretary in an in-
vestigation of a payment described in sub-
paragraph (A); and

‘(D) assist the Secretary in enforcing the
United States right to recover any payment
made under subsection (c)(3).

‘‘(e) The Secretary may waive recovery of
a payment made to a veteran under this sec-
tion that is otherwise required under sub-
section (d)(1) if the Secretary determines
that such waiver would be in the best inter-
est of the United States, as defined by regu-
lations prescribed by the Secretary.

“(f) For purposes of this section—

‘(1) the term ‘health-plan contract’
cludes—

‘“(A) an insurance policy or contract, med-
ical or hospital service agreement, member-
ship or subscription contract, or similar ar-
rangement, under which health services for
individuals are provided or the expenses of
such services are paid;

‘(B) an insurance program described in
section 1811 of the Social Security Act (42
U.S.C. 1395¢c) or established by section 1831 of
that Act (42 U.S.C. 1395));

‘“(C) a State plan for medical assistance
approved under title XIX of such Act (42
U.S.C. 1396 et seq.); and

‘(D) a workers’ compensation law or plan
described in section 1729(A)(2)(B) of this
title;

‘(2) the term ‘third party’ means—

‘“(A) a Federal entity;

‘“(B) a State or political subdivision of a
State;

“(C) an employer or an employer’s insur-
ance carrier; and

in-
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‘(D) a person or entity obligated to pro-
vide, or pay the expenses of, such emergency
treatment; and

‘(3) the term ‘emergency treatment’ has
the meaning given such term in section 1725
of this title.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 17 is
amended by inserting after the item relating
to section 1725 the following:

“Sec. 1725A. Reimbursement for emergency
treatment expenses for which
certain veterans remain person-
ally liable.”.

SEC. 5. CARE FOR NEWBORN CHILDREN OF

WOMEN VETERANS RECEIVING MA-
TERNITY CARE .

(a) IN GENERAL.—Subchapter VIII of chap-
ter 17 is amended by adding at the end the
following:

“§1786. Care for newborn children of women

veterans receiving maternity care

“The Secretary may furnish care to a new-
born child of a woman veteran, who is receiv-
ing maternity care furnished by the Depart-
ment, for not more than 14 days after the
birth of the child if the veteran delivered the
child in a Department facility or in another
facility pursuant to a Department contract
for the delivery services.”’.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 17 is
amended by inserting after the item relating
to section 1785 the following:

‘“‘Sec. 1786. Care for newborn children of
women veterans receiving ma-
ternity care.”.

SEC. 6. ENHANCEMENT OF PAYER PROVISIONS

FOR HEALTH CARE FURNISHED TO
CERTAIN CHILDREN OF VIETNAM
VETERANS.

(a) HEALTH CARE FOR SPINA BIFIDA AND AS-
SOCIATED DISABILITIES.—Section 1803 is
amended—

(1) by redesignating subsection (c) as sub-
section (d); and

(2) by inserting after subsection (b) the fol-
lowing:

“(e)1) If a payment made by the Secretary
for health care under this section is less than
the amount billed for such health care, the
health care provider or agent of the health
care provider may, in accordance with para-
graphs (2) through (4), seek payment for the
difference between the amount billed and the
amount paid by the Secretary from a respon-
sible third party to the extent that the pro-
vider or agent would be eligible to receive
payment for such health care from such
third party.

‘(2) The health care provider or agent may
not impose any additional charge on the ben-
eficiary who received the health care, or the
family of such beneficiary, for any service or
item for which the Secretary has made pay-
ment under this section;

‘(3) The total amount of payment a health
care provider or agent may receive for health
care furnished under this section may not
exceed the amount billed to the Secretary.

‘“(4) The Secretary, upon request, shall dis-
close to such third party information re-
ceived for the purposes of carrying out this
section.”.

(b) HEALTH CARE FOR BIRTH DEFECTS AND
ASSOCIATED DISABILITIES.—Section 1813 is
amended—

(1) by redesignating subsection (c) as sub-
section (d); and

(2) by inserting after subsection (b) the fol-
lowing:

““(e)1) If payment made by the Secretary
for health care under this section is less than
the amount billed for such health care, the
health care provider or agent of the health
care provider may, in accordance with para-
graphs (2) through (4), seek payment for the
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difference between the amount billed and the
amount paid by the Secretary from a respon-
sible third party to the extent that the pro-
vider or agent would be eligible to receive
payment for such health care from such
third party.

‘“(2) The health care provider or agent may
not impose any additional charge on the ben-
eficiary who received health care, or the
family of such beneficiary, for any service or
item for which the Secretary has made pay-
ment under this section;

‘“(3) The total amount of payment a health
care provider or agent may receive for health
care furnished under this section may not
exceed the amount billed to the Secretary;
and

‘“(4) The Secretary, upon request, shall dis-
close to such third party information re-
ceived for the purposes of carrying out this
section.”.

SEC. 7. IMPROVEMENTS TO HOMELESS PRO-
VIDERS GRANT AND PER DIEM PRO-
GRAM.

(a) PERMANENT AUTHORITY.—Section 2011
(a) is amended—

(1) in paragraph (1), by striking ‘“(1)”’; and

(2) by striking paragraph (2).

(b) AUTHORIZATION OF APPROPRIATIONS.—
Section 2013 is amended to read as follows:
“§2013. Authorization of appropriations

‘“There are authorized to be appropriated
$130,000,000 for fiscal year 2006 and each sub-
sequent fiscal year to carry out this sub-
chapter.”.

SEC. 8. MARRIAGE AND FAMILY THERAPISTS.

(a) QUALIFICATIONS.—Section 7402(b) is
amended—

(1) by redesignating paragraph (10) as para-
graph (11); and

(2) by inserting after paragraph (9) the fol-
lowing:

€(10) MARRIAGE AND FAMILY THERAPIST.—
To be eligible to be appointed to a marriage
and family therapist position, a person
must—

‘“(A) hold a master’s degree in marriage
and family therapy, or a comparable degree
in mental health, from a college or univer-
sity approved by the Secretary; and

““(B) be licensed or certified to independ-
ently practice marriage and family therapy
in a State, except that the Secretary may
waive the requirement of licensure or certifi-
cation for an individual marriage and family
therapist for a reasonable period of time rec-
ommended by the Under Secretary for
Health.”.

(b) REPORT ON MARRIAGE AND FAMILY
THERAPY WORKLOAD.—

(1) IN GENERAL.—Not later than 90 days
after the date of enactment of this Act, the
Under Secretary for Health, Department of
Veterans Affairs, shall submit to the Com-
mittee on Veterans’ Affairs of the Senate
and the Committee on Veterans’ Affairs of
the House of Representatives a report on the
provisions of post-traumatic stress disorder
treatment by marriage and family thera-
pists.

(2) CONTENTS.—The report submitted under
paragraph (1) shall include—

(A) the actual and projected workloads in
facilities of the Veterans Readjustment
Counseling Service and the Veterans Health
Administration for the provision of marriage
and family counseling for veterans diagnosed
with, or otherwise in need of treatment for,
post-traumatic stress disorder;

(B) the resources available and needed to
support the workload projections described
in subparagraph (A);

(C) an assessment by the Under Secretary
for Health of the effectiveness of treatment
by marriage and family therapists; and

(D) recommendations, if any, for improve-
ments in the provision of such counseling
treatment.
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SEC. 9. PAY COMPARABILITY FOR CHIEF NURS-
ING OFFICER, OFFICE OF NURSING
SERVICES.

Section 7404 is amended—

(1) in subsection (d), by striking ‘‘sub-
chapter III” and inserting ‘‘paragraph (e),
subchapter III,”’; and

(2) by adding at the end the following:

‘‘(e) The position of Chief Nursing Officer,
Office of Nursing Services, shall be exempt
from the provisions of section 7451 of this
title and shall be paid at a rate not to exceed
the maximum rate established for the Senior
Executive Service under section 5382 of title
5 United States Code, as determined by the
Secretary.”.

SEC. 10. REPEAL OF COST COMPARISON STUDIES
PROHIBITION.

Section 8110(a) is amended—

(1) by striking paragraph (5); and

(2) by redesignating paragraph (6) as para-
graph (5).

SEC. 11. IMPROVEMENTS AND EXPANSION
MENTAL HEALTH SERVICES.

(a) IN GENERAL.—The Secretary of Vet-
erans affairs shall—

(1) expand the number of clinical treat-
ment teams principally dedicated to the
treatment of post-traumatic stress disorder
in medical facilities of the Department of
Veterans Affairs;

(2) expand and improve the services avail-
able to diagnose and treat substance abuse;

(3) expand and improve tele-health initia-
tives to provide better access to mental
health services in areas of the country in
which the Secretary determines that a need
for such services exist due to the distance of
such locations from an appropriate facility
of the Department of Veterans Affairs;

(4) improve education programs available
to primary care delivery professionals and
dedicate such programs to recognize, treat,
and clinically manage veterans with mental
health care needs;

(5) expand the delivery of mental health
services in community-based outpatient
clinics of the Department of Veterans Affairs
in which such services are not available as of
the date of enactment of this Act; and

(6) expand and improve the Mental Health
Intensive Case Management Teams for the
treatment and clinical case management of
veterans with serious or chronic mental ill-
ness.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated in
each of fiscal years 2006 and 2007, $95,000,000
to improve and expand the treatment serv-
ices and options available to veterans in
need of mental health treatment from the
Department of Veterans Affairs, of which—

(1) $5,000,000 shall be allocated to carry out
subsection (a)(1);

(2) $50,000,000 shall be allocated to carry
out subsection (a)(2);

(3) $10,000,000 shall be allocated to carry
out subsection (a)(3);

(4) $1,000,000 shall be allocated to carry out
subsection (a)(4);

(5) $20,000,000 shall be allocated to carry
out subsection (a)(5); and

(6) $5,000,000 shall be allocated to carry out
subsection (a)(6).

SEC. 12. DATA SHARING IMPROVEMENTS.

Notwithstanding any other provision of
law, the Department of Veterans Affairs and
the Department of Defense may exchange
protected health information for—

(1) patients receiving treatment from the
Department of Veterans Affairs; or

(2) individuals who may receive treatment
from the Department of Veterans Affairs in
the future, including all current and former
members of the Armed Services.

SEC. 13. EXPANSION OF NATIONAL GUARD OUT-
REACH PROGRAM.

(a) REQUIREMENT.—The Secretary of Vet-

erans Affairs shall expand the total number

OF



June 7, 2005

of personal employed by the Department of
Veterans Affairs as part of the Readjustment
Counseling Service’s Global War on Ter-
rorism Outreach Program (referred to in this
section as the ‘‘Program’’).

(b) COORDINATION.—In carrying out sub-
section (a), the Secretary shall coordinate
participation in the Program by appropriate
employees of the Veterans Benefits Adminis-
tration and the Veterans Health Administra-
tion.

(c) INFORMATION AND ASSESSMENTS.—The
Secretary shall ensure that—

(1) all appropriate health, education, and
benefits information is available to return-
ing members of the National Guard; and

(2) proper assessments of the needs in each
of these areas is made by the Department of
Veterans Affairs.

(d) COLLABORATION.—The Secretary of Vet-
erans Affairs shall collaborate with appro-
priate State National Guard officials and
provide such officials with any assets or
services of the Department of Veterans Af-
fairs that the Secretary determines to be
necessary to carry out the Global War on
Terrorism Outreach Program.

SEC. 14. EXPANSION OF TELE-HEALTH SERVICES.

(a) IN GENERAL.—The Secretary shall in-
crease the number of Veterans Readjustment
Counseling Service facilities capable of pro-
viding health services and counseling
through tele-health linkages with facilities
of the Veterans Health Administration.

(b) PLAN.—The Secretary shall submit to
the Committee on Veterans’ Affairs of the
Senate and the Committee on Veterans’ Af-
fairs of the House of Representatives a plan
to implement the requirement under sub-
section (a), which shall describe the facilities
that will have such capabilities at the end of
each of fiscal years 2005, 2006, and 2007.

SEC. 15. MENTAL HEALTH DATA SOURCES RE-
PORT.

(a) IN GENERAL.—Not less than 180 days
after the date of enactment of this Act, the
Secretary of Veterans Affairs shall submit a
report to the Committee on Veterans’ Affairs
of the Senate and the Committee on Vet-
erans’ Affairs of the House of Representa-
tives describing the mental health data
maintained by the Department of Veterans
Affairs.

(b) CONTENTS.—The report submitted under
subsection (a) shall include—

(1) a comprehensive list of the sources of
all such data, including the geographic loca-
tions of facilities of the Department of Vet-
erans Affairs maintaining such data;

(2) an assessment of the limitations or ad-
vantages to maintaining the current data
configuration and locations; and

(3) any recommendations, if any, for im-
proving the collection, use, and location of
mental health data maintained by the De-
partment of Veterans Affairs.

By Mr. WARNER (for himself,
Mr. LIEBERMAN, Mr. ROBERTS,
Ms. STABENOW, Mr. DURBIN, and
Mr. ALLEN):

S. 1183. A bill to provide additional
assistance to recipients of Federal Pell
Grants who are pursuing programs of
study in engineering, mathematics,
science, or foreign languages; to the
Committee on Health, Education,
Labor, and Pensions.

Mr. WARNER. Mr. President, I rise
today to introduce an important bill
related to education and our national,
homeland, and economic security. I am
pleased to be joined in this bipartisan
effort with Senators LIEBERMAN, ROB-
ERTS, STABENOW, ALLEN, and DURBIN. I
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am grateful to each of them for work-
ing closely with me in crafting this leg-
islation.

Our ability to remain ahead of the
curve in scientific and technological
advancements is a key component to
ensuring America’s national, homeland
and economic security in the post 9/11
world of global terrorism. Yet alarm-
ingly, the bottom line is that America
faces a huge shortage of home-grown,
highly trained scientific minds.

The situation America faces today is
not unlike almost fifty years ago. On
October 4, 1957, the Soviet Union suc-
cessfully launched the first man-made
satellite into space, Sputnik. The
launch shocked America, as many of us
had just assumed that we were pre-
eminent in the scientific fields. While
prior to that unforgettable day Amer-
ica enjoyed an air of post World War II
invincibility, afterwards our nation
recognized that there was a cost to its
complacency. We had fallen behind.

In the months and years to follow, we
would respond with massive invest-
ments in science, technology and engi-
neering. In 1958, Congress passed the
National Defense Education Act to
stimulate advancement in science and
math education. In addition, President
Eisenhower signed into law legislation
that established the National Aero-
nautics and Space Administration
(NASA). And a few years later, in 1961,
President Kennedy set the Nation’s
goal of landing a man on the moon
within the decade.

These investments paid off. In the
years following the Sputnik launch,
America not only closed the scientific
and technological gap with the Soviet
Union, we surpassed them. Our renewed
commitment to science and technology
not only enabled us to safely land a
man on the moon in 1969, it spurred re-
search and development which helped
ensure that our modern military has
always had the best equipment and
technology in the world. These post-
Sputnik investments also 1laid the
foundation for the creation of some of
the most significant technologies of
modern life, including personal com-
puters and the Internet.

Why is any of this important to us
today? Because as the old saying goes—
he or she who fails to remember his-
tory is bound to repeat it.

The truth of the matter is that
today, America’s education system is
coming up short in training the highly
technical American minds that we now
need and will continue to need far into
the future.

The 2003 Program for International
Student Assessment found that the
math, problem solving, and science
skills of fifteen year old students in the
United States were below average when
compared to their international coun-
terparts in industrialized countries.

While slightly better news was pre-
sented by the recently released 2003
Trends in International Mathematics
and Science Study (TIMSS), it is still
nothing we should cheer about. TIMSS
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showed that eighth grade students in
the U.S. had lower average math scores
than fifteen other participating coun-
tries. U.S. science scores weren’t much
better.

Our colleges and universities are not
immune to the waning achievement in
math and science education. The Na-
tional Science Foundation reports the
percentage of bachelor degrees in
science and engineering have been de-
clining in the U.S. for nearly two dec-
ades. In fact, the proportion of college-
age students earning degrees in math,
science, and engineering was substan-
tially higher in 16 countries in Asia
and Europe than it was in the United
States.

In the past, this country has been
able to compensate for its shortfall in
homegrown, highly trained, technical
and scientific talent by importing the
necessary brain power from foreign
countries. However, with increased
global competition, this is becoming
harder and harder. More and more of
our imported brain power is returning
home to their native countries. And re-
grettably, as they return home, many
American high tech jobs are being
outsourced with them.

The effects of these educational
trends are already being felt in various
important ways. For example: accord-
ing to the National Science Board, by
2010, if current trends continue, signifi-
cantly less than 10 percent of all phys-
ical scientists and engineers in the
world will be working in America. The
American Physical Society reports
that the proportion of articles by
American authors in the Physical Re-
view, one of the most important re-
search journals in the world, has hit an
all time low of 29 percent, down from 61
percent in 1983. And the U.S. produc-
tion of patents, probably the most di-
rect link between research and eco-
nomic benefit, has declined steadily
relative to the rest of the world for
decades, and now stands at only 52 per-
cent of the total.

Fortunately, we already have an ex-
isting Federal program up and running
that, if modified, can help. Under cur-
rent law, the $14 billion a year Pell
Grant program awards recipients
grants regardless of the course of study
that the recipient chooses to pursue.
So, under current law, two people from
the same financial background are eli-
gible for the same grant even though
one chooses to major in the liberal arts
while the other majors in engineering
or science.

While I believe studying the liberal
arts is an important component to hav-
ing an enlightened citizenry, I also be-
lieve that given the unique challenges
we are facing in this country, it is ap-
propriate for us to add an incentive to
the Pell Grant program to encourage
individuals to pursue courses of study
where graduates are needed to meet
our national, homeland, and economic
security needs.

That is why today I am introducing
this legislation. The legislation is sim-
ple. It provides that at least every two
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years, our Secretary of Education, in
consultation with the Secretary of De-
fense, the Secretary of Homeland Secu-
rity, and others, should provide a list
of courses of study where America
needs home-grown talent to meet our
national, homeland, and economic se-
curity needs. Those students who pur-
sue courses of study in these programs
will be rewarded with a doubling of
their Pell Grant to help them with the
costs associated with obtaining their
education.

We in the Congress have an obliga-
tion when expending taxpayer money,
to do so in a manner that meets our na-
tion’s needs. Our Nation desperately
needs more highly trained domestic
workers. That is an indisputable fact.
And, in the Pell Grant program, we
have approximately $14 billion that is
readily available to help meet this de-
mand.

In closing, our world is vastly dif-
ferent today than it was when the Pell
Grant program was created in 1972. My
legislation is a common-sense modi-
fication of the Pell Grant program that
will help America meet its new chal-
lenges. I hope my colleagues will join
me in this endeavor.

I ask unanimous consent that the
text of the legislation be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1183

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“21st Century
Federal Pell Grant Plus Act”.

SEC. 2. RECIPIENTS OF FEDERAL PELL GRANTS
WHO ARE PURSUING PROGRAMS OF
STUDY IN ENGINEERING, MATHE-
MATICS, SCIENCE, OR FOREIGN LAN-
GUAGES.

Section 401(b)(2) of the Higher Education
Act of 1965 (20 U.S.C. 1070a(b)(2)) is amended
by adding at the end the following:

“(C)(i) Notwithstanding subparagraph (A)
and subject to clause (iii), in the case of a
student who is eligible under this part and
who is pursuing a degree with a major in, or
a certificate or program of study relating to,
engineering, mathematics, science (such as
physics, chemistry, or computer science), or
a foreign language, described in a list devel-
oped or updated under clause (ii), the
amount of the Federal Pell Grant shall be
the amount calculated for the student under
subparagraph (A) for the academic year in-
volved, multiplied by 2.

““(ii)(I) The Secretary, in consultation with
the Secretary of Defense, the Secretary of
the Department of Homeland Security, and
the Director of the National Science Founda-
tion, shall develop, update not less often
than once every 2 years, and publish in the
Federal Register, a list of engineering, math-
ematics, and science degrees, majors, certifi-
cates, or programs that if pursued by a stu-
dent, may enable the student to receive the
increased Federal Pell Grant amount under
clause (i). In developing and updating the list
the Secretaries and Director shall consider
the following:

‘“‘(aa) The current engineering, mathe-
matics, and science needs of the United
States with respect to national security,
homeland security, and economic security.
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““(bb) Whether institutions of higher edu-
cation in the United States are currently
producing enough graduates with degrees to
meet the national security, homeland secu-
rity, and economic security needs of the
United States.

‘“(cc) The future expected workforce needs
of the United States required to help ensure
the Nation’s national security, homeland se-
curity, and economic security.

‘“(dd) Whether institutions of higher edu-
cation in the United States are expected to
produce enough graduates with degrees to
meet the future national security, homeland
security, and economic security needs of the
United States.

‘“(II) The Secretary, in consultation with
the Secretary of Defense, the Secretary of
the Department of Homeland Security, and
the Secretary of State, shall develop, update
not less often than once every 2 years, and
publish in the Federal Register, a list of for-
eign language degrees, majors, certificates,
or programs that if pursued by a student,
may enable the student to receive the in-
creased Federal Pell Grant amount under
clause (i). In developing and updating the list
the Secretaries shall consider the following:

‘“(aa) The foreign language needs of the
United States with respect to national secu-
rity, homeland security, and economic secu-
rity.

““(bb) Whether institutions of higher edu-
cation in the United States are currently
producing enough graduates with degrees to
meet the national security, homeland secu-
rity, and economic security needs of the
United States.

‘‘(cc) The future expected workforce needs
of the United States required to help ensure
the Nation’s national security, homeland se-
curity, and economic security.

‘“(dd) Whether institutions of higher edu-
cation in the United States are expected to
produce enough graduates with degrees to
meet the future national security, homeland
security, and economic security needs of the
United States.

‘(iii) BEach student who received an in-
creased Federal Pell Grant amount under
clause (i) to pursue a degree, major, certifi-
cate, or program described in a list published
under subclause (I) or (II) of clause (ii) shall
continue to be eligible for the increased Fed-
eral Pell Grant amount in subsequent aca-
demic years if the degree, major, certificate,
or program, respectively, is subsequently re-
moved from the list.

“@v)(I) If a student who received an in-
creased Federal Pell Grant amount under
clause (i) changes the student’s course of
study to a degree, major, certificate, or pro-
gram that is not included in a list described
in clause (ii), then the Secretary shall reduce
the amount of Federal Pell Grant assistance
the student is eligible to receive under this
section for subsequent academic years by an
amount equal to the difference between the
total amount the student received under this
subparagraph and the total amount the stu-
dent would have received under this section
if this subparagraph had not been applied.

‘(II) The Secretary shall reduce the
amount of Federal Pell Grant assistance the
student is eligible to receive in subsequent
academic years by dividing the total amount
to be reduced under subclause (I) for the stu-
dent by the number of years the student re-
ceived an increased Federal Pell Grant
amount under clause (i), and deducting the
result from the amount of Federal Pell
Grant assistance the student is eligible to re-
ceive under this section for a number of sub-
sequent academic years equal to the number
of academic years the student received an in-
creased Federal Pell Grant amount under
clause (i).”.

By Mr. BIDEN:
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S. 1184. A bill to waive the passport
fees for a relative of a deceased mem-
ber of the Armed Forces proceeding
abroad to visit the grave of such mem-
ber or to attend a funeral or memorial
service for such member; to the Com-
mittee on Foreign Relations.

Mr. BIDEN. Mr. President, today I
introduce a bill to remedy a small gap
in our passport laws. The change that I
propose could be important to family
members of servicemembers who lose
their lives in service of their country.

Under current law, the State Depart-
ment may not charge a fee to issue a
passport to relatives of a deceased
member of the Armed Forces who are
proceeding abroad to visit the grave of
such a member. But the law as applied
requires that the family be visiting an
official gravesite overseas.

The law does not, however, allow the
waiver of passport fees if the family is
attending a funeral or memorial serv-
ice for a servicemember Kkilled in ac-
tion, but who is buried or memorialized
overseas. The need for such a waiver
probably does not occur often, but it
happens. Last year, a servicemember
from my home State of Delaware was
killed in action in Iraq. The
servicemember was stationed in Ger-
many and his wife was German. She
wished for him to be buried in Ger-
many. So all of his relatives in the
United States needed to travel quickly,
and many of them did not have pass-
ports. At a time of such grieving for a
lost servicemember, the family of the
fallen hero should not have to worry
about paying passport fees, which can
add up quickly for a family, Waiving
the fee in such cases is the least that
we can do.

I hope we can approve such a minor
change in the law quickly. I urge my
colleagues to support this bill.

I ask unanimous consent that the
text of the bill be printed at this point
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1184

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. PASSPORT FEES.

Section 1 of the Act of June 4, 1920 (41 Stat.
750, chapter 223; 22 U.S.C. 214) is amended in
the third sentence by striking ‘‘or from a
widow, child, parent, brother, or sister of a
deceased member of the Armed Forces pro-
ceeding abroad to visit the grave of such
member’”’ and inserting ‘‘or from a widow,
widower, child, parent, grandparent, brother,
or sister of a deceased member of the Armed
Forces proceeding abroad to visit the grave
of such member or to attend a funeral or me-
morial service for such member”’.

By Mr. DOMENICI (for himself,

Mr. SCHUMER, Mr. COCHRAN,

MR. ALLARD, and Mr. COLEMAN):

S. 1186. A bill to amend the Internal
Revenue Code of 1986 to provide the
same capital gains treatment for art
and collectibles as for other invest-
ment property and to provide that a



June 7, 2005

deduction equal to fair market value
shall be allowed for charitable con-
tributions of literary, musical, artistic,
or scholarly compositions created by
the donor; to the Committee on
Finance.

Mr. DOMENICI. Mr. President, I rise
today to introduce again legislation to
eliminate one of the great inconsist-
encies in the Internal Revenue Code.

The bill T am introducing today with
Senator SCHUMER is designed to restore
some internal consistency to the tax
code as it applies to art and artists. No
one has ever said that the tax code is
fair even though it has always been a
theoretical objective of the code to
treat similar taxpayers similarly.

The bill I am introducing today
would address two areas where simi-
larly situated taxpayers are not treat-
ed the same.

Internal inconsistency number one
deals with the long-term capital gains
tax treatment of investments in art
and collectibles. If a person invests in
stocks or bonds and sells at a gain, the
tax treatment is long term capital
gains. The top capital gains tax rate is
15 percent. However, if the same person
invests in art or collectibles the top
rate is hiked up to 28 percent. Art for
art’s sake should not incur a higher tax
rate simply for revenue’s sake. That is
a big impact on the pocketbook of the
beholder.

Art and collectibles are alternatives
to financial instruments as an invest-
ment choice. To create a tax disadvan-
tage with respect to one investment
compared to another creates an artifi-
cial market and may lead to poor in-
vestment allocations. It also adversely
impacts those who make their liveli-
hood in the cultural sectors of the
economy.

Santa Fe, NM, is the third largest art
market in the country. We have a di-
verse colony of artists, collectors and
gallery owners. We have fabulous Na-
tive American rug weavers, potters and
carvers. Creative giants like Georgia
O’Keeffe, Maria Martinez, E. L.
Blumenshein, Allan Houser, R.C.
Gorman, and Glenna Goodacre have all
chosen New Mexico as their home and
as their artistic subject. John Nieto,
Wilson Hurley, Clark Hulings, Veryl
Goodnight, Bill Acheff, Susan
Rothenberg, Bruce Nauman, Agnes
Martin, Doug Hyde, Margaret Nez, and
Dan Ostermiller are additional exam-
ples of living artists creating art in
New Mexico.

Art, antiques, and collectibles are a
$12 to $20 billion annual industry na-
tionwide. In New Mexico, it has been
estimated that art and collectible sales
range between $500 million and one bil-
lion a year.

Economists have always been inter-
ested in the economics of the arts.
Adam Smith is a well-known econo-
mist. He was also a serious, but little-
known essayist on painting, dancing,
and poetry. Similarly, Keynes was both
a famous economist and a passionate
devotee of painting. However, even ar-
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tistically inclined economists have
found it difficult to define art within
the context of economic theory.

When asked to define jazz, Louis
Armstrong replied: “If you gotta ask,
you ain’t never going to know.” A
similar conundrum has challenged Gal-
braith and other economists who have
grappled with the definitional issues
associated with bringing art within the
economic calculus. Original art objects
are, as a commodity group, character-
ized by a set of attributes: every unit
of output is differentiated from every
other unit of output; art works can be
copied but not reproduced; and the cul-
tural capital of the nation has signifi-
cant elements of public good.

Because art works can be resold, and
their prices may rise over time, they
have the characteristics of financial
assets, and as such may be sought as a
hedge against inflation, as a store of
wealth, or as a source of speculative
capital gain. A study by Keishiro
Matsumoto, Samuel Andoh and James
P. Hoban, Jr. assessed the risk-ad-
justed rates of return on art sold at
Sotheby’s during the 14-year period
ending September 30, 1989. They con-
cluded that art was a good investment
in terms of average real rates of re-
turn. Several studies found that rates
of return from the price appreciation
on paintings, comic books, collectibles
and modern prints usually made them
very attractive long-term investments.
Also, when William Goetzmann was at
the Columbia Business School, he con-
structed an art index and concluded
that painting price movements and
stock market fluctuations are cor-
related.

I conclude that with art, as well as
stocks, past performance is no guar-
antee of future returns, but the gains
should be taxed the same.

In 1990, the editor of Art and Auction
asked the question: ‘“‘Is there an ‘effi-
cient’ art market?”’ A well-known art
dealer answered ‘‘Definitely not. That’s
one of the things that makes the mar-
ket so interesting.”” For everyone who
has been watching world financial mar-
kets lately, the art market may be a
welcome distraction.

Why do people invest in art and col-
lectibles? Art and collectibles are
something you can appreciate even if
the investment doesn’t appreciate. Art
is less volatile. If buoyant and not so
buoyant bond prices drive you berserk
and spiraling stock prices scare you,
art may be the appropriate investment
for you. Because art and collectibles
are investments, the long-term capital
gains tax treatment should be the same
as for stocks and bonds. This bill would
accomplish that.

Artists will benefit. Gallery owners
will benefit. Collectors will benefit.
And museums benefit from collectors.
About 90 percent of what winds up in
museums like New York’s Metropoli-
tan Museum of Art comes from collec-
tors.

Collecting isn’t just for the hoity
toity. It seems that everyone collects
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something. Some collections are better
investments than others. Some collec-
tions are just bizarre. The Internet
makes collecting big business, and flea
market fanatics are avid collectors. In
fact, people collect the darndest things.
Books, duck decoys, chia pets,
snowglobes, thimbles, handcuffs, spec-
tacles, baseball cards, and guns are a
few such ‘‘collectibles.”

For most of these collections, capital
gains isn’t really an issue, but you
never know. You may find that your
collecting passion has created a tax
predicament to phrase it politely. Art
and collectibles are tangible assets.
When you sell them, capital gains tax
is due on any appreciation over your
purchase price.

The bill provides capital gains tax
parity because it lowers the top capital
gains rate from 28 percent to 15 per-
cent.

Internal inconsistency number two
deals with the charitable deduction for
artists donating their work to a mu-
seum or other charitable cause. When
someone is asked to make a charitable
contribution to a museum or to a fund
raising auction, it shouldn’t matter
whether that person is an artist or not.
Under current law, however, it makes a
big difference. As the law stands now,
an artist/creator can only take a de-
duction equal to the cost of the art
supplies. The bill I am introducing will
allow a fair market deduction for the
artist.

It’s important to note that this bill
includes certain safeguards to keep the
artist from ‘‘painting himself a tax de-
duction.” This bill applies to literary,
musical, artistic, and scholarly com-
positions if the work was created at
least 18 months before the donation
was made, has been appraised, and is
related to the purpose or function of
the charitable organization receiving
the donation. As with other charitable
contributions, it is limited to 50 per-
cent of adjusted gross income (AGI). If
it is also a capital gain, there is a 30
percent of AGI limit. I believe these
safeguards bring fairness back into the
code and protect the Treasury against
any potential abuse.

I hope my colleagues will help me put
this internal consistency into the In-
ternal Revenue Code.

I ask unanimous consent that and
the text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1186

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Art and Col-
lectibles Capital Gains Tax Treatment Par-
ity Act”.

SEC. 2. CAPITAL GAINS TREATMENT FOR ART
AND COLLECTIBLES.

(a) IN GENERAL.—Section 1(h) of the Inter-
nal Revenue Code of 1986 (relating to max-
imum capital gains rate) is amended by
striking paragraphs (4) and (5) and inserting
the following new paragraphs:
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‘‘(4) 28-PERCENT RATE GAIN.—For purposes
of this subsection, the term ‘28-percent rate
gain’ means the excess (if any) of—

““(A) section 1202 gain, over

‘(B) the sum of—

‘(i) the net short-term capital loss, and

‘(ii) the amount of long-term capital loss
carried under section 1212(b)(1)(B) to the tax-
able year.

‘“(6) RESERVED.—.”".

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 2004.

SEC. 3. CHARITABLE CONTRIBUTIONS OF CER-
TAIN ITEMS CREATED BY THE TAX-
PAYER.

(a) IN GENERAL.—Subsection (e) of section
170 of the Internal Revenue Code of 1986 (re-
lating to certain contributions of ordinary
income and capital gain property) is amend-
ed by adding at the end the following new
paragraph:

“(7T) SPECIAL RULE FOR CERTAIN CONTRIBU-
TIONS OF LITERARY, MUSICAL, ARTISTIC, OR
SCHOLARLY COMPOSITIONS.—

“‘(A) IN GENERAL.—In the case of a qualified
artistic charitable contribution—

‘(i) the amount of such contribution taken
into account under this section shall be the
fair market value of the property contrib-
uted (determined at the time of such con-
tribution), and

‘“(ii) no reduction in the amount of such
contribution shall be made under paragraph
Q).

‘(B) QUALIFIED ARTISTIC CHARITABLE CON-
TRIBUTION.—For purposes of this paragraph,
the term ‘qualified artistic charitable con-
tribution’ means a charitable contribution of
any literary, musical, artistic, or scholarly
composition, or similar property, or the
copyright thereon (or both), but only if—

‘‘(i) such property was created by the per-
sonal efforts of the taxpayer making such
contribution no less than 18 months prior to
such contribution,

‘‘(ii) the taxpayer—

““(I) has received a qualified appraisal of
the fair market value of such property in ac-
cordance with the regulations under this sec-
tion, and

“(II) attaches to the taxpayer’s income tax
return for the taxable year in which such
contribution was made a copy of such ap-
praisal,

‘(iii) the donee is an organization de-
scribed in subsection (b)(1)(A),

‘‘(iv) the use of such property by the donee
is related to the purpose or function consti-
tuting the basis for the donee’s exemption
under section 501 (or, in the case of a govern-
mental unit, to any purpose or function de-
scribed under section 501(c)),

‘‘(v) the taxpayer receives from the donee a
written statement representing that the
donee’s use of the property will be in accord-
ance with the provisions of clause (iv), and

‘‘(vi) the written appraisal referred to in
clause (ii) includes evidence of the extent (if
any) to which property created by the per-
sonal efforts of the taxpayer and of the same
type as the donated property is or has been—

‘(D) owned, maintained, and displayed by
organizations described in subsection
(D)(1)(A), and

‘“(IT) sold to or exchanged by persons other
than the taxpayer, donee, or any related per-
son (as defined in section 465(b)(3)(C)).

¢(C) MAXIMUM DOLLAR LIMITATION; NO CAR-
RYOVER OF INCREASED DEDUCTION.—The in-
crease in the deduction under this section by
reason of this paragraph for any taxable
year—

‘(i) shall not exceed the artistic adjusted
gross income of the taxpayer for such tax-
able year, and
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¢“(ii) shall not be taken into account in de-
termining the amount which may be carried
from such taxable year under subsection (d).

‘(D) ARTISTIC ADJUSTED GROSS INCOME.—
For purposes of this paragraph, the term ‘ar-
tistic adjusted gross income’ means that por-
tion of the adjusted gross income of the tax-
payer for the taxable year attributable to—

‘(i) income from the sale or use of prop-
erty created by the personal efforts of the
taxpayer which is of the same type as the do-
nated property, and

‘(ii) income from teaching, lecturing, per-
forming, or similar activity with respect to
property described in clause (i).

‘“(E) PARAGRAPH NOT TO APPLY TO CERTAIN
CONTRIBUTIONS.—Subparagraph (A) shall not
apply to any charitable contribution of any
letter, memorandum, or similar property
which was written, prepared, or produced by
or for an individual while the individual is
an officer or employee of any person (includ-
ing any government agency or instrumen-
tality) unless such letter, memorandum, or
similar property is entirely personal.

“(F) COPYRIGHT TREATED AS SEPARATE
PROPERTY FOR PARTIAL INTEREST RULE.—In
the case of a qualified artistic charitable
contribution, the tangible literary, musical,
artistic, or scholarly composition, or similar
property and the copyright on such work
shall be treated as separate properties for
purposes of this paragraph and subsection
H@A).”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to contribu-
tions made after the date of the enactment
of this Act in taxable years ending after such
date.

By Mrs. BOXER (for herself and
Mr. SCHUMER):

S. 1193. A bill to direct the Assistant
Secretary of Homeland Security for the
Transportation Security Administra-
tion to issue regulations requiring tur-
bojet aircraft of air carriers to be
equipped with missile defense systems,
and for other purposes; to the Com-
mittee on Commerce, Science, and
Transportation.

Mrs. BOXER. Mr. President, today I
am reintroducing the Commercial Air-
line Missile Defense Act. This legisla-
tion is designed to ensure that our
commercial aircraft are protected
against the threat posed by shoulder-
fired missiles.

I first introduced this legislation in
February 2003 in response to two sepa-
rate attacks attributed to al Qaeda ter-
rorists. The first attack was the at-
tempted shoot down of a U.S. military
aircraft in Saudi Arabia. The second
attack was against an Israeli passenger
jet in Kenya. Fortunately, there were
no casualties in either case.

But make no mistake, the threat
posed by these weapons—also known as
man-portable air defense systems
(MANPADS)—is very real. In May 2002,
the FBI said, ‘“. .. Given al Qaeda’s
demonstrated objective to target the
U.S. airline industry, its access to U.S.
and Russian-made MANPAD systems,
and recent apparent targeting of U.S.-
led military forces in Saudi Arabia, law
enforcement agencies in the United
States should remain alert to the po-
tential use of MANPADS against U. S.
aircraft.”

In February 2004, the Director of the
Defense Intelligence Agency, Admiral
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Lowell Jacoby, testified before the
Senate Intelligence Committee on cur-
rent and projected national security
threats. He stated the following: ‘A
MANPAD attack against civilian air-
craft would produce large number of
casualties, international publicity and
a significant economic impact on avia-
tion. These systems are highly port-
able, easy to conceal, inexpensive,
available in the global weapons market
and instruction manuals are on the
internet. Commercial aircraft are not
equipped with countermeasures and
commercial pilots are not trained in
evasive measures. An attack could
occur with little or no warning. Terror-
ists may attempt to capitalize on these
vulnerabilities.”

It is estimated that there are be-
tween 300,000 and one million shoulder-
fired missiles in the world today—thou-
sands are thought to be in the hands of
terrorist and other non-state entities.

Since I first introduced my legisla-
tion in 2003, progress has been made in
adapting countermeasures now being
used by the military for use on com-
mercial aircraft. A special program of-
fice has been created within the De-
partment of Homeland Security that is
working to demonstrate and test two
prototype countermeasure systems.
Flight testing is scheduled to begin in
a matter of weeks.

This legislation, which I am again in-
troducing with my primary cosponsor,
Senator SCHUMER, states that the in-
stallation of countermeasure systems
on commercial aircraft will begin no
later than 6 months after the Secretary
of Homeland Security certifies that the
countermeasure system has success-
fully completed a program of oper-
ational test and evaluation.

We need to continue to move forward
to ensure that commercial aircraft are
protected from the threat posed by
shoulder-fired missiles. I appreciate
the hard work of my colleague in the
House, Congressman STEVE ISRAEL,
who is a real leader on this issue.

I hope my colleagues will support
this important legislation.

—————

SUBMITTED RESOLUTIONS

SENATE RESOLUTION  161—HON-
ORING THE LIFE OF ROBERT M.
LA FOLLETTE, SR., ON THE SES-
QUICENTENNIAL OF HIS BIRTH

Mr. FEINGOLD (for himself and Mr.
KOHL) submitted the following resolu-
tion; which was referred to the Com-
mittee on the Judiciary:

S. RES. 161

Whereas Robert M. La Follette, Sr., better
known as ‘‘Fighting Bob’ La Follette, was
born 150 years ago, on June 14, 1855, in Prim-
rose, Wisconsin;

Whereas Fighting Bob was elected to 3
terms in the United States House of Rep-
resentatives, 3 terms as Governor of Wis-
consin, and 4 terms as a United States Sen-
ator;

Whereas Fighting Bob founded the Pro-
gressive wing of the Republican Party;
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Whereas Fighting Bob was a lifelong sup-
porter of civil rights and women’s suffrage,
earning respect and support from such dis-
tinguished Americans as Frederick Douglass
and Harriet Tubman Upton;

Whereas Fighting Bob helped to make the
“Wisconsin Idea” a reality at the Federal
and State level, instituting election reforms,
environmental conservation, railroad rate
regulation, increased education funding, and
business regulation;

Whereas Fighting Bob was a principal ad-
vocate for the Seventeenth Amendment to
the Constitution of the United States, which
calls for the election of United States Sen-
ators by popular vote;

Whereas Fighting Bob delivered an historic
speech, ‘‘Free Speech in Wartime’’, opposing
the public persecution of those who sought
to hold their Government accountable;

Whereas Fighting Bob played a key role in
exposing the corruption during the Teapot
Dome Scandal;

Whereas Fighting Bob and his wife, Belle
Case La Follette, founded La Follette’s Week-
ly, now renamed The Progressive, a monthly
magazine for the Progressive community;

Whereas Fighting Bob ran for the presi-
dency on the Progressive ticket in 1924, win-
ning more than 17 percent of the popular
vote;

Whereas the Library of Congress recog-
nized Fighting Bob in 1985 by naming the
Congressional Research Service reading
room in the Madison Building in honor of
both Robert M. La Follette, Sr., and his son,
Robert M. La Follette, Jr., for their shared
commitment to the development of a legisla-
tive research service to support the United
States Congress;

Whereas Fighting Bob was honored in 1929
with 1 of 2 statues representing the State of
Wisconsin in National Statuary Hall in the
United States Capitol;

Whereas Fighting Bob was chosen as 1 of
“Five Outstanding Senators’ by the Special
Committee on the Senate Reception Room in
1957;

Whereas a portrait of Fighting Bob was un-
veiled in the Senate Reception Room in
March 1959; and

Whereas Fighting Bob was revered by his
supporters for his unwavering commitment
to his ideals, and for his tenacious pursuit of
a more just and accountable Government:
Now, therefore, be it

Resolved, That the Senate—

(1) celebrates the sesquicentennial of the
birth of Robert M. La Follette, Sr.;

(2) recognizes the important contributions
of Robert M. La Follette, Sr., to the Progres-
sive movement, the State of Wisconsin, and
the United States of America; and

(3) directs that the Secretary of the Senate
transmit an enrolled copy of this resolution
to the family of Robert M. La Follette, Sr.,
and the Wisconsin Historical Society.

Mr. FEINGOLD. Mr. President, I rise
today to honor the extraordinary life
of Robert M. La Follette Sr. Next
week, on June 14th, people around my
home State of Wisconsin will mark the
150th anniversary of La Follette’s
birth. Throughout his life, La Follette
was revered for his tireless service to
the people of Wisconsin and to the peo-
ple of the United States. His dogged,
full-steam-ahead approach to his life’s
work earned him the nickname ‘‘Fight-
ing Bob.”

Robert Marion La Follette, Sr., was
born on June 14, 1855, in Primrose, a
small town southwest of Madison in
Dane County. He graduated from the
University of Wisconsin Law School in
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1879 and, after being admitted to the
State bar, began his long career in pub-
lic service as Dane County district at-
torney.

La Follette was elected to the United
States House of Representatives in
1884, and he served three terms as a
member of that body, where he was a
member of the Ways and Means Com-
mittee.

After losing his campaign for reelec-
tion in 1890, La Follette returned to
Wisconsin and continued to serve the
people of my State as a judge. Upon his
exit from Washington, DC, a reporter
wrote, La Follette ‘‘is popular at home,
popular with his colleagues, and pop-
ular in the House. He is so good a fel-
low that even his enemies like him.”

He was elected the 20th Governor of
Wisconsin in 1900. He served in that of-
fice until 1906, when he stepped down in
order to serve the people of Wisconsin
in the United States Senate, where he
remained until his death in 1925.

As a founder of the national progres-
sive movement, La Follette cham-
pioned progressive causes as governor
of Wisconsin and in the U.S. Congress.
As governor, he advanced an agenda
that included the country’s first work-
ers compensation system, direct elec-
tion of United States Senators, and
railroad rate and tax reforms. Collec-
tively, these reforms would become
known as the ‘“Wisconsin Idea.” As
governor, La Follette also supported
cooperation between the State and the
University of Wisconsin.

His terms in the House of Represent-
atives and the Senate were spent fight-
ing for women’s rights, working to
limit the power of monopolies, and op-
posing pork Dbarrel legislation. La
Follette also advocated electoral re-
forms, and he brought his support of
the direct election of United States
Senators to this body. His efforts were
brought to fruition with the ratifica-
tion of the Seventeenth Amendment in
1913. Fighting Bob also worked tire-
lessly to hold the government account-
able, and was a key figure in exposing
the Teapot Dome Scandal.

La Follette earned the respect of
such notable Americans as Frederick
Douglass, Booker T. Washington and
Harriet Tubman Upton for making
civil rights one of his trademark
issues. At a speech before the 1886 grad-
uating class of Howard University, La
Follette said, ‘““We are one people, one
by truth, one almost by blood. Our
lives run side by side, our ashes rest in
the same soil. [Seize] the waiting world
of opportunity. Separatism is snobbish
stupidity, it is supreme folly, to talk of
non-contact, or exclusion!”

La Follette ran for President three
times, twice as a Republican and once
on the Progressive ticket. In 1924, as
the Progressive candidate for presi-
dent, La Follette garnered more than
17 percent of the popular vote and car-
ried the State of Wisconsin.

La Follette’s years of public service
were not without controversy. In 1917,
he filibustered a bill to allow the arm-
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ing of United States merchant ships in
response to a series of German sub-
marine attacks. His filibuster was suc-
cessful in blocking passage of this bill
in the closing hours of the 64th Con-
gress. Soon after, La Follette was one
of only six Senators who voted against
U.S. entry into World War 1.

Fighting Bob was outspoken in his
belief that the right to free speech did
not end when war began. In the fall of
1917, La Follette gave a speech about
the war in Minnesota, and he was mis-
quoted in press reports as saying that
he supported the sinking of the Lusi-
tania. The Wisconsin State Legislature
condemned his supposed statement as
treason, and some of La Follette’s Sen-
ate colleagues introduced a resolution
to expel him. In response to this ac-
tion, he delivered his seminal floor ad-
dress, ‘‘Free Speech in Wartime,” on
October 16, 1917. If you listen closely,
you can almost hear his strong voice
echoing through this chamber as he
said: ‘“Mr. President, our government,
above all others, is founded on the
right of the people freely to discuss all
matters pertaining to their govern-
ment, in war not less than in peace, for
in this government, the people are the
rulers in war no less than in peace.”

Of the expulsion petition filed
against him, La Follette said:

I am aware, Mr. President, that in pursu-
ance of this general campaign of vilification
and attempted intimidation, requests from
various individuals and certain organizations
have been submitted to the Senate for my
expulsion from this body, and that such re-
quests have been referred to and considered
by one of the Committees of the Senate.

If I alone had been made the victim of
these attacks, I should not take one moment
of the Senate’s time for their consideration,
and I believe that other Senators who have
been unjustly and unfairly assailed, as I have
been, hold the same attitude upon this that
I do. Neither the clamor of the mob nor the
voice of power will ever turn me by the
breadth of a hair from the course I mark out
for myself, guided by such knowledge as I
can obtain and controlled and directed by a
solemn conviction of right and duty.”

This powerful speech led to a Senate
investigation of whether La Follette’s
conduct constituted treason. In 1919,
following the end of World War I, the
Senate dropped its investigation and
reimbursed La Follette for the legal
fees he incurred as a result of the ex-
pulsion petition and corresponding in-
vestigation. This incident is indicative
of Fighting Bob’s commitment to his
ideals and of his tenacious spirit.

La Follette died on June 18, 1925, in
Washington, DC, while serving Wis-
consin in this body. His daughter
noted, ‘‘His passing was mysteriously
peaceful for one who had stood so long
on the battle line.”” Mourners visited
the Wisconsin Capitol to view his body,
and paid respects in a crowd nearing
50,000 people. La Follette’s son, Robert
M. La Follette, Jr., was appointed to
his father’s seat, and went on to be
elected in his own right and to serve in
this body for more than 20 years, fol-
lowing the progressive path blazed by
his father.
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La Follette has been honored a num-
ber of times for his unwavering com-
mitment to his ideals and for his serv-
ice to the people of Wisconsin and of
the United States.

Recently, I was proud to support Sen-
ate passage of a bill introduced in the
other body by Congresswoman TAMMY
BALDWIN that will name the post office
at 215 Martin Luther King, Jr., Boule-
vard in Madison in La Follette’s honor.
I commend Congresswomen BALDWIN
for her efforts to pass this bill.

The Library of Congress recognized
La Follette in 1985 by naming the Con-
gressional Research Service reading
room in the Madison Building in honor
of both Fighting Bob and his son, Rob-
ert M. La Follette, Jr., for their shared
commitment to the development of a
legislative research service to support
the United States Congress. In his
autobiography, Fighting Bob noted
that, as governor of Wisconsin, he
“made it a . . . policy to bring all the
reserves of knowledge and inspiration
of the university more fully to the
service of the people. . . . Many of the
university staff are now in state serv-
ice, and a bureau of investigation and
research established as a legislative
reference library . . . has proved of the
greatest assistance to the legislature
in furnishing the latest and best
thought of the advanced students of
government in this and other coun-
tries.” He went on to call this service
‘‘a model which the federal government
and ultimately every state in the union
will follow.”” Thus, the legislative ref-
erence service that La Follette created
in Madison served as the basis for his
work to create the Congressional Re-
search Service at the Library of Con-
gress.

The La Follette Reading Room was
dedicated on March 5, 1985, the 100th
anniversary of Fighting Bob being
sworn in for his first term as a Member
of Congress.

Across this magnificent Capitol in
National Statuary Hall, Fighting Bob
is forever immortalized in white mar-
ble, still proudly representing the
State of Wisconsin. His statue resides
in the Old House Chamber, now known
as National Statuary Hall, among
those of other notable figures who have
made their marks in American history.
One of the few seated statues is that of
Fighting Bob. Though he is sitting, he
is shown with one foot forward, and one
hand on the arm of his chair, as if he is
about to leap to his feet and begin a ro-
bust speech.

When then-Senator John F. Ken-
nedy’s five-member Special Committee
on the Senate Reception Room chose
La Follette as one of the ‘“‘Five Out-
standing Senators’” whose portraits
would hang outside of this chamber in
the Senate reception room, he was de-
scribed as being a ‘‘ceaseless battler for
the underprivileged’’ and a ‘‘coura-
geous independent.” Today, his paint-
ing still hangs just outside this cham-
ber, where it bears witness to the pro-
ceedings of this body—and, perhaps,
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challenges his successors here to con-
tinue fighting for the social and gov-
ernment reforms he championed.

To honor Robert M. La Follette, Sr.,
on the sesquicentennial of his birth,
today I am introducing three pieces of
legislation. I am pleased to be joined in
this effort by the senior Senator from
Wisconsin, Senator KoHL. The first is a
resolution celebrating this event and
recognizing the importance of La
Follette’s important contributions to
the Progressive movement, the State
of Wisconsin, and the United States of
America.

I am also introducing a bill that
would direct the Secretary of the
Treasury to mint coins to commemo-
rate Fighting Bob’s life and legacy.
The third bill that I am introducing
today would authorize the President to
posthumously award a gold medal on
behalf of Congress to Robert M. La
Follette, Sr. The minting of a com-
memorative coin and the awarding of
the Congressional Gold Medal would be
fitting tributes to the memory of Rob-
ert M. La Follette, Sr., and to his deep-
1y held beliefs and long record of serv-
ice to his State and to his country. I
hope that my colleagues will support
all three of these proposals.

Let us never forget Robert M. La
Follette, Sr.’s character, his integrity,
his deep commitment to Progressive
causes, and his unwillingness to waver
from doing what he thought was right.
The Senate has known no greater
champion of the common man and
woman, no greater enemy of corruption
and cronyism, than ‘“‘Fighting Bob’’ La
Follette, and it is an honor to speak in
the same chamber, and serve the same
great State, as he did.

———

SENATE RESOLUTION 162—EX-
PRESSING THE SENSE OF THE
SENATE CONCERNING GRISWOLD
V. CONNECTICUT

Ms. SNOWE (for herself, Mr. OBAMA,
Mr. CORZINE, Mrs. BOXER, Mrs. MUR-
RAY, Mrs. CLINTON, Mr. HARKIN, Mr.
DURBIN, Mrs. FEINSTEIN, Mr. REID, Mr.
FEINGOLD, and Mr. JEFFORDS) sub-
mitted the following resolution; which
was referred to the Committee on the
Judiciary:

S. RES. 162

Whereas June 7, 2005, marks the 40th anni-
versary of the United States Supreme Court
decision in Griswold v. Connecticut (1965) in
which the Court recognized the constitu-
tional right of married couples to use contra-
ception—a right that the Court would extend
to unmarried individuals within less than a
decade;

Whereas the decision in Griswold v. Con-
necticut paved the way for widespread use of
birth control among American women;

Whereas the Centers for Disease Control
and Prevention recognized family planning
in its published list of the ‘“Ten Great Public
Health Achievements in the 20th Century’’;

Whereas the typical woman in the United
States wants only 2 children and therefore
spends roughly 30 years of her life trying to
prevent pregnancy;

Whereas birth control is a critical compo-
nent of basic preventive health care for
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women and has been the driving force in re-
ducing national rates of unintended preg-
nancy and the need for abortion;

Whereas the ability of women to control
their fertility and avoid unintended preg-
nancy has led to dramatic declines in mater-
nal and infant mortality rates and has im-
proved maternal and infant health;

Whereas in 1965, there were 31.6 maternal
deaths per 100,000 live births and in 2000 there
were 9.8 maternal deaths per 100,000 live
births;

Whereas in 1965, 24.7 infants under 1 year of
age died per 1,000 live births and in 2003 this
figure had declined to 7 infant deaths per
1,000 live births;

Whereas the ability of women to control
their fertility has enabled them to achieve
personal educational and professional goals
critical to the economic success of the
United States;

Whereas in 1965, 7 percent of women com-
pleted 4 or more years of college compared to
26 percent in 2004;

Whereas in 1965, women age 16 and over
constituted 39 percent of the workforce com-
pared to 59 percent in 2004;

Whereas publicly-funded family planning
programs have increased the ability of
women, regardless of economic status, to ac-
cess birth control and experience the result-
ing health and economic benefits;

Whereas public investment in this most
basic preventive health care is extremely
cost effective—for every dollar spent on pub-
licly funded family planning, $3 is saved in
pregnancy-related and newborn care cost to
the Medicaid program alone;

Whereas Congress had repeatedly recog-
nized the importance of a women’s ability to
access contraceptives through support for
Medicaid, title X of the Public Health Serv-
ice Act, and the Federal Employee Health
Benefits Program;

Whereas 40 years after the Griswold deci-
sion, many women still face challenges in ac-
cessing birth control and using it effectively;

Whereas the United States has one of the
highest rates of unintended pregnancy
among Western nations and each year, half
of all pregnancies in the United States are
unintended, and nearly half of those end in
abortion;

Whereas teen pregnancy rates have dra-
matically declined, still, 78 percent of teen
pregnancies are unintended and more than
one-third of teen girls will become pregnant
before age 20; and

Whereas publicly funded family planning
clinics are the only source of healthcare for
many uninsured and low-income women:

Now, therefore, be it

Resolved, That it is the sense of the Senate
that—

(1) forty years ago the United States Su-
preme Court in Griswold v. Connecticut held
that married people have a constitutional
right to use contraceptives, a right that the
Court would extend to unmarried individuals
within less than a decade;

(2) the ability of women to control their
fertility through birth control has vastly im-
proved maternal and infant health, has re-
duced national rates of unintended preg-
nancy, and has allowed women the ability to
achieve personal educational and profes-
sional goals critical to the economic success
of the United States; and

(3) Congress should take further steps to
ensure that all women have universal access
to affordable contraception.

Ms. SNOWE. Mr. President, today we
mark forty years since a momentous
Supreme Court decision. It is difficult
for many young Americans to imagine
that in the not too distant past, the
provision of contraceptives was illegal.
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In the 1965 landmark decision of Gris-
wold v. Connecticut, the Supreme
Court recognized the right of married
couples to obtain contraception and re-
productive counseling. This was a wa-
tershed moment in public health—in-
deed such that the CDC has recognized
that our subsequent progress in family
planning constitutes one of the ten
greatest public health achievements of
the last century.

Women have faced great obstacles in
family planning. While the average
woman desires two children, with more
than thirty years of fertility a wom-
an’s health and the welfare of her fam-
ily is compromised without modern
contraception.

We know that family planning has
been practiced throughout history, but
the methods used were certainly not
always safe and effective. Today we
take for granted both the access to
modern contraceptives and the individ-
ual’s right to make reproductive deci-
sions. Among our noblest intentions is
that every child is wanted, and that
parents will have the resources to en-
sure their child’s health and success.
Following the Griswold decision, we
have come far closer to that goal.

We certainly can see the results. The
maternal death rate in the U.S. is only
one third what is was back in 1965. The
same is true for infant survival. The
health outcomes are indisputable.

The lives of women have also been
improved in so many ways. Four times
more women are now college educated.
This is so vital in an age where a more
competitive world demands so much
more of American families. It is essen-
tial that women can better themselves
and ensure the security of their fami-
lies.

As we commemorate the recognition
by the Supreme Court that individuals
have a right to that most basic part of
life—the planning of their families—we
recognize that there is still a great
deal of progress to be made. Legal ac-
cess does not equate to affordability.
Certainly we must adequately fund
Medicaid, title X, and other programs
which provide family planning serv-
ices. Such access reduces unwanted
pregnancies, promotes the economic
stability of families, and improves the
health of both mother and child, yet we
need to do more.

We simply must assure that access to
contraceptives is equitable—that a
lack of coverage by health plans does
not place one of our most effective pub-
lic health measures out of reach for
millions of women. To achieve this
aim, I will again introduce the Equity
in Prescription Insurance and Contra-
ceptive Act with Senator REID later
this week. I invite my colleagues to
join us in supporting this legislation to
realize the full promise of Griswold v.
Connecticut—healthier mothers,
healthier children, and healthy, stable
families.

Mr. OBAMA. Mr. President, today
marks the 40th anniversary of the U.S.
Supreme Court decision in Griswold v.
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Connecticut, which struck down Con-
necticut laws that prohibited reproduc-
tive counseling and the use of contra-
ception. In recognizing a constitutional
right to privacy, this landmark deci-
sion secured the right of married
women to use contraception and laid
the groundwork for widespread access
to birth control for all American
women.

The availability and use of contra-
ceptives has had a profound impact on
the health and lives of women across
the Nation. Widespread use of birth
control has led to dramatic reductions
in national rates of sexually trans-
mitted infections, unintended preg-
nancies, and abortion. Contraceptive
use has also significantly improved
maternal and infant health outcomes,
and reduced maternal and infant mor-
tality rates. Since 1965 maternal and
infant mortality rates have declined by
more than two-thirds.

The impact of contraception on the
professional lives of women has been
equally profound. The ability of women
to control fertility has allowed them to
successfully achieve educational and
career goals that would’ve been impos-
sible a century ago. Women are critical
to this nation’s economic success, com-
prising up to one half of the total U.S.
labor force.

In 1999, the Centers for Disease Con-
trol and Prevention recognized the sig-
nificant impact of birth control on
American society and included family
planning in their list of the ‘“Ten Great
Public Health Achievements in the
20th Century.” However, despite con-
siderable progress in this area, much
work remains. The United States has
one of the highest rates of unintended
pregnancies and sexually transmitted
infections among industrialized na-
tions, which in part reflects lack of ac-
cess to basic preventive health care, in-
cluding contraception.

A growing number of women—almost
17 million currently—must rely on pub-
licly supported contraceptive care. Be-
tween 2000 and 2002, this number in-
creased by 400,000 alone, because of the
rising number of uninsured women.
Yet, even those women with health in-
surance are not guaranteed access to
contraceptives because some health
plans choose not to cover these medica-
tions and procedures as they would
other basic preventive health meas-
ures. And we are increasingly hearing
about pharmacists and other providers
who refuse to prescribe or fill contra-
ceptive prescriptions, or refer women
to those who will, because of their own
personal beliefs.

This 40th anniversary of the Griswold
decision provides a perfect opportunity
to reflect upon the critical importance
and impact of this decision on the
health and professional lives of mil-
lions of women. We must ensure that
policy decisions about contraception
services remain health decisions and
not political ones, and work to ensure
that all women have access to contra-
ception when they need it.
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AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY
Mr. DEMINT. Mr. President, I ask
unanimous consent that the Com-
mittee on Agriculture, Nutrition, and
Forestry be authorized to conduct a
hearing during the session of the Sen-
ate on Tuesday, June 7, 2005 at 9:30 a.m.
in SD-106. The purpose of this hearing
will be to review the Dominican Repub-
lic-Central America Free Trade Agree-
ment: Potential Impacts on the Agri-
culture and Food Sectors.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ARMED SERVICES
Mr. DEMINT. Mr. President, I ask
unanimous consent that the Com-
mittee on Armed Services be author-
ized to meet during the session of the
Senate on June 7, 2005, at 9:30 a.m., in
open session to receive testimony on
the Department of Defense Inspector
General’s Management Accountability
Review of the Boeing KC-767A Tanker
Program.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS
Mr. DEMINT. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
June 7, 2005, at 10 a.m., to conduct a
hearing on ‘‘International Monetary
Fund Oversight.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FINANCE
Mr. DEMINT. Mr. President, I ask
unanimous consent that the Com-
mittee on Finance be authorized to
meet during the session on Tuesday
June 7, 2005, at 10 a.m., to hear testi-
mony on ‘‘Preventing the Next Pension
Collapse: Lessons from the United Air-
lines Case’’.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. DEMINT. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Tuesday, June 7, 2005 at 10:30
a.m. to hold a hearing on Nominations.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. DEMINT. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Tuesday, June 7, 2005 at 2:30
p.m. to hold a hearing on China.
The PRESIDING OFFICER. Without
objection, it is so ordered.
SELECT COMMITTEE ON INTELLIGENCE
Mr. DEMINT. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
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Senate on June 7, 2005 at 2:30 p.m. to
hold a mark-up.

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON RETIREMENT SECURITY AND

AGING

Mr. DEMINT. Mr. President, I ask
unanimous consent that the Sub-
committee on Retirement Security and
Aging, be authorized to hold a hearing
during the session of the Senate on
Tuesday, June 7, 2005 at 10 a.m. in SD-
430.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON TERRORISM, TECHNOLOGY
AND HOMELAND SECURITY
SUBCOMMITTEE ON IMMIGRATION, BORDER
SECURITY AND CITIZENSHIP

Mr. DEMINT. Mr. President, I ask
unanimous consent that the Sub-
committee on Terrorism, Technology
and Homeland Security and the sub-
committee on Immigration, Border Se-
curity and Citizenship be authorized to
meet to conduct a joint hearing on
“The Southern Border in Crisis: Re-
sources and Strategies to Improve Na-
tional Security’” on Tuesday, June 7,
2005 at 2:30 p.m. in Dirksen 226.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———————

PRIVILEGES OF THE FLOOR

Mr. BROWNBACK. Mr. President, I
ask unanimous consent that Mike Car-
ney, Megan Martin, and Charles Kane,
interns on my Judiciary Committee
staff, be granted floor privileges for the
duration of today’s proceedings.

The PRESIDING OFFICER. Without
objection, it is so ordered.

APPOINTMENTS

The PRESIDING OFFICER. The
Chair, on behalf of the Vice President,
pursuant to 22 U.S.C. 276h-276k, as
amended, appoints the following Sen-
ators as members of the Senate Delega-
tion to the Mexico-U.S. Inter-
parliamentary Group during the First
Session of the 109th Congress: the Sen-
ator from Alabama, Mr. SESSIONS, and
the Senator from Idaho, Mr. CRAPO.

The Chair, on behalf of the Vice
President, pursuant to 22 U.S.C. 276h—
276k, as amended, appoints the fol-
lowing Senator as a member of the
Senate Delegation to the Mexico-U.S.
Interparliamentary Group during the
First Session of the 109th Congress: the
Senator from Rhode Island, Mr. REED.

———

ORDERS FOR WEDNESDAY, JUNE 8,
2005

Mr. FRIST. I ask unanimous consent
that when the Senate resumes the
nomination at 10 a.m. tomorrow morn-
ing, the time from 10 to 11 be under the
control of the majority leader or his
designee, the time from 11 to noon be
under the control of the Democratic
leader or his designee, provided further
that the time rotate in that order until
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the hour of 4 p.m. I further ask that
the time from 4 to 4:10 be under the
control of Senator LEAHY or his des-
ignee, from 4:10 to 4:20 reserved for
Senator SPECTER or his designee, 4:20
to 4:40 for the Democratic leader, and
4:40 to 5 be reserved for the majority
leader.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. I ask unanimous consent
that when the Senate completes its
business today, it stand in adjourn-
ment until 9:30 a.m. on Wednesday,
June 8. I further ask that, following
the prayer and pledge, the morning
hour be deemed expired, the Journal of
proceedings be approved to date, the
time for the two leaders be reserved,
and that the Senate then return to ex-
ecutive session and resume consider-
ation of the nomination of Janice Rog-
ers Brown to be a U.S. circuit judge for
the DC Circuit.

The PRESIDING OFFICER. Without
objection, it is so ordered.

—————

PROGRAM

Mr. FRIST. Mr. President, tomorrow
the Senate will resume consideration
of the nomination of Janice Rogers
Brown to be a U.S. circuit judge for the
DC Circuit. Earlier today, cloture was
invoked by a vote of 656 to 32, and under
an earlier agreement we will have an
up-or-down vote at 5 p.m. tomorrow.
Therefore, tomorrow we will continue
with debate on the nomination as pro-
vided under the previous agreement.
Following that vote, we will imme-
diately proceed to the cloture vote on
the nomination of William Pryor to be
a U.S. circuit judge for the Eleventh
Circuit. We will also consider addi-
tional nominations during this week,
so Senators can expect votes each day
until our executive business is finished.

———

ORDER FOR ADJOURNMENT

Mr. FRIST. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent the
Senate stand in adjournment under the
previous order, following the remarks
of the Senator from South Carolina for
up to 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from South Carolina.

————

NOMINATION OF JANICE ROGERS
BROWN

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. GRAHAM. Mr. President, I thank
the majority leader for allowing me to
have this time. I acknowledge all his
hard work to bring us to having votes.
And that is true of the minority leader.
The Senate is back in business and we
are voting in the fashion of 214 years of
our history and some good people are
getting voted on. That is all we can ask
or hope for.
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I rise to speak on behalf of Justice
Janice Rogers Brown. I intend to vote
for her tomorrow when the vote is
called. Being from the South, being
from South Carolina, about to turn 50,
I can say it is a long way from Green-
ville, AL, as a daughter of a share-
cropper to the Supreme Court of Cali-
fornia; an African-American female
who grew up in the segregated South,
daughter of a sharecropper in Green-
ville, AL, growing up, listening to sto-
ries from a grandmother about famous
NAACP lawyer Fred Gray, who de-
fended Martin Luther King and Rosa
Parks.

It is a long way—and most of it is up-
hill. But she made it. And we ought to
all be proud of the fact that someone
such as Janice Rogers Brown has ac-
complished so much in her life. Not
only did she go from Greenville, AL, to
the Supreme Court of California, she
served with distinction.

California has a unique system in the
sense that the voters can decide wheth-
er they want to retain a judge. The last
time she was up for retention vote in
California she received 76 percent of
the vote. We can talk about this as
long as we would like, and apparently
30 hours is as long as we are going to
talk about it. I find it hard to believe
that someone could be out of the main-
stream to the point they are a right-
wing judicial fanatic and still get 76
percent of the vote in California. The
last time I checked, it is not exactly
the haven of rightwing people.

The reason she received 76 percent of
the vote in California is because no-
body made a big deal about her being a
judge. The fact is, she decided a lot of
cases with a variety of issues and a
consistent manner that made it so that
people who came before her did not feel
the need to go out and try to get her
beat. Only after the fact, only when she
gets in this political whirlwind we are
in now, where every Federal court
nominee is getting attacked in a vari-
ety of different ways, mainly on the
lines that you are out of the main-
stream because you happen to be con-
servative, only then has she gotten to
be a problem.

This is politics, pure and simple, be-
cause if it was about competency, if it
was about professional qualifications,
she would never have been on the Su-
preme Court in California to start
with. She would not have stayed 7 or 8
years, and she would not have gotten 76
percent of the vote. To say otherwise
defies common sense.

We are going to take a vote tomor-
row. She is going to be confirmed to
the Federal bench on the court of ap-
peals. She is a good candidate for that
position. Not only is the California Su-
preme Court a good training ground for
such a position, her story as a person is
a great reservoir for her to call upon.

The idea that she cannot relate to
people who suffer and who have been
dealt a difficult time is absurd given
her life circumstance. She will be an
ideal court of appeals judge because
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she was a very solid supreme court jus-
tice.

Is she conservative? You better be-
lieve it. The last time I checked, that
is not a disqualifier. As a matter of
fact, I think that is exactly what the
country needs right now. We need Fed-
eral judges who will interpret the law
and not make it. The Federal judiciary
has lost its way on many occasions.
She will be part of the solution, not the
problem.

For 25 years she has been a public
servant. She has worked for the legal
assistance folks in California doing
things for people who are less fortu-
nate. She has been an outstanding ju-
rist. She is a smart lady. She grad-
uated near the top of her class and has
given back more than she has taken.

The road from Greenville, AL, to the
Supreme Court of California now leads
to the Federal bench. We all should be
proud of the fact that someone like
this has done so much for so many peo-
ple. Instead of picking apart every
word she said, we should celebrate her
success because come tomorrow, she
will be a Federal judge. The country
will be better off for it. We will be a
stronger nation having someone like
her on the Federal bench.

I am very proud of what she has ac-
complished as a person. I am very sup-
portive of her judicial tenure, her judi-
cial reasoning. She will bring out the
best in our Nation’s legal system.

One final thought: Politicians live in
a world of 50 plus 1. We think of the
most awful things we can say about
each other just to get these jobs and to
hold on to them sometimes. More and
more people are turned off by politics
because it is 24/7, running each other
down. I wish we could stop.

Let me tell you about the present
Presiding Officer. He has the perfect
demeanor, as far as I am concerned,
about a political figure. The Presiding
Officer has had many jobs, and he has
carried himself well. But we are adrift
in politics. We are trying to find who is
the least bad among us. By the time we
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get through with each other, nobody
wants to vote for anybody. That needs
to be corrected. At least we volunteer
for this. We go in it with our eyes wide
open. If we continue to do to judges
what we have embarked on for the last
15 or 20 years, we will do great damage
to the judiciary.

This lady has been called a Nean-
derthal. She has been called some
names you would not call your polit-
ical opponent. There is a lot that has
been said about Janice Rogers Brown
that is over the top and is unfair. But
she stuck it out and she will have her
vote and she will win.

Let me state to all my colleagues on
both sides of the aisle, whatever our
Democrat friends have done, we are ca-
pable of doing the same on our side. If
we do not slow down, take a deep
breath and reassess what we are doing
to judicial nominees, we will destroy
the independence of the judiciary be-
cause it has become another form. If
you have ever had a thought in your
life and you have expressed it, it will
be used against you in a political fash-
ion, not a qualification fashion.

I hope we will learn from the past 15
or 20 years and declare a cease-fire on
the judiciary. If you do not like people,
vote against them. If they have bad
character or bad ethics, bring it up and
we will come together and deal with
that. I hope we will stop declaring war
on these people in such a personal fash-
ion because the downside of this is
good men and women of the future who
would want to be judges are going to
take a pass. Who in their right mind in
the future is going to put their family
and themselves through what these
nominees have gone through? They do
not have to. They have decided not to
get in the political arena. They decided
to devote themselves to the rule of law.

The difference between my business
and the courtroom is the difference be-
tween very loud and very quiet. Pack
your political agenda at the courthouse
door, at the courthouse steps. The
courtroom is a quiet place where you
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are judged based on what you do, not
who you are. You do not have to pay in
the American legal system because you
have a big wallet. In the American po-
litical system, we hit the rich pretty
routinely. In the American political
system, the unpopular have =zero
chance because they do not poll well.

In a courtroom, we do not take any
polls. We look at what you do, not
where you came from, and we let your
peers, the citizens of the community,
decide your fate, with somebody pre-
siding over the trial with no ax to
grind. What a marvelous system.

The jury is not special interest
groups. They are not out raising
money. They do not get rewarded or
punished. They leave when the case is
over, and they get a few dollars for
their time. And do you know what. It
works marvelously well. And that per-
son in a black robe is nobody’s cam-
paign manager. They are there to call
the balls and the strikes. This has
worked well for 214 years. And if we do
not watch it, we are going to ruin it.

Hopefully, over the next coming
weeks, we can get back to the tradi-
tions of the Senate, treat people with
the courtesy they deserve, and if you
do not think they will be a good judge,
vote against them. I think that is your
obligation. The name-calling needs to
stop.

So come tomorrow, at 5 o’clock, Jan-
ice Rogers Brown is going to continue
her journey from Greenville, AL, and
she is going to wear the robe of a Fed-
eral court judge. I think that is some-
thing we all should celebrate.

Mr. President, I yield the floor.

———

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

The PRESIDING OFFICER. The Sen-
ate stands in adjournment until 9:30
a.m. tomorrow.

Thereupon, the Senate, at 5:20 p.m.,
adjourned until Wednesday, June 8,
2005, at 9:30 a.m.
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