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Mr. MCCAIN. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The remarks of Mr. MCCAIN and Mr. 
LIEBERMAN pertaining to the introduc-
tion of S. 342 are located in today’s 
RECORD under ‘‘Statements on Intro-
duced Bills and Joint Resolutions.’’) 

Mr. MCCAIN. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER (Mr. EN-
SIGN). The clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. SPECTER. Mr. President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

CLASS ACTION FAIRNESS ACT OF 
2005 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration of S. 5, which the 
clerk will report. 

The legislative clerk read as follows: 
A bill (S. 5) to amend the procedures that 

apply to the consideration of interstate class 
actions to assure fairer outcomes for class 
members and defendants, and for other pur-
poses. 

Pending: 
Durbin (Modified) Amendment No. 3, to 

preserve State court procedures for handling 
mass actions. 

Feingold Amendment No. 12, to establish 
time limits for action by Federal district 
courts on motions to remand cases that have 
been removed to Federal court. 

Mr. SPECTER. Mr. President, I 
thank Senators on both sides of the 
aisle for their cooperation in moving 
this class action bill. We reported it 
out of committee a week ago today and 
started the opening debate on it on 
Monday afternoon and then proceeded 
in a very timely fashion. The prospects 
are good that we will conclude action 
on the bill today. A unanimous consent 
agreement is currently in the process 
of being worked out, and we will know 
in the next few minutes precisely what 
will happen. 

We are going to proceed in a few min-
utes to the amendment offered by the 
Senator from Wisconsin, Mr. FEINGOLD, 
which would impose some time limits 
on the courts which, as I said at the 
committee hearing last week, I think 
is a good idea. I advised Senator FEIN-
GOLD that I would feel constrained to 
oppose it on this bill because of the 
procedural status, where the House of 
Representatives has been reported to 
accept the Senate bill provided it 
comes over as what we call a clean bill, 
without amendments. 

But as I said to Senator FEINGOLD, 
and will repeat for the record, I had 

heard many complaints about delays in 
our Federal judicial system. I believe 
that is an appropriate subject for in-
quiry by the Judiciary Committee on a 
broader range than the issue specifi-
cally proposed by Senator FEINGOLD. It 
is in the same family. 

I want to be emphatic. We are not 
impinging in any way on the independ-
ence of the Federal judiciary, their dis-
cretionary judgments. But when it 
comes to time limits, how long they 
have these matters under advisement, I 
think that is an appropriate matter for 
congressional inquiry. It bears on how 
many judges we need and what ought 
to be done with our judicial system 
generally. So that will be a subject 
taken up by the Judiciary Committee 
at a later date. 

I think the Senate bill—this may be 
a little parochial pride—is more in 
keeping with an equitable handling of 
class action bills than is the House bill. 
For example, the House bill would be 
retroactive and apply to matters now 
pending in the State courts, which 
would be extraordinarily disruptive of 
many State court proceedings. I think 
it is fair and accurate to say that the 
House bill is more restrictive than the 
Senate bill and our Senate bill, I think, 
is a better measure to achieve the tar-
geted objective of having class actions 
decided in the Federal court with bal-
ance for plaintiffs and for defendants as 
well. 

So we are moving, I think, by this 
afternoon, to have a bill which will be 
ready for concurrence by the House, 
and signature by the President, and 
that I think will be a sign that we are 
moving forward on the legislative cal-
endar. 

The Senator from Louisiana is going 
to seek recognition in a few minutes. I 
thank my distinguished colleague, Sen-
ator HATCH, the former chairman, who 
has agreed to come over and manage 
the bill during my absence. We are, at 
the moment, having hearings on the 
bankruptcy bill which we hope to have 
in executive session next Thursday, to 
move ahead on our fast moving, ambi-
tious judiciary calendar. 

I now yield to my distinguished col-
league from Louisiana. 

The PRESIDING OFFICER. The Sen-
ator from Louisiana. 

Mr. VITTER. Mr. President, I rise in 
strong support of S. 5, the Class Action 
Fairness Act of 2005. In doing so, I wish 
to recognize and thank them for their 
leadership, so many Senators who have 
moved the bill thus far, certainly in-
cluding the chairman of the Judiciary 
Committee who just spoke, also the 
Senator from Iowa, the chief sponsor of 
the bill, and also the Senator from 
Utah, the former chairman of the Judi-
ciary Committee. 

I am also an original cosponsor of 
this bill, because it would protect con-
sumers from some of the most egre-
gious abuses in our judicial system. 

Let me begin by saying that class ac-
tions are an important part of our jus-
tice system. They serve an important 

purpose when properly defined. No one 
would dispute they are a valuable fea-
ture of the legal system. This bill 
doesn’t do away with them. 

As stated so eloquently by the bill’s 
chief sponsor, my colleague from Iowa, 
S. 5 is really court reform more than 
tort reform. What does it reform? What 
is the problem? 

The reason we need to pass this bill 
is that there are loopholes in the class 
action system, and it allows bad actors 
to game the system. As a result, in re-
cent years class actions have been sub-
ject to abuses that actually work to 
the detriment of individual consumers, 
plaintiffs in such cases. That is exactly 
who the law is supposed to help. 

Additionally, this gaming of the sys-
tem clearly works to the detriment of 
business and our economy, and the 
need for job creation in forging a 
strong economy. 

Such abuses happen mainly in State 
and local courts in cases that really 
ought to be heard in Federal court. 

We currently have a system, there-
fore, which some trial lawyers seeking 
to game the system in an effort to 
maximize their fees seek out some 
small jurisdiction to pursue nationwide 
cookie-cutter cases, and they act 
against major players in a targeted in-
dustry. Often, these suits have very lit-
tle, if anything, to do with the place in 
which they are brought. Rather, law-
yers select the venues for strategic rea-
sons, or for political reasons, a practice 
known as forum shopping. 

These trial lawyers seek out jurisdic-
tions in which the judge will not hesi-
tate to approve settlements in which 
the lawyers walk away with huge fees 
and the plaintiff class members often 
get next to nothing. The judges in 
these jurisdictions will decide the 
claims of other State citizens under 
their unique State law. They will use 
litigation models that deny due process 
rights to consumers and defendants. 

Often the decisions coming out of 
these hand-picked and carefully se-
lected venues are huge windfalls for 
trial lawyers and big law firms and a 
punch line for consumers and the peo-
ple the lawyers claim to represent. 
There is now in our country a full 
blown effort aimed at mining for jack-
pots in sympathetic courts known as 
‘‘magnet courts’’ for the favorable way 
they treat these cases. 

Let us look at a few examples of ex-
actly what I am talking about. Perhaps 
the best example nationwide, in terms 
of preferred venues for trial lawyers, is 
Madison County, IL, where class action 
filings between 1998 and 2000 increased 
nearly 2,000 percent. There is actually 
an example of a South Carolina law 
firm filing a purported class action on 
behalf of three named plaintiffs. None 
of them lived in Madison County, IL, 
but the lawsuit was filed in that juris-
diction against 31 defendants through-
out the United States. None of those 
defendants were located in Madison 
County. These lawyers based the al-
leged jurisdiction on the mere allega-
tion that some as yet unknown class 
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member might happen to live in Madi-
son County. 

I have a law degree. That is stunning 
to me. You can imagine how astound-
ing and silly and ridiculous that seems 
to the American people, small business 
owners, and consumers around the 
country. So Madison County is a great 
example of one of these magnet juris-
dictions. Once their reputation as a 
magnet jurisdiction is established, 
they attract major nationwide lawsuits 
that deal with interstate commerce— 
exactly the types of lawsuits that 
should be decided in the Federal court. 

As noted in one study: 
Virtually every sector of the United States 

economy is on trial in Madison County, 
Palm Beach County, FL, and Jefferson Coun-
ty, TX—long distance carriers, gasoline pur-
chasers, insurance companies, computer 
manufacturers and pharmaceutical devel-
opers. 

Let us review some of the outrageous 
decisions that this gaming of a broken 
system produces. 

The Bank of Boston case, where class 
action members actually lost money 
when their accounts were debited to 
pay their lawyers $8.5 million; the 
Blockbuster settlement, where the 
class action members received coupons 
off their next rentals while their law-
yers were paid $9.25 million; and, the 
Cheerios case where the plaintiffs got 
coupons for cereal, while the lawyers 
reaped $1.75 million—coupons that, 
quite frankly, they could have gotten 
in the Sunday local newspaper. 

Sad to say, this is hitting home in 
my home State of Louisiana as well, 
because one of the jurisdictions that is 
appearing more and more on the list of 
these magnet jurisdictions is in Lou-
isiana, Orleans Parish, the city of New 
Orleans. 

I have mentioned how this gaming of 
the system is a huge disservice so 
many times to the consumers that 
were allegedly harmed. They get cou-
pons or next to nothing. In one case, 
they had to pay even after the award. 
It is also a huge cost to business and a 
huge drain on the American economy. 

Small businesses are already spend-
ing, on average, $150,000 annually on 
legal fees. The tort system costs U.S. 
small business $88 billion per year. This 
is all money that could be used to hire 
new employees or to improve benefits. 
I have long been concerned that Lou-
isiana is increasingly becoming a part 
of this trend. 

I mentioned a minute ago Orleans 
Parish, which is clearly showing up 
more and more on the list of these 
magnet jurisdictions. This is bad for 
our Louisiana efforts at job creation. It 
is a serious negative for companies 
looking to locate in our State. 

I will quote from an amicus brief 
filed at the Louisiana Supreme Court 
in the case of Sutton Steel and Supply, 
Inc., Kate Davis, and Mestayer and 
Mestayer, APLC v. Bellsouth Mobility, 
Inc. In that brief, they said: 

In a recent poll of more than 1,400 in-house 
general counsel and other senior litigators at 

public corporations . . . Louisiana was 
ranked 46th for its treatment of class ac-
tions, out of the 48 States that permit class 
action suits in their courts. 

The study they cited is the Chamber 
of Commerce study done in March 2004, 
and the amicus brief continues: 

Importantly, 80 percent of the respond-
ents—these are businesses now, job cre-
ators—indicated that they perceive fairness 
of the litigation environment in a State 
‘‘could affect important business decisions at 
their company, such as where to locate or do 
business’’ and with good reason. 

Of course, many small businesses are 
dragged down by what are known as 
Yellow Page lawsuits. In these cases, 
hundreds of defendants are named in a 
lawsuit, and it is their responsibility to 
prove they are not culpable. In many 
cases, plaintiffs named defendants 
using vendor lists, or even lists lit-
erally from the Yellow Pages of certain 
types of businesses, be they auto sup-
ply stores, drugstores, what have you, 
in a particular jurisdiction. 

Imagine what this means to your 
State’s job creation efforts when na-
tional attention is brought to your 
local jurisdiction because it is a new 
magnet jurisdiction—a new Madison 
County, IL. The only jobs that you will 
be creating are legal positions for the 
flyby lawsuit filed by out-of-Staters 
hoping for a payoff from your local in-
dustries and companies. 

I have identified the problem, gaming 
a broken system. We have identified 
the real and negative results of that 
problem, hurting the actual consumers 
who are supposed to be helped, and 
costing business and job creation in 
your State, including my home State 
of Louisiana, enormous amounts, in-
cluding in terms of jobs not created or 
lost jobs. 

Why is S. 5 the solution? 
I believe S. 5 is a careful, reasonable, 

and moderate response to the problem 
with our class action system. We have 
a bipartisan compromise that has been 
in the making for 6 years: 6 years of ne-
gotiation, careful study, and careful 
compromise. It deserves our support. 

The House of Representatives has al-
ready passed similar class action re-
form legislation more than once. I have 
personally supported and worked for 
that, and voted for that when I served 
in the House. 

S. 5 provides for Federal district 
court jurisdiction for interstate class 
action, specifically those in which the 
aggregate amount in controversy ex-
ceeds $5 million and any member of a 
plaintiff class is a citizen of a different 
State from any defendant. Under the 
bill, certain class actions with more 
than 100 plaintiffs also would be treat-
ed as class actions and subject to Fed-
eral jurisdiction. 

The bill provides exceptions for cases 
in which Federal jurisdiction is not 
warranted. Under the so-called home 
State exception and the local con-
troversy exception, class action cases 
will remain in State courts if there is 
significant connection to a local issue 
or event or a significant number of 
plaintiffs are from a single State. 

The bill includes consumer protec-
tions so the real little guy, the plain-
tiff, the consumer who is wronged, is 
truly made whole. The bill’s consumer 
bill of rights would require, among 
other things, that judges review all 
coupon settlements and limit attor-
ney’s fees paid in such settlements to 
the value actually received by class 
members. It would also require judges 
to carefully scrutinize net law settle-
ments in which the class action mem-
bers end up losing money in a class ac-
tion settlement, and would prohibit 
settlements in which parochial judges 
allow some class action members to 
have a larger recovery because they 
simply live closer to the courthouse. 

I am pleased there is bipartisan, bi-
cameral support for a carefully crafted, 
well-thought-out measure. S. 5 is long 
overdue. 

It is also important to say what we 
are not doing. This bill is not an at-
tempt to eliminate class action law-
suits. Time and again, it has been said 
by parties on all sides that class ac-
tions have a proper place in the legal 
system. This bill is a modest effort to 
swing the pendulum back toward com-
mon sense, making the system work as 
it was intended. 

This bill will not move all class ac-
tions to Federal court, only the ones 
most appropriately settled there. This 
bill will not overload Federal courts 
with class actions. They are prepared 
to deal with these cases far better than 
State courts, many of whom are over-
burdened now. We are also not delaying 
justice for plaintiffs. Federal courts 
have as good or better records of deal-
ing with class actions in a timely man-
ner. 

In closing, our class action system is 
rife with abuses. It is gamed. It is bro-
ken. We need to fix it. First, we need to 
fix it for the consumers who are hurt 
by alleged abuses which are the subject 
of this class action litigation. Plain-
tiffs leave feeling cheated because they 
receive a token settlement in many 
cases for their efforts while lawyers 
reap all of the financial benefits. 

Second, the system is broken and we 
need to fix it so we do not hurt legiti-
mate business, legitimate job-creation 
efforts in Louisiana and elsewhere. 
Right now, businesses, fearing the 
mere threat of legal action, settle 
cases—a form of judicial blackmail. 
The whole economy is dragged down 
and fewer jobs are created as a result. 

Third, our system of federalism is un-
dermined today because one State’s 
legal system, rather than the legal sys-
tem of the Federal branch of the 
courts, is making decisions that affect 
many or even all other States. So the 
system is not working for anyone but 
the lawyers and law firms gaming that 
system. 

A lot of good, hard work has been put 
into S. 5. I compliment again the prime 
sponsor, Senator GRASSLEY, as well as 
the Judiciary Committee, led by the 
Senator from Pennsylvania. I com-
pliment all of their leadership and 
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their respective staff members for their 
efforts. I am proud to be a cosponsor of 
S. 5. I urge my colleagues to support 
and vote for the Class Action Fairness 
Act. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, today is 

going to be an important day for the 
American public because the Senate 
will adopt legislation that takes a sig-
nificant step forward in improving our 
Nation’s civil justice system. I com-
mend my colleagues on both sides of 
the aisle for coming together on this 
very important bipartisan bill. Our 
work in this body bodes well for the 
Senate’s ability to tackle important 
issues in the 109th Congress. 

Let me now take a couple of minutes 
to address the pending amendment, 
Senator FEINGOLD’s amendment, that 
would add a provision to S. 5 requiring 
Federal courts to consider remand mo-
tions in class actions within a specified 
period. This amendment is based on the 
questionable premise that Federal 
courts move too slowly and consumer 
claims will stall while plaintiffs are 
waiting for courts to rule on jurisdic-
tional issues. 

In fact, in many cases, Federal courts 
move more quickly than the State 
courts. Resolving remand motions is 
always their first course of business, 
and we are moving these cases to Fed-
eral courts. 

The amendment also fails to recog-
nize the important considerations a 
judge must make as part of a remand 
decision. Like other amendments that 
have been offered, this proposal would 
result in a less workable bill, not a bet-
ter one. This amendment should be re-
jected. 

The fact is, the Federal courts do not 
drag their feet in dealing with remand 
motions. Federal courts always con-
sider jurisdictional issues first, as they 
must, before allowing discovery or 
other substantive motions. The Su-
preme Court has repeatedly held that 
jurisdiction is a threshold matter that 
must be decided prior to other sub-
stantive issues in a case. Courts take 
up jurisdiction as the first course of 
business already. The amendment is, 
therefore, unnecessary. 

I also want to correct the misunder-
standing that Federal courts drag their 
feet in dealing with class actions gen-
erally. This is not the case. In fact, 
Federal courts generally move more 
quickly than State courts when it 
comes to class actions. A recent 2004 
study by the Federal Judicial Center 
found that State courts are far more 
likely than Federal courts to let class 
actions linger without ruling on class 
certification. Moreover, the median 
time for final disposition of a civil 
claim filed in Federal court throughout 
this country is 9.3 months; the median 
time to trial in a civil matter in State 
court is 22.5 months. Let me repeat 
that: 9.3 months in Federal courts 
versus 22.5 months in State courts for 
civil claims to be disposed. The dates 
showing the Federal courts act more 

than twice as fast as State courts come 
from the nonpartisan Administrative 
Office of the United States Courts. 
There is simply no evidence that 
States proceed more quickly. Thus, the 
alleged problem that this amendment 
would fix is nonexistent. It does not 
exist. 

Take, for example, the case cited by 
Senator FEINGOLD yesterday, Lizana v. 
DuPont. It did take a year to rule on 
the motion to remand, but it is my un-
derstanding that the court’s docket re-
veals at the time the court was consid-
ering the motion, there were numerous 
briefings and motions on both sides and 
numerous hearings to determine 
whether to remand. The court was 
hardly sitting on its hands. If any-
thing, this case shows that the courts 
may require more than 180 days to 
make a correct decision. They were 
moving, and moving ahead, and moving 
ahead with dispatch. But it was a com-
plicated case and it took a little 
longer. It may very well take more 
than 180 days, and in some cases, it cer-
tainly will. 

Another case cited in support of the 
amendment was Gipson v. Sprint. But 
when you look at the facts, the facts do 
not show much support for the amend-
ment at all. Again, it is my under-
standing the docket reveals that the 
court was very busy on the case before 
the ruling on the motion to remand 
was even handed down. In fact, one of 
the motions the court was contending 
with was a motion for continuance 
filed by, you guessed it, plaintiffs’ 
counsel. This means it was the plain-
tiffs who wanted the court to delay its 
ruling. How can anyone complain 
about the time it takes for a district 
court not to rule on a remand motion 
when there are scores of docket entries 
in a single year and the plaintiffs 
themselves were seeking delays? 

Some opposed to this amendment 
suggested that defendants will use re-
moval as a delay tactic, but Federal 
law already penalizes defendants who 
engage in such tactics. The Federal law 
governing removal gives judges discre-
tion to make a defendant pay the 
plaintiff’s attorney’s fees if remand is 
granted. In addition, rule 11 of the Fed-
eral Rules of Civil Procedure gives Fed-
eral judges the authority to levy sanc-
tions for frivolous filings. Thus, the 
law already addresses concerns about 
improvident removals. 

The bottom line is that this amend-
ment will make it unnecessarily dif-
ficult for judges to issue fair rulings in 
these more complicated cases. And 
class actions generally are more com-
plicated cases. By forcing judges to de-
cide remand motions by a certain date, 
as the Feingold amendment would do, 
that amendment fails to recognize that 
in some cases the jurisdictional issues 
will be complex, requiring discovery, 
substantial briefing, and hearings be-
fore the judge. 

At times, courts consider several re-
mand motions jointly in order to con-
serve judicial resources, such as in 
multidistrict litigation, or MDL, as it 
is called, and this may, in a limited 

number of complex cases, result in a 
slightly longer time period for resolu-
tion as well. Forcing judges to rush 
these issues in all cases regardless of 
their complexity could result in a de-
nial of due process in these cases where 
the judge cannot fully comprehend and 
resolve the issue, or issues, in the time 
allotted by the Feingold amendment. 

The reality is that most remand mo-
tions will be decided in less time than 
the amendment requires, but in some 
cases they will require more time. We 
should not create rules of law that 
force judges to decide issues without 
full and fair consideration. And that is 
exactly what the Feingold amendment 
would do. 

Finally, there is a reason the time 
limits make sense for remand appeals 
and not for initial rulings on remand 
motions. In contrast to district courts, 
which often must develop a factual 
record to address remand issues, an ap-
peals court that is asked to review a 
remand order will be provided with a 
full record from which to reach a deci-
sion. Often, the appeals court’s deci-
sion will be based simply on a reading 
of the law, and it will, thus, be less 
time-consuming than the district 
court’s decision. 

Even a 180-day time limit may be too 
stringent in some circumstances. Ex-
tending it to district court judges will 
make it more difficult for them, in 
some cases, to do their jobs in a fair 
and efficient fashion. 

So I hope our colleagues will vote 
down the Feingold amendment. Frank-
ly, it is another poison pill amendment 
that would probably scuttle this bill 
for another year. We have already been 
on this bill for 6 solid years. We have a 
consensus in this body to pass it. We 
know if we pass it in the form that it 
is in, the House will take it. We know 
it will become law because the Presi-
dent will sign it into law. Frankly, I 
hope this amendment will be voted 
down for all of those reasons. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The senior assistant bill clerk pro-
ceeded to call the roll. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
GRAHAM). Without objection, it is so 
ordered. 

Mr. HATCH. Mr. President, I would 
like to talk more generally about the 
Class Action Fairness Act because it 
responds to a serious abuse of the class 
action system that is on the rise; 
namely, the filing of copycat or dupli-
cative lawsuits in State courts. 

Over the past several years, we have 
seen a rise in the number of class ac-
tion lawsuits filed in a few State courts 
known for tilting the playing field in 
favor of the plaintiffs’ bar; in other 
words, dishonestly, basically, getting 
the courts to not do justice. These 
courts, referred to as ‘‘magnet courts’’ 
for their attractive qualities to enter-
prising plaintiffs’ lawyers, certify class 
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actions with little regard to defend-
ants’ due process rights. They award 
substantial attorneys’ fees as part of 
class settlements, and they approve 
coupon settlements to the class mem-
bers that are sometimes worth little 
more than the paper on which they are 
printed. 

It has not taken the plaintiffs’ law-
yers long to figure out which courts 
are good for their bank accounts. There 
was an 82-percent increase in the num-
ber of class actions filed in Jefferson 
County, TX, between the years of 1998 
and 2000. During the same time span, 
Palm Beach County, FL, saw a 35-per-
cent increase. The most dramatic in-
crease, however, has occurred in Madi-
son County, IL. Madison County has 
seen an astonishing 5,000-percent in-
crease in the number of class action fil-
ings since 1998. 

Let me just refer to this bar chart. It 
shows that the number of class actions 
filed in State courts has skyrocketed 
under current law: Palm Beach County, 
35 percent in just 2 years or 3 years; 
Jefferson County, 82 percent in the 
same 2 or 3 years; and Madison County, 
over 5,000 percent. And then this chart 
shows the overall increase in State 
courts: 1,315-percent growth. 

Now, in their effort to gain a finan-
cial windfall in class action cases, 
some aggressive plaintiffs’ lawyers file 
copycat class action lawsuits. This tac-
tic helps explain the dramatic increase 
in filings in these magnet courts. Here 
is how the copycat class action strat-
egy works: Competing groups of plain-
tiffs’ lawyers, and sometimes even the 
same lawyers, file nearly identical 
class action lawsuits asserting similar 
claims on behalf of essentially the 
same class in State courts around the 
country. Some lawyers file duplicative 
actions in an effort to take a poten-
tially lucrative role in an action. Other 
times, these duplicative actions are the 
product of forum shopping by the origi-
nal lawyers who file similar actions in 
different State courts around the coun-
try, perhaps with the sole purpose of 
finding a friendly judge willing to cer-
tify the class. 

Because these duplicative actions are 
filed in State courts of different juris-
dictions, there is no way to consolidate 
or coordinate these cases. As a result 
of the separate, redundant litigation of 
copycat lawsuits, our already overbur-
dened State courts can become clogged 
with complicated class actions that po-
tentially affect the rights and recov-
eries of class members throughout the 
entire country. 

There is not a single magnet State 
court in this country that has not en-
countered the copycat phenomenon. 
For example, it is my understanding 
that in Shields v. Allstate County Mu-
tual Insurance Company, filed in Jef-
ferson County, TX, in the year 2000, 
three named plaintiffs sought certifi-
cation of a nationwide class comprised 
of members who were insured by three 
insurance companies. At the very same 
time this action was brought in Jeffer-

son County, no fewer than nine similar 
actions, representing a similarly situ-
ated class and alleging the identical 
claims, were pending in Madison Coun-
ty, IL, against the same insurance 
companies. 

Another example of copycat lawsuits 
is Flanagan v. Bridgestone/Firestone, 
filed in Palm Beach County, FL. Now, 
this lawsuit was but one of the approxi-
mately 100 identical class actions filed 
in State courts throughout the country 
in the wake of the Ford/Firestone tire 
recall in the year 2000. 

One of the most obvious problems 
with copycat lawsuits is that they 
place new burdens on an already 
stressed State court system. Class ac-
tions are large, complex lawsuits with 
potential ramifications in jurisdictions 
across the country. Our State courts 
are courts of general jurisdiction that 
deal with issues ranging from domestic 
disputes to routine traffic offenses. 
They are simply not the best entity to 
handle the growing number of these 
complex lawsuits being filed across the 
country where multiple parties and 
multiple issues are involved. 

S. 5 will mitigate the growing burden 
on our State courts by providing a 
means through which truly national 
class actions will be resolved in the 
most appropriate forum; that is, the 
Federal courts. 

Over the past several months, I have 
heard some opponents of this bill argue 
that the Class Action Fairness Act will 
somehow result in a delay or even a de-
nial of justice to consumers. They have 
argued that State courts resolve claims 
more quickly, and that removing these 
actions will result in the overbur-
dening of our Federal courts. I have yet 
to see or hear a single shred of persua-
sive evidence to support these claims. 
In fact, according to the data, a strong 
case in the opposite direction can be 
made. According to two separate ex-
aminations of the State and Federal 
court systems conducted by the Court 
Statistics Project and Administrative 
Office of the U.S. Courts, the average 
State court judge is assigned nearly 
three times—nearly three times—as 
many cases as a Federal court judge. 
The increase of State court class ac-
tions further compounds this burden 
and interferes with the ability of the 
State court judges to provide justice to 
their citizens. 

In fact, the Illinois Supreme Court 
has repeatedly criticized its own Madi-
son County, IL, State court for its hor-
rible backlog. The backlog is the result 
of the local court’s willingness to take 
on cases that have nothing to do with 
Madison County, the county in which 
they sit. In fact, one Madison County 
State court judge expressed his willing-
ness to take on cases that have little 
or no connection to Madison County, 
or even Illinois, for that matter, when 
he stated: 

I am going to expand the concept that all 
courts in the United States are for all citi-
zens of the United States. . . . 

The fact is, when cases are accepted 
that have nothing to do with the State 

in which they are filed, it is difficult to 
see how justice is served. When the 
cases are forced to remain in State 
court because some plaintiff’s lawyers 
have exploited the system by engineer-
ing the composition of the class and 
the defendants, both the class members 
and the defendants can easily be de-
prived of justice. In some cases, it ap-
pears that the interests disproportion-
ately served are those of the class 
counsel who stand to receive millions 
in attorney’s fees upon the swift ap-
proval of a proposed settlement while 
their clients receive next to nothing. 

Despite claims to the contrary, S. 5 
will not flood or remove all class ac-
tions to Federal court. Instead the bill 
acts to decrease the number currently 
falling in State court dockets. Most of 
the cases that would be removed to the 
Federal courts under the bill are pre-
cisely the type of cases that should be 
heard by such courts in the first place; 
namely, large national class actions af-
fecting citizens in and around the 
country, including the very copycat 
lawsuits I have discussed today. 

Class actions generally have three 
things in common. No. 1, they involve 
the most people. No. 2, they involve the 
most money. And No. 3, they involve 
the most interstate commerce issues. 
Taken as a whole, the national impli-
cations of class actions are far greater 
than many of the cases filed and heard 
by the Federal courts today. With this 
in mind, one is left to wonder how any-
one could argue that these actions are 
not deserving of the attention of our 
Federal courts. 

As Chief Justice Marshall noted: 
However true the fact may be, that the tri-

bunals of the States will administer justice 
as impartially as to those of the nation, to 
parties of every description, it is not less 
true that the Constitution itself either en-
tertains apprehensions on this subject, or 
views with such indulgence the possible fears 
and apprehensions of suitors, that it has es-
tablished national tribunals for the decision 
of controversies between aliens and citizens, 
or between citizens of different States. 

When the Framers of the Constitu-
tion created the Federal courts in arti-
cle 3 of the Constitution, they gave 
them jurisdiction over cases involving 
large interstate disputes, cases such as 
class actions. Contrary to the claims of 
opponents of this bill, article 3 does not 
require complete diversity amongst 
parties to a claim. 

The Class Action Fairness Act will 
also help protect the interests of con-
sumer class members from copycat 
lawsuits. When duplicative lawsuits are 
pending in different States, a settle-
ment or judgment in any one case has 
the potential to make every other 
pending case moot. This winner-takes- 
all scenario acts as an incentive for 
plaintiffs’ lawyers with multiple class 
actions to seek a quick settlement in 
the case, even if the settlement does no 
more than make the lawyers involved 
rich. The bona fide claims of the plain-
tiffs to the other class actions are 
wiped out by the settlement. That is 
not fair, but that is what is happening. 
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Sometimes they file multiple suits so 
they can force a settlement with a sim-
ple settlement demand. And what com-
pany wouldn’t pay the defense costs to 
get out of this type of abusive jurisdic-
tion of the various courts throughout 
the country. 

What this means is that while one in-
jured consumer in one court of the 
country recovers for their injuries, an 
identically injured consumer in an-
other part of the country may get 
nothing. The quick settlement of a 
copycat lawsuit may essentially steal 
the ability for similarly situated plain-
tiffs to fully or fairly recover for their 
injuries, especially if the forum- 
shopped court is going to pull this kind 
of stuff and favor certain attorneys 
over others and certain clients over 
others rather than do what is just 
under the law. 

Under S. 5, many of these copycat 
lawsuits would be removed to Federal 
court and consolidated to ensure that 
all similarly situated plaintiffs re-
ceived the same recovery under any 
settlement. Unlike State courts, Fed-
eral courts are equipped with a mecha-
nism for consolidating similar claims. 
In the Federal court system, a judge 
may consolidate multiple identical 
lawsuits found in various jurisdictions 
into one proceeding before a single 
Federal court known as the multidis-
trict litigation panel or MDL. The 
MDL panel has proven to be a valuable 
tool for preventing abuse, judicial 
waste, and disparate outcomes in Fed-
eral courts. 

Under this system, much of the time- 
consuming pretrial activity in the law-
suit is heard by a single court. This 
serves to help protect against the 
plaintiffs’ lawyer from making a sepa-
rate deal for some plaintiffs that is not 
in the best interests of all class mem-
bers. And by the way, for those who 
argue that consumers are being hurt by 
this bill, guess how many consumers 
are hurt by a collusion between plain-
tiffs’ counsel and a particular corpora-
tion to settle in one State that wipes 
out everybody else throughout the 
country. 

That happens. It happens because we 
have not solved these problems. This 
bill goes a long way toward solving 
some of these problems. 

S. 5 solves this very problem by en-
suring that a plaintiff’s claim is not ex-
tinguished by the settlement of the du-
plicative action in another part of the 
country. This bill protects consumers 
in areas where they are not protected 
under current law. 

Before I close, I want to stress that 
this bill does not change substantive 
law. The Class Action Fairness Act 
does not make it any harder or easier 
to file or win a lawsuit unless, of 
course, winning is unjustly based upon 
an uneven playing field. In other 
words, courts who homer the cases be-
cause they want to help certain attor-
neys who have supported them for 
their election to those State court po-
sitions. 

This bill is one that is long overdue. 
As Chief Justice Rehnquist stated: 

We can no longer afford the luxury of State 
and Federal courts that work at cross-pur-
poses or irrationally duplicate one another. 

This bill is a procedural bill that ap-
plies common sense to streamline the 
court system. The underlying sub-
stantive law is the same for class ac-
tions whether they are in Federal or in 
State court. This bill is a balanced, 
modest approach to solving some of the 
most abusive problems in our current 
civil justice system. Members on both 
sides of the aisle have worked long and 
hard to formulate a bipartisan bill, and 
we are succeeding in this bipartisan ef-
fort on behalf of the American people. 

I steadfastly support the Class Ac-
tion Fairness Act and urge my col-
leagues to do so as well, because it is 
the right thing to do. It is the right 
thing to do for the legal profession and 
for the plaintiffs who deserve com-
pensation. 

I have been in some pretty tough 
cases in my day, but I have never seen 
a case I could not win if the case was 
the right thing to bring. I would not 
bring it if it were not the right thing to 
bring. I loved being in Federal court, 
time I could get there. I also loved 
being in State court. I never wanted a 
judge to lean my way or the other way. 
I wanted the judge to be down the mid-
dle, and if that is the case, I thought I 
stood a good chance of winning the 
case. 

We are talking about unfair advan-
tage here in these magnet courts, these 
forum-shopped areas. Madison County 
has become the ‘‘poster child’’ for mag-
net courts. It deserves its reputation. 

This is an important bill. This is a 
bill that makes sense. This bill does 
not deprive anybody of rights. This is a 
bill that will resolve a lot of these con-
flicts and problems, and it is a bill that 
I think will help all within the legal 
community to live within certain legal 
and moral constraints. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that at 12:30, the 
Senate resume debate on the Feingold 
amendment, and that the time be 
equally divided in the usual form; pro-
vided that at 12:40, 10 minutes later, 
the Senate proceed to a vote in rela-
tion to the Feingold amendment, with 
no intervening action or debate and no 
amendments in order to the amend-
ment prior to the vote. I further ask 
consent that following that vote, de-
bate be equally divided between the 
two leaders or their designees until the 
hour of 3 p.m.; provided further that 
the time between 2:20 and 2:40 be equal-

ly divided between Senator SPECTER 
and Senator LEAHY; and that at 2:40, 
the final 20 minutes be reserved, with 
the Democratic leader in control of 10 
minutes, to be followed by the major-
ity leader for the final 10 minutes; pro-
vided further that at 3 o’clock, the 
Senate proceed to a vote in relation to 
the Durbin amendment, with no 
amendment in order to the amendment 
prior to the vote. I further ask unani-
mous consent that following that vote 
the bill be read the third time and the 
Senate proceed to a vote on passage of 
the bill, with no intervening action or 
debate. Finally, I ask that no other 
amendments be in order other than the 
two above-mentioned amendments. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. HATCH. Mr. President, I suggest 

the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. GRAHAM. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
HATCH). Without objection, it is so or-
dered. 

Mr. GRAHAM. Mr. President, in light 
of the unanimous consent agreement 
that will bring this bill to closure, 
there is something I needed to get on 
the record. I appreciate getting a few 
minutes. I intend to vote for the bill. 
Everything the Senator said about the 
bill is very much true. The Senator 
from Utah has been working as chair-
man for years. The legal abuse that the 
Senator described is real. This bill 
really brings it to an end. 

I found Federal court to be a fair 
place to try cases. The Senator is also 
right about the scope of class action 
lawsuits. They involve many people 
from different places throughout the 
country. We have a good balance in the 
bill of when you can be removed. Every 
class action is not going to go to Fed-
eral court. If the formula is right, and 
if it has enough national impact, Fed-
eral court will be the place to go be-
cause of the abuses described. 

Those of us who practiced law for a 
living before we got here understand 
that the legal system can be reformed. 
I admire what the Senator from Utah 
and Senators SPECTER and GRASSLEY 
have done to bring about reform. But 
we find ourselves in a unique political 
dynamic with this bill. Our friends in 
the House say they want it like we 
have it. We all agree there are amend-
ments that could make the bill better 
that we would vote for, but the polit-
ical moment will not allow that to hap-
pen. I regret not offering in committee 
the amendment I am going to speak 
about. I learned from my mistakes 
there. 

One of the things we have done by 
federalizing certain class action law-
suits is we have taken the abuse out of 
the system, and we have gone to Fed-
eral court to have a more fair way of 
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doing business when the formula is 
right and when there is a national im-
pact to stop home cooking. 

The reason the diversity clause exists 
to begin with is that when you have 
two people from different States, you 
want to pick a neutral sight. You do 
not want to do home cooking. Really, 
the whole goal of this bill is to get it in 
a neutral site where people can have 
their fair day in court. I certainly ap-
preciate that. 

But there is another component to 
class actions that is missing in this 
bill. Class actions, by their very na-
ture, as Senator HATCH described, in-
volve a lot of people from different 
places and usually a lot is at stake. 
Sometimes it is money. Sometimes it 
is a business practice that does not 
have a lot of economic effect on one 
person, but when you add up the eco-
nomic effect, it is bad for the country. 
People are cheating. People are nickel 
and diming folks, getting rich at the 
expense of the elderly or the infirm, by 
taking a few dollars here, and it adds 
up to be a very bad situation for the 
country. Those type cases lend them-
selves to class action. 

There is another group of cases that 
could lend themselves to class action, 
too. That is when products are not de-
signed right. They are consumer cases 
where consumers throughout the coun-
try are affected by the particular be-
havior in question. 

Most States have a procedure, when 
such cases exist affecting the public at 
large, where the judge is able to deter-
mine what is fair in terms of sealing 
documents relating to settlements. I 
had an amendment that was modeled 
after a South Carolina statute—and 
over 20 States have a similar statute— 
that says in cases where the public’s 
interest is present, where there is a 
consumer case that affects the health 
or well-being of the community at 
large, settlements can be sealed, docu-
ments can be made secret to protect 
business interests, but only if the judge 
determines that the public interest is 
also being met. 

The amendment I proposed would 
have received well over 50 votes in this 
body, and I think Senator HATCH would 
have been friendly to it. But I under-
stand the effect it would have on the 
bill. 

The current chairman, Senator SPEC-
TER, and I will have a colloquy for the 
record. This is the point of my seeking 
recognition. 

This bill will leave the Senate and go 
to the House in a way to solve abuse, 
but I think it is lacking in consumer 
protections. The reason I am speaking 
today is this colloquy for the record 
with Senator SPECTER recognizes the 
value of this amendment and a com-
mitment on his part and the commit-
tee’s part to allow this amendment to 
move forward at another date, another 
time, in another place. 

The reason I am agreeing to that is 
enough of my colleagues who are sym-
pathetic to the amendment do not 

want to vote for anything that would 
derail the bill. I very much appreciate 
that because that is the way politics is, 
and there is nothing wrong with that 
as long as we do not lose sight of the 
goal. And the goal is to have a balance, 
to take care of abuses, but at the same 
time protect the public when the public 
needs to be protected. 

What I am trying to say is I will not 
put my colleagues in a bad spot of hav-
ing to vote down an amendment with 
which they agree because I do not have 
50 votes. I am mature enough to know 
when you can win and when you can-
not. Sometimes it is OK to lose. Losing 
is not bad as long as you feel good 
about what you are doing. 

I do not want to offer the amend-
ment, have colleagues vote against it, 
and create problems unnecessarily, but 
I do want my colleagues to know—and 
this colloquy will express this—that 
this bill needs to be amended and this 
problem needs to be addressed. We need 
to have a provision that is married up 
with the bill that is about to leave the 
Senate and go to the House that will 
allow a judge, upon motion of the par-
ties, to determine in a situation where 
there is a request to keep the settle-
ment secret and seal the documents 
from public review, to have a judge to 
determine what documents should be 
sealed in secret and what documents 
should be released to the public, bal-
ancing the needs of business and the 
right of the public to know what they 
should know about their health and 
their safety. 

There were class action cases with 
the sunshine statute, about which I am 
talking, in effect. Without that stat-
ute, deadly lighters, exploding tires, 
defective drugs, toxic chemicals, and 
faulty automobile designs would not 
have been known if it were not for a 
procedure for the judge to release cer-
tain documents because the request 
was: We will give you money, but you 
cannot tell anybody about the under-
lying problem. 

Sometimes that is very much unfair. 
I have case after case of sunshine stat-
utes allowing the judge to determine 
what was in the public interest, to in-
form the public of deadly events, and 
peoples lives were saved and their 
health was protected. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. GRAHAM. I ask unanimous con-
sent for 2 more minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PROTECTIVE ORDERS 
Mr. GRAHAM. Mr. President, I ap-

preciate Chairman SPECTER taking the 
time to join me in discussing a concern 
I have regarding S. 5, the class action 
bill. I am still prepared to seek a vote 
on my amendment, but based on my 
conversations with a number of sen-
ators this week, including Chairman 
SPECTER, and in a desire to see this bill 
pass as soon as possible, I have decided 
not to offer my amendment. 

I agreed to support this bill some 
time ago because I believe we are long 

overdue for reform in the class action 
area. Over the last few years, I have 
worked to support this bill in both the 
Judiciary Committee and on the senate 
floor. 

While I have fully supported this re-
form, I have also noticed some areas 
where the bill could be improved. I had 
hoped to offer an amendment on the 
floor regarding protective orders dur-
ing discovery. I am confident that the 
amendment that I had hoped to intro-
duce with Senator PRIOR of Arkansas 
would have made a significant im-
provement in the area of class action 
discovery. 

Our amendment is very simple. It is 
based on the local rule in South Caro-
lina Federal Courts for obtaining pro-
tective orders for documents. All it 
says is, if you want a protective order, 
you must make a motion at the begin-
ning of trial, explain why it is nec-
essary for the court to seal your docu-
ments, and provide public notice of the 
motion and a description of the docu-
ments. that’s it. 

At least 20 states have taken action 
to limit secrecy agreements. This type 
of scrutiny should be extended 
throughout the nation, especially 
where we are removing parties from 
the protections afforded them by their 
States. 

And let me be clear. This is not an 
onerous burden to place on those seek-
ing protective orders. It is not that far 
a departure from the current discovery 
rules. We could have gone a lot further; 
with higher standards, a presumption 
against sealing, and other controver-
sial discovery reforms. However, we are 
not seeking to tilt the playing field to 
one side or the other, just make sure 
some reasonable, well-thought out 
ground rules are applied to everyone. 

My amendment creates a presump-
tion of openness—it would require the 
parties in class action lawsuits to jus-
tify their requests for secrecy, followed 
by a medical review of the information 
they want the court to keep under seal. 

They would have to identify the doc-
uments or information they want 
sealed—and most importantly the rea-
sons why it’s necessary to keep them 
secret. 

They also would have to explain why 
a protective order approach is nec-
essary and justify the request based on 
controlling case law. 

The public would be notified of the 
information that was being put under 
seal—and a descriptive non-confiden-
tial index of the secret documents 
would be provided. 

In the end, however, it is still up to 
the judge’s discretion, albeit with a 
slightly higher standard than currently 
exist under the Federal rules of civil 
procedure. 

I am doing this because I am con-
vinced Federal Judges will come down 
on the side of consumer protection 
where it’s in the public interest and 
come down on the side of secrecy where 
merited. In short, while the burden 
here is on any party that wants to keep 
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something secret, it is not an onerous 
task, nor impossible. 

Valid trade secrets and proprietary 
information—sensitive information 
that goes to the heart of a company 
being able to compete in the market 
place should and will be protected. 
There must be safeguards for busi-
nesses—they have a right to protect 
valid trade secrets—patents and other 
proprietary information. But this isn’t 
something that can just go on auto-
matic pilot—there has to be some judi-
cial review and I am confident the pro-
cedures protect all the parties in a 
class action lawsuit. 

So again, we have merely tried to 
find a way to balance the legitimate in-
terests of companies, who we want to 
remain strong competitors in the mar-
ketplace, with the public’s interest in 
disclosing potentially harmful prod-
ucts or practices. 

Our amendment strikes the right bal-
ance because it raises the bar only 
slightly for companies to justify why 
they need to impose secrecy, using our 
courts to do so, but does not force 
them to open up their companies to 
every passerby simply because they are 
defending a lawsuit. 

Now there are critics who warn that 
an amendment like this is going to cre-
ate a number of problems in the judi-
cial system, making discovery more 
difficult and deterring settlements. 

I do not agree. Take a look at Flor-
ida, which has one of the most strin-
gent sunshine laws. I don’t think any-
one can tell you Florida is a magnet 
for class actions. In fact, the most re-
cent studies in the 20 States that have 
sunshine laws show that limiting court 
secrecy has not led to more litigation 
or curtailed the number of case that 
are settled. 

In fact I do not believe there is any 
evidence that supports the proposition 
that more cases will go to trial and 
fewer settlements will be reached if 
some procedural safeguards are put in 
place. 

Also, you have to remember that our 
amendment only applied to court-or-
dered secrecy. Parties would still have 
been free to privately agree upon se-
crecy between them. 

In closing Mr. President, I must say I 
have been a bit taken aback by all the 
turmoil this amendment has caused. I 
am pretty sure we can all agree that 
ours was a fairly benign procedural 
amendment, one that serves both the 
public and those before our courts. 

Toward that end, I very much appre-
ciate the understanding I and Senator 
PRYOR have been able to reach with 
Chairman SPECTER regarding the sub-
stance of our amendment. The chair-
man has graciously agreed to assist us 
with this amendment in the Judiciary 
Committee. I thank the chairman and 
look forward to working with him to 
address this issue in the near future. 

Mr. SPECTER. I appreciate Senator 
GRAHAM’s willingness to help us move 
forward on this bill. He and I have 
agreed that, due to the procedural pos-

ture of this particular bill, we should 
address the substance of his amend-
ment in committee in the future. 

Mr. GRAHAM. I thank my chairman 
for his future assistance. 

Mr. President, I say to my colleagues 
that they will have done a good thing 
by passing this bill. They will do a very 
good thing if we can take up this 
amendment at another time to make 
this bill more balanced because the 
abuses as described by Senator HATCH 
are real. My colleagues have worked a 
long time to bring about this date. 
They should be proud of it. 

There is a way to make this bill bet-
ter, and if we do not address this prob-
lem, I predict something is going to 
happen out there without a sunshine 
amendment. There is going to be a 
class action case involving consumer 
interests, and if there is no procedure 
for the judge to balance the public in-
terests against business interests, we 
are going to shield the public from 
something they should know. There is 
no reason we cannot do both: Stop the 
legal abuse and help consumers. It is 
my pledge and my promise to work 
with everybody in this body to make 
that happen. 

I yield the floor and thank the Sen-
ate for its indulgence. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. Without objection, the 
Senator is recognized on the minority 
time. 

AMENDMENT NO. 12 
Mr. GRASSLEY. Mr. President, I rise 

in opposition to Senator FEINGOLD’s 
amendment which would add a provi-
sion to the bill requiring the Federal 
courts to consider remand motions in 
class actions within a set timetable. 
This amendment needs to be rejected 
because it is unnecessary. 

There is not any evidence that the 
Federal courts are particularly slow in 
dealing with class actions, or specifi-
cally that they are slow relative to re-
mand motions. In fact, there is evi-
dence that the Federal courts move 
more quickly than State courts in con-
sidering these motions because they al-
ways consider jurisdictional issues 
first. Senator FEINGOLD cites three ex-
amples of delay to support his amend-
ment, but I do not think that is enough 
to start placing strict time limits on 
court procedure. I think that Senator 
FEINGOLD is in search of a problem that 
does not really exist. 

Also, the amendment could make it 
hard for judges to issue fair rulings in 
complicated class action cases because 
judges would be forced to make rushed 
decisions. This deadline may be too 
stringent and inflexible to deal with 
complex cases, where sometimes sev-
eral remand motions are considered 
jointly in order to conserve judicial re-
sources. These motions may require 
hearings, and the timeframe provided 
in Senator FEINGOLD’s amendment may 
not be enough time for a court to 
schedule a hearing and consider all the 
evidence. 

I also understand that Federal judges 
who have learned of this possible time 

limitation on deciding these kinds of 
motions are concerned that it would 
place an unreasonable restriction on 
their ability to fairly decide cases. The 
Judicial Conference sent a letter op-
posing a previous iteration of Senator 
FEINGOLD’s amendment that was more 
stringent that the current language. 
However, this amendment still puts 
significant time constraints on Federal 
judges that could prove to be too strin-
gent. 

So there just is not any evidence that 
there is a problem with remand mo-
tions in class action cases that requires 
this time limitation that Senator FEIN-
GOLD is proposing. This is just an at-
tempt to weaken the bill. So I urge my 
colleagues to reject this amendment. 

The PRESIDING OFFICER (Mr. 
GRAHAM of South Carolina). The Sen-
ator from Wisconsin. 

Mr. FEINGOLD. Mr. President, I ask 
unanimous consent that I have re-
stored the full 5 minutes I was origi-
nally given. 

The PRESIDING OFFICER. The Sen-
ator has 3 seconds remaining. 

Mr. FEINGOLD. I ask unanimous 
consent to have the 5 minutes restored. 
I would appreciate that, because the 
chairman who is handling this bill on 
the floor asked me to stay in com-
mittee and finish the bankruptcy hear-
ing. I feel justified in asking for my 
time to be restored. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FEINGOLD. Mr. President, ev-
eryone understands that this bill will 
allow many more class actions to be re-
moved from State to Federal court, but 
as the supporters have been pro-
claiming all week long, there are still 
class actions that belong in State 
court, even under this bill. Unfortu-
nately, that may not stop defendants 
from removing cases that should still 
be in State court. 

When a notice of removal is filed, the 
case is removed to Federal court. There 
is no proceeding in the State court to 
make sure the removal is proper. It is 
up to the Federal court to decide that 
question, but only if the plaintiffs file 
a motion to remand to return the case 
back to the State court. 

The amendment I have offered is de-
signed simply to make sure that this 
process of removal and remand does 
not become a tool for delaying cases 
that actually belong in State court. It 
requires a district court to take a look 
at a motion to remand within 60 days 
of filing and then do one of two things: 
Decide it, which I hope will be possible 
in almost all cases, or issue an order 
stating why a decision is not yet pos-
sible. If the court issues that order, it 
must then reach a decision within 180 
days of filing. The parties can agree on 
an extension of any length. 

I want to make this clear because I 
heard Senator GRASSLEY responding to 
my original argument when I came on 
the floor. The amendment before us ac-
tually gives the court a great deal of 
flexibility. It will also assure that a 
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motion to remand does not languish for 
months, or even years, before a court 
reviews it and says, oops, this case 
really should be back in State court. 

As I noted last night, we have many 
examples of remand motions sitting 
unresolved for a year and then the case 
goes back to State court. 

As the Senator from Iowa pointed 
out, the Judicial Conference did oppose 
my amendment in committee that had 
a strict limit of 60 days, but what I 
have done to try to accommodate this 
concern, which I believe moves in their 
direction, is tripled that limit in the 
pending amendment. I think that is 
eminently reasonable, as the Senator 
from Delaware, a strong supporter of 
this bill, acknowledged last night on 
this floor. 

The bill itself provides that appeals 
of remand motions must be decided 
within 60 days. So why would there be 
any substantive argument against hav-
ing a similar limitation at the district 
court level? 

I heard the Senator from Utah sug-
gesting that somehow my amendment 
denies due process, but I suggest that 
180 days is enough time to handle any 
remand motion. That is time for dis-
covery and for an evidentiary hearing. 
The problem is that without a dead-
line, the motion can sit there for a 
year or longer without any action. 

What I am hearing from some of my 
colleagues who support the bill and 
recognize that what I am trying to do 
is reasonable is that they cannot upset 
the delicate agreement that has been 
reached with the House. On this one, I 
cannot accept that. It makes no sense 
to me that Senators would give up 
their independent judgment because of 
a fear of the leadership of the other 
body. Does anyone think, after every-
thing this bill has been through, that 
the House leadership is going to refuse 
to pass this bill if my very reasonable 
amendment, simply making sure that 
motions to remand are decided on 
time, is included? Are they going to 
further delay this bill for this? I do not 
think so. 

This amendment does not blow the 
bill up. It is not a poison pill. Everyone 
I have talked to says this amendment 
basically makes sense. So I implore my 
colleagues to exercise their own good 
judgment, accept this amendment, and 
persuade their colleagues on the House 
side and the business community, 
which several of my colleagues have 
told me privately, that this amend-
ment makes sense. 

It does not harm the bill. In fact, it 
makes the bill better because it means 
all the cases we agree on should remain 
in State court will actually proceed in 
State court without delay. 

I thank the Chair for according me 
this additional time. I yield the floor, 
and I ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The question is on agreeing to 
amendment No. 12. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. MCCONNELL. The following Sen-

ators were necessarily absent: The Sen-
ator from New Hampshire (Mr. 
SUNUNU) and the Senator from Indiana 
(Mr. LUGAR). 

The PRESIDING OFFICER (Mr. MAR-
TINEZ). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 37, 
nays 61, as follows: 

[Rollcall Vote No. 8 Leg.] 
YEAS—37 

Akaka 
Baucus 
Biden 
Bingaman 
Boxer 
Byrd 
Carper 
Clinton 
Conrad 
Corzine 
Dayton 
Dorgan 
Durbin 

Feingold 
Feinstein 
Harkin 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Lautenberg 
Leahy 
Levin 
Lincoln 
Mikulski 

Murray 
Nelson (FL) 
Obama 
Pryor 
Reed 
Reid 
Rockefeller 
Salazar 
Sarbanes 
Stabenow 
Wyden 

NAYS—61 

Alexander 
Allard 
Allen 
Bayh 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Burr 
Cantwell 
Chafee 
Chambliss 
Coburn 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 
DeMint 

DeWine 
Dodd 
Dole 
Domenici 
Ensign 
Enzi 
Frist 
Graham 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Isakson 
Kohl 
Kyl 
Landrieu 
Lieberman 
Lott 
Martinez 

McCain 
McConnell 
Murkowski 
Nelson (NE) 
Roberts 
Santorum 
Schumer 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stevens 
Talent 
Thomas 
Thune 
Vitter 
Voinovich 
Warner 

NOT VOTING—2 

Lugar Sununu 

The amendment (No. 12) was rejected. 
Mr. GRASSLEY. I move to recon-

sider the vote, and I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. Under 
the previous order, the time until 2:20 
p.m. is equally divided between the 
leaders or their designees. Who yields 
time? 

The Senator from Delaware. 
Mr. CARPER. Mr. President, in an 

hour or two or three, we will have the 
opportunity to vote final passage on 
class action reform legislation. 

The goals of this legislation are four-
fold: One is to make sure when people— 
I say ‘‘little’’ people—are harmed by 
companies, big or small companies, 
that the little people have the oppor-
tunity to band together and be made 
whole and compensated for harm. The 
second goal is to make sure the compa-
nies know that if they shortchange 
their customers or others in our coun-
try, there will be a price to pay if they 
get caught. The third goal is to make 
sure when companies are called on the 
carpet and are involved in class action 
litigation, they are in a court, in a 
courthouse, with a judge, where the 

companies have a fair shake and the 
deck is not stacked against them. Fi-
nally, our goal is to make sure that, in 
shifting some class action litigation of 
a national scope with hundreds of or 
thousands of plaintiffs across the Na-
tion, multimillions of dollars involved 
and defendants scattered across the 
country in different States than the 
plaintiffs, to make sure we move some 
class action litigation to Federal 
courts, we do not overburden the al-
ready busy Federal judiciary. 

I take a moment or two today to go 
through and cite examples—not all of 
them; this is not an exhaustive list— 
but some of the examples we have 
sought to make sure in many instances 
that the majority of class action litiga-
tion remains in State court where it 
belongs. 

Let me cite a couple of examples 
where this bill has been modified over 
the years to enable a majority of class 
action litigation cases to stay in State 
courts. For example, these are cases 
where the litigation will remain in 
State courts: No. 1, cases against State 
and State officials will remain in state 
court. Smaller cases will remain in 
State court. Cases where there are 
fewer than 100 plaintiffs or in which 
less than $5 million is at stake, those 
cases are not eligible for removal from 
State to Federal court. Cases in which 
two-thirds or more of the plaintiffs are 
from the same State as the defendant 
will remain in State court. Cases in 
which between one-third and two- 
thirds of the plaintiffs are from the 
same State as the defendant may well 
remain in State court. It is left to the 
discretion of the Federal judge to de-
cide whether it is Federal or State 
based on the criteria laid out in the 
bill. 

Similarly, cases involving a local in-
cident or controversy, where the people 
involved are local, where at least one 
of the significant defendants involved 
in the litigation is within the same 
State, in those instances as well, the 
cases can and probably should remain 
in State courts. 

That is a handful of the examples 
where we make sure a lot of the class 
action litigation remains in State 
courts where it belongs. 

If you go back, the first bill intro-
duced on class action litigation goes 
back about 7 years, I think, to 1997. 
That initial bill, along with a number 
of bills that were introduced in subse-
quent Congresses, was opposed by the 
Federal bench. There is an arm of the 
Federal judiciary called the Judicial 
Conference of the United States. They 
have a couple different committees, 
and from time to time they are asked, 
and they respond with their opinion, 
about whether certain legislation is 
needed, is appropriate, as it pertains to 
them and the work they are doing. 

The initial legislation proposed, I 
think, in 1997, 1998, was opposed by the 
Federal judiciary through their Judi-
cial Conference of the United States. In 
the next Congress, again, the Federal 
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judiciary opposed that legislation. As 
the legislation has evolved, we have 
gone back to ask the Federal judiciary: 
What do you think? We know you were 
opposed to original versions of this bill 
in the late 1990s. How about this latest 
revision? They continued to oppose 
subsequent versions of the class action 
reform until the last Congress. 

The Federal judiciary has the same 
concerns a lot of us have, the wholesale 
shifting of class action cases from the 
State courts to the Federal courts. 
Federal judges are busy, and they do 
not want to see an avalanche of litiga-
tion coming to them. With the adop-
tion of a number of provisions in this 
legislation that comes to us today, the 
Judicial Conference wrote to the Sen-
ate in 2003 that, particularly given the 
changes Senator FEINSTEIN proposed, 
their concerns about the wholesale 
shifting of State class action litigation 
to the Federal courts, for the most 
part, had been met and been satisfied. 

They are not taking a position, say-
ing the Senate should vote for this leg-
islation. That is not what they are 
about. But the concerns they had ex-
pressed earlier, year after year after 
year, have been addressed. 

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a 
letter from the Judicial Conference of 
the United States, dated April 25, 2003. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

JUDICIAL CONFERENCE 
OF THE UNITED STATES, 

Washington, DC, April 25, 2003. 
Hon. PATRICK J. LEAHY, 
Ranking Member, Committee on the Judiciary, 
U.S. Senate, Washington, DC. 

DEAR SENATOR LEAHY: Thank you for your 
letters of April 9, 2003, and April 11, 2003. In 
those letters, you requested that the Judi-
cial Conference provide the Senate Judiciary 
Committee with legislative language imple-
menting the Judicial Conference’s March 
2003 recommendations on class-action litiga-
tion and the views of the Conference on S. 
274, the ‘‘Class Action Fairness Act of 2003,’’ 
as reported by the Senate Judiciary Com-
mittee on April 11, 2003. 

As you know, at its March 18, 2003, session, 
the Judicial Conference adopted the fol-
lowing resolution: 

That the Judicial Conference recognize 
that the use of minimal diversity of citizen-
ship may be appropriate to the maintenance 
of significant multi-state class action litiga-
tion in the federal courts, while continuing 
to oppose class action legislation that con-
tains jurisdictional provisions that are simi-
lar to those in the bills introduced in the 
106th and 107th Congresses. If Congress deter-
mines that certain class actions should be 
brought within the original and removal ju-
risdiction of the federal courts on the basis 
of minimal diversity of citizenship and an 
aggregation of claims, Congress should be 
encouraged to include sufficient limitations 
and threshold requirements so that the fed-
eral courts are not unduly burdened and 
states’ jurisdiction over in-state class ac-
tions is left undisturbed, such as by employ-
ing provisions to raise the jurisdictional 
threshold and to fashion exceptions to such 
jurisdiction that would preserve a role for 
the state courts in the handling of in-state 
class actions. Such exceptions for in-state 
class actions may appropriately include such 

factors as whether substantially all members 
of the class are citizens of a single state, the 
relationship of the defendants to the forum 
state, or whether the claims arise from 
death, personal injury, or physical property 
damage within the state. Further, the Con-
ference should continue to explore additional 
approaches to the consolidation and coordi-
nation of overlapping or duplicative class ac-
tions that do not unduly intrude or state 
courts or burden federal courts. 

S. 274, as reported by the Senate Judiciary 
Committee, generally provides for federal ju-
risdiction of a class action based on minimal 
diversity of citizenship if the matter in con-
troversy exceeds the sum of $5 million, ex-
clusive of interest and costs. (S. 274 as intro-
duced established a $2 million minimum 
amount in controversy.) The bill also now 
permits a federal district court, in the inter-
ests of justice, to decline to exercise jurisdic-
tion over a class action in which greater 
than one-third but less than two-thirds of 
the members of all proposed plaintiff classes 
in the aggregate and the primary defendants 
are citizens of the state in which the action 
was originally filed. The court would be re-
quired to consider five specified factors when 
exercising this discretion. (This discre-
tionary provision was not included in the bill 
as introduced.) 

In addition, S. 274 as reported provides 
that the federal district courts shall not 
have original jurisdiction over any class ac-
tion in which: (A) two-thirds or more of the 
members of all proposed plaintiff classes in 
the aggregate and the primary defendants 
are citizens of the state in which the action 
was originally filed; (B) the primary defend-
ants are states, state officials, or other gov-
ernmental entities against whom the district 
court may be foreclosed from ordering relief; 
or (C) the number of members of all proposed 
plaintiff classes in the aggregate is less than 
one hundred. As introduced, the second and 
third exceptions were the same, but the first 
one originally precluded federal jurisdiction 
where ‘‘the substantial majority of the mem-
bers of the proposed plaintiff class and the 
primary defendants are citizens of the State 
in which the action was originally filed’’ and 
‘‘the claims asserted therein will be gov-
erned primarily by the laws of that state. 
The replacement language in essence sub-
stitutes a numerical ratio for ‘‘substantial 
majority’’ and eliminates the choice-of-law 
requirement. 

We are grateful that Congress is working 
to resolve the serious problems generated by 
overlapping and competing class actions. 
The Judicial Conference ‘‘recognizes that the 
use of minimal diversity of citizenship may 
be appropriate to the maintenance of signifi-
cant multi-state class action litigation in 
the federal courts.’’ At the same time, the 
Judicial Conference does not support the re-
moval of all state law class actions into fed-
eral court. Appropriate legislation should 
‘‘include sufficient limitations and threshold 
requirements so that federal courts are not 
unduly burdened and states’ jurisdiction 
over in-state class actions is left undis-
turbed.’’ Finding the right balance between 
these objectives and articulating that bal-
ance in legislative language implicate impor-
tant policy choices. 

Any minimal-diversity bill will result in 
certain cases being litigated in federal court 
that would not previously have been subject 
to federal jurisdiction. The effects of this 
transfer should be assessed in determining 
the appropriateness of various limitations on 
the availability of minimal diversity juris-
diction. 

Certain kinds of cases would seem to be in-
herently ‘‘state-court’’ cases—cases in which 
a particular state’s interest in the litigation 
is so substantial that federal court jurisdic-

tion ought not be available. At the same 
time, significant multi-state class actions 
would seem to be appropriate candidates for 
removal to federal court. 

The Judicial Conference’s resolution delib-
erately avoided specific legislative language, 
out of deference to Congress’s judgment and 
the political process. These issues implicate 
fundamental interests and relationships that 
are political in nature and are peculiarly 
within Congress’s province. Notwithstanding 
this general view, we can, however, confirm 
that the Conference has no objection to pro-
posals: (1) to increase the threshold jurisdic-
tional amount in controversy for federal 
minimal diversity jurisdiction; (2) to in-
crease the number of all proposed plaintiff 
class members required for maintenance of a 
federal minimal-diversity class action; and 
(3) to confer upon the assigned district judge 
the discretion to decline to exercise jurisdic-
tion over a minimal-diversity federal class 
action if whatever criteria imposed by the 
statute are satisfied. Finally, the Conference 
continues to encourage Congress to ensure 
that any legislation that is crafted does not 
‘‘unduly intrude on state courts or burden 
federal courts.’’ 

We thank you for your efforts in this most 
complex area of jurisdiction and public pol-
icy. 

Sincerely, 
LEONIDAS RALPH MERCHAM, 

Secretary. 

Mr. CARPER. We are going to vote 
on final passage in an hour or two. I 
think Senator DURBIN is going to come 
to the floor. He may ask for a vote on 
his amendment. I am not sure he will. 
He cares deeply, passionately about 
these issues and has sought to try to 
make sure that we end up not making 
bad, unwise public policy decisions. My 
guess is, he is not going to come to the 
floor and urge us to vote for the bill or 
say he is going to vote for it. I know he 
has serious misgivings about this legis-
lation. But he has worked construc-
tively, as have people on our side and 
the Republican side, to get us to this 
point in time. 

Senator REID of Nevada is our new 
leader on the Democratic side. He is 
not on the floor, but I express to him 
and my colleagues, if he is listening, 
my heartfelt thanks for working with 
the Republican leadership and those on 
our side who support this legislation, 
to enable us to have this opportunity 
to debate it fairly and openly, allowing 
people who like it, people who do not 
like it, those who wanted to offer 
amendments, those who did not want 
to offer amendments, to have a chance 
for the regular order to take place, to 
debate the issues and vote, and then to 
move on. 

I do not know if this legislation, the 
way we have taken it up and debated 
it, can serve as a template or example 
to use in addressing other difficult 
issues—energy policy, asbestos litiga-
tion, a variety of other issues—but it 
might. Because in this case, Demo-
cratic and Republican leaders have 
worked together, have urged us, the 
rank and file in the Senate, to work to-
gether. 

Each of the folks in the private sec-
tor—people who have an interest in 
this bill, not only the business side, but 
the plaintiffs’ lawyers side, and other 
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interested parties, labor, and so forth, 
consumer groups—I think everybody 
has acted in good faith to get us to this 
point in time. 

Whether you like the bill, I urge my 
Democratic colleagues, if you are on 
the edge and not sure which way to 
go—you may have voted for all these 
amendments, and you are not sure how 
to vote on final passage of the bill—I 
urge you to vote for this bill. 

I do not know if it is possible to have 
a big margin. I would love to have 70 
votes, 75 votes for this bill. I hope we 
can do that. 

Let me close, if I can, by saying, 
whether you are for the bill or against 
it, for the amendments or against 
them, I hope there is one thing we can 
all agree upon. I will bring to mind the 
words of one of our colleagues, a leg-
endary trial lawyer from Illinois, who 
has gone on to be elected and serves 
with us in the Senate. I will close my 
comments with his admonition. That 
admonition is the old Latin phrase: 
semper ubi sub ubi. Whether you like 
the bill, I think we can all agree on 
that admonition today. 

With that having been said, I yield 
back my time and suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. CARPER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CARPER. Mr. President, I ask 
unanimous consent that again we go 
into a quorum call, but that the time 
be equally divided. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CARPER. I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. AL-
EXANDER). Without objection, it is so 
ordered. 

Mr. SESSIONS. Mr. President, this 
week’s debate is the culmination of 
more than 6 years of work in the Sen-
ate on a very important piece of legis-
lation, reform that is needed in the 
U.S. legal system—class action reform. 

I practiced law for most of my adult 
life and have litigated in a number of 
different forums. I believe in our legal 
system. It is critical for America’s eco-
nomic vitality and our liberty to have 
a good legal system. There is no doubt 
in my mind that the strength of this 
American democracy, the power of our 
economy, and our ability to maintain 
freedom and progress are directly de-
pendent on our commitment to the 
rule of law and a superb legal system, 
and we can make it better. 

To keep our system strong, we in this 
Congress have to meet our responsi-
bility to pass laws that improve litiga-
tion in America. Our court system 
must produce effective results that fur-
ther our national policy, correct 
wrongs, punish wrongdoers, and gen-
erate compensation for those who suf-
fer losses in a fair and objective way. 
We, therefore, as a Congress must peri-
odically review what is happening in 
our courts and make adjustments if 
they are needed. That is what we are 
here for. 

This class action fairness bill, S. 5, 
seeks to make the adjustments we cur-
rently need, in my opinion. It will 
guarantee that the plaintiffs in a class 
action, the people who have been actu-
ally harmed and have a right to be 
compensated, are the actual bene-
ficiaries of the class action and not 
just their attorneys and not sometimes 
the defendants who benefit by being 
able to get rid of a bunch of potential 
litigation by settleing the case and 
paying less to the plaintiffs than the 
case is really worth. 

The Class Action Fairness Act will 
not move ‘‘all class actions’’ to Federal 
Court or ‘‘shut the doors to the court-
house’’ as some have claimed—rather it 
will provide fairness for the class ac-
tion parties by allowing a class action 
to be removed from a State court 
where it has been filed to a Federal 
court when the aggregate amount in 
question exceeds $5 million and the 
home State plaintiffs make up two- 
thirds or less of the plaintiff class. 

The Act contains a bill of rights for 
class action plaintiffs to ensure that 
coupon settlements or net loss awards 
receive special scrutiny. We have had 
some real problems with those. The 
stories are painful to recite by those of 
us who believe in a good legal system. 

Furthermore, the Class Action Fair-
ness Act will provide notice to public 
officials of proposed settlements—I was 
an attorney general, and I know that 
notice is given to the proper official in 
a State so that public officials can 
react if the settlement appears to be 
unfair to some or all of the class mem-
bers. 

The Class Action Fairness Act has 
been through the proper charnels in 
the Senate. The Act has been through 
the Judiciary Committee not just once 
but twice. The bill originally passed 
out of the Judiciary Committee by a 12 
to 7 vote over a year ago in June of 
2003. It was a bipartisan vote. Since 
then, it has gone through two sub-
stantive negotiations, each bringing on 
more Senators to support the bill. Just 
last week, we again passed a bill out of 
the Judiciary Committee, this time 
with an even stronger vote of 13 to 5. 
Today, we expect that more than 70 
Senators will support it. The bill is a 
responsible, restrained bill that will 
curb class action abuses and further 
productive class action litigation. 

The concept of class actions is a good 
one. Class actions can be extraor-
dinarily effective tools in helping us 

deal with legal problems confronting 
America. Sometimes error or neg-
ligence is committed by more than one 
defendant which harms multiple liti-
gants. In such cases, the number of 
cases filed can quickly become unman-
ageable if separate individual lawsuits 
are required by each person who suf-
fered the harm. One hundred thousand 
individual lawsuits would not be appro-
priate when one case could settle the 
issue for all involved. 

Anyone looking closely at our legal 
system today knows that we have a 
number of problems to address. One of 
the main problems is how much the 
system costs the average American. 
Americans pay these costs primarily 
through increased insurance premiums. 
They also pay it in increased costs for 
our judiciary. 

The 2004 Tillinghast study on the 
cost of U.S. tort systems found that 
the U.S. tort system—a tort is a law-
suit or an act that has wronged or in-
jured someone—cost $246 billion in 2003. 
That is $845 per person. That is a sig-
nificant number. It is worthy of repeat-
ing. The tort system cost $246 billion at 
an average cost per American citizen of 
$845. That is an average of $70 a month 
out of somebody’s livelihood. Now, $246 
billion is equivalent to 2 percent of 
GDP, gross domestic product. That is a 
stunning number. By 2006, the study es-
timates that the U.S. tort system will 
cost over $1,000 per person. 

Most Americans would be surprised 
to know that the 2003 version of the 
Tillinghast study found that the U.S. 
tort system returned less than 50 cents 
on the dollar to the people it is de-
signed to help—the plaintiffs—and only 
22 cents on the dollar to compensate 
for actual economic loss. Who, then, 
would appear to be making the money 
out of our current tort system? An ear-
lier Tillinghast study reported that the 
income of litigation attorneys, trial 
lawyers, in 2001 was $39 billion. That 
same year Microsoft made only $26 bil-
lion, and Coca-Cola, $17 billion. 

As a Washington Post editorial has 
noted: No portion of the American civil 
justice system is more of a mess than 
the world of class action. 

There are a number of problems with 
the class action system currently mak-
ing up the mess The Washington Post 
referred to. 

The number of class actions pending 
in State courts, many of them nation-
wide, increased 1,042 percent from 1988 
to 1998, while the number pending in 
Federal courts increased only 338 per-
cent during that same period. 

State courts are being overwhelmed 
by class actions. A number of State 
courts lack the necessary resources to 
supervise the class or the proposed set-
tlements affected. Many State judges 
do not have even one law clerk, and 
most of the class actions involve citi-
zens from a number of different States, 
requiring the application of multiple 
State laws. Some times a state court 
dockets becomes jammed while the 
judge researches out-of-State law to 
get up to speed. 

VerDate Aug 04 2004 03:40 Feb 11, 2005 Jkt 039060 PO 00000 Frm 00016 Fmt 0624 Sfmt 0634 E:\CR\FM\G10FE6.039 S10PT1



CONGRESSIONAL RECORD — SENATE S1235 February 10, 2005 
Some say it is a burden on the Fed-

eral courts, but Federal judges have on 
their docket a fraction of the cases of 
most State court judges in America. 
Some cases are complex, but that is 
the nature of Federal court cases for 
the most part. They have at least two 
law clerks. The occupant of the chair, 
Senator ALEXANDER, clerked for Fed-
eral judges. District court judges all 
have at least two clerks, and appellate 
Federal judges have three or more. 
Some of them have their clerical sup-
port become on staff lawyers and then 
they really end up with three clerks. 
At any rate, they have a greater abil-
ity to give the time and attention to a 
major interstate class action involving 
over $5 million and maybe thousands of 
plaintiffs than an average circuit judge 
in a State court system in America. I 
do not think that can be disputed. 

The class action settlement process 
is problematic because many of the 
class members have no part in shaping 
the settlement agreement. In fact, 
many of the members of the class have 
no knowledge they have even been in-
volved in a lawsuit or one has been 
filed on their behalf, leading to an 
abuse of the settlement process. In this 
scenario, plaintiffs’ attorneys can find 
themselves in a position where their 
loyalty is not to these class members. 
It creates an unhealthy situation. For 
example, a plaintiffs’ lawyer does not 
know the 1,000 or 10,000 members of his 
class. He is talking regularly with the 
defendant’s company, and they say: 
Let us settle this case. 

The plaintiffs’ lawyer says: We would 
like to settle this case. 

They say: What will it take? 
He says: The plaintiffs want $50 mil-

lion to settle it. 
They say: Well, that is too much. 

Look, why do we not give you $10,000 in 
coupons for all of your victims and we 
will give you $10 million or $20 million 
in legal fees? 

Now, most lawyers handle them-
selves well, but that plaintiffs lawyer 
now finds themselves in an ethical di-
lemma. His oath as a lawyer says that 
he or she should defend the interests of 
the client, get the most money for 
their client, but the defendant is dan-
gling out a personally large fee in ex-
change for a settlement to end the liti-
gation. We have had that happen, 
frankly, and we have seen that too 
often. Too often, the attorneys are the 
ones who received the big fees, and the 
named plaintiffs, the victims, have got-
ten very little. It is appropriate, then, 
that we in this Congress examine this 
difficulty in our legal system and 
tighten it up so we have less of that 
occur. 

Many class actions appear to be filed 
solely for the purpose of forcing a set-
tlement, not the protection of an inter-
est of a class, and that has been re-
ferred to in debate frequently as ‘‘judi-
cial blackmail.’’ Rather than losing a 
public relations battle, going through 
court for several years, the defendants 
often feel they have to settle these 

cases even if they are frivolous so they 
do not risk the cost of litigation and 
the embarrassment and difficulty of 
explaining some complex transaction. 

There are several other problems. 
One is forum shopping, and another is 
settlements detrimental for class mem-
bers. 

Forum shopping occurs when the at-
torney sets out to try to find the best 
place to file the class action lawsuit. 
You could have a case involving an at-
torney from New York with California 
plaintiffs filing a class action lawsuit 
in Mobile, AL. Where can national 
class action lawsuits be filed today? 
Amazingly, the answer is in almost any 
venue, any court, county, circuit court 
in America. A plaintiff can search this 
country all over and select the single 
most favorable venue in America for 
filing their lawsuit—that is, if it is a 
broad-based class action that covers 
victims in every state and county in 
America, and some of them do. Some 
may just cover a region or half the 
counties in America or involve 10 per-
cent of the States. At any rate, they 
are able to search within that area for 
the most favorable venue. 

I believe that is not healthy. A report 
issued this year by the American Tort 
Reform Association about the abuse of 
this choice named the various counties 
around the country as ‘‘judicial 
hellholes.’’ The study pointed to the 
large number of frivolous class actions 
found in counties it named, citing judi-
cial cultures that ignore basic due 
process and legal protections and ef-
forts by the county’s judges to intimi-
date proponents of tort reform. 

By bringing their suits in one of 
these areas, plaintiffs’ attorneys can 
defeat diversity by naming a single de-
fendant and a single plaintiff who have 
citizenship in the same State, thus pre-
venting a Federal court from hearing 
the case and allowing a State court in 
a single county to bind people all over 
the country under that one State or 
county’s laws. 

Let me read what the Constitution 
says about diversity: 

The judicial Power of the United States 
shall extend to all Cases, in law and equity, 
arising under this Constitution, the Laws of 
the United States . . . to Controversies 
which the United States shall be a party;— 
Controversies between two or more States, 
between a State and a Citizen of another 
State;—between Citizens of different States. 
. . . 

Our Founding Fathers thought about 
this issue, and they concluded that, if a 
person from Alabama wanted to sue a 
person from Illinois, the person in Illi-
nois might not be comfortable being 
sued in an Alabama state court. They 
might think that might not be a favor-
able forum. There might be ‘‘home 
cooking’’ for the Alabama citizen 
there. So they said those cases ought 
to be in Federal court. 

As history developed, pretty early in 
our process it was concluded that di-
versity required complete diversity; 
that is, if one plaintiff and one of a 
host of potential defendants was a local 

defendant, then that could be kept in 
State court. 

I am not disputing that. All I am say-
ing is I believe the Founding Fathers 
would have believed that a lawsuit that 
is predominantly intrastate in nature, 
involving the real defendant, should be 
in Federal court. 

So what happens is if you sue a drug 
company and you want to keep it in 
State court, you sue the lady in small 
town Mississippi who sells the prescrip-
tion at her store—she is a local defend-
ant, whereas the person who is going to 
be paying the judgment is out of State. 
If the drug company had been sued di-
rectly, it would have been in Federal 
court, but by suing one local State de-
fendant along with the big-money deep- 
pocket in New York, that is not the 
case. 

The PRESIDING OFFICER. The time 
controlled by the majority has expired. 

Mr. SESSIONS. Mr. President, I 
thank the Chair. I will conclude by 
saying there are a lot of reasons we 
ought to support this bill. It has been 
thought out very carefully. A lot of 
work has gone into it over a number of 
years. We are in a position to pass good 
legislation at this time. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. Mr. President, I would 

like to spend a few minutes to discuss 
my amendment No. 3, which is pending 
at this time, and then ask that it be 
withdrawn. This is the amendment I 
had offered on Tuesday to clarify the 
scope of the ‘‘mass action’’ provision in 
Section 4(a) of the bill. 

As I had explained earlier this week, 
this provision requires that mass ac-
tions be treated the same as class ac-
tions under this bill, and therefore 
taken out of State courts and removed 
to Federal courts. But it was still un-
clear to me—and to many of the in-
jured people who will be affected by 
this bill—what precisely the drafters 
had in mind in coming up with this 
‘‘mass action’’ language in the bill. 

When I last took the floor, I had 
raised some questions about the dif-
ferences between ‘‘mass actions’’ and 
‘‘mass torts,’’ and whether mass torts 
would be ,I affected by the language in 
S. 5. I heard from proponents of this 
bill that these are two very different 
types of cases, and that the bill is de-
signed to affect only mass actions and 
not mass torts. 

In fact, Senator LOTT of Mississippi 
the other day explained on the floor 
that: 

Mass torts and mass actions are not the 
same. The phrase ‘‘mass torts’’ refers to a 
situation in which many persons are injured 
by the same underlying cause, such as a sin-
gle explosion, a series of event, or exposure 
to a particular product. In contrast, the 
phrase ‘‘mass action’’ refers to a specific 
type of lawsuit in which a large number of 
plaintiffs seek to have all their claims adju-
dicated in one combined trial. Mass actions 
are basically disguised class actions. 

I am glad that the proponents of this 
bill agree with me that there is a very 

VerDate Aug 04 2004 03:06 Feb 11, 2005 Jkt 039060 PO 00000 Frm 00017 Fmt 0624 Sfmt 0634 E:\CR\FM\G10FE6.061 S10PT1



CONGRESSIONAL RECORD — SENATES1236 February 10, 2005 
significant difference between these 
two types of cases. Mass torts are large 
scale personal injury cases that result 
from accidents, environmental disas-
ters, or dangerous drugs that are wide-
ly sold. 

Cases like Vioxx that I described ear-
lier, and cases arising from asbestos ex-
posure, are examples of mass torts. 
These personal injury claims are usu-
ally based on State laws, and almost 
every State has well established rules 
of procedure to allow their State 
courts to customize the needs of their 
litigants in these complex cases. 

Senator LOTT also explained on the 
floor that: 

There are a few States, like my State—I 
think, and West Virginia is another one and 
there may be some others—which do not pro-
vide a class action device. In those States, 
plaintiffs’ lawyers often bring together hun-
dreds, sometimes thousands of plaintiffs, to 
try their claims jointly without having to 
meet the class action requirements. And 
often the claims of the multiple plaintiffs 
have little to do with each other. 

So, it seems to me that the authors 
of this bill are trying to include only 
these so-called mass actions and not 
mass torts. 

And I understand from the state-
ments made by Senator LOTT, the U.S. 
Chamber of Commerce, and many other 
proponents of the bill, that these so- 
called mass actions are currently filed 
only in Mississippi and West Virginia. 
In other words, this provision of S. 5 
will have no impact on mass torts 
cases filed in the other 48 States. 

That is good news because I would 
hate to see this bill—which already 
turns the idea of federalism on its 
head—preempt any more State rules 
and procedures than it already does 
with the diversity provisions. 

I agree with the proponents that the 
scope of this language is limited. 

It is my understanding from con-
versations with my colleagues who sup-
port this bill that a mass action, as 
used in this section of the bill, is sim-
ply a procedural device designed to ag-
gregate for trial numerous claims. If 
that is the case, I believe my amend-
ment would not be necessary. 

I had offered my amendment as a 
good faith effort to keep mass tort 
cases from being impacted negatively 
by this provision. But if the language 
affects only a narrow set of procedural 
devices in a limited number of States, 
then I believe that is consistent with 
what I had attempted to achieve with 
my amendment. 

Accordingly, I ask unanimous con-
sent that my amendment, Amendment 
No. 3, be withdrawn. 

The PRESIDING OFFICER. Is there 
objection to the request of the Senator 
to withdraw the amendment? Without 
objection, it is so ordered. 

Mr. DURBIN. Mr. President, I would 
also like to talk about the bill gen-
erally. 

Why are we even debating a question 
about whether a lawsuit can be filed in 
a State court or a Federal court? If you 
can file a lawsuit, you are supposed to 

have your day in court. But it is not 
that simple. 

The reason why the business lobbies 
have spent millions of dollars in Wash-
ington pushing for this bill, the reason 
why this bill is the highest priority of 
the Bush administration and the Re-
publican leadership in Congress, is be-
cause of one simple fact: Class action 
cases removed from State courts to 
Federal courts are less likely to go for-
ward to be tried, they are less likely to 
reach a verdict where someone wins or 
loses, and if there is a decision on be-
half of the plaintiffs, they are less like-
ly to pay a reasonable amount of 
money in Federal court than in State 
court. 

What I say to you is not idle specula-
tion; it is based on Federal court deci-
sions. That is why the business com-
munity has worked so long and so hard 
to remove the rights of consumers and 
citizens to sue in their own State 
courts. Rather, they want them re-
moved to Federal courts where they 
have a better chance to win. The busi-
nesses know they can win more class 
action cases in Federal courts than 
they could ever win in State courts. 
That is what this whole debate is 
about. So you hear all of this talk 
about whether class action suits are 
filed here, whether they are filed 
there—frankly, many of these discus-
sions overlook what these class action 
lawsuits are all about. 

I had my staff compile some informa-
tion on some of these lawsuits because 
people tell me: I don’t understand what 
is a class action. I can understand if I 
am in an automobile accident, I get 
hurt, and I sue the person who ran into 
me. Is this what we are talking about? 
That probably wouldn’t be a class ac-
tion. 

Let me give you some examples of 
real class action lawsuits. These cases 
will be more difficult to file and more 
difficult to be successful because the 
business interests are going to pass 
this bill. 

U.S. postal workers given Cipro after 
the anthrax attacks in 2001 found out 
there were many damages that came 
from the drug, and the postal workers 
came together as a group to sue the 
company that made Cipro. This is a 
class action lawsuit. 

Then we had a group of people in 
Rhode Island who were harmed because 
they were exposed to lead in paint. 
They sued, as a class, the manufactur-
ers of lead paint that caused the dam-
age to them physically. But because 
the manufacturers are not based in 
Rhode Island, this class action might 
be removed to a Federal court under 
this bill. 

Then there was a court in Illinois in 
a class action lawsuit in one of the 
counties the proponents of this bill like 
to rail about. It was against Ford 
Motor Company because they were sell-
ing Ford Crown Victoria vehicles to po-
lice departments alleging they were 
better cars for police use. It turned out 
they had a defective fuel tank that 

made them dangerous for policemen. 
So, all of the police departments that 
bought these cars sued Ford Motor 
Company as a class because of a defec-
tive product. But because Ford Motors 
is based in Michigan, the Illinois police 
officers might have to litigate this case 
in a Federal court. 

Here is another one against 
Foodmaker, which ran Jack-in-the-Box 
restaurants. It turned out thousands of 
their patrons were subjected to food 
contamination and serious illness. The 
patrons sued as a class. Why? Because 
any individual might say: I took my 
child to Jack-in-the-Box, my child be-
came sick and went to the hospital, 
and was there for two days. The med-
ical bills came to $1,500. But I can’t file 
a lawsuit against the restaurant for 
$1,500. 

Then, the parent finds out that the 
same thing happened to hundreds of 
other kids, so all the parents come to-
gether and say: Jack-in-the-Box, you 
should have done a better job. And this 
class of plaintiffs went forward in a 
State court. But they would have less 
of a chance for success under this bill. 
That is what it is about. 

A suit was brought by mothers and 
fathers when they discovered that 
Beech-Nut was selling apple juice for 
infants that turned out to be nothing 
but sugar water. 

What is the damage to an individual 
infant, or a single family? How do you 
measure it? If a company sold millions 
of bottles of this defective product, 
shouldn’t that company be held ac-
countable? 

That is what this debate is all about. 
It is about accountability for those 
who cause harm to the public. The 
businesses that are responsible for en-
vironmental contamination, for pro-
ducing dangerous products that cause 
injuries, for manufacturing items that 
shouldn’t be sold, or for overcharging 
customers, should be held liable. 

But these business interests come to 
Congress for help, and they are going 
to win today. As a result of this vic-
tory, fewer consumers and fewer fami-
lies are going to have a chance to suc-
ceed in court. 

The Government closes down the 
agencies to protect you, Congress will 
not pass the laws to protect you, and 
now this Senate will pass a law to close 
the courthouse doors in your States 
when you want to come together as a 
group and ask for justice. This is the 
highest priority of the Bush adminis-
tration: closing that courthouse door, 
making sure these families and these 
individuals don’t have a fighting 
chance. 

I think there are a lot of other prior-
ities we should consider, such as the 
cost of health care in America. We will 
not even talk about that issue on the 
Senate floor, let alone discuss bipar-
tisan options for addressing that press-
ing problem. 

This so-called Class Action Fairness 
Act may pass today, but the ultimate 
losers are going to be families across 
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America who are hoping that Congress 
will at least consider their best inter-
ests in the very first piece of legisla-
tion that we consider. 

I yield the floor. 
Mr. LEVIN. Mr. President, I will vote 

against the Class Action Fairness Act 
of 2005 because, although this bill is an 
improvement over previous versions, it 
still has significant deficiencies that 
would have been corrected by a number 
of common sense amendments that 
were not adopted. 

For example, forty seven attorneys 
general, including the attorney general 
of Michigan, expressed concern that 
this legislation could limit their pow-
ers to investigate and bring actions in 
their State courts against defendants 
who have caused harm to their citi-
zens. The attorneys general supported 
an amendment offered by Senator 
PRYOR that would have exempted all 
actions brought by State Attorneys 
General from the provisions of S. 5 
stating, ‘‘It is important to all of our 
constituents, but especially to the 
poor, elderly and disabled, that the 
provisions of the act not be mis-
construed and that we maintain the en-
forcement authority needed to protect 
them from illegal practices.’’ The 
Pryor amendment was defeated. 

Federal courts generally do not cer-
tify class actions if laws of many states 
are involved. However, this legislation 
would force nationwide class actions 
into Federal courts where they would 
likely be dismissed for involving too 
many state laws. This would deprive 
the plaintiffs from the opportunity to 
have their case heard. An amendment 
sponsored by Senator FEINSTEIN, a co-
sponsor of this legislation, and Senator 
BINGAMAN would have fixed this prob-
lem by prohibiting the district court 
from denying class certification in 
whole or in part on the ground that the 
law of more than one State will be ap-
plied. However, that amendment failed. 

Senator FEINGOLD offered an amend-
ment that would have set a time limit 
for a district court to assume jurisdic-
tion or rule on a remand motion to 
State court. The amendment, which 
failed, would have provided protection 
for plaintiffs against attempts to re-
move cases to Federal court merely to 
delay the outcome. 

We do need class action reform, how-
ever this bill fails to adequately pro-
tect the rights of our citizens and 
therefore I cannot support it. 

Mr. SCHUMER. Mr. President, I rise 
today to express my support for S. 5, 
the Class Action Fairness Act, and to 
explain why I supported the amend-
ment proposed by my friend from Cali-
fornia, Senator FEINSTEIN, for herself 
and on behalf of my friend from New 
Mexico, Senator BINGAMAN. 

I support the class action legislation 
before us today. Certain lawsuits have 
become a concern to many Americans. 
Many lawsuits have been filed in local 
State courts that have no connection 
to the plaintiff, the defendant, or the 
conduct at issue. This allows forum 

shopping, which undercuts the basic 
fairness of our justice system. 

Having said that, I am not one of 
those who think access to the courts 
should be unduly blocked. Our citizens’ 
use of the courts has led to many re-
forms in the protection of civil rights 
and the environment, and has held cor-
porate malefactors accountable for im-
proper conduct that has cost victims 
billions of dollars. Often for those with-
out power, a lawsuit is the only avenue 
for redress. We need lawsuits, but the 
rules governing them should be fair. 

As we have heard yesterday and 
today, courts in some places have be-
come magnets for all kinds of lawsuits. 
Some of these lawsuits are meri-
torious; some are not. In either sce-
nario, if the case affects the Nation as 
a whole, it should be heard in Federal 
court. Judges in small counties should 
not make law for all of America. Al-
though those judges might make good 
law, there is a real risk that parochial 
concerns would dominate in that type 
of decision. That is not to say that 
there are not judges in the Federal 
courts who do not have extreme views 
on both sides of the issues, much as we 
try not to confirm judges who fall out 
of the mainstream. 

Consequently, we need to rein in 
forum shopping. When consumers al-
lege that a product sold nationwide to 
consumers in all 50 States is defective, 
a Federal court should decide that 
case. 

It is for these reasons that I joined 
with my colleagues, the Senator from 
Connecticut, Mr. DODD, and the Sen-
ator from Louisiana, Ms. LANDRIEU, to 
help craft the compromise that led to 
the bill before us. 

The spirit of the compromise we 
reached would not create a new mecha-
nism to dismiss class actions, but in-
stead would remove the large and na-
tional class actions to the Federal 
courts. 

But when Senators DODD, LANDRIEU, 
CARPER, KOHL, and I, all of whom have 
worked so long and hard on this bill, 
met with the majority leader and oth-
ers 2 years ago, we made perfectly clear 
the right of the minority to offer 
amendments. That right remains an es-
sential part of my participation in the 
compromIse. 

Although we worked hard to improve 
the bill, we wanted to make sure that 
our colleagues had the opportunity to 
offer amendments because no bill is 
perfect. 

One area where the bill could be im-
proved stems from a real concern that 
many of the consumer class actions re-
moved to Federal court might not be 
certified on the grounds that there 
would be too many non-common issues 
due to differences among State laws 
that would apply to different members 
of the national class. To date, at least 
26 Federal district courts have refused 
to certify class actions on those 
grounds. 

Some of us believed that not certi-
fying could have resulted in a problem 

because it would effectively mean the 
weakening, if not the disappearance, of 
the class members’ ability to get rem-
edies, particularly with the changes 
made to current law by this bill. Not 
certifying could also create a practical 
problem for lawyers, who have the op-
portunity to try their class action be-
fore one court, and post-decertification 
might have to re-plead and try several 
class actions in several courts, thereby 
destroying the sought-after efficiency 
of class actions and creating the risk 
that the results would not be uniform. 

This was not the desired outcome of 
our compromise: We intended to send 
national class actions to Federal court, 
not to their graves. 

The amendment that my friend from 
California, Senator FEINSTEIN, and my 
friend from New Mexico, Senator 
BINGAMAN, introduced would not only 
have improved the bill, but would have 
also furthered the spirit of the com-
promise by clarifying our intention 
that the bill remove, but preserve class 
actions, even when Federal judges face 
choice of law issues. 

Importantly, this amendment would 
not have aided forum-shopping plain-
tiffs’ lawyers. Instead, it would have 
clarified options for a Federal judge 
facing a choice of law question. That 
clarification would have helped to 
grind to a halt the class action merry- 
go-round between the State and Fed-
eral courts. I hope that Federal judges 
view this bill, even without the amend-
ment, as a vehicle that was intended to 
bring national class actions to the Na-
tion’s courts and not as a vehicle to 
balk at certification. The use of sub-
classes to protect people’s rights under 
their State laws is now in the hands of 
Federal judges. They have the tools to 
protect those rights. This bill was not 
intended to destroy them. 

That view will protect an important 
instrument of deterrence against fu-
ture wrongdoing and an important ad-
junct to regulators in the enforcement 
of laws protecting our citizens. 

Mr. ENZI. Mr. President, today I rise 
in support of S. 5, the Class Action 
Fairness Act of 2005. The class action 
system in our country is broken. Over 
the past decade, class action lawsuits 
have grown by over 1,000 percent na-
tionwide. This extraordinary increase 
has created a system that produces 
hasty claims that are often unjust. 
Lawsuits that have plaintiffs and de-
fendants from multiple States are tried 
in small State courts with known bi-
ases. This leads to irrationally large 
verdicts that make little sense legally 
or practically. 

The U.S. Constitution gives jurisdic-
tion to the Federal Government when 
cases involve citizens of differing 
states. It makes sense, that, in a case 
involving plaintiffs from Wyoming and 
Alabama and defendants from New 
York and Idaho, that no party be given 
the inevitable ‘‘home-court’’ advantage 
that comes when a case is tried in your 
backyard. Regrettably, for years, Con-
gress has required all plaintiffs to be 
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diverse from all defendants. In large 
class action lawsuits, with plaintiffs or 
defendants from states throughout the 
Nation, it is increasingly difficult for 
this requirement of complete diversity 
to be met. 

In the system we have created, we 
see lawyers seeking out victims instead 
of victims seeking out lawyers. We see 
lawsuits being adjudicated in a select 
few courts with proven track records 
for delivering large verdicts instead of 
lawsuits being tried in courts with the 
most appropriate jurisdiction. 

S. 5 is a step in the right direction. It 
eliminates the lottery-like aspect of 
civil liability that individuals now face 
by moving interstate cases to the fed-
eral level. If passed, S. 5 makes it so 
that class action cases involving citi-
zens from Wyoming, Utah, Kansas and 
Texas will not be adjudicated at a 
courthouse in Madison County, Illinois. 
In the same vein, it ensures that cases 
involving folks from Illinois, Arkansas, 
and Mississippi are not decided in a 
State court in Wyoming. These are 
interstate cases and should decided 
without a home state bias that can 
exist in some State courts. 

When the Founding Fathers drafted 
the Constitution and its provisions re-
garding the filing of interstate cases, 
they could never have imagined that 
our court system would be used some-
day to engage almost every sector of 
the U.S. economy in just three coun-
ties. That statistic should be a wake up 
call that something is dreadfully wrong 
and that the system is not working as 
the designers intended. By placing 
cases in Federal court, we avoid the 
forum shopping that has become so 
commonplace over the past few dec-
ades. S. 5 gives the defendants in a law-
suit a chance to have their day in an 
impartial court. 

While State courts undoubtedly have 
their place, and in many instances op-
erate more effectively than Federal 
courts, a select few have become noto-
rious for delivering outrageous ver-
dicts. Consequently, many of our most 
costly class action lawsuits end up in 
these courts. This should not be the 
case. 

S. 5 will not only benefit the defend-
ants, it will also make the system 
more fair for the plaintiffs. Weak over-
sight of class action lawsuits has cre-
ated a system that returns less than 50 
cents on the dollar to plaintiffs in a 
case. Compensation, when compared to 
actual economic loss, is approximately 
22 cents per dollar. Settlement notifi-
cations are often times so confusing 
that plaintiffs do not understand what 
they are receiving. Plaintiffs are sign-
ing off on agreements they do not even 
understand, with even less under-
standing about how to challenge the 
settlement. They are getting a raw 
deal. 

I am pleased that the Class Action 
Fairness Act addresses this problem by 
including a ‘‘Consumer Class Action 
Bill of Rights.’’ The ‘‘Bill of Rights’’ 
includes a provision requiring the Fed-

eral court to hold a hearing and find 
that a settlement is fair before it can 
be approved. It includes provisions that 
make more fair what have become 
known as ‘‘coupon settlements,’’ in 
which the attorneys receive real money 
and the victims receive the equivalent 
of a Sunday newspaper clipping. 

S. 5 works to reign in the only people 
who covertly benefit from the way the 
class action system works today, a se-
lect group of defense attorneys who 
seem more interested in profits than 
process. These lawyers are more con-
cerned with reaching a settlement than 
helping their victims. They push for 
quick class certification, and once they 
have crossed that hurdle, they push for 
a quick settlement by threatening the 
defendants with large monetary ver-
dicts that have come about in past 
cases. 

In the face of these ridiculous ver-
dicts, defendants settle quickly. They 
know the stars are lined up against 
them if the case goes all the way to 
trial and often times, by agreeing to 
coupon settlements, the defendants pay 
only a fraction of the stated damages. 
The Class Action Fairness Act takes 
steps to change this practice. It takes 
steps to ensure that when a settlement 
is reached, the lawyers and the defend-
ants do not come out ahead when the 
victims come out behind. 

Is S. 5 perfect? Absolutely not. It 
does not require that individuals opt-in 
to class action lawsuits. It does not re-
quire sanctions be brought against at-
torneys who file frivolous lawsuits over 
and over again. There are a number of 
provisions that I believe should be in-
cluded in the bill that did not make the 
cut. 

But S. 5 is the true example of a bi-
partisan compromise. S. 5 takes into 
account the wants of the various par-
ties. It took a lot of give and take to 
get to this point, and now, we have a 
bill that does some good. We have a bill 
that takes a first step toward reform-
ing our court system to make it more 
fair for both the plaintiffs and the de-
fendants. 

I look forward to voting in favor of 
the Class Action Fairness Act later 
today, and I will encourage all my col-
leagues to do the same. 

Mr. KOHL. Mr. President, I rise 
today on the final day of debate on the 
class action reform bill to say a final 
word in support of the legislation. We 
have worked for many years on this 
bill through numerous hearings, com-
mittee markups and repeated floor 
consideration. We can proudly say that 
we are about to succeed in passing 
modest, yet important changes to the 
class action process. Consumers and 
businesses across the country will ben-
efit and not a single case with merit 
will go unheard. 

Today is the culmination of many 
years of our bipartisan efforts on this 
issue as we have attempted to make 
the class action system fairer for both 
consumers and businesses alike. Our 
success once again demonstrates that 

the Congress works best when we work 
together. I am most proud that we 
were able to construct a bipartisan 
core of supporters to pass this bill. 

While this bill does not solve all of 
the problems in the system, consumers 
will never again need to worry about 
being injured and receiving worthless 
coupons as damages. Businesses will 
never again need to fear being sued in 
a small county court where the rules 
are stacked against them. Most impor-
tantly, under our bill every claim with 
merit will still go forward and the 
court house doors will always be open. 

It is a well-known saying that suc-
cess has many fathers, so many will de-
serve thanks for their work leading to 
the passage of this bill today. I would 
like to mention a few people specifi-
cally who have been indispensable to 
the passage of this legislation. Senator 
GRASSLEY and I have worked on this 
bill for 7 years now. He has been a good 
partner and leader. He deserves tre-
mendous credit for his willingness to 
accept bipartisan compromises in an 
effort to get this bill done. 

Senators CARPER and HATCH also de-
serve praise for the tremendous energy 
that they have brought to this bill over 
the past two Congresses. Without 
them, class action reform certainly 
would not have made it to the verge of 
passage today. 

In addition, Senators DODD, FEIN-
STEIN, SCHUMER and LANDRIEU contrib-
uted significantly in this process by 
making important changes to the bill. 
They were successful in identifying 
ways to ensure that primarily State 
cases stayed in state court and only 
truly national cases could be removed 
to the Federal courts. This has been 
our goal all along. With their assist-
ance we have accomplished it. 

I would be remiss if I did not thank 
the many very fine staffers whose work 
often goes unheralded. This bill ad-
dresses a very technical and difficult 
area of the law, so their contribution 
to this bill was truly indispensable. All 
of the following were essential to the 
final passage of this bill: Rita Lari 
with Senator GRASSLEY; Jonathon 
Jones, Sheila Murphy and John 
Kilvington with Senator CARPER; David 
Hantman with Senator FEINSTEIN; Jeff 
Berman with Senator SCHUMER; Shawn 
Maher with Senator DODD; and Harold 
Kim with Senator HATCH. 

Finally, Paul Bock and Jeff Miller, 
my chief of staff and chief counsel re-
spectively, deserve significant credit 
for the passage of this bill. They have 
worked tirelessly on this legislation for 
several years and have provided wise 
counsel during the long and difficult 
negotiations on this legislation. With 
their assistance, we succeeded in 
crafting a moderate bill that will help 
business and consumers alike. For 
that, we should all be proud. 

Mr. ALLEN. Mr. President, I rise 
today in support of the Class Action 
Fairness Act. 

This legislation we are considering 
today is crucial to ensuring that there 
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is fairness in our courtrooms, that 
claimants receive the judicial consider-
ation they deserve, and that the Amer-
ican economy and small businesses are 
able to stay competitive. 

This class action reform legislation 
is primarily designed to allow defend-
ants to move a class action lawsuit 
from State court to Federal court when 
there is diversity or citizens from dif-
ferent States involved in the litigation. 
This concept is as old as our Republic. 
No one will be denied access to the 
courts. It is simply allowing most liti-
gants to find the most appropriate 
court to decide the case. In significant 
cases with diversity, the Federal courts 
are the proper choice. 

We have heard about cases where 
lawyers shop around to find courts in 
particular counties that have a proven 
track record of being sympathetic to 
class action lawsuits with absurdly 
large judgments. When justice arbi-
trarily hinges on what county in which 
a case is tried, that is not fair. 

A recent study found that 89 percent 
of Americans believe the legal system 
is in need of reform. The statistics are 
indeed alarming: Over the past decade, 
the number of class action lawsuits has 
increased by over 1,000 percent nation-
wide. And the cost of the U.S. tort sys-
tem has increased one hundred fold 
over the last 50 years. Lloyd’s of Lon-
don estimates that the tort system 
cost $205 billion in 2001, or $721 per U.S. 
citizen. Most importantly, Lloyd’s esti-
mates this number to rise to $298 bil-
lion by this year. At current levels, 
U.S. tort costs are equivalent to a five 
percent tax on wages. 

The implications of an abused tort 
system on the American economy are 
of legitimate concern. While there is 
no doubt that many class action law-
suits are legitimate, the inadequacies 
of the system have resulted in frequent 
abuses. And the increased cost to busi-
nesses has an enormous impact—tying 
the hands of businesses and restricting 
their ability to expand, provide addi-
tional jobs, or contribute to the econ-
omy. Even the threat of class action 
lawsuits forces businesses to spend mil-
lions of dollars. Defendants face the 
risk of a single judgment in the tens of 
millions or even billions of dollars, 
simply because a State court judge has 
rushed to certify a class without proper 
review. The risk of a single, bank-
rupting award often forces defendants 
to settle the case with sizable pay-
ments even when the defendant has 
meritorious defenses. 

Believe it or not, some opponents of 
the Class Action Fairness Act are still 
urging that the current class action 
system works well and that class ac-
tion reform is unnecessary. Appar-
ently, they do not think it is a problem 
when consumers take home 50-cent 
coupons to compensate them for their 
injuries, while their lawyers pocket 
millions in cash. Take for example a 
case against Blockbuster, Inc., where 
customers alleged they were charged 
excessive late fees for video rentals. 

These customers received $1 coupons 
while their attorneys received over $9 
million. Or when one State court pre-
vents citizens from litigating their 
claims under the law of their home 
State. Or when attorneys file the same 
lawsuit in dozens of State courts across 
the country and file the same lawsuit 
in a race to see which judge will certify 
the fastest and broadest class. 

In fact, numerous studies have docu-
mented class action abuses taking 
place in a small number of ‘‘magnet’’ 
State courts, and by now, it is beyond 
legitimate debate that our class action 
system is in shambles. As the Wash-
ington Post editorial page has noted, 
‘‘[n]o portion of the American civil jus-
tice system is more of a mess than the 
world of class action.’’ 

A RAND Institute for Civil Justice, 
ICJ, Study on U.S. class actions re-
leased at the end of 1999 empirically 
confirms what has long been widely be-
lieved—State court consumer class ac-
tions primarily benefit lawyers, not 
the consumers on whose behalf the ac-
tions ostensibly are brought. Case 
studies in the ICJ piece confirm that in 
State court consumer class actions— 
that is, cases not involving personal in-
jury claims—the fees received by attor-
neys are typically larger than the total 
amount of monetary benefits paid to 
all of the class members combined. In 
short, the lawyers are the primary 
beneficiaries. The ICJ Study contains 
no data indicating that this problem 
exists in Federal court class actions. 

If we do not pass this vital legisla-
tion, the class action process will re-
main a system ripe for exploitation, 
and the harm to the fundamental fair-
ness of the civil justice system will 
continue to grow. Excessive and frivo-
lous class action lawsuits stifle innova-
tion, discourage risk-taking, and harm 
the entrepreneurship that drives our 
Nation’s economic growth and job cre-
ation. 

This commonsense, bipartisan legis-
lation will help alleviate the dramatic 
effects that have resulted from an 
abuse of the class action system. This 
legislation ensures that legitimate 
class action cases are given full consid-
eration and that prevailing plaintiffs 
receive the compensation they deserve. 
Americans deserve to have a judicial 
system that is effective and efficient, 
and, most importantly, fair—this legis-
lation goes a long way toward accom-
plishing these objectives. I urge my 
colleagues to support this legislation. 
In the 108th Congress, this legislation 
came up one vote short. We now have 
four more Senators on our side of the 
aisle, so I am confident in its success in 
the 109th Congress. This is a success 
that people in States desire, and it will 
be a promise kept. 

Mrs. CLINTON. Mr. President, I op-
pose this legislation called the Class 
Action Fairness Act of 2005, because I 
do not believe it is fair to litigants who 
have legitimate claims that are most 
appropriately addressed by our state 
courts. 

Yes, there are some problems in the 
use of class actions, and in some cases 
there are excessive fees or inappro-
priate coupon settlements. I am 
pleased that after many years of seek-
ing to move class action ‘‘reform’’ leg-
islation, the bill proponents finally 
agreed to include language that ad-
dresses some of the abuses concerning 
‘‘coupon’’ settlements, in which plain-
tiffs who have proven their case in 
court receive in turn coupons for prod-
ucts or services that have little value. 
This language has long been advocated 
by the distinguished ranking member 
of the Senate Judiciary Committee, 
Senator LEAHY, and it is a good provi-
sion because in contrast to most of the 
bill, it is narrowly crafted to address 
an actual problem that the legal sys-
tem and litigants confront. 

But the vast majority of the provi-
sions in this legislation are not nar-
rowly crafted to address discrete prob-
lems. Instead, this legislation is an ex-
tremely blunt instrument that I be-
lieve will result in justice delayed and 
justice denied for many Americans. 

There have been many claims about 
‘‘judicial hellholes’’ and ‘‘magnet juris-
dictions’’ but the evidence shows that 
these claims are, at best, overstated, 
and are certainly not so widespread so 
as to justify passage of this legislation 
that turns 200 years of federalism on 
its head. Indeed, a recent report by 
Public Citizen found that there were, 
at most, two jurisdictions—Madison 
County and St. Clair County, IL—of 
the 3,141 court systems in the United 
States for which bill proponents have 
provided limited data that they are 
‘‘magnet jurisdictions.’’ As to Madison 
County in particular, the facts also do 
not support the rhetoric. In 2002, only 3 
of 77 class actions were actually cer-
tified to proceed to trial, and in 2003, 
only 2 of 106 class actions filed were 
certified. 

Moreover, the Public Citizen report 
notes that, in recent years, at least 11 
states have made major changes to the 
class action process used in their 
States to aid in the administering of 
justice, and in fact Illinois is in the 
process of doing the same. 

The legislation purports to help 
Americans but I believe it will hurt 
them. The legislation itself states its 
purpose is to: ‘‘(1) assure fair and 
prompt recoveries for class members 
with legitimate claims; (2) restore the 
intent of the framers of the United 
States Constitution by providing for 
Federal court consideration of inter-
state cases of national importance 
under diversity jurisdiction; and (3) 
benefit society by encouraging innova-
tion and lowering consumer prices.’’ 

As to assuring ‘‘fair and prompt re-
coveries,’’ hundreds of consumer 
rights, labor, civil rights, senior, and 
environmental organizations, esteemed 
legal experts, and many State Attor-
neys General believe, as I do, that this 
legislation will do just the opposite. 

There is also no reasonable basis for 
the assertion that this legislation ‘‘will 

VerDate Aug 04 2004 03:06 Feb 11, 2005 Jkt 039060 PO 00000 Frm 00021 Fmt 0624 Sfmt 0634 E:\CR\FM\G10FE6.082 S10PT1



CONGRESSIONAL RECORD — SENATES1240 February 10, 2005 
restore the intent of the framers’’ with 
respect to the role of our federal 
courts. As Arthur Miller, the distin-
guished Harvard Law School professor, 
author, and expert in the fields of civil 
procedure, complex litigation, and 
class actions noted with respect to 
similar legislation considered last 
year: it is a ‘‘radical departure from 
one of the most basic, longstanding 
principles of federalism [and] is a par-
ticular affront to state judges when we 
consider the unquestioned vitality and 
competence of state courts to which we 
have historically and frequently en-
trusted the enforcement of state-cre-
ated rights and remedies.’’ 

As a Senator representing the great 
State of New York, I have worked 
closely with many businesses in my 
state to help them with their efforts to 
grow and create jobs, and I am a firm 
believer in encouraging innovation and 
lowering consumer prices. But even if 
we assume there is a strong connection 
between this legislation and those 
goals, there are many more appropriate 
means to achieve those ends without 
doing the harm to the administration 
of justice that I believe this legislation 
will impose. 

In addition to being unfair to the 
American people, I do not believe this 
legislation is fair to our State or Fed-
eral judiciaries. This bill will effec-
tively preclude state courts in many 
instances from employing their exper-
tise and experience in class action 
cases based on state law that they have 
historically considered. I believe that 
state courts should determine matters 
of state law whenever possible. It is not 
fair to our Federal judiciary, which 
simply does not have the resources or 
experience to handle a mass influx of 
class action cases to our federal courts. 

Indeed, the Judicial Conference of 
the United States has expressed its op-
position to similar legislation intro-
duced in prior Congresses because it 
‘‘would add substantially to the work-
load of the federal courts and [is] in-
consistent with principles of fed-
eralism.’’ Similarly, the Board of Di-
rectors of the Conference of Chief Jus-
tices representing the Chief Justices of 
our state courts has said that legisla-
tion of this kind is simply unwarranted 
‘‘absent hard evidence of the inability 
of the state judicial systems to hear 
and decide fairly class actions brought 
in state courts.’’ That evidence simply 
does not exist. 

As the National Conference of State 
Legislatures, NCSL, has noted in its 
strong opposition to this legislation, 
the legislation ‘‘sends a disturbing 
message to the American people that 
state court systems are somehow infe-
rior or untrustworthy.’’ The NCSL 
went on to say that the effect of the 
legislation ‘‘on state legislatures is 
that state laws in the areas of con-
sumer protection and antitrust, which 
were passed to protect the citizens of a 
particular state against fraudulent or 
illegal activities, will almost never be 
heard in state courts. Ironically, state 

courts, whose sole purpose is to inter-
pret state laws, will be bypassed and 
the federal judiciary will be asked to 
render judgment in those cases.’’ 

Although bill proponents have some-
times suggested the contrary, make no 
mistake: if enacted, this legislation 
will not only result in the majority of 
class action lawsuits being transferred 
from our state to Federal courts, but it 
will also serve to terminate some class 
action lawsuits that seek to provide 
justice to everyday Americans. 

Proponents of this legislation refer 
to an alleged abuse by lawyers in 
bringing class actions and assert that 
too many cases are instituted that are 
without merit. As I have already noted, 
I believe some proponents of this legis-
lation have mischaracterized the ex-
tent of the problems concerning class 
actions. But, even if these assertions 
were true, the proponents have failed 
to justify the rejection of the very rea-
sonable amendments offered by my col-
leagues that sought to address major 
concerns with the legislation without 
undermining its spirit or intent. 

One such amendment was offered by 
my colleague Senator PRYOR of Arkan-
sas, a former Arkansas State Attorney 
General. It would have clarified the 
role that State Attorneys General 
would continue to play in State class 
action cases. That amendment had the 
express written support of 47 of the 50 
State Attorneys General in our Nation. 
As the highest law enforcement officers 
in their respective States, I cannot 
imagine that anyone in this body 
would believe that such public servants 
would bring ‘‘frivolous lawsuits’’ or 
would seek to abuse the class action 
process. And yet, that amendment 
failed, primarily along party lines. 

The remaining amendments met a 
similar fate, including one offered by 
Senators BINGAMAN and FEINSTEIN. 
There is no general Federal consumer 
protection statute, which is why con-
sumer fraud, deceptive sales practices, 
and defective product cases are almost 
always commenced in state courts. 

Yet, the legislation before us would 
effectively move many of these cases 
to Federal courts, courts that are al-
ready overburdened and have neither 
the experience nor the expertise to 
handle these cases. If such cases are 
forced into Federal courts through con-
solidation of many state court cases, a 
Federal court hearing such a case must 
then decide which state laws should be 
applied. Because these kinds of cir-
cumstances have presented enormous 
challenges to our Federal courts, many 
Federal judges have simply, and under-
standably, denied certification of na-
tionwide consumer fraud cases. Yet, 
the bill language would preclude the 
consideration of many of these cases in 
state courts, creating what many have 
described as the bill’s ‘‘Catch-22.’’ At 
that point, such cases would literally 
be in justice ‘‘limbo’’ because a federal 
court would have dismissed the case 
but under the provisions of the legisla-
tion, the case could not withstand a de-

fendant’s challenge to maintain the 
case in a State court. 

The amendment offered by Senator 
FEINSTEIN, an original cosponsor of the 
underlying legislation, and Senator 
BINGAMAN, would have provided a proc-
ess to handle such cases to increase the 
likelihood that such cases would be 
certified by a Federal court and the ap-
propriate State laws would be applied. 
This was a more than reasonable effort 
to address a significant concern with 
this legislation without undermining 
the legislation’s intent to transfer 
many class actions to Federal courts. 
But, once again, a majority of the 
Members of this body chose to reject it. 

The Leadership Conference on Civil 
Rights has stated, and no one has re-
futed, that ‘‘there is no evidence that 
lawsuits brought by workers seeking 
justice in state courts on issues rang-
ing from overtime pay to working off 
the clock are abusing the system. To 
the contrary, failure to exempt such 
lawsuits in this legislation is an abu-
sive act against every hard-working 
American seeking fair pay and a better 
life.’’ Yet, the amendment offered by 
Senator KENNEDY that would have 
carved out such cases from this legisla-
tion was rejected as well. 

In short, this bill currently stands 
now in the same shape as when it was 
introduced. Though valiant efforts 
were made to improve it, none were 
successful. Eliot Spitzer, the distin-
guished New York State Attorney Gen-
eral, and a number of other State At-
torneys General, expressed their over-
all concern with the bill, including the 
fact that the legislation still ‘‘unduly 
limits the right of individuals to seek 
redress for corporate wrongdoing in 
their state courts.’’ I could not agree 
more. 

In speaking in opposition to this leg-
islation on the Senate floor earlier this 
week, Senator LEAHY, the Ranking 
Member of the Senate Judiciary Com-
mittee, reminded all of my colleagues 
that sometimes individual claims are 
so small that even though a harm was 
done for which a plaintiff should re-
ceive relief, it is not worth it for him 
or her to spend significant financial re-
sources to obtain that relief through 
the judicial process. Unfortunately, as 
he said, ‘‘[s]ometimes that is what 
cheaters count on, and it is how they 
get away with their schemes. [Yet,] 
cheating thousands of people is still 
cheating. Class actions allow the little 
guys to band together, allow them to 
afford a competent lawyer, and allow 
them to redress wrongdoing.’’ With the 
expected passage of this legislation 
today, I believe the ‘‘little guy’’ loses, 
and I believe that is neither fair nor 
just. That is why I cannot support this 
legislation. 

I appreciate the concerns raised by 
businesses in New York and around the 
country about the cost of litigation. I 
too believe that litigation costs have 
increased significantly. Any legislation 
that seeks to address discrete problems 
with class action litigation should ad-
dress this and other concerns without 
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unnecessarily and negatively affecting 
the ability of Americans to seek and 
obtain justice through our courts. A 
proper balance must be struck. The so- 
called Class Action Fairness Act sim-
ply does not strike that balance. 

Mrs. DOLE. Mr. President, I rise 
today in support of the Class Action 
Fairness Act of 2005, legislation that is 
greatly needed to restore public con-
fidence in our Nation’s judicial system 
and protect jobs in my own State and 
throughout the country. 

Frivolous litigation has helped drive 
the total cost of our tort system to 
more than $230 billion a year. Tort 
costs in America are now far higher 
than those of any other major industri-
alized nation, and in our global econ-
omy, this has become a tremendous 
disadvantage for American manufac-
turers and entrepreneurs, who have 
long sought reform. But this affects 
not just certain businesses; this affects 
our overall economy and all Ameri-
cans. 

The Class Action Fairness Act will 
provide that some class action suits be 
litigated in the Federal courts rather 
than allowing venue shopping for a 
sympathetic State court. The measure 
will also ensure that cases of national 
importance are not overlooked. Most 
importantly, this legislation will en-
sure that class members with legiti-
mate claims are fairly compensated. 

Class action suits are an important 
part of our legal system. They origi-
nated to make our courts more effi-
cient by joining together parties with a 
common claim. However, growing 
abuses by opportunistic plaintiffs’ at-
torneys—coupled with the sky-
rocketing costs of runaway litigation 
and excessive awards—have had a dra-
matic impact on America’s interstate 
commerce. 

Over the past decade, the number of 
class action lawsuits has grown by over 
1,000 percent nationwide. And the jury 
awards are sharply increasing over 
time as well. In 1999, the top 10 awards 
totaled $9 billion; by 2002, that number 
had jumped to $32.7 billion. 

Businesses, like those in my home 
State of North Carolina, are losing out 
because the rules in place today allow 
lawyers to ‘‘shop’’ for the ‘‘friendliest’’ 
court to hear their case. And it is not 
just large companies being sacked with 
enormous payouts in class action law-
suits. Small businesses are bearing the 
majority of tort liability costs. Accord-
ing to a study conducted for the U.S. 
Chamber of Commerce, small busi-
nesses bear 68 percent of tort liability 
costs but take in just 25 percent of 
business revenue. 

We all know that small businesses 
are the job creators and the engines of 
our economy. They create 70 percent of 
all new jobs in America. Yet the rules 
in place today allow for a judicial sys-
tem that is truly hurting them and 
causing them to spend money—on aver-
age $150,000 a year—on litigation ex-
penses rather than on business develop-
ment and equipment and expansion— 

the very things that can lead to more 
jobs. 

Our goal in reforming class action 
lawsuits is to provide justice to the 
truly injured parties, not to deny vic-
tims their day in court and their just 
compensation. Lawsuit costs have 
risen substantially over the past sev-
eral decades, and a significant part of 
these costs is going towards paying ex-
orbitant lawyers’ fees and transaction 
costs. And some injured plaintiffs are 
suffering because of weak State court 
oversight of class action cases. In fact, 
under the current U.S. tort system, 
less than 50 cents on the dollar finds its 
way to claimants, and only 22 cents 
compensate for actual economic loss. 

And sometimes class members don’t 
receive cash at all. For example, in a 
settlement with Crayola, approved by a 
State court in Illinois, crayon pur-
chasers in North Carolina and around 
the country received 75-cent coupons 
for the purchase of more crayons; their 
lawyers, however, received $600,000 in 
cash. 

And in the Cheerios class action set-
tlement, also approved by State court 
in Illinois, consumers in North Caro-
lina and around the country received 
coupons for buying a single box of ce-
real, while lawyers got $1.75 million. 

I hardly think it’s in the best inter-
est of the class member to actually 
have to purchase more of a product to 
receive any benefit. And it isn’t fair 
that class members are losing out 
while their attorneys are cashing in. 

This legislation establishes a ‘‘Con-
sumer Class Action Bill of Rights’’ that 
will ensure that class actions do not 
harm the intended beneficiaries—peo-
ple who were actually harmed by the 
actions of a defendant. And it does 
nothing to prevent class members from 
having their cases heard—it just estab-
lishes that some of these cases may be 
heard in Federal courts. 

It is time we do what is right and re-
pair this broken system—for claimants 
in class action cases, for our Nation’s 
economy, businesses large and small, 
and for all Americans. 

Mr. VOINOVICH. Mr. President, I 
rise today to speak on behalf of the 
Class Action Fairness Act, a bill to 
stop unfair and abusive class action 
lawsuits that ignore the best interests 
of injured plaintiffs. This legislation is 
sorely needed to help people under-
stand their rights in class action law-
suits and protect them from unfair set-
tlements. 

It is also needed to reform the class 
action process, which has been so ma-
nipulated in recent years that U.S. 
companies are being driven into bank-
ruptcy to escape the rising tide of friv-
olous lawsuits and has resulted in the 
loss of thousands of jobs, especially in 
the manufacturing sector. 

Unfortunately, not enough Ameri-
cans realize that we are in a global 
marketplace and businesses now have 
choices as to where they manufacture 
their products. Many of our businesses 
are leaving our country because of the 

litigation tornado that is destroying 
their competitiveness. The Senate 
must start taking into consideration 
the impact of its decisions on this Na-
tion’s competitive position in the glob-
al marketplace. 

I believe that for the system to work, 
we must strike a delicate balance be-
tween the rights of aggrieved parties to 
bring lawsuits and the rights of society 
to be protected against frivolous law-
suits and outrageous judgments that 
are disproportionate to compensating 
the injured and made at the expense of 
society as a whole. This is what the 
Class Action Fairness Act, does, and I 
am proud to cosponsor it. 

Since my days as Governor of Ohio, I 
have been very concerned with what I 
call the ‘‘litigation tornado’’ that has 
been sweeping through the economy of 
Ohio, as well as the Nation. 

Ohio’s civil justice system is in a 
state of crisis. Ohio doctors are leaving 
the State and too many have stopped 
delivering babies because they can’t af-
ford the liability insurance. 

From 2001–02, Ohio physicians faced 
medical liability insurance increases 
ranging from 28 to 60 percent. Ohio 
ranked among the top five States for 
premium increases in 2002. General sur-
geons pay as much as $74,554, and OB– 
GYNs pay as much as $152,496. Com-
paratively, Indiana general surgeons 
pay between $14,000–$30,000; and OB– 
GYNs pay between $20,000–$40,000. 

Further, Ohio businesses are going 
bankrupt as a result of runaway asbes-
tos litigation. And today, one of my 
fellow Ohioans can be a plaintiff in a 
class action lawsuit that she doesn’t 
know about and taking place in a State 
she has never even visited. 

In 1996, as Governor of Ohio, I was 
proud to sign H.B. 350, strong tort re-
form legislation that became law in 
Ohio for a while. It might have helped 
today’s liability crisis, but it never got 
a chance. 

In 1999, the Supreme Court of Ohio, 
in a politically motivated 4–3 decision, 
struck down Ohio’s civil justice reform 
law, even though the only plaintiff in 
the case was the Ohio Academy of Trial 
Lawyers—the personal injury bar’s 
trade group. 

Their reason for challenging the law? 
They claimed their association would 
lose members and lose money due to 
the civil justice reform laws we en-
acted. 

The bias of the case was so great that 
one of the dissenters, Justice Stratton, 
had this to say: 

This case should have never been accepted 
for review on the merits. The majority’s ac-
ceptance of this case means that we have 
created a whole new arena of jurisdiction— 
advisory opinions on the constitutionality of 
a statute challenged by a special interest 
group. 

From this, it is obvious to me that 
the way we currently administer class 
actions is not working. 

While we were frustrated at the State 
level, I’m proud to have continued my 
fight for a fair, strong civil justice sys-
tem in the United States Senate. 
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To this end, a few years ago I worked 

with the American Tort Reform Asso-
ciation to produce a study entitled 
‘‘Lawsuit Abuse and Ohio’’ that cap-
tured the impact of this rampant liti-
gation on Ohio’s economy, with the 
goal of educating the public on this 
issue and sparking change. 

Can you imagine what this study 
found? In 2002 in Ohio, the litigation 
crisis costs every Ohioan $636 per year, 
and every Ohio family of four $2,544 per 
year. These are alarming numbers. And 
this study was released on August 8, 
2002—imagine how high these numbers 
have risen in 21⁄2 years. 

In tough economic times, families 
can not afford to pay over $2,500 to 
cover other people’s litigation costs. 
Something needs to be done, and pas-
sage of this bill will help! 

Mr. President, this legislation is in-
tended to amend the federal judicial 
code to streamline and curb abuse of 
class action lawsuits, a procedural de-
vice through which people with iden-
tical claims are permitted to merge 
them and be heard at one time in 
court. 

In particular, this legislation con-
tains safeguards that provide for judi-
cial scrutiny of the terms of class ac-
tion settlements in order to eliminate 
unfair and discriminatory distribution 
of awards for damages and prevent 
class members from suffering a net loss 
as a result of a court victory. 

This bill would establish a concept of 
diversity jurisdiction that would allow 
the largest interstate class actions into 
Federal court, while preserving exclu-
sive State court control over smaller, 
primarily intrastate disputes. As sev-
eral major newspaper editorial 
boards—ranging from the Post to the 
Wall Street Journal—have recognized, 
enactment of such legislation would go 
a long way toward curbing unfairness 
in certain state court class actions and 
restoring faith in the fairness and in-
tegrity of the judicial process. 

This bill is designed to improve the 
handling of massive U.S. class action 
lawsuits while preserving the rights of 
citizens to bring such actions. 

Class action lawsuits have spiraled 
out of control, with the threat of large, 
overreaching verdicts holding corpora-
tions hostage for years and years. 

In total, America’s civil justice sys-
tem had a direct cost to tax payers in 
2002 of $233.4 billion, or 2.23 percent of 
GDP. That is $809 per citizen and equiv-
alent to a 5 percent wage tax. That’s a 
13.3 percent jump from the year be-
fore—a year when we experienced a 14.4 
percent increase which was the largest 
percentage increase since 1986. 

Now, some of my colleagues have ar-
gued that this bill sends most state 
class actions into Federal court and de-
prives state courts of the power to ad-
judicate cases involving their own 
laws. They argue that the bill therefore 
infringes upon States’ sovereignty. 

However, in one empirical study done 
by two attorneys from O’Melveny & 
Myers, their data indicated that this 

bill would not sweep all class actions 
into Federal court. Rather, the bill is a 
targeted solution that could result in 
moving to Federal court a substantial 
percentage of the nationwide or multi- 
State class actions filed in class action 
‘‘mill’’ jurisdictions (like Madison 
County, IL), while allowing State 
courts everywhere to litigate truly 
local class actions (the kinds of class 
actions typically filed in State courts 
that do not endeavor to become ‘‘mag-
net’’ courts for class actions with little 
or no relationship to the forum). 

There is just no evidence for the as-
sertion that this bill deprives State 
courts of their power to hear cases in-
volving their own laws. In fact, it is 
the present system that infringes upon 
state sovereignty rights by promoting 
a ‘‘false federalism’’ whereby some 
state courts are able to impose their 
decisions on citizens of other States re-
gardless of their own laws. 

Another argument against this bill is 
that it will unduly expand Federal di-
versity jurisdiction at a time when 
courts are overcrowded. However, 
State courts have experienced a much 
more dramatic increase in class action 
filings and have not proven to be any 
more efficient in processing complex 
cases. 

In addition, Federal courts have 
greater resources to handle the most 
complex, interstate class action litiga-
tion, and are insulated from the local 
prejudice problems so prevalent under 
current rules. 

Mr. President, I emphasize to my col-
leagues that this isn’t a bill to end all 
class action lawsuits. It’s a bill to iden-
tify those lawsuits with merit and to 
ensure that the plaintiffs in legitimate 
lawsuits are treated fairly throughout 
the litigation process. 

It’s a bill to protect class members 
from settlements that give their law-
yers millions, while they only see pen-
nies. It’s a bill to rectify the fact that 
over the past decade, State court class 
action filings increased over 1,000 per-
cent. It’s a bill to fix a broken judicial 
system. 

I am a strong supporter of this bill, 
and I urge my colleagues to do the 
same. 

Mr. JEFFORDS. Mr. President, I am 
pleased to support S. 5, the Class Ac-
tion Fairness Act of 2005. 

I believe there are problems with our 
current class action system that 
should be addressed through Congres-
sional action. These problems include: 

Cases and controversies that are na-
tional in scope and are currently being 
decided in State courts; 

Decisions or settlements that are de-
termined in one State’s court system, 
are being applied nationwide, and con-
flict with laws in other States; and 

Plaintiffs receiving little compensa-
tion, or in the most extreme example, 
actually owing money from the settle-
ment of a class action lawsuit. 

Class action lawsuits serve a useful 
purpose in our judicial system. Class 
actions allow individuals to merge a 

number of similar claims into one law-
suit, which can be an efficient use of 
judicial resources. Class action law-
suits enable individuals with small 
claims the ability to seek justice. 

The legislation we are considering 
today will fairly determine whether a 
class action should be considered in a 
State court or a Federal court. Thus, 
the legislation will help ensure that 
issues that are national in scope are 
heard in federal court, while issues 
that are local in nature are heard in 
State courts. 

The Class Action Fairness Act also 
provides some common sense reforms 
and oversight of the class action settle-
ment process. These changes will help 
ensure that individuals who should be 
compensated receive fair compensation 
for their injuries, rather than worth-
less coupons, or actually owing money. 

I cannot, and would not, support leg-
islation that denies individuals their 
ability to pursue compensation in the 
legal system for damages they have 
suffered. The legislation before this 
body is a bipartisan compromise 
worked out over many years. It does 
not deny individuals their right to pur-
sue justice through the legal system. 
Because I believe the Class Action 
Fairness Act of 2005 fairly addresses 
the problems in our class action sys-
tem, I will support its passage today. 

Mr. REED. Mr. President, I rise to 
speak about S. 5, the Class Action Fair-
ness Act. 

First and foremost, I want to com-
mend both the Republican and Demo-
cratic Leaders for all the work they did 
to bring this bill before the Senate. In 
particular, I am pleased that the con-
sent agreement allowed all relevant 
amendments to be offered and debated. 

I believe many of these amendments 
would have improved the underlying 
legislation without threatening its re-
forms. In particular, I think we should 
have adopted the Feinstein-Bingaman 
amendment, which would have given 
federal judges clear guidance about 
how to apply state consumer laws in 
multi-state class action lawsuits. This 
would have permitted more multi-state 
consumer class actions to be certified 
in federal court and resolved on their 
merits. 

After S. 5 is enacted into law, I be-
lieve we should rapidly revisit this 
issue and make sure that consumers 
are actually getting their day in court 
and not having their class action cases 
thrown out because Federal courts are 
deeming them too complex or unman-
ageable to certify. 

That being said, I think this legisla-
tion benefited greatly from the nego-
tiations entered into by Senators 
DODD, LANDRIEU and SCHUMER with the 
bill’s major sponsors, Senators GRASS-
LEY, KOHL, HATCH and CARPER. Al-
though S. 5 is not the bill I would have 
written, I do think it will address some 
of the well-documented problems cre-
ated by overlapping class actions in 
State and Federal courts. 
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In particular, the Dodd-Landrieu- 

Schumer language included in S. 5 ad-
dressed some of my biggest concerns 
about moving class actions to Federal 
court. Many class actions involve only 
State law issues, are brought by plain-
tiffs from the same geographical area 
and have a defendant who is based 
within that same community. Moving 
these cases to Federal court is inappro-
priate, especially if they do not involve 
issues of national importance. In many 
cases, it is our State judges who are in 
the best position to make determina-
tions about State law. The Dodd- 
Landrieu-Schumer compromise created 
a new exception for keeping cases like 
this in State court. Under the bill, if 
two-thirds of the plaintiffs are from a 
given State, the injury happened in 
that State and at least one significant 
defendant is from that same State, 
then the class action can remain in 
State court. As a result, I believe S. 5 
ensures that ‘‘nationwide’’ class ac-
tions are separated from those that 
should continue to be heard in State 
courts. 

I also believe that any attempt to 
stop forum shopping by plaintiffs 
should minimize forum shopping by de-
fendants. The Dodd-Landrieu-Schumer 
compromise in S. 5 addressed this issue 
by making it clear that there is a firm 
30-day deadline for the removal of na-
tionwide class actions to Federal court 
once the plaintiffs have filed papers 
that create conditions for removal. 

I also am pleased that the Dodd- 
Landrieu-Schumer compromise dealt 
with one of the most serious abuses in 
class action cases, certain types of col-
lusive coupon settlements. S. 5 clari-
fied that if a settlement provides cou-
pons as a remedy, attorneys’ fees will 
only be paid in proportion to the re-
demption of the coupons. A provision 
like this does not prohibit coupon set-
tlements, but practically speaking, at-
torneys will not agree to such settle-
ments unless the coupons are actually 
valuable. S. 5 also requires that a judge 
may not approve a coupon settlement 
until a hearing is conducted to deter-
mine if the settlement terms are fair, 
reasonable, and adequate for class 
members. 

Finally, I believed that is important 
to preserve the ability of the Advisory 
Committee on the Federal Rules, the 
U.S. Judicial Conference, and the Su-
preme Court to amend the class action 
rules or procedures to the extent nec-
essary to accomplish their purposes 
more effectively or to cure any unan-
ticipated problems. S. 5 also included a 
provision saying that the Federal 
courts could make such changes as ap-
propriate. 

As a result of all of these improve-
ments, I believe S. 5 is legislation that 
addresses serious problems in our na-
tion’s class action system and will 
make the system fairer for both plain-
tiffs and defendants. 

The PRESIDING OFFICER. Twenty 
minutes is to be equally divided be-
tween the chairman and ranking mem-
ber of the Judiciary Committee. 

The Senator from Vermont. 
Mr. LEAHY. Mr. President, I com-

mend the distinguished senior Senator 
from Illinois. He is absolutely right. 
You have the corporate interests, and 
this administration is closing court-
house doors—one of the few places 
where people can go that are not 
aligned with either the Republican or 
the Democratic Party; a place where 
they don’t need any political clout; a 
place where somebody can’t say they 
are going to contribute heavily to a po-
litical party so their interests will be 
heard, or something like that. There is 
one place they could go—whether they 
are a mechanic, a bus driver, a person 
raising a family, somebody who had 
been damaged by a product sold when 
the manufacturer knew of the flaw— 
the one place they could go would be 
the courthouse. They are not the rich, 
powerful, or well-connected. They 
could win. Or at least seek justice. We 
are going to close that door, too. 

Over the few days that the Senate 
has been considering this bill, there 
have been a few modest amendments 
that might actually keep the door open 
a tiny crack for the people who need it. 
There have been serious concerns 
raised by the National Conference of 
State Legislatures of our 50 States, the 
National Association of State Attor-
neys General, prominent legal scholars, 
consumers, environmental groups, and 
civil rights organizations. They asked 
us to at least consider a few improve-
ments but the courthouse door was 
slammed shut. The Senate’s door was 
slammed shut. 

For anybody watching this debate, 
they have figured out that by now the 
fix was in, despite these legitimate 
concerns. 

After 31 years here I am disappointed 
that the Senate is now taking its 
marching orders for major legislation 
from corporate special interests and 
the White House. 

We could have actually acted as an 
independent body and made some 
changes in this bill. Instead, we are 
saying—the 100 of us—to all 50 of the 
State legislatures that we know better 
than they do, that they are irrelevant, 
that we could close them off. 

It is going to make it harder for 
American citizens to protect them-
selves against violation of State civil 
rights, consumer, health, environ-
mental protection laws, to take these 
cases to State court. 

Aside from being convenient, plain-
tiffs actually know where the local 
state courthouse is. These courthouses 
have experience with the legal and fac-
tual issues within their States. We are 
simply going to sweep these cases into 
Federal court, after we have already 
swept so much criminal jurisdiction 
there, and you can’t get a civil case 
heard anyway. We are erecting barriers 
to lawsuits, and we are placing new 
burdens on plaintiffs. They will lan-
guish. 

The bill contains language that 
would reduce the delay that parties can 

experience when a case is removed to 
Federal court by setting a limit for ap-
peals of remand orders. But we don’t 
say anything about how long the court 
can sit on the remand motion. They 
could sit on it for 10 years if they want 
to before they do a thing. Plaintiffs can 
die, witnesses can move away, memo-
ries could grow dim, and nothing hap-
pens. 

Senator FEINGOLD offered a modest 
amendment to set a reasonable time 
for action on remand motions. The so-
lution received praise from one of the 
sponsors of this legislation, but the 
corporate masters and the White House 
said no. So it was rejected by the Sen-
ate. 

The biggest concern raised by legal 
scholars and agreed to by several Sen-
ate sponsors of the bill would address 
the recent trend in Federal courts not 
to certify class actions if multiple 
state laws are involved. 

The way this is set up in the bill—a 
lot of the business groups are behind 
this—one could easily get a case dis-
missed by a Federal court. 

Senator FEINSTEIN and Senator 
BINGAMAN worked together to alleviate 
what was a legal Catch-22. The Federal 
court says if a case has complicated 
State laws in it, it can’t hear it. But 
you can’t bring it in State court either. 
The Federal court says the State laws 
are complicated and it should have 
been heard in the State court. But 
under this bill, it goes to the Federal 
court so, of course, the corporate inter-
ests win. We tried to change that. 

Cynics might even speculate that is 
what the business groups behind this 
purported ‘‘procedural’’ change are 
really seeking, the dismissal of meri-
torious cases on procedural grounds by 
the federal courts. Naturally, the or-
ders came down from the corporate 
masters and the White House: Don’t do 
it. We love the way this is going to 
allow us to keep things out of court. 
There it goes. 

Anyone who reads this bill will no-
tice that despite its title, it affects 
more than just class actions. Indi-
vidual actions, consolidated by state 
courts for efficiency purposes, are not 
class actions. Despite the fact that a 
similar provision was unanimously 
struck from the bill during the last 
Congress, mass actions reappeared in 
this bill this Congress. Federalizing 
these individual cases will no doubt 
delay, and possibly deny, justice for 
victims suffering real injuries. Senator 
DURBIN’s amendment sought to clarify 
the bill’s effect on these cases. I’m glad 
the debate this week served to clarify 
the narrow scope of this provision. 

It is interesting because a similar 
provision to was unanimously struck 
from the bill during the last Congress— 
unanimously but that wasn’t good 
enough for the corporate masters. It 
was slipped back into the bill this Con-
gress. 
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Class action legislation had been 

criticized by nearly all of the State at-
torneys general in this country, Repub-
licans and Democrats alike. The distin-
guished former attorney general, Sen-
ator PRYOR of Arkansas, had a concern 
that S. 5 would limit their official pow-
ers to investigate and bring actions in 
State courts against defendants. He 
wanted to put in minor clarifications 
to show they could do that. Although 
these attorneys general contacted their 
Senators—Republicans and Democrats 
alike—they were tossed out. 

Senator KENNEDY’s amendment to ex-
empt civil rights, and wage and hour 
cases in the bill, was a sensible solu-
tion. Prominent civil rights organiza-
tions and labor advocates requested 
that the bill be modified to acknowl-
edge the fact that many of our states 
have their own protective civil rights 
and employment laws. I was proud to 
cosponsor it and regret that with the 
fix being in, this amendment was re-
jected by the Senate. But the fix was 
in, and that is out. 

What we have done here? I will give 
you an example of one class action suit 
that would have been impacted under 
this legislation—Brown v. Board of 
Education, finally ending segregation 
in our schools, a blight on the Amer-
ican conscience. And how did Brown v. 
Board of Education get to the Supreme 
Court? Not from the three Federal 
courts in that class action suit; not the 
three Federal courts that said ‘‘sepa-
rate but equal’’ is the law of the land. 
It had been good enough for all of us. 
Send those African-American children 
to one school. Send the White kids to a 
much better school—because that is 
what it was. The view was that is good 
enough for us, always been that way. 

Only one State court in the State of 
Delaware said: That might be what the 
U.S. Supreme Court said, but they are 
wrong. They are wrong. We don’t be-
lieve in Plessy v. Ferguson. We don’t 
believe in the separate but equal. We 
say sending Black children to one 
school and White kids to the other is 
not equal. We are making second-class 
citizens of these African Americans. 

And because a State court heard and 
ruled on that class action, it went up 
to the U.S. Supreme Court, and the 
U.S. Supreme Court unanimously came 
down with Brown v. Board of Edu-
cation. 

We pray there is not some class of 
people in this country being damaged 
the way African-American children 
were being damaged at that time be-
cause if they go into the courts in the 
wake of this legislation, the fix is in, 
this Senate has closed the court doors 
to them, this White House has closed 
the court doors to them, these cor-
porate interests have closed the court 
doors to them. It is a shame. It is 
wrong. It is one heck of a message to 
send to this country. 

It is disappointing to me that the 
Senate has refused to listen to wise 
counsel of our state legislatures, our 
state law enforcement officers, our 

state judges and even the views ex-
pressed by our federal judiciary since 
they are the institutions that we are 
affecting by enacting this legislation. 

I predict this legislation will be ma-
nipulated by well-paid corporate de-
fense lawyers to create complex, expen-
sive and lengthy litigation over the cri-
teria and factors in the bill and wheth-
er they apply to a particular case. Un-
fortunately, one of the great boons of 
this legislation, to the extent it does 
not simply deter class actions brought 
by consumers, is that it will make 
them more costly, burdensome and 
complicated. 

The so-called Class Action Fairness 
Act falls short of the expectation set 
by its title. It will leave many injured 
parties who have valid claims with no 
avenue for relief, and that is anything 
but fair to the ordinary Americans who 
look to us to represent them in the 
United States Senate. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. SPECTER. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SPECTER. Mr. President, I 
thank my colleagues for moving this 
bill through to final conclusion where 
we are now scheduled to vote on final 
passage at 3 o’clock this afternoon. 

We took this bill up in the Judiciary 
Committee a week ago today. Although 
there was some conjecture we could 
not pass the bill out of committee, in 
the morning we did so. We started the 
floor debate Monday afternoon. I led 
off in my capacity as chairman of the 
Judiciary Committee. We had a num-
ber of amendments and we have worked 
the will of the Senate. A number of 
amendments have been withdrawn, a 
number of amendments have been de-
feated. 

The Senator from Wisconsin, Senator 
FEINGOLD, offered an amendment which 
would have imposed time limitations 
on the courts on their handling of class 
action cases. I told him I thought it 
was a good idea, but I was constrained 
to vote against it because we have an 
understanding—implicit or explicit, I 
am not quite sure which because I was 
not party to it—with the House of Rep-
resentatives that if we sent them a so- 
called clean bill without amendments, 
they would accept the Senate version. I 
told Senator FEINGOLD as to his issue, 
I have had a number of complaints 
about delays in the administration of 
the courts. That is something the Judi-
ciary Committee will take up. 

I make it plain we will not deal with 
judicial independence or the court’s 
discretionary functions, but when it 
comes to delays, that is a matter of 
congressional oversight on our funda-
mental responsibility to decide how 
many judges there will be at all levels. 
That is an issue we will take up. 

The Senator from South Carolina, 
Senator LINDSEY GRAHAM, had pro-
posed an amendment on disclosure, on 
transparency, sunshine. There again, 
that is a good idea. We have worked 
through a colloquy. I have not seen the 
final form, but I was discussing it with 
Senator GRAHAM again this morning 
and the staffs are working that out. I 
anticipate we will have that finished. 

The Senator from Illinois, Senator 
DURBIN, had a proposed amendment on 
mass actions. We had worked through 
to see if we could formulate a colloquy. 
That has not reached fruition. Senator 
DURBIN has decided to withdraw. That 
is a complex matter which we took up 
in committee 2 years ago. We made 
some modifications in the bill, but it is 
very important as this bill moves for-
ward to become law that it be dealt 
with as a procedural change, that there 
not be substantive changes in the 
rights of the parties. 

We have sought to move into the 
Federal courts in order to avoid forum 
shopping on judges or courts where 
there is some indication of a preju-
dicial predisposition. It is my hope as 
this class action bill is interpreted that 
it will not effect substantive rights. 

There is a tender issue on selection of 
State law where there are a number of 
States involved. There is a lot of com-
monality in our law injected through 
the uniform commercial code and 
interjected through the restatement of 
varieties of substantive matters such 
as torts, where class actions can be cer-
tified, so it is my hope this bill, this 
act, will not be interpreted to curtail a 
substantive right. 

There is a great deal of wisdom in the 
Senate on this bipartisan bill which 
has received considerable support on 
the Democratic side of the aisle as well 
as very strong support on the Repub-
lican side of the aisle to move through 
without a conference where we might 
have had a bill which was a great deal 
more restrictive of plaintiffs’ rights, 
where we might have had a bill where 
the House provision calls for retro-
active application. That would upset a 
great many existing lawsuits. All fac-
tors considered, we have come to a wise 
conclusion. 

Mr CORNYN. Mr. President, I have 
spoken previously on this floor about 
my concerns that this legislation does 
not go far enough to address the scan-
dal of litigation abuse that plagues our 
civil justice system. I stand by those 
concerns today. We can and should do 
more to reduce the burden of frivolous, 
expensive litigation. Our Nation’s eco-
nomic competitiveness in the 21st cen-
tury depends on it. 

We should consider additional meas-
ures that better level the playing field, 
that produce a good flow of informa-
tion and transparency, and that pro-
vide a clear relationship between plain-
tiffs and their attorneys. 

But while this modest legislation 
could do more, I believe that S. 5 is an 
important first step to reform—a step 
in the right direction. 
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By providing for removal of a greater 

number of class action lawsuits from 
State court to Federal court and by re-
quiring that judges carefully review all 
coupon settlements and limit attor-
neys’ fees paid to these settlements to 
the value actually received by class 
members, it sets the groundwork for a 
much needed reform. 

In the spirit of bipartisan coopera-
tion that drove this bill forward, I set 
aside my concerns for now and am 
proud to co-sponsor. 

I thank my friend from Iowa, Senator 
GRASSLEY, for his leadership and per-
sistence on this issue. For five consecu-
tive Congresses, dating back to 1997, 
Senator GRASSLEY has taken up the 
mantel of class action reform and he 
deserves a great deal of credit for it. 

Finally, I want to thank Chairman 
SPECTER and Senator HATCH for their 
continued stewardship. Without them, 
this bill would not be where it is today. 

Mr. SPECTER. Mr. President, I have 
a few minutes remaining on my 10 min-
utes. I notice the distinguished Demo-
cratic leader is here, but I said I would 
yield to the Senator from Connecticut, 
Senator DODD. He has a very unique 
spot in my evaluation of Senators be-
cause he was elected in the class of 
1980. He reminds me there were 18 of us 
elected, and the Democrats, through 
their tenacity and wisdom, have main-
tained 50 percent of their class and the 
Republicans, on the other hand, have 
only retained 121⁄2 percent. Of course, 
we started with 16 to 2, so let the 
record show that the Republicans from 
the class of 1980 still outnumber the 
Democrats 2 to 1. 

I yield to Senator DODD. 
Mr. DODD. Mr. President, I thank my 

colleague from Pennsylvania. One of 
the great pleasures over the past 24 
years has been to serve with ARLEN 
SPECTER in this body. 

We are nearing the end of consider-
ation of this bill. 

I would like to spend just a few min-
utes to offer some thoughts on it. 

First, a brief word about the process 
by which this bill has been considered 
by the Senate. I don’t think it is an 
overstatement to say that—aside from 
the details of the legislation itself—the 
most important factor in its expected 
passage is the unanimous consent 
agreement that was put into place at 
the onset of the Senate’s deliberations 
on the bill. 

In that respect, the two leaders—Sen-
ator FRIST and Senator REID—are to be 
greatly commended. Either one could 
have refused to enter into such an 
agreement—which would have made 
the prospects for passage of this legis-
lation far less certain. 

As I said yesterday, a determined mi-
nority of even one Senator can impede 
or block consideration of legislation in 
this body. Either Leader, by declining 
to enter into a consent agreement, 
could have paved the way for others to 
employ dilatory, delaying, and dis-
tracting tactics. 

However, both Senators REID and 
FRIST agreed that only relevant 

amendments to the bill would be in 
order. No doubt, that agreement dis-
pleased some members in both cau-
cuses. However, it helped ensure that 
the debate we have had on this bill has 
been substantive, orderly, and delib-
erate. And it minimized the risk that 
this bill would be derailed by conten-
tious issues wholly unrelated to the 
substance of the bill itself. 

So the cooperation shown by the two 
leaders on this legislation cannot be 
overemphasized. Senator REID is to be 
particularly commended in this regard, 
given that a majority of the members 
of his caucus do not appear to support 
the bill. 

The consent agreement that he en-
tered into with the majority leader 
demonstrates his commitment to 
working in as cooperative a manner as 
possible for the good of the Senate. 

Allow me to spend a few moments 
talking about the substance of this leg-
islation. We have heard a lot of charac-
terizations over the past few days to 
describe the bill and the problems it 
seeks to correct. I am among those who 
believe that our class action system is 
in need of reform. There are clear 
abuses and shortcomings that have not 
served the interests of the parties or 
the interests of justice. And this bill 
takes a number of significant steps to 
remedy those abuses and shortcomings. 

To those who say that this legisla-
tion will have dire consequences on the 
quality of justice in our Nation, I must 
respectfully disagree. And I do so for a 
number of reasons. 

First, it is important to view this 
legislation in a larger perspective. Ac-
cording to one estimate, .92 percent of 
all cases filed in Federal courts over 
the past three decades have been class 
actions. This point deserves special 
emphasis: from 1972 to 2002, less than 
one percent of all cases filed in the 
Federal courts of our Nation have been 
class actions. 

Not all states compile similar data, 
so there are no comparable statistics 
for class actions as a percentage of all 
cases filed in State courts. However, 
there is every reason to believe that 
the percentage of class actions filed in 
state courts is at least as minuscule as 
the percentage filed in state courts. My 
point is simply this: that this legisla-
tion will affect only a very small per-
centage of all cases filed in our 
courts—less than 1 percent. 

Some would argue that if even one 
just case in America were denied by 
this bill, that would be an unit result, 
and merit the defeat of this bill. I am 
not unsympathetic to that argument. 
Indeed, I agree wholeheartedly with it. 
Our system of justice is premised on 
the belief that equal justice under law 
is the right of each and every citizen. 

Even one just cause unjustly denied 
offends our Nation’s commitment to 
justice and fair play. Any legislation 
that would deny to even one citizen the 
right to equal justice deserves opposi-
tion, at least in this Senator’s opinion. 

But this bill does not deny such a 
right. It does not even come close. It 

will not close the courthouse door on a 
single citizen. 

Moreover—unlike other legislation 
that has been considered by this body— 
it will not cap damages in a single 
case. 

It will not cap attorney’s fees for a 
single class action lawyer. 

It will not extinguish or alter in any 
way a single pending class action. 

Nor does it impose more rigorous 
pleading requirements or evidentiary 
standards of proof in a single class ac-
tion. 

In short, no citizen will in any way 
lose his or her right to go to court and 
seek the redress of grievances. 

My colleagues might ask: if this bill 
will not do any of these things, then 
what will it do? 

First and foremost, it will put an end 
to the kind of abusive forum-shopping 
that has grown in frequency and noto-
riety over the past few years. 

Opponents of this bill claim that, by 
in any way altering the procedural 
rules governing class actions, sub-
stantive rights will be denied. 

However, this argument is trumped 
by a little document called the U.S. 
Constitution. 

Article III of that document extends 
Federal jurisdiction to suits between 
‘‘citizens of different States.’’ The pur-
pose of extending this ‘‘diversity juris-
diction’’ to citizens is to prevent the 
citizens of one State from being dis-
criminated against by the courts of an-
other State. 

However, over the years, this purpose 
has been increasingly thwarted by clev-
er pleading practices of enterprising 
class action attorneys. 

By adding a plaintiff or a defendant 
to a lawsuit solely based on their citi-
zenship, they have been able to defeat 
efforts to move cases to Federal 
court—even cases involving multiple 
parties from multiple States. Likewise, 
by alleging an amount in controversy 
that does not trigger the $75,000 thresh-
old, they have thwarted Federal juris-
diction—even in cases alleging millions 
if not billions of dollars in damages. 

In short, current pleading practice by 
the class action plaintiffs bar has very 
effectively denied Federal jurisdiction 
over cases that are predominantly 
interstate in nature. These are pre-
cisely the kinds of cases the Framers 
thought deserve to be heard in Federal 
courts. 

All that this legislation does in this 
respect is bring pleading practice more 
into line with constitutional require-
ments. Cases that are primarily intra- 
rather than interstate in nature may 
continue to be heard in State courts. 

But those that are clearly interstate 
in nature will now be more likely to be 
heard in Federal court, where they be-
long. 

The notion that cases will be ‘‘dis-
missed’’ as a result of this and other 
changes created by this legislation is, 
in my view, patently absurd. No provi-
sion of this legislation requires a single 
case to be dismissed. Plaintiffs’ attor-
neys may end up spending more time in 
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Federal court than State court. They 
may not be able to pick a class of 
plaintiffs that is as large as they can 
now, or that encompasses as many 
States. They may end up bringing 
cases in two or more courts that they 
might have preferred to bring in a sin-
gle court. But they will not find their 
cases dismissed. 

As my friend and colleague from 
Utah, Senator HATCH, said earlier, good 
lawyers will find a way to do well 
under this bill. Good lawyers will do 
well in Federal courts, as they have 
done well in State courts. In that 
sense, then, this bill is exceedingly 
modest. 

We write our laws on paper. We do 
not etch them in stone. I am confident 
that the bill we have written here is a 
good one. I believe that, if and when it 
becomes law, it will withstand the test 
of time. Likewise, I am confident that 
if in the future any shortcomings 
emerge, we will have the good sense to 
fix them. 

By way of analogy, I remind our col-
leagues of another reform bill that was 
considered several years ago. The Sen-
ator from New Mexico, Senator DOMEN-
ICI, and I wrote a bill to address frivo-
lous securities lawsuits directed pri-
marily at high-tech companies. The 
bill was on the floor of the Senate for 
about 2 weeks, if I recall correctly. A 
number of amendments were offered. It 
ultimately became law, despite a Presi-
dential veto. 

There were those who predicted dire 
consequences as a result of that bill’s 
enactment. We were told that securi-
ties lawsuits would dry up, that 
harmed investors would have no re-
course. 

Well, here we are, about 9 years after 
enactment of that law, and there has 
been no appreciable drop-off in investor 
lawsuits and recoveries. In fact, some 
of the most vehement opponents of 
that law in the trial bar continue to be 
some of the most successful under the 
law. 

In sum, we have written a good bill 
here. It deserves to become law. I hope 
that it will. I want to acknowledge 
those of our colleagues who are most 
responsible for bringing us to this 
point: Senators FRIST and REID, as I 
have already mentioned; as well as 
Senators GRASSLEY, KOHL, HATCH, 
FEINSTEIN, CARPER, and others. I also 
want to acknowledge the hard work of 
their staff, who in some cases have 
worked on this legislation for a number 
of years. 

So, to briefly reiterate, I thank my 
leader, Senator REID, and the majority 
leader, as well. We would not be in the 
position we are in, I have said on sev-
eral occasions over the last 3 or 4 days, 
had the Democratic leader—particu-
larly because the minority always has 
unique rights in this Senate to delay or 
stop legislation moving at all. 

Even though my colleague from Ne-
vada has strong reservations, which I 
am sure he will express shortly, about 
the substance of this bill, as a result of 

his willingness to let a product move 
forward, we are here today about to 
adopt a piece of legislation. When I 
hear some of the comments being made 
about whether Democrats are willing 
to work on issues, even ones they dis-
agree with, that is belied by the fact 
that the minority leader made it pos-
sible for us to be here to deal with all 
relevant, germane amendments on this 
bill. I thank the Senator from Nevada 
for his efforts in allowing that to go 
forward. 

There has been a lot of talk over the 
last several days. Classically, with a 
matter like this the opponents and pro-
ponents have a tendency to engage in, 
if I may say with all due respect, a lit-
tle bit of hyperbole. But it’s important 
to stick to the facts. And one impor-
tant fact that should shape how we 
view this legislation is that less than 1 
percent of all cases filed in the Federal 
courts since 1972 have been class action 
cases. I searched very tirelessly to find 
out the percentages in State courts. I 
could not come up with an exact num-
ber. I am told by those knowledgeable 
the number of class actions filed in 
State courts as a percentage of all 
State actions is not substantially dif-
ferent than the Federal courts, and is 
likely to be even smaller given the 
large number of State cases filed gen-
erally. What is beyond dispute is that a 
very small percentage of the cases filed 
in our court systems are class actions. 

Obviously, if anyone is denied access 
to the courts in this country because of 
things we do here, then, obviously, jus-
tice is denied to someone who cannot 
make that case. 

We have not done that. This system 
of class action is in need of reform. 

This is about money. Unfortunately, 
it is not about the money that legiti-
mate plaintiffs get; it is about the 
money that is either saved by a defend-
ant or made by the plaintiffs’ bar. That 
is what this is about, and forum shop-
ping around the country, finding the 
venue that gets you the best possible 
result for your particular point of 
view—not exactly what the Founders 
had in mind when they drafted the di-
versity provisions of article III of the 
Federal Constitution. If you want to 
change the Constitution and say that 
no longer should diversity apply, then 
you may try to do that. If that is what 
opponents of this legislation believe, 
then they can try to amend the Con-
stitution to in effect keep all these 
cases in State courts. But since the 
founding of this Republic, the diversity 
clause of article III of the Constitution 
has been very clear. 

Mr. REID. Mr. President, I ask unan-
imous consent that the Senator from 
Connecticut be allowed 5 more min-
utes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DODD. Mr. President, I thank my 
colleague. I will go quickly. 

The point is, this is about court re-
form more than tort reform. About fif-
teen months ago, as many of my col-

leagues recall, we worked out this bill. 
We struck an agreement, a good one. 
Unfortunately, the majority here, last 
year, decided not to bring this bill up. 
I believe they made a mistake in doing 
that. We could have wrapped this bill 
up in January of 2004 but did not do it. 
This agreement has been ready for the 
Senate’s consideration for over a year. 
We have had good debate on some of 
these amendments, and we have draft-
ed a pretty good bill. It is not written 
in marble; it is not written in granite; 
it is written on paper. And we think it 
is going to provide equal access to the 
courts. It is going to provide a fairness 
to plaintiffs and defendants, to see that 
they get a just decision regarding the 
matters that are brought before the 
courts. 

So to my colleagues who are strong 
opponents of all of this, believe me, 
this bill is a simple matter of court re-
form. It will help ensure that victims 
of wrongdoing get fair compensation 
and relief, rather than a raw deal that 
lines the pockets of those who either 
allegedly represent them or those who 
are on the defendant side who want to 
avoid some of the payments they would 
otherwise have to make. 

There are no caps in this bill. It does 
not impose any rigorous procedural re-
quirements or evidentiary require-
ments of proof at all. In short, no cit-
izen will in any way lose his or her 
right to go to court to seek redress for 
their grievances. 

You get anecdotal stories, hearing of 
one case or another. This bill is about 
court reform, getting a system right. It 
is long overdue. It does not mean that 
every tort reform measure that comes 
before us ought to be supported, but on 
this one, those of us who worked on 
this believe we have done a good job. 
We were asked to make four improve-
ments in this bill. We made 12 of them 
over a year ago. 

I thank the Senator from Delaware, 
Mr. CARPER, Senator FEINSTEIN, Sen-
ator SCHUMER, Senator LANDRIEU, and 
other Members on the Democratic side 
who have worked on this issue to make 
this possible. 

Again, my thanks—and it should be 
noted—to the distinguished Senator 
from Nevada, Mr. REID, and Senator 
FRIST, who struck a procedural agree-
ment so the Senate could consider this 
bill. 

The PRESIDING OFFICER. The 
Democratic leader. 

Mr. REID. Mr. President, yesterday 
on the Senate floor I expressed serious 
concerns about this legislation that is 
pending before the Senate. I explained 
at that time that this legislation, in 
my opinion, is one of the most unfair, 
anti-consumer pieces of legislation to 
come before the Senate in a long time. 
It slams the courthouse doors on a 
wide range of injury plaintiffs, it turns 
federalism upside down by preventing 
State courts from hearing State law 
claims, and it limits corporate ac-
countability at a time of rampant cor-
porate scandals. Instead of turning up 
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the heat on corporate fraud, this bill 
lets corporate wrongdoers off the hook. 

At the beginning of the debate yes-
terday, I said this is a bad piece of leg-
islation, but there are going to be some 
amendments offered, amendments that 
will improve this bad legislation. They 
would have made significant improve-
ments. But my hope of these amend-
ments passing was very short lived. It 
did not happen. Over the last 2 days, 
the Senate has turned away each and 
every effort to make this bill less of-
fensive. Every single amendment—each 
a message of fairness—was debated and 
turned down. That is a shame. Pro-
ponents of this bill explained their op-
position to the common sense amend-
ments by describing the current bill as 
a ‘‘delicate compromise.’’ I have heard 
that so many times. I spoke to Con-
gressman SENSENBRENNER, the chair-
man of the Judiciary Committee in the 
House, who is supposedly the gate-
keeper on this legislation. He said: We 
are going to accept legislation that is 
in keeping with what you did last time. 
Well, when he said, What you did last 
time, he was talking about the bill 
that came out of the Senate Judiciary 
committee and was here on the floor. 
These changes would not have dramati-
cally altered that. 

If you went downtown to see what K 
Street wanted with these amendments, 
of course they were against all of them 
because, in my opinion, this legislation 
slams the door on most everyone who 
wants to bring a case and use class ac-
tion as the tool for coming to court. 

The debate yesterday was character-
ized by two significant misunder-
standings about the bill. First, pro-
ponents claimed that under this bill, 
class action lawsuits could stay in 
State courts as long as two-thirds of 
the plaintiffs are from a single State. 
Well, in fact, the bill reverses long-
standing Federal court diversity rules 
by saying that no matter how many 
plaintiffs are from a single State, the 
case can still be removed to Federal 
court if the defendant corporation is 
incorporated in a different State. Keep 
in mind, of the Fortune 500 companies, 
58 percent of them are incorporated in 
Delaware, so the majority of class ac-
tion lawsuits would be removable just 
on that figure alone. 

For example, in the State of Nevada, 
at the famous Yucca Mountain, the 
contractors were in such a rush, the 
Department of Energy was in such a 
rush to drill a hole in this mountain, 
they had a huge auger. The size of this 
auger was halfway to the top of the 
second story of this Chamber. It was a 
huge machine. It dug a hole almost as 
big as this Chamber—a big tool going 
right through that mountain. They 
knew they were coming to a formation 
there and that the toxic mineral dust 
from drilling the formation would 
cause people to get really sick with sil-
icosis. They knew that, but they were 
in such a rush that they would not 
even wet down this big tool to prevent 
the dust. They drilled dry, so to speak, 

and this toxic dust flew all over and 
the workers inhaled it. And today, as 
we speak, people are dying as a result 
of that. 

Well, there has been a request for the 
case to be considered a class action— 
under the old law in existence before 
this passes—that would allow all those 
workers to join together in a class ac-
tion and have it certified. Even though 
well over two-thirds of the plaintiffs 
are residents of Nevada, the harm was 
caused in Nevada, and the defendants 
were obviously doing business in Ne-
vada, a defendant incorporated in a 
State other than Nevada could remove 
the case from Nevada State court. That 
is how this bill works. It is just unfair. 

The second mischaracterization of 
this legislation is that supporters 
make it sound as though all we are 
talking about is venue: These cases 
will simply move from State court to 
Federal court and proceed just the 
same. That is simply not true. Under 
Supreme Court precedents that this 
bill does nothing to change, Federal 
judges routinely dismiss class action 
lawsuits based on State law. Those 
cases that are not dismissed go to the 
back of a very long line in the overbur-
dened Federal court system. 

One of the foremost experts on class 
actions is a man who is also an expert 
in antitrust law. He is a professor at 
Harvard Law School. His name is Ar-
thur Miller. Here is what he said: 

Federal courts have consistently denied 
class certification in multi-state lawsuits 
based on consumer as well as other state 
laws. . . . not a single Federal Circuit Court 
has granted class certification for such a 
lawsuit, and six Circuit Courts have ex-
pressly denied certification. 

The rejection of the Feinstein-Binga-
man amendment shows this bill’s true 
colors. And I admire greatly Senator 
FEINSTEIN for having the courage to do 
the right thing and say: I have been 
one of the original pushers of this leg-
islation, but what we are trying to do 
is unfair, and the Bingaman amend-
ment should be adopted. She joined 
with him for the Feinstein-Bingaman 
amendment. 

So, if the sponsors merely wanted 
federal court review of lawsuits with 
national implications, they would not 
object to an amendment making clear 
that federal judges may not dismiss 
these cases. 

But without that change, the truth is 
plain to see: This bill is designed to 
bury class action lawsuits, to cut off 
the one means by which individual 
Americans ripped off by fraudulent or 
deceptive practices can band together 
to demand justice from corporate 
America. 

What does this change mean in the 
real world? It means, for example, that 
cases like the one brought by Shaneen 
Wahl will not be able to go forward. 
Shaneen is a 55 year old woman, and 
she was diagnosed with breast cancer. 
Her health insurance company raised 
the rates on her insurance premiums 
from $194 a month to $1,800 a month— 

a little jump in price. She found out 
that her insurance company was im-
properly doing this for tens of thou-
sands of other chronically ill patients. 
She got a lawyer, they banded together 
in a class action lawsuit, and they pre-
vailed in state court. Under this legis-
lation, the case would be dismissed. 

Another breast cancer survivor also a 
Florida woman, is 40-year-old Susan 
Friedman. Susan’s insurance company 
removed her case to federal court, 
where it was dismissed. She is an un-
lucky example of what will happen to 
more people under this legislation. 
This is the fate of many other class ac-
tion lawsuits under the bill the Senate 
will soon pass. 

Unfortunately, insurance companies 
are ripping people off all the time, and 
this legislation will give the biggest, 
best businesses in the world, the insur-
ance companies, more money. 

In the real world, this legislation 
means that when a phone company sys-
tematically bills customers for services 
they had cancelled or a plumbing com-
pany routinely overcharges customers 
by $10, those practices will not be 
brought to light. The dollar amounts 
would be too small. Why should the 
plumbing company get an extra $10 
from everyone? I guess what this legis-
lation means is if you cheat a lot, you 
can take them to court, but if you 
cheat just a little bit, lots and lots of 
times, have at it, because no one can 
do anything about it. This is the 
‘‘cheat a little bit’’ legislation. 

This legislation is not good. It will 
help the tobacco industry avoid ac-
countability. It virtually guarantees 
that tobacco-related cases will end up 
in federal court where they won’t be 
able to proceed. I had a person, Fritz 
Hahn, who lived on my property in Ne-
vada to keep an eye on things. He was 
there for many years. He started smok-
ing when he was a teenager. He is now 
dead as a result of tobacco. He smoked 
too much. He got throat cancer. He 
died a slow, terrible death. But for 
class action lawyers, tobacco compa-
nies would have a free rein, and they 
would be able to kill a lot more people 
like Fritz Hahn. 

That is what class action is all about, 
joining together and going after those 
companies who do bad things to people. 
However, this legislation will make it 
so much more difficult. That is why 
numerous consumer groups, including 
the Campaign for Tobacco-Free Kids, 
the Leadership Conference on Civil 
Rights, the Consumers Union, the 
AFL–CIO, Public Citizen, and many 
others have urged the Senate to reject 
the bill. 

I ask unanimous consent to print in 
the RECORD scores and scores of compa-
nies that support my statement 
against this legislation. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
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NATIONAL ORGANIZATIONS OPPOSED TO FED-

ERAL CLASS ACTION LEGISLATION AS OF MAY 
21, 2004 
AARP, ADA Watch/National Coalition for 

Disability Rights, AFL–CIO, Alliance for 
Healthy Homes, Alliance for Justice, Alli-
ance for Retired Americans, American Asso-
ciation of People with Disabilities, American 
Association of University Women, American 
Cancer Society, American Heart Association, 
American Federation of Government Em-
ployees, American Federation of State, 
County and Municipal Employees, American 
Lung Association, American-Arab Anti-Dis-
crimination Committee, Americans for 
Democratic Action, Bazelon Center for Men-
tal Health Law, Brady Campaign to Prevent 
Gun Violence, United with the Million Mom 
March, and Campaign for Tobacco Free Kids. 

Center for Disability and Health, Center 
for Justice and Democracy, Center for Re-
sponsible Lending, Center for Women Policy 
Studies, Civil Justice, Inc., Clean Water Ac-
tion, Coalition to Stop Gun Violence, Com-
mission on Social Action of Reform Judaism, 
Communication Workers of America, Con-
sumer Federation of America, Consumers for 
Auto Reliability and Safety, Disability 
Rights Education and Defense Fund, 
Earthjustice, Education Law Center, Envi-
ronmental Working Group, Epilepsy Founda-
tion, Families USA, Federally Employed 
Women, Friends of the Earth, and Gray Pan-
thers. 

Greenpeace, Homeowners Against Defi-
cient Dwellings, Jewish Labor Committee, 
Lawyers’ Committee for Civil Rights Under 
Law, Leadership Conference on Civil Rights, 
Mexican American Legal Defense and Edu-
cational Fund, Mineral Policy Center, 
NAACP Legal Defense and Education Fund, 
National Alliance of Postal and Federal Em-
ployees, National Asian Pacific Legal Con-
sortium, National Association for the Ad-
vancement of Colored People, National Asso-
ciation for Equal Opportunity in Higher Ed, 
National Association of Consumer Advo-
cates, National Association of Consumer 
Agency Administrators, National Associa-
tion of the Deaf, National Association of 
Protection and Advocacy Systems, National 
Bar Association, National Campaign for 
Hearing Health, National Center on Poverty 
Law, and National Coalition on Black Civic 
Participation. 

National Committee on Pay Equity, Na-
tional Consumer Law Center, National Con-
sumer’s Coalition, National Council of La 
Raza, National Employment Lawyers Asso-
ciation, National Fair Housing Alliance, Na-
tional Gay and Lesbian Task Force, National 
Law Center on Homeless & Poverty, Na-
tional Legal Aid and Defender Association, 
National Organization for Women, National 
Partnership for Women & Families, Natural 
Resources Defense Council, National 
Workrights Institute, National Women’s 
Health Network, National Women’s Law 
Center, North Carolina Justice Center, NOW 
Legal Defense and Education Fund, People 
for the American Way, Public Citizen, and 
Pride at Work. 

Project Equality, Religious Coalition for 
Reproductive Choice, Sargent Shriver Na-
tional Center on Poverty Law, Service Em-
ployees International Union, Sierra Club, 
Tobacco Control Resource Center, Tobacco 
Products Liability Project, UNITE!, United 
Food and Commercial Workers International 
Union, United Steelworkers of America, 
USAction, U.S. Public Interest Research 
Group, Violence Policy Center, and Women 
Employed. 

GOVERNMENT ORGANIZATIONS OPPOSED TO 
CLASS-ACTION LEGISLATION 

Conference of Chief Justices (State Su-
preme Court Justices), Judicial Conference 

of the United States (Federal Judges Asso-
ciation), Attorney General of California, Bill 
Lockyer, Attorney General of Illinois, Lisa 
Madigan, Attorney General of Maryland, J. 
Joseph Curran, Jr., and Attorney General of 
Minnesota, Mike Hatch. 

Attorney General of Missouri, Jeremiah W. 
Nixon, Attorney General of Montana, Mike 
McGrath, Attorney General of New Mexico, 
Patricia A. Madrid, Attorney General of New 
York, Eliot Spitzer, Attorney General of 
Oklahoma, W.A. Drew Edmondson, Attorney 
General of Vermont, William H. Sorrell, and 
Attorney General of West Virginia, Darrell 
Vivian McGraw, Jr. 

Mr. REID. Organizations are against 
it. State court judges, Federal judges, 
many state Attorneys General, and the 
National Conference of State Legisla-
tors are against it. Officials in our 
home States are telling us not to do 
this. The only groups that want us to 
pass this bill are those representing de-
fendants in these lawsuits. Sure, they 
want to be relieved of the burden of ac-
countability. We shouldn’t let them. 
This is not just a battle between big 
business and lawyers. It is more. It is 
certainly more anti-lawyer than I 
would like to think. But that is what 
we hear coming from the White House. 

At a meeting in Las Vegas, the Presi-
dent said: The most hurtful thing in 
the American economy today is law-
yers. I don’t believe that, as indicated 
by the instances I gave about tobacco. 
Sure there are bad lawyers who bring 
meritless cases, and there should be 
something we do to crack down on 
them. But this bill is not about pun-
ishing bad lawyers. More fundamen-
tally this bill is about limiting access 
to civil courts and hurting consumers. 

One of the grievances that inspired 
our Founding Fathers to revolt against 
King George was they couldn’t bring 
their grievances to a body. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. REID. What time is that? I will 
use leader time. 

The PRESIDING OFFICER. The Sen-
ator had 10 minutes. 

Mr. REID. I thank the Chair. 
As I was saying, one of the griev-

ances that inspired our Founding Fa-
thers to revolt against King George 
was limited access to the civil courts. 
That was based on the rights secured in 
the year 1215, when King John signed 
the Magna Carta. King John couldn’t 
sign his name, so he put an X. From 
that day forward, one of the things 
that was brought over the ocean and is 
now in our common law, when the 
Founding Fathers developed our coun-
try, is that you bring to court your 
grievances. They had a jury that could 
sit down and talk about what was good 
and bad about your case. Access to the 
courts is a basic right in our democ-
racy, and after today it will be a dimin-
ished right. 

These rights are being denigrated, 
taken away from us with this legisla-
tion. It is too bad. A basic right that 
has been in existence since we have 
been a country, they are chipping away 
at. 

I am going to vote against this ill- 
considered bill. I recognize it is going 

to pass. I think that is too bad. I can 
say this without any question: Down-
town beat us. There is no question 
about that. 

The PRESIDING OFFICER. The ma-
jority leader is recognized. 

Mr. FRIST. Mr. President, in a few 
minutes we will be voting on the Class 
Action Fairness Act. We have before us 
truly a bipartisan bill that was intro-
duced with 32 cosponsors, 24 Repub-
licans and 8 Democrats. It was voted 
out of the Judiciary Committee on a 
strong bipartisan vote. Every vote on 
every amendment that has been offered 
has been bipartisan, if we look at the 
vote tallies. I do anticipate that in a 
few minutes our vote on final passage 
will be strongly bipartisan as well. 

There are a few misconceptions about 
the bill that I would like to defini-
tively dispel in these final moments. 
This bill does not close the courthouse 
doors to injured or aggrieved plaintiffs. 
It does not. This is court reform. It is 
designed to rein in lawsuit abuses, and 
it does just that. The plaintiff may end 
up in Federal court, yes, rather than 
State court, but no citizen will lose his 
or her right to bring a case—no citizen. 
In fact, the Class Action Fairness Act 
will protect plaintiffs in large inter-
state class action cases. No longer will 
predatory lawyers be able to negotiate 
deals that leave their clients with cou-
pons while they take home millions. 
Plaintiffs will now be covered by a con-
sumer bill of rights for the first time, 
a consumer bill of rights that will re-
quire lawyer’s fees for coupon settle-
ments to be based either on the value 
of the coupons that are actually re-
deemed or on the hours actually billed. 

Take the case such as the one in my 
home State of Tennessee involving a 
Memphis car dealer. It was discovered 
that a dealership was instructing its 
employees to cheat car purchasers by 
as much as $2,000. Numerous residents 
were affected so a class action suit was 
filed. The suit was eventually settled, 
and the plaintiffs received a coupon for 
$1,200, but that coupon could only be 
used if they went back to the same 
dealer who had cheated them in the 
first place and bought another car. 
Meanwhile, the trial attorneys who 
settled the suit received $1.3 million in 
legal fees. A number of customers were 
understandably upset that in order to 
receive any financial benefit, they 
would have to take that coupon and go 
back to the very same dealer, while at 
the same time the lawyers were able to 
take their money and put it right into 
their pockets. The legislation before us 
today will put a stop to such unfair 
practices. 

Second, the class action bill will help 
end the phenomenon that we all recog-
nize known as forum shopping. Aggres-
sive trial lawyers have found that a few 
counties are lawsuit friendly, and in 
these select State courts, judges are 
quick to certify a class action and ju-
ries are known to grant extravagant 
damage awards. Meanwhile, this same 
defendant can face copycat cases all 
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across the country, each jury granting 
a different result. These counties may 
have little or no geographic relation-
ship to either the plaintiff or to the de-
fendant, but the trial lawyers know 
that simply the threat of suing in these 
particular counties can lead to huge, 
extravagant cash settlements. One 
study estimates that virtually every 
sector of the U.S. economy is on trial 
in only three State courts. 

The Class Action Fairness Act moves 
those large nationwide cases that genu-
inely impact interstate commerce to 
the Federal courts where they belong. 
The Class Action Fairness Act is a 
good bill. It is a fair bill. It is a signifi-
cant first step in putting an end to the 
lawsuit abuses that undermine our 
legal system. 

I commend my colleagues for their 
hard work. I thank, in particular, Sen-
ator GRASSLEY, the bill’s lead sponsor, 
who has been working on this issue for 
a decade; Senator SPECTER, for leading 
the bill expeditiously through the Judi-
ciary Committee and on to the floor; 
Senator HATCH, who has been a tireless 
advocate for legal reform and class ac-
tion reform and has helped to manage 
this bill on the floor; Senator CORNYN, 
who has been tireless in his presence 
and participation on this class action 
bill over the last several days; the bill’s 
Democratic supporters, especially Sen-
ator KOHL, Senator DODD, Senator CAR-
PER, Senator BEN NELSON; all have 
worked and reached across the aisle de-
spite great pressure from the bill’s op-
ponents, and for that I thank them. 

Finally, I thank the Democratic lead-
er, HARRY REID, for working on a proc-
ess. We just heard him speaking on the 
floor against the bill. In spite of that 
personal feeling toward this bill, he has 
worked in a real leadership manner— 
working with us to deal with the bill in 
a timely and expeditious manner on 
the floor. 

The American people expect and de-
serve a government that works and 
leaders who work together. I think 
they have seen it play out very well on 
this bill. They did elect us to govern 
toward meaningful solutions. The bill, 
I believe, demonstrates we are accom-
plishing just that. We are meeting the 
challenge and we are moving America 
forward. I look forward to quick pas-
sage of the bill in the House and being 
able to send it to the President’s desk. 

Mr. President, we will vote very 
shortly. So that Members can plan on 
their schedules, this upcoming vote on 
final passage of the class action fair-
ness bill will be the last vote of the 
evening. 

Following this vote, we will have a 
few Members making statements. We 
will remain in session for a short pe-
riod today. The Senate will not be in 
session tomorrow and we will recon-
vene on Monday. 

On Monday, the plans are to begin 
debate on the nomination of Michael 
Chertoff to be Secretary of Homeland 
Security. At closing today, we will 
reach an agreement that will provide 

for debate on the Chertoff nomination 
during Monday’s session, with a vote to 
occur on that nomination on Tuesday. 

Therefore, I am prepared to announce 
we will not have any votes on Monday. 
I will have more to say about the pre-
cise timing of the debate and vote later 
today when we wrap up our business. 
Once again, I thank all Members for 
their cooperation and assistance 
throughout the debate on the class ac-
tion bill. I believe we are ready for 
final passage. 

Mr. President, I ask for the yeas and 
nays on the bill. 

The PRESIDING OFFICER (Mr. 
COLEMAN). Is there a sufficient second? 
There is a sufficient second. 

The question is on the engrossment 
and third reading of the bill. 

The bill was ordered to be engrossed 
for a third reading and was read the 
third time. 

The PRESIDING OFFICER. The bill 
having been read the third time, the 
question is, Shall the bill pass? 

The yeas and nays have been ordered. 
The clerk will call the roll. 

The legislative clerk called the roll. 
Mr. MCCONNELL. The following Sen-

ators were necessarily absent: the Sen-
ator from Pennsylvania (Mr. 
SANTORUM) and the Senator from New 
Hampshire (Mr. SUNUNU). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 72, 
nays 26, as follows: 

[Rollcall Vote No. 9 Leg.] 

YEAS—72 

Alexander 
Allard 
Allen 
Bayh 
Bennett 
Bingaman 
Bond 
Brownback 
Bunning 
Burns 
Burr 
Cantwell 
Carper 
Chafee 
Chambliss 
Coburn 
Cochran 
Coleman 
Collins 
Conrad 
Cornyn 
Craig 
Crapo 
DeMint 

DeWine 
Dodd 
Dole 
Domenici 
Ensign 
Enzi 
Feinstein 
Frist 
Graham 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Isakson 
Jeffords 
Johnson 
Kohl 
Kyl 
Landrieu 
Lieberman 
Lincoln 
Lott 

Lugar 
Martinez 
McCain 
McConnell 
Murkowski 
Nelson (NE) 
Obama 
Reed 
Roberts 
Rockefeller 
Salazar 
Schumer 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stevens 
Talent 
Thomas 
Thune 
Vitter 
Voinovich 
Warner 

NAYS—26 

Akaka 
Baucus 
Biden 
Boxer 
Byrd 
Clinton 
Corzine 
Dayton 
Dorgan 

Durbin 
Feingold 
Harkin 
Inouye 
Kennedy 
Kerry 
Lautenberg 
Leahy 
Levin 

Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reid 
Sarbanes 
Stabenow 
Wyden 

NOT VOTING—2 

Santorum Sununu 

The bill (S. 5) was passed, as follows: 
S. 5 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 

SECTION 1. SHORT TITLE; REFERENCE; TABLE OF 
CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Class Action Fairness Act of 2005’’. 

(b) REFERENCE.—Whenever in this Act ref-
erence is made to an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a 
section or other provision of title 28, United 
States Code. 

(c) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows: 

Sec. 1. Short title; reference; table of con-
tents. 

Sec. 2. Findings and purposes. 
Sec. 3. Consumer class action bill of rights 

and improved procedures for 
interstate class actions. 

Sec. 4. Federal district court jurisdiction for 
interstate class actions. 

Sec. 5. Removal of interstate class actions 
to Federal district court. 

Sec. 6. Report on class action settlements. 
Sec. 7. Enactment of Judicial Conference 

recommendations. 
Sec. 8. Rulemaking authority of Supreme 

Court and Judicial Conference. 
Sec. 9. Effective date. 

SEC. 2. FINDINGS AND PURPOSES. 

(a) FINDINGS.—Congress finds the fol-
lowing: 

(1) Class action lawsuits are an important 
and valuable part of the legal system when 
they permit the fair and efficient resolution 
of legitimate claims of numerous parties by 
allowing the claims to be aggregated into a 
single action against a defendant that has al-
legedly caused harm. 

(2) Over the past decade, there have been 
abuses of the class action device that have— 

(A) harmed class members with legitimate 
claims and defendants that have acted re-
sponsibly; 

(B) adversely affected interstate com-
merce; and 

(C) undermined public respect for our judi-
cial system. 

(3) Class members often receive little or no 
benefit from class actions, and are some-
times harmed, such as where— 

(A) counsel are awarded large fees, while 
leaving class members with coupons or other 
awards of little or no value; 

(B) unjustified awards are made to certain 
plaintiffs at the expense of other class mem-
bers; and 

(C) confusing notices are published that 
prevent class members from being able to 
fully understand and effectively exercise 
their rights. 

(4) Abuses in class actions undermine the 
national judicial system, the free flow of 
interstate commerce, and the concept of di-
versity jurisdiction as intended by the fram-
ers of the United States Constitution, in 
that State and local courts are— 

(A) keeping cases of national importance 
out of Federal court; 

(B) sometimes acting in ways that dem-
onstrate bias against out-of-State defend-
ants; and 

(C) making judgments that impose their 
view of the law on other States and bind the 
rights of the residents of those States. 

(b) PURPOSES.—The purposes of this Act 
are to— 

(1) assure fair and prompt recoveries for 
class members with legitimate claims; 

(2) restore the intent of the framers of the 
United States Constitution by providing for 
Federal court consideration of interstate 
cases of national importance under diversity 
jurisdiction; and 

(3) benefit society by encouraging innova-
tion and lowering consumer prices. 

VerDate Aug 04 2004 03:06 Feb 11, 2005 Jkt 039060 PO 00000 Frm 00031 Fmt 0624 Sfmt 0634 E:\CR\FM\G10FE6.076 S10PT1



CONGRESSIONAL RECORD — SENATES1250 February 10, 2005 
SEC. 3. CONSUMER CLASS ACTION BILL OF 

RIGHTS AND IMPROVED PROCE-
DURES FOR INTERSTATE CLASS AC-
TIONS. 

(a) IN GENERAL.—Part V is amended by in-
serting after chapter 113 the following: 

‘‘CHAPTER 114—CLASS ACTIONS 
‘‘Sec. 
‘‘1711. Definitions. 
‘‘1712. Coupon settlements. 
‘‘1713. Protection against loss by class mem-

bers. 
‘‘1714. Protection against discrimination 

based on geographic location. 
‘‘1715. Notifications to appropriate Federal 

and State officials. 
‘‘§ 1711. Definitions 

‘‘In this chapter: 
‘‘(1) CLASS.—The term ‘class’ means all of 

the class members in a class action. 
‘‘(2) CLASS ACTION.—The term ‘class action’ 

means any civil action filed in a district 
court of the United States under rule 23 of 
the Federal Rules of Civil Procedure or any 
civil action that is removed to a district 
court of the United States that was origi-
nally filed under a State statute or rule of 
judicial procedure authorizing an action to 
be brought by 1 or more representatives as a 
class action. 

‘‘(3) CLASS COUNSEL.—The term ‘class coun-
sel’ means the persons who serve as the at-
torneys for the class members in a proposed 
or certified class action. 

‘‘(4) CLASS MEMBERS.—The term ‘class 
members’ means the persons (named or 
unnamed) who fall within the definition of 
the proposed or certified class in a class ac-
tion. 

‘‘(5) PLAINTIFF CLASS ACTION.—The term 
‘plaintiff class action’ means a class action 
in which class members are plaintiffs. 

‘‘(6) PROPOSED SETTLEMENT.—The term 
‘proposed settlement’ means an agreement 
regarding a class action that is subject to 
court approval and that, if approved, would 
be binding on some or all class members. 
‘‘§ 1712. Coupon settlements 

‘‘(a) CONTINGENT FEES IN COUPON SETTLE-
MENTS.—If a proposed settlement in a class 
action provides for a recovery of coupons to 
a class member, the portion of any attor-
ney’s fee award to class counsel that is at-
tributable to the award of the coupons shall 
be based on the value to class members of 
the coupons that are redeemed. 

‘‘(b) OTHER ATTORNEY’S FEE AWARDS IN 
COUPON SETTLEMENTS.— 

‘‘(1) IN GENERAL.—If a proposed settlement 
in a class action provides for a recovery of 
coupons to class members, and a portion of 
the recovery of the coupons is not used to de-
termine the attorney’s fee to be paid to class 
counsel, any attorney’s fee award shall be 
based upon the amount of time class counsel 
reasonably expended working on the action. 

‘‘(2) COURT APPROVAL.—Any attorney’s fee 
under this subsection shall be subject to ap-
proval by the court and shall include an ap-
propriate attorney’s fee, if any, for obtaining 
equitable relief, including an injunction, if 
applicable. Nothing in this subsection shall 
be construed to prohibit application of a 
lodestar with a multiplier method of deter-
mining attorney’s fees. 

‘‘(c) ATTORNEY’S FEE AWARDS CALCULATED 
ON A MIXED BASIS IN COUPON SETTLEMENTS.— 
If a proposed settlement in a class action 
provides for an award of coupons to class 
members and also provides for equitable re-
lief, including injunctive relief— 

‘‘(1) that portion of the attorney’s fee to be 
paid to class counsel that is based upon a 
portion of the recovery of the coupons shall 
be calculated in accordance with subsection 
(a); and 

‘‘(2) that portion of the attorney’s fee to be 
paid to class counsel that is not based upon 

a portion of the recovery of the coupons 
shall be calculated in accordance with sub-
section (b). 

‘‘(d) SETTLEMENT VALUATION EXPERTISE.— 
In a class action involving the awarding of 
coupons, the court may, in its discretion 
upon the motion of a party, receive expert 
testimony from a witness qualified to pro-
vide information on the actual value to the 
class members of the coupons that are re-
deemed. 

‘‘(e) JUDICIAL SCRUTINY OF COUPON SETTLE-
MENTS.—In a proposed settlement under 
which class members would be awarded cou-
pons, the court may approve the proposed 
settlement only after a hearing to determine 
whether, and making a written finding that, 
the settlement is fair, reasonable, and ade-
quate for class members. The court, in its 
discretion, may also require that a proposed 
settlement agreement provide for the dis-
tribution of a portion of the value of un-
claimed coupons to 1 or more charitable or 
governmental organizations, as agreed to by 
the parties. The distribution and redemption 
of any proceeds under this subsection shall 
not be used to calculate attorneys’ fees 
under this section. 
‘‘§ 1713. Protection against loss by class mem-

bers 
‘‘The court may approve a proposed settle-

ment under which any class member is obli-
gated to pay sums to class counsel that 
would result in a net loss to the class mem-
ber only if the court makes a written finding 
that nonmonetary benefits to the class mem-
ber substantially outweigh the monetary 
loss. 
‘‘§ 1714. Protection against discrimination 

based on geographic location 
‘‘The court may not approve a proposed 

settlement that provides for the payment of 
greater sums to some class members than to 
others solely on the basis that the class 
members to whom the greater sums are to be 
paid are located in closer geographic prox-
imity to the court. 
‘‘§ 1715. Notifications to appropriate Federal 

and State officials 
‘‘(a) DEFINITIONS.— 
‘‘(1) APPROPRIATE FEDERAL OFFICIAL.—In 

this section, the term ‘appropriate Federal 
official’ means— 

‘‘(A) the Attorney General of the United 
States; or 

‘‘(B) in any case in which the defendant is 
a Federal depository institution, a State de-
pository institution, a depository institution 
holding company, a foreign bank, or a non-
depository institution subsidiary of the fore-
going (as such terms are defined in section 3 
of the Federal Deposit Insurance Act (12 
U.S.C. 1813)), the person who has the primary 
Federal regulatory or supervisory responsi-
bility with respect to the defendant, if some 
or all of the matters alleged in the class ac-
tion are subject to regulation or supervision 
by that person. 

‘‘(2) APPROPRIATE STATE OFFICIAL.—In this 
section, the term ‘appropriate State official’ 
means the person in the State who has the 
primary regulatory or supervisory responsi-
bility with respect to the defendant, or who 
licenses or otherwise authorizes the defend-
ant to conduct business in the State, if some 
or all of the matters alleged in the class ac-
tion are subject to regulation by that person. 
If there is no primary regulator, supervisor, 
or licensing authority, or the matters al-
leged in the class action are not subject to 
regulation or supervision by that person, 
then the appropriate State official shall be 
the State attorney general. 

‘‘(b) IN GENERAL.—Not later than 10 days 
after a proposed settlement of a class action 
is filed in court, each defendant that is par-

ticipating in the proposed settlement shall 
serve upon the appropriate State official of 
each State in which a class member resides 
and the appropriate Federal official, a notice 
of the proposed settlement consisting of— 

‘‘(1) a copy of the complaint and any mate-
rials filed with the complaint and any 
amended complaints (except such materials 
shall not be required to be served if such ma-
terials are made electronically available 
through the Internet and such service in-
cludes notice of how to electronically access 
such material); 

‘‘(2) notice of any scheduled judicial hear-
ing in the class action; 

‘‘(3) any proposed or final notification to 
class members of— 

‘‘(A)(i) the members’ rights to request ex-
clusion from the class action; or 

‘‘(ii) if no right to request exclusion exists, 
a statement that no such right exists; and 

‘‘(B) a proposed settlement of a class ac-
tion; 

‘‘(4) any proposed or final class action set-
tlement; 

‘‘(5) any settlement or other agreement 
contemporaneously made between class 
counsel and counsel for the defendants; 

‘‘(6) any final judgment or notice of dis-
missal; 

‘‘(7)(A) if feasible, the names of class mem-
bers who reside in each State and the esti-
mated proportionate share of the claims of 
such members to the entire settlement to 
that State’s appropriate State official; or 

‘‘(B) if the provision of information under 
subparagraph (A) is not feasible, a reason-
able estimate of the number of class mem-
bers residing in each State and the estimated 
proportionate share of the claims of such 
members to the entire settlement; and 

‘‘(8) any written judicial opinion relating 
to the materials described under subpara-
graphs (3) through (6). 

‘‘(c) DEPOSITORY INSTITUTIONS NOTIFICA-
TION.— 

‘‘(1) FEDERAL AND OTHER DEPOSITORY INSTI-
TUTIONS.—In any case in which the defendant 
is a Federal depository institution, a deposi-
tory institution holding company, a foreign 
bank, or a non-depository institution sub-
sidiary of the foregoing, the notice require-
ments of this section are satisfied by serving 
the notice required under subsection (b) upon 
the person who has the primary Federal reg-
ulatory or supervisory responsibility with 
respect to the defendant, if some or all of the 
matters alleged in the class action are sub-
ject to regulation or supervision by that per-
son. 

‘‘(2) STATE DEPOSITORY INSTITUTIONS.—In 
any case in which the defendant is a State 
depository institution (as that term is de-
fined in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813)), the notice re-
quirements of this section are satisfied by 
serving the notice required under subsection 
(b) upon the State bank supervisor (as that 
term is defined in section 3 of the Federal 
Deposit Insurance Act (12 U.S.C. 1813)) of the 
State in which the defendant is incorporated 
or chartered, if some or all of the matters al-
leged in the class action are subject to regu-
lation or supervision by that person, and 
upon the appropriate Federal official. 

‘‘(d) FINAL APPROVAL.—An order giving 
final approval of a proposed settlement may 
not be issued earlier than 90 days after the 
later of the dates on which the appropriate 
Federal official and the appropriate State of-
ficial are served with the notice required 
under subsection (b). 

‘‘(e) NONCOMPLIANCE IF NOTICE NOT PRO-
VIDED.— 

‘‘(1) IN GENERAL.—A class member may 
refuse to comply with and may choose not to 
be bound by a settlement agreement or con-
sent decree in a class action if the class 
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member demonstrates that the notice re-
quired under subsection (b) has not been pro-
vided. 

‘‘(2) LIMITATION.—A class member may not 
refuse to comply with or to be bound by a 
settlement agreement or consent decree 
under paragraph (1) if the notice required 
under subsection (b) was directed to the ap-
propriate Federal official and to either the 
State attorney general or the person that 
has primary regulatory, supervisory, or li-
censing authority over the defendant. 

‘‘(3) APPLICATION OF RIGHTS.—The rights 
created by this subsection shall apply only 
to class members or any person acting on a 
class member’s behalf, and shall not be con-
strued to limit any other rights affecting a 
class member’s participation in the settle-
ment. 

‘‘(f) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed to expand the 
authority of, or impose any obligations, du-
ties, or responsibilities upon, Federal or 
State officials.’’. 

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part V is 
amended by inserting after the item relating 
to chapter 113 the following: 

‘‘114. Class Actions ............................. 1711’’. 
SEC. 4. FEDERAL DISTRICT COURT JURISDIC-

TION FOR INTERSTATE CLASS AC-
TIONS. 

(a) APPLICATION OF FEDERAL DIVERSITY JU-
RISDICTION.—Section 1332 is amended— 

(1) by redesignating subsection (d) as sub-
section (e); and 

(2) by inserting after subsection (c) the fol-
lowing: 

‘‘(d)(1) In this subsection— 
‘‘(A) the term ‘class’ means all of the class 

members in a class action; 
‘‘(B) the term ‘class action’ means any 

civil action filed under rule 23 of the Federal 
Rules of Civil Procedure or similar State 
statute or rule of judicial procedure author-
izing an action to be brought by 1 or more 
representative persons as a class action; 

‘‘(C) the term ‘class certification order’ 
means an order issued by a court approving 
the treatment of some or all aspects of a 
civil action as a class action; and 

‘‘(D) the term ‘class members’ means the 
persons (named or unnamed) who fall within 
the definition of the proposed or certified 
class in a class action. 

‘‘(2) The district courts shall have original 
jurisdiction of any civil action in which the 
matter in controversy exceeds the sum or 
value of $5,000,000, exclusive of interest and 
costs, and is a class action in which— 

‘‘(A) any member of a class of plaintiffs is 
a citizen of a State different from any de-
fendant; 

‘‘(B) any member of a class of plaintiffs is 
a foreign state or a citizen or subject of a 
foreign state and any defendant is a citizen 
of a State; or 

‘‘(C) any member of a class of plaintiffs is 
a citizen of a State and any defendant is a 
foreign state or a citizen or subject of a for-
eign state. 

‘‘(3) A district court may, in the interests 
of justice and looking at the totality of the 
circumstances, decline to exercise jurisdic-
tion under paragraph (2) over a class action 
in which greater than one-third but less than 
two-thirds of the members of all proposed 
plaintiff classes in the aggregate and the pri-
mary defendants are citizens of the State in 
which the action was originally filed based 
on consideration of— 

‘‘(A) whether the claims asserted involve 
matters of national or interstate interest; 

‘‘(B) whether the claims asserted will be 
governed by laws of the State in which the 
action was originally filed or by the laws of 
other States; 

‘‘(C) whether the class action has been 
pleaded in a manner that seeks to avoid Fed-
eral jurisdiction; 

‘‘(D) whether the action was brought in a 
forum with a distinct nexus with the class 
members, the alleged harm, or the defend-
ants; 

‘‘(E) whether the number of citizens of the 
State in which the action was originally 
filed in all proposed plaintiff classes in the 
aggregate is substantially larger than the 
number of citizens from any other State, and 
the citizenship of the other members of the 
proposed class is dispersed among a substan-
tial number of States; and 

‘‘(F) whether, during the 3-year period pre-
ceding the filing of that class action, 1 or 
more other class actions asserting the same 
or similar claims on behalf of the same or 
other persons have been filed. 

‘‘(4) A district court shall decline to exer-
cise jurisdiction under paragraph (2)— 

‘‘(A)(i) over a class action in which— 
‘‘(I) greater than two-thirds of the mem-

bers of all proposed plaintiff classes in the 
aggregate are citizens of the State in which 
the action was originally filed; 

‘‘(II) at least 1 defendant is a defendant— 
‘‘(aa) from whom significant relief is 

sought by members of the plaintiff class; 
‘‘(bb) whose alleged conduct forms a sig-

nificant basis for the claims asserted by the 
proposed plaintiff class; and 

‘‘(cc) who is a citizen of the State in which 
the action was originally filed; and 

‘‘(III) principal injuries resulting from the 
alleged conduct or any related conduct of 
each defendant were incurred in the State in 
which the action was originally filed; and 

‘‘(ii) during the 3-year period preceding the 
filing of that class action, no other class ac-
tion has been filed asserting the same or 
similar factual allegations against any of 
the defendants on behalf of the same or other 
persons; or 

‘‘(B) two-thirds or more of the members of 
all proposed plaintiff classes in the aggre-
gate, and the primary defendants, are citi-
zens of the State in which the action was 
originally filed. 

‘‘(5) Paragraphs (2) through (4) shall not 
apply to any class action in which— 

‘‘(A) the primary defendants are States, 
State officials, or other governmental enti-
ties against whom the district court may be 
foreclosed from ordering relief; or 

‘‘(B) the number of members of all pro-
posed plaintiff classes in the aggregate is 
less than 100. 

‘‘(6) In any class action, the claims of the 
individual class members shall be aggregated 
to determine whether the matter in con-
troversy exceeds the sum or value of 
$5,000,000, exclusive of interest and costs. 

‘‘(7) Citizenship of the members of the pro-
posed plaintiff classes shall be determined 
for purposes of paragraphs (2) through (6) as 
of the date of filing of the complaint or 
amended complaint, or, if the case stated by 
the initial pleading is not subject to Federal 
jurisdiction, as of the date of service by 
plaintiffs of an amended pleading, motion, or 
other paper, indicating the existence of Fed-
eral jurisdiction. 

‘‘(8) This subsection shall apply to any 
class action before or after the entry of a 
class certification order by the court with 
respect to that action. 

‘‘(9) Paragraph (2) shall not apply to any 
class action that solely involves a claim— 

‘‘(A) concerning a covered security as de-
fined under 16(f)(3) of the Securities Act of 
1933 (15 U.S.C. 78p(f)(3)) and section 28(f)(5)(E) 
of the Securities Exchange Act of 1934 (15 
U.S.C. 78bb(f)(5)(E)); 

‘‘(B) that relates to the internal affairs or 
governance of a corporation or other form of 
business enterprise and that arises under or 

by virtue of the laws of the State in which 
such corporation or business enterprise is in-
corporated or organized; or 

‘‘(C) that relates to the rights, duties (in-
cluding fiduciary duties), and obligations re-
lating to or created by or pursuant to any se-
curity (as defined under section 2(a)(1) of the 
Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and 
the regulations issued thereunder). 

‘‘(10) For purposes of this subsection and 
section 1453, an unincorporated association 
shall be deemed to be a citizen of the State 
where it has its principal place of business 
and the State under whose laws it is orga-
nized. 

‘‘(11)(A) For purposes of this subsection 
and section 1453, a mass action shall be 
deemed to be a class action removable under 
paragraphs (2) through (10) if it otherwise 
meets the provisions of those paragraphs. 

‘‘(B)(i) As used in subparagraph (A), the 
term ‘mass action’ means any civil action 
(except a civil action within the scope of sec-
tion 1711(2)) in which monetary relief claims 
of 100 or more persons are proposed to be 
tried jointly on the ground that the plain-
tiffs’ claims involve common questions of 
law or fact, except that jurisdiction shall 
exist only over those plaintiffs whose claims 
in a mass action satisfy the jurisdictional 
amount requirements under subsection (a). 

‘‘(ii) As used in subparagraph (A), the term 
‘mass action’ shall not include any civil ac-
tion in which— 

‘‘(I) all of the claims in the action arise 
from an event or occurrence in the State in 
which the action was filed, and that alleg-
edly resulted in injuries in that State or in 
States contiguous to that State; 

‘‘(II) the claims are joined upon motion of 
a defendant; 

‘‘(III) all of the claims in the action are as-
serted on behalf of the general public (and 
not on behalf of individual claimants or 
members of a purported class) pursuant to a 
State statute specifically authorizing such 
action; or 

‘‘(IV) the claims have been consolidated or 
coordinated solely for pretrial proceedings. 

‘‘(C)(i) Any action(s) removed to Federal 
court pursuant to this subsection shall not 
thereafter be transferred to any other court 
pursuant to section 1407, or the rules promul-
gated thereunder, unless a majority of the 
plaintiffs in the action request transfer pur-
suant to section 1407. 

‘‘(ii) This subparagraph will not apply— 
‘‘(I) to cases certified pursuant to rule 23 of 

the Federal Rules of Civil Procedure; or 
‘‘(II) if plaintiffs propose that the action 

proceed as a class action pursuant to rule 23 
of the Federal Rules of Civil Procedure. 

‘‘(D) The limitations periods on any claims 
asserted in a mass action that is removed to 
Federal court pursuant to this subsection 
shall be deemed tolled during the period that 
the action is pending in Federal court.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 1335(a)(1) is amended by insert-

ing ‘‘subsection (a) or (d) of’’ before ‘‘section 
1332’’. 

(2) Section 1603(b)(3) is amended by strik-
ing ‘‘(d)’’ and inserting ‘‘(e)’’. 
SEC. 5. REMOVAL OF INTERSTATE CLASS AC-

TIONS TO FEDERAL DISTRICT 
COURT. 

(a) IN GENERAL.—Chapter 89 is amended by 
adding after section 1452 the following: 
‘‘§ 1453. Removal of class actions 

‘‘(a) DEFINITIONS.—In this section, the 
terms ‘class’, ‘class action’, ‘class certifi-
cation order’, and ‘class member’ shall have 
the meanings given such terms under section 
1332(d)(1). 

‘‘(b) IN GENERAL.—A class action may be 
removed to a district court of the United 
States in accordance with section 1446 (ex-
cept that the 1-year limitation under section 
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1446(b) shall not apply), without regard to 
whether any defendant is a citizen of the 
State in which the action is brought, except 
that such action may be removed by any de-
fendant without the consent of all defend-
ants. 

‘‘(c) REVIEW OF REMAND ORDERS.— 
‘‘(1) IN GENERAL.—Section 1447 shall apply 

to any removal of a case under this section, 
except that notwithstanding section 1447(d), 
a court of appeals may accept an appeal from 
an order of a district court granting or deny-
ing a motion to remand a class action to the 
State court from which it was removed if ap-
plication is made to the court of appeals not 
less than 7 days after entry of the order. 

‘‘(2) TIME PERIOD FOR JUDGMENT.—If the 
court of appeals accepts an appeal under 
paragraph (1), the court shall complete all 
action on such appeal, including rendering 
judgment, not later than 60 days after the 
date on which such appeal was filed, unless 
an extension is granted under paragraph (3). 

‘‘(3) EXTENSION OF TIME PERIOD.—The court 
of appeals may grant an extension of the 60- 
day period described in paragraph (2) if— 

‘‘(A) all parties to the proceeding agree to 
such extension, for any period of time; or 

‘‘(B) such extension is for good cause 
shown and in the interests of justice, for a 
period not to exceed 10 days. 

‘‘(4) DENIAL OF APPEAL.—If a final judg-
ment on the appeal under paragraph (1) is 
not issued before the end of the period de-
scribed in paragraph (2), including any exten-
sion under paragraph (3), the appeal shall be 
denied. 

‘‘(d) EXCEPTION.—This section shall not 
apply to any class action that solely in-
volves— 

‘‘(1) a claim concerning a covered security 
as defined under section 16(f)(3) of the Secu-
rities Act of 1933 (15 U.S.C. 78p(f)(3)) and sec-
tion 28(f)(5)(E) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78bb(f)(5)(E)); 

‘‘(2) a claim that relates to the internal af-
fairs or governance of a corporation or other 
form of business enterprise and arises under 
or by virtue of the laws of the State in which 
such corporation or business enterprise is in-
corporated or organized; or 

‘‘(3) a claim that relates to the rights, du-
ties (including fiduciary duties), and obliga-
tions relating to or created by or pursuant to 
any security (as defined under section 2(a)(1) 
of the Securities Act of 1933 (15 U.S.C. 
77b(a)(1)) and the regulations issued there-
under).’’. 

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—The table of sections for chapter 89 
is amended by adding after the item relating 
to section 1452 the following: 
‘‘1453. Removal of class actions.’’. 
SEC. 6. REPORT ON CLASS ACTION SETTLE-

MENTS. 
(a) IN GENERAL.—Not later than 12 months 

after the date of enactment of this Act, the 
Judicial Conference of the United States, 
with the assistance of the Director of the 
Federal Judicial Center and the Director of 
the Administrative Office of the United 
States Courts, shall prepare and transmit to 
the Committees on the Judiciary of the Sen-
ate and the House of Representatives a re-
port on class action settlements. 

(b) CONTENT.—The report under subsection 
(a) shall contain— 

(1) recommendations on the best practices 
that courts can use to ensure that proposed 
class action settlements are fair to the class 
members that the settlements are supposed 
to benefit; 

(2) recommendations on the best practices 
that courts can use to ensure that— 

(A) the fees and expenses awarded to coun-
sel in connection with a class action settle-
ment appropriately reflect the extent to 

which counsel succeeded in obtaining full re-
dress for the injuries alleged and the time, 
expense, and risk that counsel devoted to the 
litigation; and 

(B) the class members on whose behalf the 
settlement is proposed are the primary bene-
ficiaries of the settlement; and 

(3) the actions that the Judicial Conference 
of the United States has taken and intends 
to take toward having the Federal judiciary 
implement any or all of the recommenda-
tions contained in the report. 

(c) AUTHORITY OF FEDERAL COURTS.—Noth-
ing in this section shall be construed to alter 
the authority of the Federal courts to super-
vise attorneys’ fees. 
SEC. 7. ENACTMENT OF JUDICIAL CONFERENCE 

RECOMMENDATIONS. 
Notwithstanding any other provision of 

law, the amendments to rule 23 of the Fed-
eral Rules of Civil Procedure, which are set 
forth in the order entered by the Supreme 
Court of the United States on March 27, 2003, 
shall take effect on the date of enactment of 
this Act or on December 1, 2003 (as specified 
in that order), whichever occurs first. 
SEC. 8. RULEMAKING AUTHORITY OF SUPREME 

COURT AND JUDICIAL CONFERENCE. 
Nothing in this Act shall restrict in any 

way the authority of the Judicial Conference 
and the Supreme Court to propose and pre-
scribe general rules of practice and proce-
dure under chapter 131 of title 28, United 
States Code. 
SEC. 9. EFFECTIVE DATE. 

The amendments made by this Act shall 
apply to any civil action commenced on or 
after the date of enactment of this Act. 

The PRESIDING OFFICER. The Sen-
ator from Mississippi. 

Mr. LOTT. Mr. President, I move to 
reconsider the vote and I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

f 

MORNING BUSINESS 

Mr. LOTT. Mr. President, I ask unan-
imous consent there now be a period of 
morning business with Senators per-
mitted to speak for up to 10 minutes 
each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Oregon. 
f 

MEDICARE PRESCRIPTION DRUG 
BENEFIT 

Mr. WYDEN. Mr. President, the stag-
gering cost estimates for the Medicare 
prescription drug benefit, coupled with 
the small number of seniors who have 
signed up so far, has threatened the 
very survival of this program. I do not 
want to see that happen, having voted 
for this program. I want to see the Sen-
ate take the steps to ensure that it 
works; that it delivers medicine to our 
seniors in a cost-effective way, and en-
sures that it reaches the hopes and ex-
pectations that millions of older people 
and their families have for this pro-
gram. 

The fact is, the Medicare prescription 
drug program now faces two very seri-
ous problems. The first is the sky-
rocketing cost. These are the costs we 
have been debating throughout the 
week, that have been far greater than 
anyone could have predicted. 

A second problem may also herald 
very big concerns. To date, a small 
number of older people have signed up 
for the first part of the drug benefit, 
the drug card. So what you have is a 
pretty combustible mix. The combina-
tion of escalating costs and a skimpy 
number of older people signing up thus 
far raises the very real problem that a 
huge amount of Government money 
will be spent on a very small number of 
people. That is a prescription for a pro-
gram that cannot survive. 

I do not want to see that happen. As 
someone who voted for this program 
and worked with colleagues on both 
sides of the aisle to make this program 
work to meet the urgent needs of the 
Nation’s older people, I think the Sen-
ate ought to be taking corrective ac-
tion and take corrective action now, in 
order to deal with what I think are 
looming problems. 

As I said, we learned a bit about the 
escalating costs of the program. But 
when you couple that with low levels of 
participation by older people, that is 
particularly troublesome. I think it is 
fair to say, if the drug card debacle— 
the first part of the program and the 
small number of older people signing 
up for the drug card continues into the 
full benefit phase of the program, what 
you have is a situation where I believe 
people are going to say this program 
cannot be justified at a time of scarce 
Government resources. 

To turn for a moment to the drug 
card part of the program that I don’t 
think has been discussed much lately, 
the choices are eye-glazing. There are 
more than 70 cards available; 39 you 
can get in any part of the country, the 
other 30-plus you can get only in some 
States. The Inspector General of the 
Department of Health and Human 
Services reported in an informal survey 
that the program information was con-
fusing and inadequate. 

What makes it amazing is that a lot 
of folks who were looking at it are peo-
ple who were relatives of HHS employ-
ees. So you have a situation where 
even folks connected with those who 
would know a fair amount about this 
program are having difficulty sorting 
through it. 

I have come to the floor today to try 
to sound a wake-up call, to say those of 
us who voted for the program, like my-
self, and those who opposed it, we 
ought to be working together on a bi-
partisan basis now to correct it. The 
first part of that effort should be to put 
in place sensible cost containment like 
we see in the private sector. It is in-
comprehensible to me that this pro-
gram is not using the kind of cost con-
tainment strategies that you see in 
Minnesota and Oregon and all across 
the country. 

The Medicare Program is pretty 
much like a fellow standing in the 
Price Club who buys one roll of toilet 
paper at a time. They are not shopping 
in a smart way. They are not using 
their purchasing power. I and Senator 
SNOWE have sought to correct that and 
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