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The Senate met at 9:30 a.m. and was
called to order by the Honorable JOHN
E. SUNUNU, a Senator from the State of
New Hampshire.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

O God, who is the strength of our
lives. Let us live to tell of Your won-
drous works. How magnificent are
Your acts, O Lord. How deep are all
Your thoughts. You will not give Your
glory to another, for You are omnipo-
tent. Help us to endure the discipline of
Your loving correction. Empower us to
decrease, so that Your spirit may in-
crease in our lives.

Bless our lawmakers today. Give
them an eternal perspective on the
myriad issues they face. Renew their
minds with truth and sharpen their
skills in each important area of living.
Bless the members of their staffs who
labor into the evenings for freedom’s
cause.

Bring healing to the sick and comfort
to those who mourn. Inspire us all to
sow bountifully that we may reap
bountifully. Blessed be Your Name for-
ever and ever, for wisdom and power
belong to You. Amen.

———
PLEDGE OF ALLEGIANCE

The Honorable JOHN E. SUNUNU, a
Senator from the State of New Hamp-
shire, led the Pledge of Allegiance as
follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

Senate

The legislative clerk read the fol-

lowing letter:
U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 17, 2004.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable JOHN E. SUNUNU, a
Senator from the State of New Hampshire,
to perform the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. SUNUNU thereupon assumed the
Chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER
The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing we will resume consideration of the
Defense authorization bill. Under the
order, Senator BOND will offer an
amendment relating to energy employ-
ees, and I understand there may be a
modification to the amendment. There-
fore, the amendment may be accepted
without a recorded vote.

The chairman and ranking member
also discussed the possibility last night
of considering several missile defense
amendments this morning, and I defer
to the chairman as to what debate
times will be necessary on these
amendments after discussion with the
ranking member. I do anticipate roll-
call votes will be required in relation
to these amendments.

We will have a very busy session
today as we continue to make progress
on the Defense authorization bill. I am
pleased with the progress that is being
made, though last night I did file clo-
ture on the bill as a necessary tool, in
my mind, to facilitate and help bring
the bill to closure.

We will continue to discuss the issue
of how best to bring the bill to closure.

I am in constant discussion with the
Democratic leadership and with the
ranking member and the chairman as
to how we can best finish this impor-
tant bill. We will be updating the Sen-
ate over the course of the day as to our
progress.

Once again, I remind our colleagues
that we will continue to schedule votes
on judges throughout each day’s ses-
sion. We will set votes on those judicial
nominations as we set votes on the de-
fense amendments over the course of
the day. I do want to thank Chairman
WARNER and Senator LEVIN for their
tremendous work on the bill thus far,
and I look forward to another very full
and very complete day.

I will defer for a minute as far as the
schedule goes.

———

RECOGNITION OF THE ACTING
MINORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada is rec-
ognized.

—————

VOTING

Mr. REID. If I could ask, through the
Chair, to the distinguished majority
leader, it is obvious we have a number
of amendments to dispose of. As we
talked publicly last night with the two
managers, we have four missile defense
amendments over here. There will be at
least two second degrees, maybe more,
that will be offered on those amend-
ments. As we have said, as soon as we
see them, I am sure we can set out a
reasonable period of time to debate
them and vote on them, and we should
get rid of these with—I do not mean
that in a negative sense but move on
past these in a fairly short period of
time.

We also have indicated that Senator
BIDEN wishes to offer the amendment
that has been no secret around here to
take some of the higher bracket tax
cuts and use those moneys for what is
going on in Iraq.
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Anyway, all of this stuff is fairly
known now, what we have to do. I be-
lieve we can move through these at a
fairly decent rate.

Senator LEVIN mentioned last night
that people have been waiting for sev-
eral days to offer amendments, and we
have to make sure they have that op-
portunity. The main reason for rising
now is to say I hope that—I should not
say I hope; I guess it should be in the
form of a question—on Monday that we
are going to have some votes on some
substantive defense-related amend-
ments, and I do not know what time
the distinguished majority leader
wants to do that. If it is going to be at
the regular time, 5:30, we should know
that. If it is going to be earlier, we
should alert our folks to that now. Be-
cause of certain things that also are
quite known around here, we will not
have votes tomorrow, unless the major-
ity leader decides to have a cloture
vote. Other than that, there will not be
any other votes, I am very confident of
that.

Does the majority leader have an
idea whether he is going to move
things up on Monday?

Mr. FRIST. It is absolutely critical
that we make today a productive day,
and I think we have a good plan for
today. Tomorrow needs to be a produc-
tive day. The scheduled cloture vote
for tomorrow would likely be the only
vote tomorrow, and again I think we
need to discuss that over the course of
the day and then see what the plan
would be for Friday and Monday. We
will be voting Monday absolutely. We
will probably do it later in the day.
Again, we will defer to the managers
about that.

We need to make Monday a very full
and productive day if we are going to
finish this bill.

Mr. REID. Mr. President, I want to
make sure everyone understands that
tomorrow will be a tremendously good
day to offer amendments. There would
be time to debate whatever they want
to lay down, and even though there
would not be votes scheduled on them
tomorrow that would sure be a good
way to get things done. Some Members
have already expressed to me that they
would be willing to lay down their
amendments tomorrow. So tomorrow,
in addition to Monday, should be a pro-
ductive day on this legislation.

Mr. FRIST. I agree, tomorrow would
be a great day to lay down amend-
ments if they are absolutely necessary
and important amendments, but for
amendments we do not need to con-
sider or that can be considered later,
we do not need to lay down too many
amendments tomorrow because I want
to be able to finish this bill. But to-
morrow is going to be a productive day.

——

MEDICAL LITIGATION REFORM

Mr. FRIST. Mr. President, I know we
are going to go straight to the bill, but
first I want to make a few comments
on another very important issue, and
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now during leader time is the most ap-
propriate time for me to comment. It is
an issue that is very close to my heart
and an issue that has tremendous im-
pact on people in every State.

I will speak to one State, that is
Massachusetts, on the issue of medical
liability.

It was just this week that the Amer-
ican Medical Association added an-
other State—Massachusetts—to its
growing list of States that can be clas-
sified as being in medical crisis because
of out-of-control medical litigation
system.

For several months, as we brought a
series of bills to the floor to try to
bring this issue to debate and to focus
the attention of this body on it, we
have been using the number of 19
States. Now it is 20 States in this great
country of ours that are in medical cri-
sis because of this single issue.

According to the AMA, access to
quality health care is increasingly en-
dangered. What this means is decreased
access to doctors. If you need a doctor,
if you are in an automobile accident or
if you are a mom or future mom and
you need an obstetrician, access to
care is increasingly endangered due to
a broken medical litigation system. It
is a problem in all States and in at
least 20 it is a crisis. It is spreading
across the country and that is why I
take this opportunity to at least men-
tion it and shine a light on it once
again. It is a problem, it is a growing
problem, and we have a responsibility
to address it.

Three weeks ago, I had a wonderful
opportunity to present what is called
the Shattuck lecture before the Massa-
chusetts Medical Society. I had done
my training in Massachusetts and I
have tremendous respect for that orga-
nization. They report that the litiga-
tion crisis has become so severe in
Massachusetts that numerous high-
risk specialists, such as obstetricians,
neurosurgeons or trauma surgeons,
have reduced their scope of practice.
This applies to 29 percent of general
surgeons,—a general surgeon is the one
who might come to the emergency
room to sew up your child if they have
a laceration—36 percent of obstetri-
cians, 41 percent of orthopedic sur-
geons, and greater than 50 percent of
all neurosurgeons. If you are in an ac-
cident and you are going to a hospital,
you want a neurosurgeon there to
evaluate and appropriately treat.

Those are the percentages of those
who have said they are reducing their
scope of practice. In other words, if you
are a neurosurgeon, you might do elec-
tive cases but you might not put your
name on the list to show up in the mid-
dle of the night to treat somebody.
Why? Because your insurance would go
from $100,000 to $300,000, just so you
could have the opportunity to come in
late at night to treat somebody. That
is about as simple as I can say it. The
problem is quality of care is being af-
fected.

The facts in Massachusetts reflect a
growing trend. I gestured going up. It
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should be going down, because it is al-
most like a downward spiral that is oc-
curring over the last several weeks and
months and years. We have heard it
again and again on the floor with anec-
dotes reinforcing what the medical so-
cieties are telling us, what hospitals
are telling us, and what physicians are
telling us, and that is that doctors are
leaving and narrowing the scope of
their practice. They are leaving the op-
portunity to deliver babies, maybe just
to do the medical aspects of
gynecologic care, or no longer taking
calls in trauma centers, or they are
moving to less litigious States.

I was in Pennsylvania a few months
ago. I believe 1,400 doctors in the last 2
years have left the Philadelphia area
and they cite the high medical liability
rates they are paying as the No. 1 rea-
son they are forced to leave. Many doc-
tors are retiring from practice alto-
gether.

Neurosurgeons and obstetricians are
being hurt the most. If you talk to peo-
ple in the emergency room or if you
have friends, nurses, or technicians
there, just ask them because emer-
gency rooms are having an increas-
ingly difficult time getting the high-
risk specialists, and those are the peo-
ple you want if an injury occurs. If
driving home tonight you are in an ac-
cident, you want somebody there or
someone who can get there very quick-
ly. That is what is at risk.

I keep mentioning the doctors. It is
not just the doctors; it is the patients
who are ultimately hurt. The doctors
probably will be OK. They will move
and incomes can sort of adjust. It is ul-
timately the patients who are being
hurt when health care is being threat-
ened.

The good news is we know how to ad-
dress the crisis. It is not just a problem
that is getting worse that cannot be
fixed. We actually know how to address
the crisis. Commonsense comprehen-
sive medical litigation reform, which
has taken place in some States, has
been proven to be overwhelmingly suc-
cessful. It strengthens our system by
addressing the abuses in the system.
We want a strong tort system. We want
to make sure medical malpractice is
aggressively addressed. What we don’t
want are frivolous, unnecessary law-
suits that drive up the cost of health
insurance for the physician, but ulti-
mately the cost of health care through-
out the system, and destroy the qual-
ity of the great health care that we do
have in this country.

Being a physician, obviously this is
close to my heart because I see it and
I happen to be around physicians a lot
and I happen to be around patients a
lot. I am not going to give up on this
issue. We are going to keep bringing it
back again and again until we make
headway on this increasing problem.

I don’t know how many more States
it will take. Massachusetts was added
this week. I don’t know how many
more States we are going to have to
add to this medical crisis before we act.
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How many women are going to have to
put up with their obstetricians leaving
halfway through the pregnancy, either
moving or dropping obstetrics, and
having to find another obstetrician, or
in rural areas not being able to find an
obstetrician at all?

So I do call on my colleagues to
stand with America’s patients, the
American people, and resist the power-
ful special interests—we know they are
out there today—that want no change
whatsoever.

I am determined to press forward. We
will try once again at some point in
the future to address this on the floor
of the Senate. This is not a partisan
issue. It goes way beyond that. People
say we have these partisan votes, but it
is not a partisan issue. This should not
be and cannot be a partisan issue. So
let’s make Massachusetts the last
State added to this list. Let’s reduce
that list. The only way we can do that
is by acting on the floor of the Senate.
Let’s act now to stop the crisis from
spreading and let’s work together to
put America’s patients first.

I yield the floor.

————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2005

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of S.
2400, which the clerk will report.

The legislative clerk read as follows:

A bill (S. 2400) to authorize appropriations
for fiscal year 2005 for military activities for
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe per-
sonnel strengths for such fiscal year for the
Armed Services, and for other purposes.

Pending:

Reed amendment No. 3352, to increase the
end strength for Active-Duty personnel of
the Army for fiscal year 2005 by 20,000 to
502,400.

Warner amendment No. 3450 (to amend-
ment No. 3352), to provide for funding the in-
creased number of Army Active-Duty per-
sonnel out of fiscal year 2005 supplemental
funding.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Missouri, Mr. BOND, will
be recognized to call up the Bond-Har-
kin amendment.

AMENDMENT NO. 3384

Mr. WARNER. I wonder if the Sen-
ator will yield for a minute? The Sen-
ator from Missouri, perhaps the Sen-
ator from Iowa, could they advise the
Senate with regard to your desire to
make a change to the amendment? Has
that been completed yet?

Mr. BOND. Mr. President, I would ad-
vise the distinguished chairman of the
committee that we have made a modi-
fication on this to change the offset to
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an across-the-board reduction in the
DOE appropriations. Discussions are
continuing with you. We would like to
have the same treatment for these
workers as the other workers who were
described in the Bunning amendment.

This is a work in progress. We do
have an across-the-board offset in au-
thorization for all DOE programs in
this bill, but, obviously, we are going
to have to continue to work with you
and work in conference to make sure
this is an effective, agreeable offset.

Mr. WARNER. Fine. I would say we
will continue to work. At the moment,
from the managers’ perspective, at
least this manager would have to take
a close look at this.

I hope in a short time we could estab-
lish a time agreement so we could
move on with other matters.

Mr. HARKIN. Will the Senator yield
for a question?

Mr. BOND. Mr. President, I yield to
the distinguished Senator from Iowa.

The ACTING PRESIDENT pro tem-
pore. The Senator from Missouri is rec-
ognized to offer his amendment under
the previous order.

Mr. REID. Will the Senator from Mis-
souri yield for a question?

Mr. BOND. I am happy to yield to the
distinguished minority whip.

Mr. REID. I am wondering if the two
proponents of this legislation, the Sen-
ator from Iowa and the Senator from
Missouri, would give us a general idea
of how long they will speak on this?

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BOND. Mr. President, I believe
we can have the discussions on the sub-
stance of amendment No. 3384 as we
work with the managers on both sides
and perhaps the Finance Committee to
make sure we have the appropriate off-
set.

The amendment I wish to address,
and I know Senator HARKIN and Sen-
ator TALENT will address it, is the En-
ergy Workers Special Exposure Cohort
Designation Act of 2004, which I will be
offering on behalf of myself, Senator
HARKIN, and Senator TALENT.

It will designate former nuclear pro-
duction facilities in Missouri and Iowa
as special exposure cohorts under the
Energy Employees Occupational Illness
Compensation Program Act of 2000.
This was a very compassionate act de-
signed to provide lump sum payments
of $150,000 to people who had worked in
the nuclear weapons production pro-
gram from 1942 to 1967—way before we
understood the dangers of radiation—
and who suffered very high levels of ra-
diation and have now been diagnosed,
suffered, and many have died from mul-
tiple cases of cancer.
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This problem was brought to my at-
tention by Denise Brock, whose father
had died while waiting for the bureauc-
racy to work through the steps set up
under the program to qualify for that
particular $150,000 compensation.

There are a very convoluted set of
steps that have to be followed unless
you are in a special cohort. There were
four States that were designated as
having needs that automatically quali-
fied these workers.

We have found upon research that
the exposure to the workers in Mis-
souri was in many instances the high-
est exposure in any place. My colleague
and I have met with those workers.
Eight workers came into my office
with Ms. Brock last spring, in May.
Since then, three of them have died.
They had multiple cancers. A brave fel-
low that I met when I met with the
group in St. Charles County several
months ago, Jim Mitalski, wheelchair-
bound because cancer was in his right
foot, had at least three other cancers. 1
am sad to say he slipped into a coma
yesterday. His doctors suggest this
may be his final coma. He has not been
compensated.

The Mallinkrodt workers, who
worked at the St. Louis downtown site
from 1942 to 1958 and moved out to the
Weldon Springs facility in St. Charles
County, which operated until 1967, were
exposed to levels of radionuclides and
radioactive materials that were much
greater than the current maximum al-
lowable Federal standards. Many work-
ers were exposed to 200 times the rec-
ommended levels of maximum expo-
sure.

The chief safety officer for the Atom-
ic Energy Commission during the
Mallinkrodt St. Louis operations de-
scribed that as one of the two worst
plants with respect to worker expo-
sures. Workers were excreting in excess
of a milligram of uranium per day,
which caused kidney damage.

A recent epidemiological survey
found excess levels of nephritis kidney
cancer from inhalation of uranium
dust.

The Department of Energy has ad-
mitted that those Mallinkrodt workers
were subjected to risks and had their
health endangered as a result of work-
ing with these highly radioactive mate-
rials.

The Department of Energy reported
that workers at the Weldon Springs
feed materials plant handled pluto-
nium and recycled uranium which were
highly radioactive. NIOSH admits that
the operation at the St. Louis down-
town site consisted of intense periods
of processing extremely high levels of
radionuclides. The institute has vir-
tually no personnel monitoring data
for Mallinkrodt workers which would
be necessary for them to reconstruct
the dosages to make them qualify
under the act. Under these cir-
cumstances, I believe simple justice
and equity demands that we provide as-
sistance for these severely ill workers
and for their surviving families.
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This amendment would add the
Mallinkrodt facilities, along with the
Iowa Army Ammunition Plant, to the
four existing special exposure cohort
sites. These are sites where a group of
employees with specific cancers who
worked at specific nuclear facilities or
participated under certain nuclear
weapons tests and met other require-
ments are eligible for expedited com-
pensation. This special exposure cohort
designation would make the workers at
these Missouri and Iowa sites eligible
for the expedited compensation as op-
posed to requiring them to participate
in the long, complex, and cumbersome
bureaucratic process known as ‘‘dose
reconstruction.”” They are faced with a
situation where the bureaucrats are
asking them to go back and help them
reconstruct the dosages over 50 years
ago—or more. They have no records.
They are very sick people. They are
dying of multiple cancers, the kinds of
cancers and other problems caused by
exposure to radioactivity. It is not fea-
sible for them to go back and recon-
struct. Without the records, we know
that these people are seriously ill and
are afflicted with all kinds of cancers.
We, therefore, ask our colleagues if
they will accept the amendment as we
work to modify the offset.

The total cost over 10 years for the
people who worked in the Missouri and
Iowa sites is expected to be $180 mil-
lion. That is over 10 years. Given the
fact that these people are suffering
from very serious cancers, I hope my
colleagues will join Senator HARKIN,
Senator TALENT, and me in saying
these people badly need the assistance
this designation will provide them.

I will withhold submitting the
amendment until we have further dis-
cussions with the managers to ascer-
tain their desires and the appropriate
offset. But offset or no, let me reem-
phasize to my colleagues that $180 mil-
lion for people who are suffering
mightily from multiple cancers is the
least we can do to take care of the
brave atomic workers who helped us
develop the weapons that ended World
War II and who are now paying every
day with the suffering from the expo-
sure to that radioactivity.

I yield the floor.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Missouri.

Mr. TALENT. Madam President, I
rise today in support of the Bond-Har-
kin amendment. I am going to be brief
because I think my colleague from Mis-
souri has covered the ground. I imagine
the Senator from Iowa will wish to
speak further.

I want to begin by recognizing the
work they have both put into this
amendment. My friend from Missouri
has been a tiger in support of com-
pensation for these employees. He was
moved—as I was moved and as the Sen-
ator from Iowa was moved—by the
unique claim these individuals have on
justice. This is not some kind of give-
away, but it is just compensation that
is owed to them for the sacrifices they
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made on behalf of this country. That is
really what this amounts to.

I was pleased to cosponsor this
amendment. I am grateful to the Sen-
ator from Virginia and the Senator
from Michigan for their attempts to
work this out. I hope we can do that. I
know they want to. I know they recog-
nize the justice of the claims.

We certainly understand the impor-
tance of doing this the right way. I just
hope we can do this. At the end of the
day, if we have to put it in without all
of the t’s crossed and the i’s dotted and
work on it in conference, I hope we can
do that because we will have other op-
portunities further down the road in
the Defense bill to tie up any loose
ends which may exist. Certainly the
Senators from Missouri and Iowa have
worked in good faith, as I have, in try-
ing to make this acceptable to the
managers of the bill.

In Missouri, an estimated 3,500 people
worked at sites which handled and
processed highly radioactive material.
These workers were exposed—and in
most instances unknowingly—to dan-
gerous levels of radiation. It is not nec-
essarily important to blame people for
that. Those were in many cases the
early years of nuclear work and people
just didn’t know, and it was necessary
to do this work. That is why, without
trying to point fingers, Congress cre-
ated the Energy Employees Occupa-
tional Illness Compensation Program
Act—EEOICPA—of 2000, which was de-
signed to provide these employees with
the compensation they deserve.

Unfortunately, the process, as any of
us know who sit on the Armed Services
Committee or on the Energy Com-
mittee—both of which I sit on—is com-
plex, it is disjointed, and in many cases
outright mishandled. As a result, in
Missouri, hundreds of claims have been
filed by surviving individuals who have
received not only no compensation but
no progress in the processing of their
claims. In many cases those individuals
faced 200 times the dosage of radiation
that would be considered acceptable
today. We know that happened because
we know the nature of the processes in
which they were working, and we can
see the illnesses they now have.

That doesn’t mean they can go back
and reconstruct from worksheets that
no longer exist—and which they
wouldn’t have access to anyway—ex-
actly what happened on a given day 50
or 60 years ago, which is the reason
Senator BOND explained so lucidly we
need a special exposure cohort, or an
SEC, to expedite compensation for
these employees. The amendment
would simply allow these employees to
be included in an SEC. They already
exist for employees in other States.

An SEC is a group of employees with
specific cancers who worked at specific
nuclear facilities or who meet other re-
quirements under the act. The designa-
tion would provide former employees
at the site with expedited compensa-
tion for going through the lengthy and
oftentimes impossible process of dose
reconstruction.
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I could go on. I know the bill han-
dlers want to get the bill finished. The
program so far has one of the most
abysmal records of performance which
I have witnessed in my now 10 years in
the Congress on one side of the Capitol
or the other. As the Department of En-
ergy and the Department of Labor cre-
ate bureaucratic paperwork burdens for
sick former employees, this amend-
ment, which would remove the barrier
of dose reconstruction for those cases,
is a small step forward toward giving
them the justice which they so clearly
deserve.

I believe workers in Missouri and
Iowa ought to qualify for inclusion in
the SEC.

It is a pleasure for me to cosponsor
this amendment. I hope we can work
out the issues that remain surrounding
it and get it included in the bill.

I yield the floor.

Mr. LEVIN. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HARKIN. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Madam President, my
colleague, Senator BOND from Mis-
souri, and I are on the floor today to
basically work with the committee to
do the right thing. We are here to sim-
ply add former atomic workers, nuclear
workers, who worked in our ammuni-
tion plants in Missouri and Iowa, to a
group of workers who are already eligi-
ble for special compensation.

This category is already in effect for
workers from Kentucky, Ohio, Alaska,
and Tennessee. But since the original
legislation was passed in 2000, we have
learned a great deal more about the fa-
cilities in Iowa and Missouri which
makes it necessary to include these
workers as well.

I spoke at length on this issue yester-
day on the floor. I will not go over
those again. I want to make a couple of
brief points today.

In Iowa, between 1947 and 1975, al-
most 4,000 people were employed han-
dling nuclear weapons. So great was
the secrecy that 5 and a half years
later we still don’t know exactly to
what the workers were exposed.

At the time the bill passed in 2000,
Congress recognized that there were
likely to be more situations where it
was simply not feasible to reconstruct
workers’ doses because the records
don’t exist, or they are inadequate, be-
cause it might take so long to recon-
struct a dose for a group of workers
that they would all be dead before we
would have an answer to determine
their eligibility. That is precisely the
situation we find ourselves in in Iowa,
and the workers also find themselves in
in Missouri.

Speaking just about the Iowa facil-
ity, the Army ammunition facility in
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Burlington was in operation from 1947
to 1975. The people who worked there
and who are still alive today are elder-
ly. Many are sick and many have can-
cers. They are ill and they are dying.
Yet almost 4 years into this program,
only 38 Iowans have received com-
pensation. That is because after 3 years
of hard work by researchers at the Uni-
versity of Iowa, and at the same time
by the National Institute of Occupa-
tional Safety and Health, we have
learned that Iowa has the worst records
documenting worker exposure to radio-
activity of any facility in the country.
Without good documents, you simply
cannot do good dose reconstruction.

When Congress passed this law, they
explicitly said workers could be added
to a cohort when the records didn’t
exist to make it feasible to do dose re-
construction. Now, NIOSH has con-
cluded that there are no records any-
where that document the level of inter-
nal radiation exposures to which work-
ers at the Iowa Army Ammunition
Plant were exposed. None, no records.

With regard to external doses, up
until 1968, the highest percent of the
DOE employees who were monitored
was 7 percent, or 23 workers out of a
workforce of 800.

It is time to admit that both in Iowa
and Missouri we have two sites where
it simply is not possible to perform
dose reconstruction. The Government
simply doesn’t know what went on at
these facilities and to what the work-
ers were exposed. That makes it impos-
sible to do timely dose reconstruction.

Some may say the law provides for
people to be added to a cohort adminis-
tratively. Well, 10 days ago, after 3%
years of waiting, the Department of
Health and Human Services issued a
rule setting out the procedure. This
only occurred as a result of congres-
sional pressure. The process set out
under the rule is likely to take several
more years because there are no statu-
tory deadlines that must be met.

So the workers who worked there,
who had high exposure to radioactive
materials, who are sick and many have
had multiple cancers, quite frankly,
cannot wait any longer.

We took an important step in fixing
about half of this program yesterday
with the Bunning amendment. Now it
is time to finish the job and give the
workers in Iowa and Missouri the same
ability to be compensated as those
workers in Kentucky, Ohio, Alaska,
and Tennessee.

Again, my colleague from Missouri
has an amendment now that is being
worked out. We hope it is going to be
accepted once all of the T’s are crossed
and I's are dotted. Basically, it is an
equity argument to make sure these
workers will be treated fairly and in
the same manner as workers who were
exposed in other places.

I have met with these workers, as
Senator BOND has, and it just tears
your heart out. These were patriotic
individuals. I have talked to some of
them who told me they were told what

CONGRESSIONAL RECORD — SENATE

they did was top secret and they could
not discuss it with anybody, not even
their doctors. So years later, because
they were patriotic, hard-working
Americans, they never told anyone
about the kind of work they did. In
fact, I had to work with some of my
colleagues a few years ago to get the
Department of Defense to get them a
written document that said it is OK for
them now to talk about what they did.
So, as a result of that, we are now get-
ting a clearer picture of the kind of
work these individuals did. They han-
dled highly radioactive materials.
Many times, they did not even wear
dose badges. They had no idea what
they were handling. When you listen to
workers talk about how, when they
worked, certain things would happen to
them, such as the hairs on their arms
and legs would stand up when they
were getting near this material, they
had no idea what it was.

Sadly, many of them have already
died. Sadly, many of them died at an
early age and they left young children.
Some of their kids who are alive today
tell me about how their father died and
how they had all these illnesses and
sores and cancers. Many died when
they were in their forties or early fif-
ties. They had no idea it was because of
the radiation exposure they had when
they worked in those plants.

I think it is time for us to do this, ac-
knowledge their patriotic service, the
work they did, the dangers they were
exposed to and were never really told
about. What Senator BOND and I are
seeking to do is simply make this equi-
table. There is no reason why his work-
ers in Missouri, or mine in Iowa, should
be treated any differently than those in
the four States I mentioned. I believe
those in the four States should be com-
pensated, too, and they have been. We
thought ours were going to be com-
pensated, but in the intervening 4
years, we found out that no records
exist. So they cannot do the dose re-
construction. They have tried to get
around it, but they cannot. So we are
left on the floor of the Senate to make
this equity argument in the hope the
Senate will concur and allow us to
move ahead in a way that, hopefully,
before the year is out, we will be able
to include these workers in this special
cohort that will allow them to be com-
pensated out of a fund that was estab-
lished 4 years ago to compensate these
workers. The fund still has, as I am
told, plenty of money in it. So we are
not actually spending any new money.
We are simply adding some people to
the fund to be compensated.

I am hopeful we can get this all
worked out and that we can accept this
amendment and move ahead to ade-
quately compensate and acknowledge
the work these people did, at least in
Iowa and Missouri. I thank my col-
league, Senator BOND, for his leader-
ship on this issue. I thank Senator
TALENT for his comments earlier.

Madam President, I yield the floor,
and I will be back when we have the
amendment fully ready.
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Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Washington.

AMENDMENT NO. 3427, AS MODIFIED

Mrs. MURRAY. Madam President, I
call up amendment No. 3427 and ask
unanimous consent to have the amend-
ment, which is at the desk, modified.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Reserving the right to
object, and I do not intend to object, I
think the managers are doing our very
best to move along this morning. We
have had a number of unexpected
switches by a number of Senators who
start amendments and stop them for
various reasons. We are prepared now
to go ahead with the amendment of the
Senator from Washington. But I say to
our colleagues, when they have in-
formed the managers they are prepared
to go ahead, and then abruptly have to
stop, it makes it increasingly difficult
for us to work on this bill.

I thank the Democratic whip. He has
been most helpful. We have lost a lot of
time this morning due to unexpected
decisions.

Mr. REID. Madam President, if the
Senator will yield, we on this side cer-
tainly understand the travails of the
managers of this bill. Several days ago,
we had written on our sheet ‘‘voice
vote.”” We thought the amendment of
the Senator from Washington had been
accepted. There were miscommuni-
cations and, of course, that happens. It
is certainly no fault of the Senator
from Washington. She was ready sev-
eral days ago, and we told her not to
push it because we thought it would be
accepted.

Mr. WARNER. We will proceed with
the amendment.

The PRESIDING OFFICER. The
clerk will report the amendment.

The senior assistant bill clerk read as
follows:

The Senator from Washington [Mrs. MUR-
RAY] proposes an amendment numbered 3427,
as modified.

Mrs. MURRAY. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To facilitate the availability of

child care for the children of members of

the Armed Forces on active duty in con-
nection with Operation Enduring Freedom
or Operation Iraqi Freedom)

At the end of subtitle E of title VI, add the
following:
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SEC. 653. CHILD CARE FOR CHILDREN OF MEM-
BERS OF ARMED FORCES ON ACTIVE
DUTY FOR OPERATION ENDURING
FREEDOM OR OPERATION IRAQI
FREEDOM.

(a) CHILD CARE FOR CHILDREN WITHOUT AC-
CESS TO MILITARY CHILD CARE.—(1) In any
case where the children of a covered member
of the Armed Forces are geographically dis-
persed and do not have practical access to a
military child development center, the Sec-
retary of Defense may, to the extent funds
are available for such purpose, provide such
funds as are necessary permit the member’s
family to secure access for such children to
State licensed child care and development
programs and activities in the private sector
that are similar in scope and quality to the
child care and development programs and ac-
tivities the Secretary would otherwise pro-
vide access to under subchapter II of chapter
88 of title 10, United States Code, and other
applicable provisions of law.

(2) Funds may be provided under paragraph
(1) in accordance with the provisions of sec-
tion 1798 of title 10, United States Code, or
by such other mechanism as the Secretary
considers appropriate.

(3) The Secretary shall prescribe in regula-
tions priorities for the allocation of funds for
the provision of access to child care under
paragraph (1) in circumstances where funds
are inadequate to provide all children de-
scribed in that paragraph with access to
child care as described in that paragraph.

(b) PRESERVATION OF SERVICES AND PRO-
GRAMS.—The Secretary shall provide for the
attendance and participation of children in
military child development centers and child
care and development programs and activi-
ties under subsection (a) in a manner that
preserves the scope and quality of child care
and development programs and activities
otherwise provided by the Secretary.

(c) FUNDING.—Amounts otherwise available
to the Department of Defense and the mili-
tary departments under this Act may be
available for purposes of providing access to
child care under subsection (a).

(d) DEFINITIONS.—In this section:

(1) The term ‘‘covered members of the
Armed Forces” means members of the
Armed Forces on active duty, including
members of the Reserves who are called or
ordered to active duty under a provision of
law referred to in section 101(a)(13)(B) of title
10, United States Code, for Operation Endur-
ing Freedom or Operation Iraqi Freedom.

(2) The term ‘“‘military child development
center’” has the meaning given such term in
section 1800(1) of title 10, United States Code.

Mrs. MURRAY. Madam President, as
my colleagues know, I have been work-
ing for several months on proposals to
help ease the burden on Guard and Re-
serve families who have a loved one
serving our country. Today, I am offer-
ing an amendment to help families get
childcare so a parent can go back to
work while their spouse is deployed
overseas.

This amendment applies to activated
only, and it is discretionary. I want to
make sure that is clear. I think there
was a misunderstanding with regard to
that issue. It is for activated soldiers,
and it is discretionary. This will help
relieve the childcare squeeze that is
hurting so many families who are si-
lently sacrificing for all of us.

Hopefully, with the success of this
amendment, the Senate will then have
adopted several proposals to help our
Guard and Reserve families get health
care through TRICARE, pay for their

CONGRESSIONAL RECORD — SENATE

equipment, help them stay on their
payrolls through employer tax credits,
and, today, with a critical piece on
childcare.

Each one of these steps is part of the
much larger effort to help ease the bur-
den on families who are trying so hard
to make ends meet while their spouse
serves our country overseas.

Six months ago, on January 9, I sat
down with members of the Guard’s 81st
Armored Brigade and their families at
Camp Murray in Fort Lewis, WA, and
at that meeting Guard and Reserve
members told me about the tremen-
dous challenges their spouse and their
children would face once they were de-
ployed.

I could see how worried and con-
cerned they were that they would not
have time to get their families on
sound footing with a job, with
childcare, and with health care before
they deployed to Iraq. I listened closely
to all of their concerns, and I spent
several weeks crafting a bill to address
a number of those issues.

On February 12, I introduced S. 2068,
the Guard and Reserve Enhanced Ben-
efit Act. That is a comprehensive bill
that will minimize the challenges at
home when these brave men and
women leave their jobs, leave their
schools, and leave their families to pro-
tect our homeland and fight terrorism.

Since that meeting back in January,
many of the Guard and Reserve mem-
bers with whom I met have now been
deployed to Iraq. Currently, more than
5,400 brave Washington National Guard
and Reserve soldiers have been acti-
vated, including 3,200 members of the
81st Armored Brigade who are serving
in Iraq today. They are part of the
more than 168,000 Guard and Reserve
troops who have been called to active
duty from States around the country.

Our Washington Guard and Reserve
troops are among the more than 22,000
total troops from Washington State
who are supporting Operation Iraqi
Freedom and Operation Enduring Free-
dom.

As I have talked with family mem-
bers since the deployment, I have
learned a lot about the tremendous
challenges they are facing. Today, I
want to report back to them on the
steps we have taken in the Senate to
help ease their burden.

I am proud that in the past month,
the Senate has delivered on three of
those challenges I outlined in my bill
back in February. The first one we de-
livered on was health care. My bill pro-
posed providing access to TRICARE for
all members of the Guard and Reserve,
and their families, regardless of their
employment or insurance status. That
is an issue that Senators DASCHLE,
REID, GRAHAM, and others have been
working very hard on over the years. I
was a cosponsor of that TRICARE
amendment. I voted for it on June 2,
and I am very pleased that it passed
the full Senate.

Now we need the House of Represent-
atives to agree that our citizen soldiers
and their families deserve health care.
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Secondly, we made progress on an-
other challenge: the strains facing
those who employ Guard and Reserve
members. My bill offered tax credits to
employers to encourage their support
of activated Guard and Reserve. It is
something that Senator KERRY and
Senator LANDRIEU have worked on. I
was the original cosponsor of an
amendment to provide a tax credit to
employers who continue to pay active
Reserve and Guard employees, and that
passed the Senate with my support on
May 11.

Third, we have provided help for sol-
diers and families who had to provide
equipment because the military did not
provide it to them in a timely fashion.
Back on October 17, on the Senate
floor, I told the story of SPL Ian
Willet, who was deployed to Iraq on his
21st birthday last September. His fa-
ther David wrote to me and told me
that Ian and his family will have to
buy equipment that the military
should have provided.

This week in the Senate we did the
right thing for soldiers such as SPL Ian
Willet and his family. On Monday, I
voted for an amendment directing the
Secretary of Defense to provide reim-
bursement to soldiers who face this
hardship. I was proud to be a cosponsor
of the Dodd amendment that passed
this body by an overwhelming margin.

Today, the Senate has the oppor-
tunity to pass the Murray childcare
amendment, and that will be another
important and critical step forward for
families who are sacrificing for all of
us.
I have raised these issues time and
again on the Senate floor because I be-
lieve if the American people are told
about the silent sacrifices that so
many families are making, they will
demand that we do more.

President Bush is visiting Fort Lewis
in my State tomorrow, and I hope dur-
ing his visit he shines a bright light on
the sacrifices that families are making
while their loved ones serve our coun-
try overseas. I think it is critical that
he hears directly from these families,
as I have, about the burdens our Guard
and Reserve are facing today. It is im-
portant that he support the steps we
have taken in the Senate to help those
families with health care, payroll,
equipment, and, today, childcare. I
hope the President will make it clear
to those in the House of Representa-
tives that the support we provided in
the Senate cannot be removed from the
Defense bill in the dark of night.

One critical support we need to take
care of is this amendment on childcare
that I am offering today. I offer this
amendment in honor of all the Guard
and Reserve troops who are sacrificing
for us overseas, and I offer this amend-
ment in honor of their spouses and
their children who are sacrificing so
much for us at home.

Let me explain why childcare is such
a challenge for many of our military
families. Often when a member of the
Guard or Reserve is deployed overseas,
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the remaining spouse has to go to work
to support the family and to make up
for the income their spouse has given
up because of their military service.
Unfortunately today, as we all know,
high-quality childcare is very expen-
sive and often out of reach of a single
parent.

In addition, many Guard and Reserve
families do not live anywhere near a
military installation, so they cannot
use the services that are available.

I will tell my colleagues about a
Washington wife and a mother whose
life was turned upside down when her
husband was called to active duty.
Danielle and Jack Lucas have three
children. They worked opposite shifts
to avoid the cost of daycare. In Feb-
ruary, Jack was told to report to the
81st Armored Brigade at Fort Lewis.
Danielle scrambled to figure out how
to keep her job and care for her chil-
dren, including a newborn. Unfortu-
nately, as so many of us find, the cost
of daycare was prohibitive and she was
forced to quit her job, after 10 years of
work, when her husband was deployed.

Jack’s monthly military pay was
$1,000 less than his civilian job. So
when it became impossible to make
ends meet, Danielle moved to another
part of my State where rent was less
expensive. She has now gone back to
work, but the cost of daycare is still
not affordable. She juggles today with
help from her family and her friends to
watch her three children, and she often
has as many as three different people
watching her children in one 8-hour pe-
riod.

While SPL Jack Lucas is taking the
same risks as all Active-Duty soldiers
in Iraq, his family has faced emotional
and financial turmoil that will be alle-
viated with the Murray amendment.
We cannot continue to ignore the needs
of our Guard and Reserve families.

Unfortunately, Danielle’s situation is
not an isolated case. When MAJ Jake
Callahan was called back to duty, his
wife Kathleen and two small children
were suddenly faced with a childcare
dilemma. Kathleen’s job requires her to
travel and attend work events on week-
ends and evenings, but her son has spe-
cial needs, and the cost of childcare is
financially out of the question. Kath-
leen struggles with the stress of aban-
doning her career now or continuing to
rely heavily on her family for
childcare.

Kathleen is not alone. Lisa Palmer
made the difficult decision to quit her
job as a registered nurse when her hus-
band was deployed to Iraq with the 81st
Armored Brigade. After her husband
was deployed, her two sons began expe-
riencing severe emotional problems
due to their father’s departure. Lisa be-
lieved it was important for one parent
to be at home to help her sons through
these challenges. Her son’s depression,
his nightmares, his overwhelming sad-
ness require constant assurance and
support by her. Lisa has now started to
work part time at the hospital to help
lessen the tremendous financial strain
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of their greatly reduced family income.
However, like Danielle and Kathleen,
Lisa is only able to do so by leaning
heavily on her family and friends to
provide childcare.

All three of these women tell me
they honestly do not know how they
are going to make it through until
their husbands return home. The cur-
rent support system for our deployed
and activated Guard and Reserve fami-
lies is broken. We need a fix to keep
our families strong while their spouses
serve our Nation. Unless we soften the
tremendous burdens they face, we may
have trouble retaining the soldiers we
have and recruiting the new soldiers we
need.

This amendment is about easing the
burden on those who serve us today,
recognizing that we ask more of them
so we need to provide them with more
support, ensuring that we can recruit
and retain our Guard and Reserve
members for our future security.

I have heard some of my colleagues
argue that some of these Guard and Re-
serve proposals are too expensive. We
may hear that claim again today. But
I think we need to look at the costs of
abandoning these families who are
serving. We need to look at how much
pain it causes them. I have talked with
these families. They are trying to serve
our country honorably, but they can-
not do it when they are so worried
about how they are going to keep their
children safe and secure while they
work to keep their families financially
capable. We need to look at how this
issue threatens our ability to recruit
and retain the voluntary military we
need to protect us.

We are spending $5 billion a month
on the war in Iraq, and virtually all of
this spending goes right to the deficit
that our grandchildren are going to in-
herit. Supporting our Guard and Re-
serve families is not cheap but we need
to do it if we still want to have a Guard
and Reserve system after all of these
long, extended deployments. These
families are part of our war effort.
They are part of the war on terrorism.
They are part of the war in Iraq. They
are part of our homeland security ef-
forts.

All of our military families are sacri-
ficing today. Our Guard and Reserve
troops are doing the right thing. They
are meeting their obligations. They are
protecting our people and they are
serving our country with honor.

We have to acknowledge that our un-
precedented deployment of Guard and
Reserve Forces is creating tremendous
new hardships that we have not had to
deal with before. The amendment be-
fore the Senate now gives us the oppor-
tunity to do the right thing for these
families and for the loved ones who are
serving. We are asking so much of our
Guard and Reserve members and their
families. We have an obligation to
make it easier for their spouses and
their children during these long de-
ployments.

The Murray childcare amendment
and the other steps we have taken tell
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our Guard and Reserve soldiers that
they can serve our country overseas,
even on long deployments, and know
their families will be financially secure
and they will be able to get childcare
and health care.

So my message to our Guard and Re-
serve families is: We gave you access to
health care through TRICARE. We
made sure you were reimbursed if you
had to buy protective equipment. We
made sure employers can continue to
keep your loved ones on the payroll by
providing employer tax credits. Today,
this body will assure you that you have
an ease of mind when it comes to your
children that you left behind, that they
have the childcare that is so critical to
the well-being of your family.

We made progress. We have much
more to do. We need to keep the pres-
sure on to make sure when we get to
conference behind closed doors these
measures are not lost.

There are several other elements of
my original comprehensive bill that
have not been addressed yet, but today
I think it is extremely important that
we adopt this amendment.

The DOD is supportive of this amend-
ment. It is for our activated soldiers. I
urge the Senate to adopt this amend-
ment today. I hope we can do it effi-
ciently and quickly because I think we
will send a strong message to those
who are serving us so honorably over-
seas today.

The PRESIDING OFFICER (Mr. EN-
SIGN). The Senator from Virginia.

Mr. WARNER. Mr. President, I com-
mend our colleague. This is a subject
that certainly will be approached in a
very bipartisan way.

I am wondering, do we have any pro-
cedural requirement on that family
who needs childcare, to express some
sort of need for it before it is automati-
cally granted? Would the Secretary
adopt regulations? I just ask the dis-
tinguished Presiding Officer if I may
enter into a colloquy with our distin-
guished colleague on that.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. MURRAY. Mr. President, this
would allow the DOD Secretary of De-
fense to promulgate the process for the
families to go through. It would be dis-
cretionary for him.

Mr. WARNER. That is very helpful.

Mr. LEVIN. Will the Senator yield
for a question on that point?

Mr. WARNER. Yes, of course.

Mr. LEVIN. In the form of a question
to the Senator from Washington, whose
amendment fills in such a gap and real-
1y meets such an incredibly important
need for childcare, but is it not true
that in section (a)(3), the bottom of
page 2, you do provide specifically:

The Secretary shall prescribe in regula-
tions priorities for the allocation of funds for
provision of access to child care. . . .

So the amendment itself does provide
for those regulations to be adopted by
the Secretary of Defense?

Mrs. MURRAY. The Senator is abso-
lutely correct. I think it is also impor-
tant to point out there is no direct
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spending. It simply authorizes the Sec-
retary of Defense to help geographi-
cally dispersed Active-Duty military
families.

Mr. WARNER. I thank our colleague.
I asked the question so as to make it a
part of the record of the proceedings
today. So often when Congress acts on
an amendment such as this, which is so
important to so many families, they
suddenly hear from Washington, ‘“You
got childcare.” But I think we better
put in a caution: Yes, childcare hope-
fully will be made available, but there
has to be some showing of a require-
ment. Because it is my understanding
the Department of Defense now has a
number of childcare centers here in the
Greater Washington area. Frankly, the
adequacy is questionable. Some fami-
lies do not have access to them. But
those families, I point out, might not
be able to meet the criteria in the
opening section 1:

In any case where the children of a covered
member of the Armed Forces are geographi-
cally dispersed. . . .

Those families theoretically are not
geographically dispersed, but they are
caught in between the class that you
are establishing and those who are near
a major military installation here in
Washington, yet there are inadequate
childcare facilities.

Those are the types of things that are
going to have to be worked out should
this become law.

Mrs. MURRAY. Mr. President, there
is no doubt the childcare is an issue
that is very difficult for many families,
and to provide all this support for
every family is something that will be
extremely difficult. We all acknowl-
edge that. But there is a specific group
of families serving us overseas today in
Iraq and Afghanistan who are abso-
lutely excluded from any help whatso-
ever. My amendment assures that they
are not excluded.

Mr. WARNER. Fine. We definitely
want to care for those. Those families
who are not serving overseas yet have
been pulled up abruptly from Reserve
or Guard status, yet where the husband
or the wife—whichever the case the
uniform may be worn—is not deployed
overseas, they may have a critical
problem, too.

Mrs. MURRAY. The amendment be-
fore us is in support of all activated
personnel.

Mr. WARNER. You make reference to
those families overseas repeatedly. I
just want to make sure about some of
those at home.

Mrs. MURRAY. The Senator is cor-
rect.

Mr. WARNER. Fine. On the basis of
that, we are prepared to accept the
amendment on this side.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, let me
first commend the Senator from Wash-
ington. She has been tenacious, abso-
lutely determined to provide childcare
for military personnel. She has devised
this amendment to take care of the
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ones who are currently employed in
Iraq and Afghanistan, because their
families surely are the ones who, first
and foremost, we have to try to take
care of, where they have no other alter-
native on base because they are geo-
graphically dispersed.

This amendment provides funds for
childcare for members of the Armed
Forces who do not have access to mili-
tary childcare programs because they
are geographically dispersed and there
is no military childcare program avail-
able to them. These will mainly be
Guard and Reserve people but not ex-
clusively. There may be families of Ac-
tive-Duty people who are normally on
active duty, who because their loved
one is now in Iraq or Afghanistan, for
instance, take the family back home
and who also will have access to
childcare because of this amendment.

It is discretionary spending. I note
the Department of Defense supports
this amendment. It seems to me the
fact that the Senator from Washington
was able to work with the Department
of Defense to actually obtain their sup-
port for her amendment is a notable
success for which she is entitled to the
commendation of this body and the
thanks of this Nation.

I hope this amendment will be adopt-
ed by the Senate. I do not know if a
rollcall is necessary. If it is, I hope we
strongly support this amendment, and
I commend Senator MURRAY for her te-
nacity and for the sensitivity which
she shows in so many issues, but in this
case on the childcare needs of this
country.

Mr. WARNER. Mr. President, I have
indicated that colleagues on this side
of the aisle are very anxious to work to
make this childcare available subject
to the availability of funds, as the
amendment states. We are prepared to
move on, make it totally bipartisan,
and voice-vote this amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, without objection the amendment
is agreed to.

The amendment (No. 3427) was agreed
to.

Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. WARNER. Mr. President, we are
prepared to proceed with the amend-
ment on important aspects of missile
defense by our colleague from Cali-
fornia.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

AMENDMENT NO. 3368

Mrs. BOXER. Mr. President, I call up
amendment No. 3368.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from California [Mrs. BOXER]
proposes an amendment numbered 3368.

Mrs. BOXER. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.
The amendment is as follows:
(Purpose: To allow deployment of the
ground-based midcourse defense element of
the national ballistic missile defense sys-
tem only after the mission-related capa-
bilities of the system have been confirmed
by operationally realistic testing)
On page 33, after line 25, insert the fol-
lowing:
SEC. 224. LIMITATION ON DEPLOYMENT OF
GROUND-BASED MIDCOURSE DE-
FENSE ELEMENT OF THE NATIONAL
BALLISTIC MISSILE DEFENSE SYS-
TEM.

The ground-based midcourse defense ele-
ment of the national ballistic missile defense
system may not be deployed for initial de-
fensive operations before the Secretary of
Defense certifies to Congress that the capa-
bilities of the system to perform its national
ballistic missile defense missions have been
confirmed by operationally realistic testing
of the system.

Mrs. BOXER. Mr. President, we are
going to face a series of amendments
on the missile defense system, and I be-
lieve I have an amendment which I am
surprised we even have to have a long
debate about because it is so straight-
forward. It says let us not spend the
money to deploy the system until it
has been tested and until it has been
certified as passing those tests by the
one office that has the capability of
doing it, which is the Office of Director
of Operational Test and Evaluation.

We want to ensure that the ballistic
missile defense system the President
plans to deploy later this year has
passed these tests.

In 1983, Congress created the Office of
the Director of Operational Test and
Evaluation—DOT&E. It is now headed
by Mr. Thomas Christie.

The Office of DOT&E was created
under the ‘“fly before you buy’” law.
“Fly before you buy’ makes a lot of
sense for our taxpayers. Frankly, when
it comes to defending our country, my
goodness, how much more important
can it be before we tell our people they
are protected that we actually know
they are protected and that the tests
which have been done have been signed
off on by the very office that has been
created for that purpose?

The office oversees the operational
testing programs of all major military
systems. Operational testing is in-
tended to be as realistic as possible.
This includes testing at night, testing
in bad weather, using soldiers rather
than contractors who have a special in-
terest in the outcome of the test, and
using expected enemy counter-
measures.

Let me repeat that. In order to have
operational tests that you can trust,
the testing has to be done under real-
istic circumstances. We don’t know if
our enemy is going to attack us on a
beautiful, clear day with the wind
blowing at a certain rate. The fact is,
we need to test under the harshest con-
ditions so that we know what we are
deploying works. It must be a realistic
test. Most importantly, the tests must
be conducted by the Office of DOT&E—
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the program that is developing the
weapons system.

I am sure you are going to hear peo-
ple stand up and fight against this
amendment.

I have to tell you that if you really
look at the facts, they do not have
them on this side. If I were to ask one
of my constituents, who knew nothing
about this at all, who they would rath-
er have testing our military systems to
make sure they work, the contractor,
who has an economic interest in it; the
program director, who has an economic
interest in getting the program funded;
or basically an independent office that
was set up by Congress, the Office of
Director of Operational Test and Eval-
uation, I think the answer would be
clear. People would want an objective
test.

My amendment requires that the
Secretary of Defense confirm that the
ground-based, midcourse missile de-
fense system has passed these oper-
ational tests prior to deployment for
initial defensive operations. It is very
simple—fly before you buy, test before
you deploy, common sense, following
the wishes of Congress that knew this
was a problem when we set up that of-
fice.

Here is why it is important. This
amendment is important because the
current plan of the Missile Defense
Agency does not include any oper-
ational testing at any time in the fore-
seeable future.

Let me say that again. The current
plan of the Missile Defense Agency
does not include any operational test-
ing at any time in the foreseeable fu-
ture. And this statement I just made
has been confirmed by the Office of Di-
rector of Operational Test and Evalua-
tion.

Imagine: We are about to spend $10
billion on this program. It is the big-
gest program in the defense budget, as
I understand it, and we are going to de-
ploy without operational testing.

On December 17, 2002, President Bush
announced that the United States will
declare a midcourse ballistic missile
defense system ready for defense oper-
ations at the end of the year. That is
interesting. He declared and announced
that we would be ready to deploy be-
fore the system was tested. He should
say: Assuming it passes the tests by
the appropriate evaluation agency,
which is DOT&E. But he didn’t say
that. The Pentagon’s current plan is to
deploy the first interceptor missile in
late July, and before the system be-
comes operational by the end of Sep-
tember when five interceptors are in
place at Fort Greeley, AK. The Missile
Defense Agency hopes to have a total
of 10 interceptor missiles in place by
the end of January 5 at both Fort Gree-
ley and Vandenberg Air Force Base in
California.

They are moving ahead without any
operational testing done by the office
that was created to do this.

This plan that I described to you,
known as Block 2004, will eventually
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result in the deployment of 20 missile
interceptors by the end of next year.

There is a serious problem here. We
have no way of knowing that these in-
terceptor missiles will actually be able
to protect us from an incoming bal-
listic missile attack. The system Presi-
dent Bush is deploying has been tested
eight times—not by the Director of the
Office of Operational Test and Evalua-
tion, it has been tested by the DOD.
The contractor was involved in those
tests, and the program director was in-
volved in those tests of the Missile De-
fense Agency, but not the office that
has been created to be the objective
tester. The tests were conducted,
again, by the Pentagon’s Missile De-
fense Agency in cooperation with the
contractor—not the DOT&E.

These tests were highly scripted.
They occurred in an unrealistic test
environment, and only five of the eight
were successful.

Here is the GAO report.

The date is April of 2004. This is a rel-
atively new report. In this report, the
GAO criticizes the administration’s
plan, saying:

as a result of testing shortfalls and the
limited time available to test the BMDS
[Ballistic Missile Defense System] being
fielded, system effectiveness will be largely
unproven when the initial capability goes on
alert at the end of September 2004.

That is when the initial five missiles
will be deployed.

This report from the General Ac-
counting Office, which is the investiga-
tive arm of the Congress, goes on to
say:

the Missile Defense Agency predicts with
confidence that the September 2004 defensive
capability will provide protection of the
United States against limited attacks from
Northeast Asia. However, testing in 2003 did
little to demonstrate the predicted effective-
ness of the system’s capability to defeat bal-
listic missiles as an integrated system.

And from the GAO, who we pay a lot
of money to, to advise us, they go on to
say:

None of the components of the defensive
capability have yet to be flight tested in
their fielded configuration (i.e., using pro-
duction-representative hardware).

My friends, the GAO has essentially
exposed the fact that the President
plans a ‘“Wizard of Oz’ defense. We
have seen the Wizard of Oz. That Wiz-
ard of Oz was scary, but when you pull
back the curtain, it was just some lit-
tle guy.

I want to see a successful missile de-
fense system. I want to see it work.
Ever since I have been in Congress, I
have been voting continually for re-
search, research, so we have one sys-
tem in place that works. It would be
the greatest to have. We may eventu-
ally have it. I hope to God we do. I am
from California. I want a missile de-
fense system. I am worried. I am just
as worried, however, that if we tell our
people they are defended and we do not
have objective testing behind it, it will
be a very hard blow to people and a
waste of money that, God knows, we
need in other areas of the military and
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in other ways to defend our people
from the suitcase bomb or an attack on
a nuclear power plant, which we know
the terrorists are looking at.

The President’s decision, in my view,
before the testing is done, is a waste of
our resources. The total amount re-
quested for missile defense in 2005 is
$10.2 billion, more than any other de-
fense system in one year ever.

To put this $10.2 billion in perspec-
tive, let me read the budgets of some of
the programs in agencies critical to
protecting us from the threat of ter-
rorism. I have a chart listing what we
spend in other areas that are key in
our fight against terrorism.

The entire missile defense system is
$10.2 billion. That includes everything,
research and everything else. I am
talking about the deployment costs,
which are about $3.7 billion of the $10
billion. This chart shows the $10.2 bil-
lion, which is the entire missile defense
cost. The money we are talking about
spending is $3.7 billion to deploy these
20 missiles.

Look what we have spent on the
other areas to protect our people. The
customs and border protection is $6.2
billion. My colleague, Senator MCCAIN,
right now is holding a hearing—unfor-
tunately I could not do it because I had
to be here—on our problems at the bor-
der, protecting our borders from ter-
rorism. The fact is, we need to spend
more in high-tech equipment to better
protect our people from terrorists
crossing the border. The total is $6.2
billion, compared to $10.2 billion on
missile defense; Transportation secu-
rity, $56.3 billion; Coast Guard, $7.4 bil-
lion; FEMA, $4.8 billion; Office of Do-
mestic Preparedness, $3.5 billion. This
is what we are talking about spending
on this deployment—3$3.7 billion of the
$10 billion—before it is operationally
tested by the office that is supposed to
do that.

We know the customs and border pro-
tection is the front line in protecting
the American public against terrorism.
Transportation Security Administra-
tion—we all know what happened on 9/
11; they are responsible for keeping our
airlines safe but also our railroads and
our ports secure—$5.3 billion, and we
are going to spend $3.7 billion on an un-
tested deployment? Coast Guard, $7.4
billion. Imagine that is what we spend
on the Coast Guard, and they are right
in the line of fire. I visit my Coast
Guard ports all the time. They are the
lead Federal agency in maritime safe-
ty. They are so important. We spend
$7.4 billion. And we are spending $10.2
billion on the entire missile defense
and ready to toss out $3.7 billion of
that in this initial deployment.

All of FEMA, the lead agency for pre-
paring us to respond to all domestic
disasters, including acts of terrorism,
$4.8 billion. We are about to spend $3.7
billion on an untested system, and we
are spending $4.8 billion on FEMA.

Office of Domestic Preparedness, $3.5
billion, which is less than we will spend
on an untested system. They are the
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lead agency responsible for preparing
the Nation against terrorism by assist-
ing States and local governments in
preparing for terrorists acts.

The Presiding Officer must hear the
same things I hear at home from the
police officers, from nurses, from the
first responders, the firefighters. They
are hurting. They need our help. Would
it not be better at the moment now not
to waste $3.7 billion on this initial de-
ployment, if we have that extra fund-
ing, but to put it into the fight on ter-
rorism?

My amendment does not cut any
money from this program. My amend-
ment does not cut one dollar from the
program. However, it says, do not
spend the money until the system is
operationally tested. We will have
other attempts because other people
will be taking out some funding. I do
not touch the funding. All I say is, test
it before you deploy it. If the Office of
Operational Test and Evaluation comes
back with a good report, then I say
please deploy but not until that time.

We are at war with al-Qaida and with
terrorism. The only four nations that
have ever successfully tested a nuclear
capable intercontinental missile are
Russia, France, Britain, and China. We
are not at war with them.

We will talk about Korea and Iran.
There are fears, and I share the fears,
that this technology could get into the
hands of the wrong countries or some-
how a terrorist could get his or her
hands on one of these missiles. That is
why I want to protect our country
against the potential of this kind of a
strike. However, I do not want a make-
believe system. I do not want a Wizard
of Oz system.

I want a system I can look my people
in the eye and say: We spent $3.7 billion
deploying the first aspects of this sys-
tem, and we know it works. I think my
people deserve to know that.

When I was in the House, I was on the
Armed Services Committee, and I
worked very hard on procurement re-
forms. I enjoyed so much being on the
Armed Services Committee in the
House. I was there for years. We had
some wonderful debates. What we
found is: ‘‘Fly before you buy’’ is essen-
tial. And that is all we are saying. We
want to know the system works. We
want to be able to tell the people the
system works. And, clearly, we should
look at the threat we face.

Now, the reason I am for this pro-
gram, the reason I have voted for this
program many times for research, is
because I want to have a system that
works. Why? North Korea. I am very
fearful of North Korea. Although I be-
lieve we can try our best and do more
to negotiate with them, there is no
question I am worried about a poten-
tial missile system in North Korea.

But here is the issue. We have a capa-
bility that is not talked about that
much here, but the Pentagon’s former
Director of DOT&E, Philip Coyle, has
said: We would never wait until North
Korea has launched a missile attack.
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“We’d blow it up on the ground.” We
have the capability to know when
these missiles are being moved into
place. Let me repeat what Philip Coyle
said, the Pentagon’s former Director of
DOT&E:

We would never wait until the thing was
launched. We’d blow it up on the ground.

Now, I subscribe to that theory. I
want to blow it up on the ground. I
think Philip Coyle is right. With our
capabilities, we could see any move-
ment, and we would know. But
wouldn’t it be great to intercept a mis-
sile once it is in the air? Absolutely. If
we could not destroy it before it was
launched, definitely. But let’s oper-
ationally test the system first, with
the people who are hired to do this for
the taxpayers.

Now, let’s hear what the Union of
Concerned Scientists is saying. They
are an independent nongovernmental
organization. They released an analysis
of the President’s plan to deploy a mis-
sile defense system. Let me read you
two of their findings:

The Block 2004 missile defense will have no
demonstrated capability to defend against a
real attack since all flight intercept tests
have been conducted under highly scripted
conditions with the defense given advance
information about the attack details.

Now, do we think our enemies are
going to place a call to us and say here
is what we are going to do; here is what
time we are going to do it; here is the
weather we are going to do it in; here
is the day? No. The fact is, we have not
realistically tested this system.

This is what the Union of Concerned
Scientists says:

Unsophisticated countermeasures that
could readily be implemented by countries
such as North Korea remain an unsolved
problem for mid-course defenses against
long-range missiles.

So they are calling our counter-
measures that we are using unsophisti-
cated. It is a problem. This means that
any country able to launch an ICBM is
also capable of using countermeasures
to fool our interceptors.

The Union of Concerned Scientists
report ends with their recommendation
that the Pentagon’s Missile Defense
Agency should:

[H]alt its deployment of the Block 2004
Ground-based Mid-course Defense system
and Congress should require MDA to conduct
operationally realistic testing of the system
before it is deployed.

I thank the Union of Concerned Sci-
entists because it was their very clear
writing that led me to this amend-
ment. In addition, common sense led
me to this amendment. In addition,
many former generals who have spoken
out on this led me to this amendment.
I agree with the scientists. That is why
my amendment says that before we de-
clare the system operational, we
should know that it has been tested in
a realistic manner.

I want to show you the list of 49 gen-
erals who have written on this issue. I
say to the Presiding Officer, I think
you would find this very interesting.
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This is a list of 49 generals and admi-
rals who call for missile defense post-
ponement because they do not believe
the testing is adequate.

In a recent statement these 49 gen-
erals and admirals have written to
President Bush asking that the deploy-
ment of a ground-based midcourse mis-
sile defense system be postponed. Their
letter points out that the Pentagon has
waived the operational testing require-
ments that are essential to deter-
mining whether this highly complex
system of systems is effective and suit-
able.

The last paragraph of their letter
sums up the concerns of these generals
and admirals:

As you have said, Mr. President, our high-
est priority is to prevent terrorists from ac-
quiring and deploying weapons of mass de-
struction. We agree. We therefore rec-
ommend, as the militarily responsible course
of action—

The militarily responsible course of
action—
that you postpone operational deployment of
the expensive and untested GMD system and
transfer the associated funding to acceler-
ated programs to secure the multitude of fa-
cilities containing nuclear weapons and ma-
terials and to protect our ports and borders
against terrorists who may attempt to smug-
gle weapons of mass destruction into the
United States.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD this
letter signed by 49 retired generals and
admirals.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MARCH 26, 2004.
President GEORGE W. BUSH,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: In December 2002,
you ordered the deployment of a ground-
based strategic mid-course ballistic missile
defense (GMD) capability, now scheduled to
become operational before the end of Sep-
tember 2004. You explained that its purpose
is to defend our nation against rogue states
that may attack us with a single or a limited
number of ballistic missiles armed with
weapons of mass destruction.

To meet this deployment deadline, the
Pentagon has waived the operational testing
requirements that are essential to deter-
mining whether or not this highly complex
system of systems is effective and suitable.
The Defense Department’s Director of Oper-
ational Test and Evaluation stated on March
11, 2004, that operational testing is not in the
plan ‘“‘for the foreseeable future.”” Moreover,
the General Accounting Office pointed out in
a recent report that only two of 10 critical
technologies of the GMD system components
have been verified as workable by adequate
developmental testing.

Another important consideration is bal-
ancing the high costs of missile defense with
funding allocated to other national security
programs. Since President Reagan’s stra-
tegic defense initiative speech in March 1983,
a conservative estimate of about $130 billion,
not adjusted upward for inflation, has been
spent on missile defense, much of it on GMD.
Your Fiscal Year 2005 budget for missile de-
fense is $10.2 billion, with $3.7 billion allo-
cated to GMD. Some $53 billion is pro-
grammed for missile defense over the next
five years, with much more to follow. De-
ploying a highly complex weapons system
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prior to testing it adequately can increase
costs significantly.

U.S. technology, already deployed, can pin-
point the source of a ballistic missile launch.
It is, therefore, highly unlikely that any
state would dare to attack the U.S. or allow
a terrorist to do so from its territory with a
missile armed with a weapon of mass de-
struction, thereby risking annihilation from
a devastating U.S. retaliatory strike.

As you have said, Mr. President, our high-
est priority is to prevent terrorists from ac-
quiring and employing weapons of mass de-
struction. We agree. We therefore rec-
ommend, as the militarily responsible course
of action, that you postpone operational de-
ployment of the expensive and untested GMD
system and transfer the associated funding
to accelerated programs to secure the mul-
titude of facilities containing nuclear weap-
ons and materials and to protect our ports
and borders against terrorists who may at-
tempt to smuggle weapons of mass destruc-
tion into the United States.

Mrs. BOXER. Mr. President, the ad-
mirals and generals are essentially
asking to take that money, that $3.7
billion, out of the $10 billion, and di-
vert it to other programs. I am not
doing that. I am simply fencing the
money and saying: You can spend it
when the tests pass. So they are really
asking more than I am doing.

The people who wrote this letter are
some of our most distinguished mili-
tary men and women. I am going to
read the names of these generals and
admirals:

ADM William J. Crowe, United
States Navy, Retired; GEN Alfred G.
Hansen, United States Air Force, Re-
tired; GEN Joseph Hoar, U.S. Marine
Corps, Retired; LTG Henry E. Emerson,
Army, Retired; LTG Robert Gard, Jr.,
Army, Retired; VADM Carl Hanson,
Navy, Retired; LTG James Hollings-
worth, Army, Retired; LTG Arlen
Jameson, Air Force, Retired; LTG Rob-
ert Kelley, Air Force, Retired; LTG
John Kjellstrom, Army, Retired; LTG
Dennis McAuliffe, Army, retired;—they
are all retired, so I will not continue to
say that—LTG Charles P. Otstott,
Army; LTG Thomas Rienzi, Army;
VADM John Shanahan, Navy; LTG
Dewitt Smith, Jr., Army; L'TG Horace
G. Taylor, Army; LTG James Thomp-
son, Army; LTG Alexander Weyand,
Army; MG Robert Appleby, Army.

Mr. REID. Will the Senator from
California yield for a question?

Mrs. BOXER. Yes.

Mr. REID. I have spoken to the two
managers. Senator LEVIN wants to
speak in support of your amendment
for 5 minutes. They want 25 minutes to
respond to your statement.

Mrs. BOXER. Sure.

Mr. REID. We would like to set a
vote for around 12:30.

Mrs. BOXER. OK.

Mr. REID. Which is 40 minutes from
now.

Mr. WARNER. Mr. President, and no
second degrees prior to the vote.

Mr. REID. Yes.

Mrs. BOXER. I am happy to take an-
other 7, 8 minutes and then finish.

Mr. WARNER. That runs us into
about 35 minutes on your time.
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Mrs. BOXER. I will finish in 5 min-
utes.

Mr. REID. Yes. Senator BOXER will
speak for 5 minutes. He will speak for
5 minutes. That will give you 40 min-
utes and will be about evenly balanced.

I ask unanimous consent that on the
pending Boxer amendment, there be 10
minutes left on the proponents’ side, 5
minutes for Senator BOXER, and 5 min-
utes for Senator LEVIN, and the re-
maining time be under the control of
Senator WARNER, and that there be a
vote at 12:30 with no second-degree
amendments prior to the vote.

Mr. WARNER. Reserving the right to
object, could we state no later than
12:30? We may be yielding back time.

The PRESIDING OFFICER. Does the
Senator so modify his request.

Mr. REID. Yes, and that Senator
BOXER could have 1 minute prior to the
vote.

Mr. WARNER. We will take on this
side equal time with 1 minute prior to
the vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. May I ask the Senator,
I do get a vote on this?

Mr. REID. Yes, at 12:30.

Mrs. BOXER. The reason I am read-
ing these names is because these are
names we know. These are our heroes:
Major General Appleby, Major General
Boatner, Major General Bradshaw,
Major General Brady, Major General
Burns, Rear Admiral Center, Major
General Crawford, Major General Ed-
monds, Rear Admiral Elliot, Major
General Faith, Rear Admiral Gormley,
Major General Griffitts, Rear Admiral
Grojean, Major General Haddock,
Major General Holbein, Major General
Hyman, Major General Jackson, Major

General Lawson, Major General
Luchsinger, Major General LeCleir,
Major General Willoughby, Brigadier
General Cannon, Brigadier General

Costa, Brigadier General Cowan, Briga-
dier General Foote, Brigadier General

Forney, Brigadier General Grubbs,
Brigadier General Hastings, Brigadier
General Johns, Brigadier General
Roush.

This is not easy for these people to
come out here now and do this. They
believe, as I do, and as I hope col-
leagues on both sides of the aisle feel—
and I don’t know what will happen with
this—that with all of the threats we
face today, we have to take care of ev-
erything. But for goodness’ sake, be-
fore we make a $3.7 billion deployment
decision, let us test the system with
the agency that was set up to do it, not
with the program that is kind of fight-
ing for its life always because that is
what happens around here, whether it
is in the military or any service. You
can’t rest with that and with the con-
tractors that have the economic stake.
This separate objective office is the
one.

I stand with the scientists who say
we need the realistic test. I stand with
the 49 former generals and admirals
who say the militarily responsible

S6921

course is not to spend this money until
these tests pass. The Pentagon’s cur-
rent Director of the DOT&E, Thomas
Christie, says we can’t be sure the sys-
tem will work against a real North Ko-
rean missile. So why wouldn’t we fly
before we buy? Why wouldn’t we be
sure that we are spending the money
for the taxpayers in a wise way?

I want this as much as anybody else.
I want this very much to work. But I
don’t want to spend the money until we
know we have tested the system real-
istically, and that is common sense.

Again, I named the names of these
admirals. They want to go even fur-
ther. They want to postpone this. I am
saying let’s not take away the money.
Keep the money in place. Let’s just
make sure the appropriate agency does
the testing. That appropriate agency is
the Director of Operational Test and
Evaluation. It is very simple. I hope
my colleagues will support this. We are
being told by the people who know that
it is not ready yet for deployment.

I thank my colleagues for their pa-
tience. I yield the floor. I look forward
to a good vote.

Mr. WARNER. Mr. President, I yield
myself such time as I may require. I
would like to enter into a brief col-
loquy with our colleague from Cali-
fornia. If we can keep the answers
short, I want to frame, for those Mem-
bers following this debate, my percep-
tion of what your amendment does. I
start by pointing out that last year,
this body, this Congress, in a con-
ference report, approved 20 ground-
based interceptors—they have been au-
thorized—16 of which will be based at
Fort Greely, AK, and four of which will
be placed at Vandenberg, CA. They are
being fielded as part of a missile de-
fense test bed. This test bed is required
for operational realistic testing and
provides some measure of operational
capability which serves as a basis for
the IDO.

Is that basically a correct statement
of what we did last year?

Mrs. BOXER. I am sorry. My staff
was pointing out something. You are
asking me if what?

Mr. WARNER. What we did last year,
this body authorized moving ahead on
20 test bed sites, 16 in Alaska and the
balance in your State. Am I correct?

Mrs. BOXER. Yes.

Mr. WARNER. Is not the purpose of
your amendment to stop that process?

Mrs. BOXER. Absolutely not.

Mr. WARNER. Then how do you pro-
ceed to do any testing if you stop the
test bed?

Mrs. BOXER. We want operational
testing. We want the tests to be done
by the appropriate office. That is the
purpose of the amendment. That is ex-
actly what the generals are saying.
That is what the admirals are saying.

Mr. WARNER. I thank my colleague.

Mrs. BOXER. Sure.

Mr. WARNER. I interpret it quite dif-
ferently. The amendment would pro-
hibit deployment of the ground-based
midcourse missile defense system until
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the Secretary certifies to Congress
that the capabilities of the system to
perform its national missile defense
missions have been demonstrated in
operationally realistic testing.

We authorized precisely what was to
be done last year. We are proceeding on
that basis right now. And as I look at
this amendment, it would be in effect
to reverse what we did last year and
start off in an entirely different direc-
tion. The test bed capabilities will in-
clude space, ground, sea-based sensors,
missile defense interceptors, battle
management facilities, software, com-
mand and control, and communications
facilities. To provide additional real-
ism, military operators participate in
the tests, and the warfighter is devel-
oping a concept of operations.

So, basically, what we are doing, if
we were to adopt this amendment, is to
put a halt on this system.

As I said, I rise in strong opposition
to the Boxer amendment. This amend-
ment would prohibit deployment of the
ground-based midcourse missile de-
fense system until the Secretary cer-
tifies to Congress that the capabilities
of the system to perform its national
missile defense missions have been
demonstrated in operationally realistic
testing.

This amendment, however, is flawed.

Let me start by noting that the Mis-
sile Defense Agency, with the strong
support of the Pentagon’s Director of
Operational Test and Evaluation, is
fielding an extensive missile defense
test bed. This test bed is key to oper-
ationally realistic testing.

The test bed capabilities will include
space, ground, and sea-based sensors;
missile defense interceptors; battle
management facilities and software;
and command, control, and commu-
nications facilities and software. To
provide additional realism, military
operators participate in the tests, and
the warfighter is developing a concept
of operations.

The test bed facilities, the participa-
tion of military operators, and a good
concept of operations provide MDA the
ability to test realistically but also
provide the initial defensive capability
of the BMD System. This initial capa-
bility is based on the operational capa-
bilities inherent in the test bed. We
are, in fact, on track to field an initial,
limited defensive capability later this
year. That is what a number of Sen-
ators have described as a missile de-
fense deployment.

Indeed, the Commander of U.S. Stra-
tegic Command strongly supports the
early operational exploitation of test
bed capabilities. He is the individual
charged with assessing the military
utility of the BMD system. He testified
forcefully to our committee that the
BMD system provides a useful military
capability, contributes to deterrence,
and provides a useful option to mili-
tary commanders and national com-
mand authorities, even in the early
phases of testing. He testified that he
intends to ‘‘take full and early oper-
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ational advantage of the system’s anti-
missile capabilities under develop-
ment.”” He also wrote in a recent letter,
“U.S. STRATCOM supports the contin-
ued appropriate development of missile
defense capabilities . . . under the evo-
lutionary approach of concurrent test
and operation.”

The amendment does not recognize
the connection between the test bed
and the fielding of operational capa-
bility. If you prohibit this ‘‘deploy-
ment,” you prohibit operationally real-
istic testing—and prevent the very
basis for the certification that the
amendment requires.

The BMD system is already being rig-
orously tested. I would argue that it is
one of the most thoroughly tested sys-
tems—at this point in its develop-
ment—that we have. It has gone
through thousands of hours of ground
testing. The ground-based midcourse
missile defense element that we are
discussing has achieved successful
intercepts in five of eight tests and
proven the basic soundness of the hit-
to-kill technology. The operational
test community is deeply involved in
the test program, each test includes
operational test goals in addition to
developmental test goals.

Each test already includes a measure
of operational realism. That testing
will continue and will become progres-
sively more realistic and challenging
as the system matures. Testing suc-
cesses will provide greater confidence
that the system is performing as we ex-
pect it will.

I would further note that the fielding
of BMD systems is threat driven. Seri-
ous ballistic missile threats exist today
and will increase in the future. Con-
gress addressed this issue years ago in
the National Missile Defense Act of
1999, which states that it is the policy
of the United States to deploy a na-
tional missile defense as soon as tech-
nologically possible. The Senate passed
that act by a vote of 97-3. We need to
proceed expeditiously with fielding.

This is entirely consistent with past
practice. Our nation has often fielded
military systems without completion
of operational testing in response to an
urgent military need. These systems
include the Joint STARS system in the
first Persian Gulf War, and the Global
Hawk and Predator UAVs in the war on
terror. Deployment of these systems—
which had not completed testing—
greatly increased the security of our
nation. The same will be true when we
have fielded the missile defense sys-
tem.

I urge my colleagues to oppose this
amendment.

I ask the chairman of the sub-
committee to address the Senate and
allocate the time on this side.

Mr. ALLARD. Mr. President, I thank
the chairman for yielding to me. Sen-
ator KYL was on the Senate floor. I
thought I would go ahead and give him
an opportunity to make some com-
ments. I would like to make some com-
ments following his remarks.
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Mr. WARNER. Does the Senator from
Colorado agree with me as to what this
amendment does?

Mr. ALLARD. I do. If you take down
the test bed, you in effect are going to
stop the progress of the missile defense
program. The real issue is, if you take
down any part of it, it is so intertwined
and interconnected, you slow down and
stop the whole system. Your comments
are very pertinent. They are very much
in order. I have tremendous concern
that this in effect is going to undo
what the Congress has worked so hard
to do.

If you remember, initially the legis-
lation directed that we move forward
on missile defense as soon as techno-
logically feasible. We are ready to
move ahead, and we need to.

I yield 10 minutes to the Senator
from Arizona.

Mr. KYL. Mr. President, with regard
to the amendment before us, the chair-
man of the committee and of the sub-
committee have made precisely the
right point. Congress has passed a law
to get us to this point today, to begin
the kind of operational testing that ev-
erybody agrees we need to do, that
even critics of the missile defense pro-
gram want us to do. Yet now they say
let’s stop building the missiles that
would be used for the operational test-
ing.

The essence of this is captured in one
of the first comments of the Senator
from California.

She talked about the concept of “‘fly
before you buy,” which ordinarily is
the way we buy military equipment
but not always. She noted that is one
of the reasons why the Office of Test
and Evaluation was created, and she
noted there had been problems as a re-
sult of the fact that not all of the oper-
ational testing had been done on this
program.

Let me quote from the person who
heads that office, the Director for
Operational Test and Evaluation,
Thomas Christie, on this precise issue
in his recent testimony before the Sen-
ate Armed Services Committee:

. I think the issue we’re talking about
here is the building of missiles that will be
put into silos that are part of the test bed,
and we have to have this test bed in order to
do some of the testing that will become more
realistic engagements, geometrics, for exam-
ple, than we’ve been able to do before. And
some of these attributes of this test bed are
in response to criticism that came from my
office and my predecessor in previous admin-
istrations. . . .

Mr. President, that is the precise
point. The criticism has been that not
all of the testing has been under the
kind of realistic conditions that would
be the real battlefield we need to be
able to test against. It has been done
by contractors, and, of course, that is
the way you have to start out to test
the components and make sure they
work. Eventually, you have to build
the missiles, put them into the ground,
and test them in real conditions. What
better way to do that than to put them
in the actual silos in which they will
have to be located in Alaska?
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By the way, when Thomas Christie
speaks of this, he talks about the
places for the best chance of inter-
cepting missiles, where we think they
might come in. Where is that? Alaska.
Weather conditions in Alaska are not
necessarily the best. We have to test
these missiles under conditions where
there would be several feet of snow or
ice on top of the missile silo, the lid
that has to be blown off for the ground-
based missile interceptor to be shot off.
That is why we have to have missiles
precisely in the place where they can
be tested under these operational con-
ditions. That is precisely why we have
to, A, authorize and, B, fund this group
of 10 missiles which will be part of the
test bed.

Now, the fact that they may also
have the capability in an extreme
emergency of actually shooting down a
hostile missile should not be a bad
thing. If, God forbid, a hostile country
should challenge us and either mistak-
enly launch a missile at us or inten-
tionally do so against us, wouldn’t it
be nice to have the missile in the silo
to shoot it down with? I fear some op-
ponents—certainly not anybody on the
Senate floor—would say you cannot do
that because we have not certified yet
that it is an operational system.

In the 1991 gulf war, for example,
when we had an air defense system
called Patriot and Saddam Hussein
began sending Scud missiles at our
troops in Saudi Arabia and Kuwait, we
actually sent that air defense system
to Saudi Arabia, doing some fixes to it
on the way over, and we put it on the
ground. As the Scuds were launched,
we fired Patriot missiles at them. We
didn’t hit them all, but I think we hit
something like about a third of the
Scud missiles.

That system wasn’t designed to shoot
down missiles. It had never been oper-
ationally tested and hadn’t been cer-
tified for deployment, but in an emer-
gency we needed it. We have done that
with other systems, such as JSTARS
and some of our unmanned aerial vehi-
cles. There are some other programs we
can talk about that we didn’t ‘“‘fly be-
fore we buy’ with those systems. We
had them in a developmental process,
and all of a sudden we needed them and
we used them. Thank God, they were
there to be used.

So even if we had to use one of these
missiles in an emergency, God forbid,
would anybody object to us doing that?
Would we have to say, wait a minute,
we don’t have the certification called
for in the Boxer amendment yet?
Sorry, we cannot defend ourselves.

I think not. It is an unrealistic re-
quirement. More importantly, it is a
requirement that even the head of the
group that we have set up, the Director
of the Operational Test and Evaluation
Office, has said is unnecessary.

We need to move forward in building
these missiles so we can put them in
the silos and conduct the operational
tests that we all agree need to be con-
ducted.
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I note that our colleague from Cali-
fornia said she has always voted for re-
search. I accept her word on that. But
part of the problem for missile defense
is that a lot of us vote for research, but
when it comes to bending the metal,
actually building the system and put-
ting it into the ground, that is when
people say we need to slow up, we have
not done enough testing, we are not
sure it will work against everything.
So we have spent an awful 1ot of money
on missile defense and, frankly, a lot of
research, but we have not been able to
put something into the ground.

President Bush said, when he came
into office, we are going to put some-
thing into the ground that will work.
We may have to let it evolve as it
moves forward, and we will make
changes as we learn more and more.
But that is all right. At least we have
an initial capability that might work,
God forbid, should somebody acciden-
tally launch something against us, or
even do so intentionally. I look at our
weapons systems, such as the F-16s
that are tested at Luke Air Force Base
in Arizona. I am not sure which version
of the F-16 we are flying now, but it is
not the A, B, C, or D. We build systems
and we Kkeep improving them. We
evolve in our technology and keep put-
ting that new technology into the sys-
tems.

That is precisely what we have de-
cided to do with missile defense, rather
than trying to come up with the per-
fect system that will defeat any kind of
offensive system against us. We under-
stand we need to start with something
that will be rudimentary and at least
will deal with a threat coming from a
country like—let’s say North Korea,
and it may not work against one of the
old Soviet systems, for example. But as
we get better, we will include those
new technologies into these systems,
improve them; so as our adversaries de-
velop systems, we will be one step
ahead of them.

Finally, part of the purpose of this is
deterrence. It is not just to be able to
defeat a missile that might be thrown
against us. The message we want to
send to North Korea, Iran, and other
countries is the same one we sent to
Soviet Union, which it heard loudly
and clearly. It was the message Presi-
dent Reagan sent: We have the econ-
omy to outspend you, out-research
you, out-build you, and we are going to
build a missile defense that will defeat
you. Why go to the trouble, since you
cannot afford to do it, of trying to
build an offensive system that we can
defeat? That is the message we want to
send to these potential enemies. We
can deploy a system and we will always
be able to have a system that will de-
feat what you throw against us. Why
take the time and trouble to develop
that kind of system? It has a deterrent
effect as well.

We need to move forward with this
system and defeat the Boxer amend-
ment. Both Chairman WARNER and the
Senator from Colorado, Senator AL-
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LARD, are precisely correct in their op-
position to this amendment.

Mr. ALLARD. I thank the Senator
for his statement. I recognize in a pub-
lic way his great work on this par-
ticular issue, and his comments are
very enlightening.

I will yield myself 6 minutes.

I rise in strong opposition to the
Boxer amendment. Today, we face a
clear threat from long-range missiles
in North Korea. Iran has made no se-
cret of its intent to develop long-range
missiles. We may have to deal with
that threat in the not-too-distant fu-
ture. That is the truth.

Consequently, I have great concern
about this amendment, which seems
relatively straightforward but it is po-
tentially devastating to the effort to
defend our Nation from long-range mis-
sile threats. I say ‘‘seems straight-
forward” because I can actually read
this amendment three different ways.
None of these readings seem useful to
the defense of this country.

If I focus on mission, I would note
that Admiral James Ellis, Commander
of Strategic Command, has testified to
our committee that the ground-based
midcourse element of the ballistic mis-
sile defense system enhances deter-
rence and provides him a militarily
useful capability. On that basis, per-
haps the Secretary could provide the
certification required by the amend-
ment, even at this stage of the testing.
I don’t believe that is what the Senator
from California has in mind.

If I focus on operations, I might read
this amendment to say we can deploy
all we want, but we cannot use what we
deployed operationally. Taken lit-
erally, that would mean if North Korea
or some other nation would launch a
missile at us, we would be forbidden by
law from trying to defend ourselves. I
don’t believe that is what the Senator
has in mind either. Of course, to be
able to try to intercept such a missile,
the ground-based midcourse element
would have to be on alert and oper-
ationally ready. This is precisely why
Admiral Ellis strongly supports taking
advantage of the operational capabili-
ties of the missile defense test bed.

That brings us to the third reading
focusing on deployment. If I read the
amendment correctly, it would impose
a prohibition on any deployment of de-
fenses against long-range ballistic mis-
siles. Any additional deployment would
be prohibited until the Secretary of De-
fense certifies that operationally real-
istic testing has demonstrated that the
ground-based midcourse defense ele-
ment can perform its mission.

If that is the Senator’s intent, as I
read this, if this amendment were to
become law at the beginning of the new
fiscal year, no further fielding of
ground-based midcourse interceptors,
radars, battle management facilities,
command and control facilities, or
communications assets would be per-
mitted. These are the components of
the BMD test bed on which the initial
defense capability of the GMD element
are based.
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This has the potential to cause ex-
traordinary harm to the GMD effort by
disrupting ongoing efforts to acquire
assets for the BMD test bed, including
all of the assets I just mentioned. Re-
covering from this disruption, depend-
ing on how long fielding of capabilities
were to be suspended, could take years
and cost hundreds of millions of dol-
lars. But beyond that, as a consequence
of this disruption, and the consequent
harm to the BMD test bed, it is not
clear to me at all how the Missile De-
fense Agency could achieve the oper-
ationally realistic testing that all of us
support.

Furthermore, I believe this amend-
ment fails to grasp the essentials of
how the Department of Defense and the
Missile Defense Agency are attempting
to field missile defenses as effectively
and expeditiously as possible.

The ballistic missile defense program
is a spiral development effort. That
means, in essence, develop missile de-
fenses and field those defenses if the
warfighter believes the capability has
military utility without necessarily
waiting for the 100-percent solution.
Further development then allows those
defenses to be improved in subsequent
spirals.

This amendment does not seem to
take account of this spiral develop-
ment, that the ground midcourse de-
fense system element will be able to
perform at a certain level early in its
fielding and will improve in its capa-
bilities over time or that continued
testing will demonstrate new capabili-
ties as they are developed. Testing,
which already incorporates operational
goals and some measure of operational
realism, gets more realistic and more
rigorous with time.

This method of development, testing,
and fielding does not seem to me to be
compatible with the one-time certifi-
cation by the Secretary. We all support
operationally realistic testing, but
banning deployment until a certifi-
cation appears to me to be self-defeat-
ing.

I urge my colleagues to join me in
opposing this amendment.

I would like to bring to the attention
of my colleagues a quote by Christie,
who is the Director of the Operational
Test and Evaluation Program:

I continue to strongly support the con-
struction and integration of the BMDS test
bed. This test bed will provide the elements
that make up the initial defense operations
or.. ..
the architecture of the missile defense
system.

Who is this director? He is the chief
tester. This is what the chief tester
himself is saying about how important
it is that we move forward with spiral
development where we can operation-
ally show in a test bed the dual capa-
bility.

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The Sen-
ator has used 6 minutes.

Mr. ALLARD. Mr. President, I yield
the floor and yield—how much time
does the Senator from Alabama wish?
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Mr. SESSIONS. Five minutes.

Mr. ALLARD. I yield 5 minutes to
the Senator from Alabama.

The PRESIDING OFFICER. The Sen-
ator is recognized for 5 minutes.

Mr. SESSIONS. Mr. President, I
thank Senator ALLARD for his great
leadership on the issue of national mis-
sile defense, space technology, and all
the related issues. We are fortunate to
have him as chairman of the Strategic
Forces Subcommittee. He understands
the issue. He has been dealing with it
for many years. He studied it and
brought his scientific background to
the issue. I agree with him, and I also
very much agree with the comments of
our distinguished Senator JoN KYL
from Arizona, who also has studied this
issue for many years.

We voted back when President Clin-
ton was President, and he signed the
bill to deploy a national missile de-
fense system as soon as technologically
feasible. It was an amendment, I recall,
by Senator THAD COCHRAN and Senator
JOE LIEBERMAN. It passed by a very
large vote, and we made a commitment
to do that. There was a lot of debate
about it then.

I think some people still are some-
what motivated by their criticism of
President Reagan’s Star Wars maybe;
that this would not work; it could not
work. They just did not like it. But we
voted on it after a national commission
had reported unanimously that we
needed to have this defense. Over-
whelmingly the Senators voted for it.
Since then, there has been a steadfast
effort to slow, delay, and undermine
the actual deployment of this system.

We are now on the move to deploy
this system in September in Alaska, to
put, I believe, five missiles in the
ground, and this will give us the ability
to conduct realistic testing, the kind of
testing that can actually deal with the
realistic conditions around the world,
our radar systems, our interceptor sys-
tems, the nature of the launch facili-
ties in Alaska, which is the perfect
place, people have convinced us, to de-
ploy a system and cover all the United
States. It will protect us now. It has
military capability to protect this
country when deployed.

It also could, in addition to perhaps a
threat from a nation such as North
Korea that actually rattled its missiles
a number of times and are working
steadfastly to improve their missile
system, help us deal with an accidental
launch from a country that has a mis-
sile defense program. It would give us
the ability to have protection today for
the entire United States. That is what
we committed to do.

We voted to begin this deployment in
September, and General Kadish and his
entire team, General Holly and others,
have worked so hard to prove the feasi-
bility of this system. A bullet can meet
a bullet. We have done it. We know it
will work. Now we need to set up an
operational system, a very realistic
system, deploy these missiles, and con-
tinue to test them. We will learn to
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make them even better to deal with
some of the problems we have not an-
ticipated today from this deployment
and the testing that can occur there.

We are doing this as part of the spiral
development, the idea that when you
are developing a new system such as
this, it is not possible to anticipate ev-
erything that may occur, every chal-
lenge that may be out there, and as we
learn, we continue to improve the sys-
tem.

We in Congress in the past have made
mistakes sometimes about mandating
a new weapon system, a new produc-
tion, and then demand it meet 10 char-
acteristics, when we may find, as we go
along in the development of it, if we
drop off 1 of those characteristics and
keep 9 of them, we have even more ca-
pability and a better system. We are
giving them some freedom to deploy
and test as they go.

I believe we are well on the way
under Senator ALLARD’s leadership and
Senator WARNER, the chairman of our
committee, to deal with any scientific
difficulties that have come up in the
past.

I thank the Chair for recognizing me
to speak on this issue. I join with
Chairman WARNER and Chairman AL-
LARD in urging defeat of the amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, the pend-
ing amendment would prevent deploy-
ment of the missile defense system be-
fore that missile defense system is
shown to be workable by operationally
realistic testing. That is what we are
supposed to do around here. This is
nothing new. What is new is the de-
ployment of a system before it has
been realistically tested and operation-
ally tested with no plans to ever test
the system.

There are a couple of examples where
we have deployed systems, but we have
never deployed a system without a plan
to at least operationally test at some
point. There are no such plans here. It
violates the spirit and, in one case, the
letter of the law relative to testing and
relative to ‘‘fly before you buy.”

These laws are intended to prevent
the purchase and deployment to the
field of billions of dollars in military
equipment prior to it being adequately
tested. What we have heard on the
floor is a giant rationalization for de-
ploying a system which may or may
not work. We have been told this morn-
ing that we have to deploy in Alaska
because that is where the operational
testing is going to take place. How can
there be operational testing unless
these missiles are put in the ground?

The problem is, that is not accurate.
There is not going to be flight testing
of these missiles from Alaska. That is
not just me saying that; this is what
the Department of Defense has told us.
I will quote from the DOT&E fiscal
year 2003 annual report:

Due to safety considerations, no tests are
currently planned to launch interceptors
from the operational missile fields.
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I am going to repeat it:

Due to safety considerations, no tests are
currently planned to launch interceptors
from the operational missile fields.

So these missiles are not going to be
put in Alaska in order to have some
place from which to operationally test
a missile. It is not going to happen.

Mrs. BOXER. Will the Senator yield
for a question on that point?

Mr. LEVIN. I would be happy to
yield.

Mrs. BOXER. So when Senator WAR-
NER says essentially we need to go
ahead because we are going to test this
once they are deployed, what I hear my
colleague saying the Pentagon told
him, and they put it in writing, is be-
cause of safety concerns there will be
no operational testing at those sites; is
that correct?

Mr. LEVIN. At these sites, they are
not going to be fired. So you want to
deploy before you test. Do not deploy
because you think that is where you
are going to be testing from. We are
not. That is according to the Depart-
ment of Defense.

Now another reason we are given is
that will work against the real North
Korean missile threat. That is what we
are told. Yet on March 11, the Penta-
gon’s own chief tester, Tom Christie,
testified in front of the Armed Services
Committee and Senator JACK REED
asked him whether it was true that at
this time we cannot be sure the actual
missile defense system would work
against a real North Korean missile
threat, to which Mr. Christie replied,
“I would say that’s true.”

Now, there are good arguments to
test a missile defense system which
will work. It seems to me to say that a
missile defense system which may or
may not work, which we have not test-
ed operationally or realistically, is a
deterrent against some potential
threat, is totally inaccurate as well. It
is wishful thinking. Something is not
deterred with a system which may not
work. There is testing to get a system
which does work and then deterrence
may be possible, because if there is
going to be a missile attack against us,
we always have to remember that the
people who would shoot at us, No. 1,
would destroy themselves, not us. They
may or may not destroy us depending
on how accurate the missile is, but
they would destroy themselves because
the retaliation would be swift, clear,
certain, and massive. That is the deter-
rent that works and has always worked
in the area of missiles.

Nonetheless, if one wants a defense
against such an attack, if they do not
think they can deter an attack by the
certainty of massive retaliation, if
they think some country is going to
shoot a missile at us even though it
will lead to their own destruction, then
the value of that system would be ‘‘if it
works.” But no operational testing
here.

Senator BOXER’s amendment would
prevent deployment of the administra-
tion’s national missile defense before

CONGRESSIONAL RECORD — SENATE

the capabilities of the system have
been confirmed by operationally real-
istic testing. This amendment does ex-
actly the right thing. The administra-
tion currently plans to deploy a na-
tional missile defense before the capa-
bilities of the system have been con-
firmed by operationally realistic test-
ing. This violates the entire spirit, if
not the letter, of the ‘‘fly-before-you-
buy’’ laws, because these laws are in-
tended to prevent the purchase and de-
ployment to the field of billions of dol-
lars of military equipment prior to it
being adequately tested to show that it
would work in actual combat.

Sometime in September of this year,
the Bush administration will declare a
national missile defense system de-
ployed and operational, probably with
much fanfare. However, the system has
never been realistically tested, against
targets that actually look like an
enemy missile. Instead, the targets
have had beacons on them, telling the
national missile defense where they
are, instead of using the national mis-
sile defense radars to do that. An
enemy missile will not have a beacon
on it. Yet, the DoD has never yet test-
ed this system without the target hav-
ing one. Nor has the system been test-
ed against targets that look like a
threat missile might look, with the
simple countermeasures that any
ICBM-capable country would almost
certainly have.

The Pentagon’s chief test official,
who is required by law to independ-
ently oversee and approve all oper-
ational testing of major weapon sys-
tems, has not been given any authority
over the missile defense test plans.
This chief test official is the only true
independent judge of the Pentagon’s
weapon system. The law established his
position to ensure that political or
other pressures did not result in a
weapon system being deployed before it
was ready. But the Bush administra-
tion has consistently tried to
marginalize the role of the Pentagon’s
test official in missile defense.

The result is that the testing for the
national missile defense system has re-
mained unrealistically simple. The
tests have been designed to ensure test
success, and ‘‘rack up the score,” not
to ensure the system actually works in
wartime. Despite the artificial sim-
plicity of the tests, the last major test
of the system was a failure. That was
back in December of 2002, and the DoD
has not conducted another such test in
the 18 months since then. This long
delay has been due to a number of de-
velopmental problems with the sys-
tem’s interceptors. The Pentagon still
has not fixed the developmental prob-
lems with the system, which is why the
next test, originally scheduled for
March, has been delayed by 4 months.
Yet despite these continuing problems,
test failures, and the substantial
delays, the administration still plans
to deploy the system in September, as
it has for more than a year. This is put-
ting perceived political advantages of a
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Presidential election-year before tech-
nical reality, and fiscal responsibility.

Senator BOXER’s amendment would
require realistic operational tests,
under the control of the Pentagon’s
chief tester, prior to deployment of a
national missile defense. I support Sen-
ator BOXER’s amendment, which would
put common sense ahead of missile de-
fense politics, and would reinforce the
intent of existing ‘‘fly-before-you-buy’’
laws which protect men and women in
uniform, the taxpayer, and our na-
tional security. I urge others to sup-
port this amendment as well.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I yield
myself 3 minutes.

The PRESIDING OFFICER. The Sen-
ator is recognized for 3 minutes.

Mr. ALLARD. My colleague said all
we have to have is mutually assured
deterrence. That is a policy out of the
cold war: Blow me up and I am going to
blow you up. We are past that in this
day and age. We are dealing with lead-
ers in other countries who do not care,
and that is where our threat is coming
from, it is coming from countries such
as Iran and North Korea. We need to
figure out a new system, and we need
to get it in place as quickly as we pos-
sibly can to make sure we can continue
to provide the security to this country
that the American people expect. The
missile defense system is the answer.

We are talking about a test bed that
is overlapping with an operational ca-
pability, and anything we do to delay
the operational capability, we delay
testing. When testing is delayed, the
cost of the program is run up and the
program is delayed out. Then pretty
soon there are cost overruns and then
the opposition says, well, we cannot
move forward because of all of these
delays and cost overruns.

The fact is, we are on schedule. We
expect to get these missiles in the
ground this fall, and we are going to
begin to have a system in place where
we can defend this country from an un-
expected missile attack that may
occur out of North Korea or Iran.

Mr. Christie, who I had quoted ear-
lier, in simple terms, was our chief
tester, and he states that the test bed
is necessary for evolution improvement
to the ballistic missile defense system,
and that the challenge is to do testing
in a manner that will improve the sys-
tem while supporting an operational
system.

Stating something Mr. Christie said
from his recent testimony to the full
committee, he says that fielding the
test bed provides an opportunity to
gather operational data on system per-
formance, safety, survivability, avail-
ability, and maintainability. We should
expect these data to drive system en-
hancements. The challenge will be in
achieving a defensive posture that is
flexible enough to accommodate the
necessary changes to hardware, soft-
ware, and processes that will be nec-
essary to maintain a highly available
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ballistic missile defense system, while
supporting a comprehensive testing
program that is designed to mature,
improve, and demonstrate mission ca-
pabilities through continued develop-
ment.

Mr. Christie believes the Missile De-
fense Agency test program is a strong
one, and that it is working. Unneces-
sary delays are unnecessary. We simply
cannot tolerate those. This issue is too
important to the security of this coun-
try. So I am asking that my colleagues
join me in opposing the Boxer amend-
ment. This is a devastating amend-
ment. It is creating all sorts of prob-
lems as far as the defense of this coun-
try is concerned, and it is going to se-
verely hinder what we are trying to do
with ballistic missile defense.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mrs. BOXER. Mr. President, is there
any time for me to rebut some of what
was said?

The PRESIDING OFFICER. The Sen-
ator from California has 1 minute 20
seconds remaining; the Senator from
Colorado has 8 minutes 20 seconds re-
maining.

Mrs. BOXER. Mr. President, I will
take this time to rebut some of what
has been said.

The amendment I am offering with
Senator LEVIN does not cut one slim
dime from the National Missile Defense
Program. All it says is, let us make
sure the system works before we ex-
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pend $3.7 billion to deploy it. How peo-
ple can say that is devastating is be-
yond belief.

If one wants to talk about dev-
astating, devastating is investing
money in something that will not work
when it is needed. Devastating is some-
thing where the people of this country
are told they are protected when they
are not because the agency that was
set up to test this is not in charge of
the operational testing.

The opponents to this amendment
also say something else over and over
again: It is important we deploy these.
Then we will test.

The fact is, the Pentagon them-
selves—and I ask unanimous consent to
have printed in the RECORD this Pen-
tagon report in which they say:

Due to safety considerations, no tests are
currently planned to launch interceptors
from the operational missile fields.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Director, Operational Test and

Evaluation]
FY 2003 ANNUAL REPORT
DOD PROGRAMS, ARMY PROGRAMS, NAVY AND

MARINE CORPS PROGRAMS, AND AIR FORCE

PROGRAMS
Ground-Based Midcourse Defense (GMD)

The Ground-based Midcourse Defense
(GMD) element is an integrated collection of
components that perform dedicated func-
tions during an ICBM engagement. As
planned, the GMD element includes the fol-
lowing components:

MAJOR GMD TEST LIMITATIONS AND MDA MITIGATION PLANS
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GMD Fire Control and Communications.
The communications network links the en-
tire element architecture via fiber optic
links and satellite communications. For
IDO, all fire control will be conducted within
the GMD element.

Long-range sensors, including the Up-
graded Early Warning Radar, the
COBRADANE radar, and the Ground-Based
Radar Prototype. In December 2005, a sea-
based X-band (SBX) radar is to be incor-
porated.

Ground Based Interceptors and emplace-
ments, consisting of a silo-based ICBM-class
booster motor stack and the Exoatmospheric
Kill Vehicle (EKV). The plan for the 2004
Test Bed plan places six Ground Based Inter-
ceptors at Fort Greely, Alaska, and four at
Vandenberg Air Force Base, California. In
2005, plans are to place ten more at Fort
Greely.

GMD soon plans to interface with other
BMDS elements and existing operational
systems through external system interfaces.
Through FY06, these plans include GMD
interfacing with the Aegis SPY-1B radars
and satellite-based sensors and communica-
tions.

To date, the GMD program has dem-
onstrated the technical feasibility of hit-to-
kill negation of simple target complexes in a
limited set of engagement conditions. The
GMD test program in FY03 was hindered by
a lack of production representative test arti-
cles and from test infrastructure limitations.
Delays in production and testing of the two
objective booster designs have put tremen-
dous pressure on the test schedule imme-
diately prior to fielding. The most signifi-
cant test and infrastructure limitations and
mitigation plans are described in the table
below.

Limitation

Comments

MDA mitigation plan

Lack of a deployable boost vehicle

Lack of a realistically placed midCOUrSE SENSOF ........cvvuvervvererrvererriireeneiiensniinns

Fixed intercept point

The Orbital booster has been tested in developmental flight tests without at-
tempted intercepts. The Lockheed booster testing has slipped such that it
may not be available for IDO.

The GMD test radar is collected at the interceptor launch site. The FPQ-14
radar, a non-deployable asset that tracks a transmitter attached to the
test target, currently accomplishes the midcourse tracking and discrimi-
nation functions.

Al of the flight tests to date have had similar flyout and engagement pa-
rameters. This limitation includes range constraints and a requirement
not to create space debris.

MDA is proceeding with deployment plans emphasizing the Orbital booster.
Testing will continue with both designs as Lockheed booster production
resumes.

GMD is developing a mobile, sea-based radar. The p
this radar in the GMD Test Bed occurs in the post-2005 time frame.

t of

The 2004 Test Bed expands the flyout range and engagement conditions.
Space debris creation remains a problem.a Transitioning between testing
and operations is a concern.

aThese factors constrain test engagements to relatively low target intercept altitudes and downward directed velocities for both the target and interceptor.

Intercept Flight Test-9 (IFT-9) took place
on October 14, 2002, resulting in a successful
intercept. The target suite consisted of a
mock warhead and a number of decoys
launched from the Vandenberg Air Force
Base, California, towards the Reagan Test
Site. IFT-9 (largely a replay of IFT-8) was
designed to increase confidence in the GMD
capability to execute hit-to-kill intercepts.
Overall, the test execution was nominal al-
though the EKV experienced the track gate
anomaly previously observed in IFT-7 and
IFT-8. The software changes incorporated in
IFT-9 to mitigate this problem were not suc-
cessful. Further changes were made prior to
IFT-10.

In December 2002, GMD attempted a night
intercept in IFT-10. In this test, the EKV
failed to separate from the surrogate boost
vehicle and therefore the ability to intercept
the target could not be tested. The failure to
separate was attributed to a quality control
failure combined with shock and vibration
loads on the EKV. As a result, corrective
measures taken to fix the track gate anom-
aly found in previous tests could not be used.

GMD suspended intercept flight testing
after the EKV failed to separate from the
surrogate booster in IFT-10. IFT-11 and IFT-
12 that employed the problematic surrogate

booster were eliminated from the schedule.
This decision was reasonable given the in-
creased risk of surrogate boost vehicle fail-
ure, the resources that would have to be di-
verted from tactical booster development to
fix the problems, and the limited amount of
additional information to be gained in IFT-
11 and IFT-12 over that available from pre-
vious flight tests. It does, however, leave
very limited time for demonstration of boost
vehicle performance, integration of the boost
vehicle to the new, upgraded EKV, and dem-
onstration of integrated boost vehicle/inter-
ceptor performance. IFT-13A and IFT-13B re-
main in the schedule as non-intercept flight
tests to confirm booster integration and per-
formance. IFT-13C was added to the schedule
and represents a significant exercise of the
Test Bed infrastructure. It will be the first
system-level flight test to use the Kodiak,
Alaska, facility to launch a target missile.
While it is not a planned intercept attempt,
it will fully exercise the system and may re-
sult in an intercept. IFT-13C also addresses a
long-standing concern over target presen-
tation that has not yet been tested. IFT-14
and IFT-15 are the next official intercept at-
tempts and are scheduled for May 2004 and
July 2004, respectively.

The Orbital Sciences Corporation booster
was successfully tested with a mock EKV on
August 16, 2003. Shock and vibration environ-
ments were measured and compared to pre-
vious test levels. Preliminary analyses sug-
gest that the new booster produces lower
than expected vibrations at the EKV. Per-
formance of the real EKV mated with the Or-
bital booster will be demonstrated in IFT-14
prior to IDO. Similar demonstration flights
for the Lockheed Martin booster design are
slipping due to technical difficulties and sev-
eral explosions at the missile propellant
mixing facility. Silos and related construc-
tion projects at Fort Greely, Alaska; Kodiak,
Alaska; and Vandenberg Air Force Base,
California, are proceeding on schedule. Due
to safety considerations, no tests are cur-
rently planned to launch interceptors from
the operational missile fields.

To date, EKV discrimination and homing
have been demonstrated against simple tar-
get complexes in a limited set of engagement
conditions. Demonstrations of EKV perform-
ance are needed at higher closing velocities
and against targets with signatures, counter-
measures, and flight dynamics more closely
matching the projected threat. In addition,
system discrimination performance against
target suites for which there is imperfect a
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prior knowledge remains uncertain. GMD is
developing a SBX radar mounted on a semi-
submersible platform. The SBX radar, sched-
uled for incorporation into the GMD element
in December 2005, is designed to be a more
capable and flexible midcourse sensor for
supporting GMD engagements. This radar
will improve the operational realism of the
flight test program by providing a moveable
mid-course sensor.

A flight demonstration of the BMDS capa-
bility using Aegis SPY-1B data (particularly
for defense of Hawaii) is planned for IFT-15
in FY04. A flight demonstration of
COBRADANE is currently not planned, and
its capability will need to be demonstrated
by other means until an air-launched target
is developed. IFT-14 and IFT-15, scheduled
for FY04, are intended to provide demonstra-
tions of integrated boost vehicle/EKV per-
formance. Even with successful intercepts in
both of these attempts, the small number of
tests would limit confidence in the inte-
grated interceptor performance.

Mrs. BOXER. Here we have a situa-
tion where you have an amendment
that does not cut any money from this,
that just says fly before you buy. I
hope my colleagues will approve it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I know we
are under a time agreement. I ask
unanimous consent for a couple of min-
utes to report on what is happening
with the bill so far. I was asked this
morning to give a report on this. I
would like to do that.

Mr. ALLARD. Would you repeat your
request?

Mr. REID. I would like a couple of
minutes to give the Senate a report on
what we have done on the bill so far,
the number of amendments and such.

Mr. ALLARD. On the Defense author-
ization bill? We have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, we have
been on this bill 12 days counting
today, but 4 of those days are our fa-
mous—or infamous, however you look
at it—Mondays and Fridays. So actu-
ally we spent 8 days on this bill. When
we dispose of this amendment, the
Boxer amendment, we will have dis-
posed of 79 amendments. During this
period of time, counting the Boxer
amendment, we will have had 12 roll-
call votes.

For a Defense authorization bill, we
have not spent an inordinate amount of
time on it. We have not spent very
much time at all. There have been very
few quorum calls. The quorum calls we
had this week have been most produc-
tive. We have been able to work out the
problem dealing with the South Caro-
lina situation, as the Presiding Officer
knows. We were able to work out var-
ious other problems with the quorum
calls we had. Even having had quorum
calls, they were very short. So I think
we have accomplished quite a bit in a
very short period of time on this bill.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I would
like to call on the Senator from Mis-
sissippi and yield him 3 minutes to
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comment on the Boxer amendment. I
want to recognize, in a public way,
that he is the one who carried the ini-
tial amendments on the missile defense
system that said we move forward
when technologically feasible and he
has been a real leader in the defense of
this country.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. COCHRAN. I thank the distin-
guished Senator from Colorado for
yielding to me. I also thank him for his
leadership on this issue in the Armed
Services Committee. He has been a key
proponent and a very persuasive sup-
porter of the National Missile Defense
Program and missile defense generally.

This amendment would undermine
the ability of our Department of De-
fense to go forward in the deployment
and protection of our country through
the use of ballistic missile technology
and capabilities. These capabilities
have been developed in response to leg-
islation that was approved by the Con-
gress and signed by the Chief Executive
to develop a missile defense capability
that could defend the United States
against missile attack.

We have made great progress since
those initial authorizations were ap-
proved by the Congress. We are now in
a position of actually deploying a sys-
tem that is workable. The testimony of
General Kadish before our Appropria-
tions Committee and before the Armed
Services Committee has clearly indi-
cated the successful progress of this
program to date. We should continue to
support it and we should defeat this
Boxer amendment.

Mr. ALLARD. Mr. President, I would
like to know what time remains on the
Boxer amendment.

The PRESIDING OFFICER. There is
6 minutes 50 seconds.

Mr. ALLARD. On our side. How about
the other side?

The PRESIDING OFFICER. All time
has expired, other than the 2 minutes
preceding the vote.

Mr. ALLARD. Mr. President, I would
like to yield myself 2 minutes. I would
like to make a couple of summary
comments.

First, technologically we are ready
to move ahead. The various compo-
nents of this missile defense system
have been shown to be functional and
scientifically can happen. What needs
to be established is all the communica-
tions systems that run from California
to Alaska to Colorado, to some of our
space satellites, to some of our ships at
sea, to the Hawaiian Islands, to the
Kwajalein Islands, over thousands and
thousands of miles, that they can com-
municate with one another.

There is only one way to do that. You
have to put together a large test bed.
This test bed happens to also be the
same thing we would use to operation-
ally defend ourselves. To not continue
on a dual pathway does not make any
sense at all. That is why it is so very
important that we defeat this Boxer
amendment.
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Mr. Christie, who is the tester, is the
one who has been following this. It has
been stated time and time again that
he is satisfied with the progress, the
way we are moving forward. He is the
expert. He says: You are doing a good
job. Keep it up. I am satisfied. I am re-
sponsible and accountable for how this
program has gone ahead. He has been
before the committee and made that
statement.

It is very important that we defeat
this Boxer amendment. I ask my col-
leagues to join me.

I think the chairman has a concern
or two he wants to raise. I yield the
floor.

Mr. WARNER. Mr. President, I wish
to advise Senators, Senator LEVIN and
I have conferred. We have the next
amendment following this vote to be
provided by the Senator from Rhode Is-
land, Mr. REED, No. 3354. I reserve the
right to put on a second-degree amend-
ment. As soon as we provide the sec-
ond-degree amendment to the other
side, it is my expectation, during the
course of the deliberations, we will be
able to work out a time agreement.

Mr. LEVIN. Hopefully, we can work
out a time agreement after we see the
second-degree amendment.

Mr. WARNER. That is correct. There
is no restriction. Offer the amendment.

Mr. LEVIN. And the second-degree
amendment is not available at this
point?

Mr. WARNER. It momentarily will
be available. I think we can yield back
all time. I didn’t know whether the
Senator wanted another minute to
speak to the amendment. Did she ask
for it?

The PRESIDING OFFICER. The Sen-
ator from California is recognized for 1
minute.

Mrs. BOXER. I thank the Senator.

I think we have had a good debate. I
am just saying to colleagues, these are
the names of retired admirals and gen-
erals you all admire. They are saying
we have to delay this deployment be-
cause we have no idea that this system
works.

To my colleagues who said let’s de-
ploy it and then test it, the Pentagon
in its own words has said they can’t do
it. It is not safe. Here it is. They say:

Due to safety considerations, no tests are
currently planned to launch interceptors
from the operational missile fields.

So the Pentagon has said very clear-
ly—and good for them because it would
be too dangerous—they are not going
to operationally test from the missile
fields. So what are we doing? We are in-
vesting $3.7 billion out of the $10 billion
to move forward with a system that is
untested.

For those people who say this is a
devastating amendment, why do they
support ‘“‘fly before you buy,” which is
the way we do things around here? This
is a way to get around realistic testing.
That doesn’t make us any safer; it
makes us weaker. It makes us vulner-
able.

So I hope you will stand with these 49
generals and admirals and Senator
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LEVIN and me and vote for the Boxer-
Levin amendment.

The PRESIDING OFFICER. There is
1 minute remaining.

Mr. WARNER. I say to our col-
leagues, this issue was acted upon last
year. Money was authorized and appro-
priated. The program is underway. The
effect of this amendment is to cancel
what the Congress did last year.

I yield the remainder of our time. I
think a vote is now in order.

The PRESIDING OFFICER. All time
has expired. The question is on agree-
ing to the amendment.

Mr. REID. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second? There appears to be.

The clerk will call the roll.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER (Mr. TAL-
ENT). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 42,
nays 57, as follows:

[Rollcall Vote No. 124 Leg.]

YEAS—42
Akaka Dorgan Leahy
Baucus Durbin Levin
Biden Edwards Lincoln
Bingaman Feingold Mikulski
Boxer Feinstein Murray
Breaux Graham (FL) Pryor
Byrd Harkin Reed
Cantwell Hollings Reid
Carper Inouye Rockefeller
Conrad Jeffords Sarbanes
Corzine Johnson Schumer
Daschle Kennedy Snowe
Dayton Kohl Stabenow
Dodd Lautenberg Wyden
NAYS—57
Alexander DeWine McCain
Allard Dole McConnell
Allen Domenici Miller
Bayh Ensign Murkowski
Bennett Enzi Nelson (FL)
Bond Fitzgerald Nelson (NE)
Brownback Frist Nickles
Bunning Graham (SC) Roberts
Burns Grassley Santorum
Campbell Gregg Sessions
Chafee Hagel Shelby
Chambliss Hatch Smith
Clinton Hutchison Specter
Cochran Inhofe Stevens
Coleman Kyl Sununu
Collins Landrieu Talent
Cornyn Lieberman Thomas
Craig Lott Voinovich
Crapo Lugar Warner
NOT VOTING—1
Kerry

The amendment (No. 3368) was re-
jected.

Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. ALLARD. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, we
have advised the Senate that the Sen-
ator from Rhode Island, Mr. REED, will
have an amendment.

Mr. President, if the Senator is ready
to send his amendment to the desk,
then I would like to send up a second-
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degree amendment, and we will pro-
ceed.

Mr. REED addressed the Chair.

The PRESIDING OFFICER. Does the
Senator from Virginia yield the floor?

Mr. WARNER. Yes.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island is recognized.

AMENDMENT NO. 3354

Mr. REED. Mr. President, I call up
amendment No. 3354.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Rhode Island [Mr. REED]
proposes an amendment numbered 3354.

Mr. REED. Mr. President, I ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To require baselines for and test-
ing of block configurations of the Ballistic
Missile Defense System)

On page 33, after line 25, insert the fol-
lowing:

SEC. 224. BASELINES AND OPERATIONAL TEST
AND EVALUATION FOR BALLISTIC
MISSILE DEFENSE SYSTEM.

(a) OPERATIONAL TESTS.—(1) The Director
of the Missile Defense Agency shall prepare
for and conduct, on an independent basis,
operationally realistic tests of each block
configuration of the Ballistic Missile Defense
System being fielded.

(2) The tests shall be designed to permit
the evaluation of each block configuration of
the Ballistic Missile Defense System being
fielded by the Director of Operational Test
and Evaluation.

(3) The Director of the Missile Defense
Agency shall carry out tests under paragraph
(1) through an independent agent, assigned
by the Director for such purpose, who shall
plan and manage such tests.

(b) APPROVAL OF PLANS FOR TESTS.—The
Secretary of Defense shall assign the Direc-
tor of Operational Test and Evaluation the
responsibility for approving each plan for
tests developed under subsection (a).

(c) EVALUATION.—(1) The Director of Oper-
ational Test and Evaluation shall evaluate
the results of each test conducted under sub-
section (a) as soon as practicable after the
completion of such test.

(2) The Director shall submit to the Sec-
retary of Defense and the congressional de-
fense committees a report on the evaluation
of each test conducted under subsection (a)
upon completion of the evaluation of such
test under paragraph (1).

(d) CoOST, SCHEDULE, AND PERFORMANCE
BASELINES.—(1) The Director of the Missile
Defense Agency shall establish cost, sched-
ule, and performance baselines for each
block configuration of the Ballistic Missile
Defense System being fielded. The cost base-
line for a block configuration shall include
full life cycle costs for the block configura-
tion.

(2) The Director shall include the baselines
established under paragraph (1) in the first
Selected Acquisition Report for the Ballistic
Missile Defense System that is submitted to
Congress under section 2432 of title 10,
United States Code, after the establishment
of such baselines.

(3) The Director shall also include in the
Selected Acquisition Report submitted to
Congress under paragraph (2) the significant
assumptions used in determining the per-
formance baseline under paragraph (1), in-
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cluding any assumptions regarding threat
missile countermeasures and decoys.

(e) VARIATIONS AGAINST BASELINES.—In the
event the cost, schedule, or performance of
any block configuration of the Ballistic Mis-
sile Defense System varies significantly (as
determined by the Director of the Ballistic
Missile Defense Agency) from the applicable
baseline established under subsection (d), the
Director shall include such variation, and
the reasons for such variation, in the Se-
lected Acquisition Report submitted to Con-
gress under section 2432 of title 10, United
States Code.

(f) MODIFICATIONS OF BASELINES.—In the
event the Director of the Missile Defense
Agency elects to undertake any modification
of a baseline established under subsection
(d), the Director shall submit to the congres-
sional defense committees a report setting
forth the reasons for such modification.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

AMENDMENT NO. 3453 TO AMENDMENT NO. 3354

Mr. WARNER. Mr. President, at this
time I send an amendment to the desk
in the second degree to the pending
amendment.

The PRESIDING OFFICER. The
clerk will report the second-degree
amendment.

The assistant legislative clerk read
as follows:

The Senator from Virginia [Mr. WARNER]
proposes an amendment numbered 3453 to
amendment No. 3354.

The amendment is as follows:

(Purpose: To require the Secretary of De-
fense to prescribe and apply criteria for
operationally realistic testing of fieldable
prototypes developed under ballistic mis-
sile defense program)

In the matter proposed to be inserted,
strike subsections (a) and (b) and insert the
following:

(a) TESTING CRITERIA.—Not later than Feb-
ruary 1, 2005, the Secretary of Defense, in
consultation with the Director of Oper-
ational Test and Evaluation, shall prescribe
appropriate criteria for operationally real-
istic testing of fieldable prototypes devel-
oped under the ballistic missile defense spi-
ral development program. The Secretary
shall submit a copy of the prescribed criteria
to the congressional defense committees.

(b) USE OF CRITERIA.—(1) The Secretary of
Defense shall ensure that, not later than Oc-
tober 1, 2005, a test of the ballistic missile
defense system is conducted consistent with
the criteria prescribed under subsection (a).

(2) The Secretary of Defense shall ensure
that each block configuration of the ballistic
missile defense system is tested consistent
with the criteria prescribed under subsection
(a).

(¢) RELATIONSHIP TO OTHER LAW.—Nothing
in this section shall be construed to exempt
any spiral development program of the De-
partment of Defense, after completion of the
spiral development, from the applicability of
any provision of chapter 144 of title 10,
United States Code, or section 139, 181, 2366,
2399, or 2400 of such title in accordance with
the terms and conditions of such provision.

Mr. WARNER. Mr. President, we
would be happy, on this side, to work
out a time agreement as soon as the
Senator from Rhode Island is able to
indicate to us the amount of time he
desires. We will quickly respond as to
the amount of time we would desire.

Mr. REED. Mr. President, I think if T
could have an hour on my side.
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Mr. WARNER. I say to the Senator,
an entire hour on your side?

Mr. REED. I would not attempt to
simply fill the hour. I would yield back
time if we have reached a point where
we have sufficiently discussed it.

Mr. WARNER. Mr. President, I would
request we have an hour on this side,
with the expectation we will be able to
yield time back.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Virginia has the floor and
makes a unanimous consent request.

Mr. WARNER. Mr. President, I am
happy to yield to the Senator for pur-
poses of a statement.

The PRESIDING OFFICER. Does the
Senator from Michigan wish to be rec-
ognized?

Mr. LEVIN. I thank the Chair.

Mr. President, the suggestion of an
hour on this side relative to the Reed
amendment, would that include the
proposed time for the second-degree
amendment to be offered by Senator
WARNER? Does the hour that you have
estimated you would need include time
for debate on the Warner second de-
gree?

The next question is this: If the War-
ner second-degree amendment prevails,
which is a substitute, then the ques-
tion is, Would the hour that you are re-
ferring to, then—without seeing, know-
ing exactly what would be in the sec-
ond-degree amendment that would be
offered—cover the debate time for your
second-degree amendment to the sub-
stitute?

Mr. REED. If I may respond, it would
be appropriate if we took an hour de-
bating both the Reed first degree and
the Warner second degree. At the con-
clusion of a vote on the Warner second-
degree amendment, then there would
be no time agreement entered into. It
would be my intention to offer——

Mr. LEVIN. If that substitute were
adopted——

Mr. REID. Could I be recognized?
Would anybody be insulted if I asked
for a quorum call?

Mr. WARNER. No.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Mr. President, we are
moving along in a very cooperative
spirit. We are going to ask for a time
agreement on the Reed amendment and
the Warner second-degree amendment
as a package. They will be considered
in the course of 2 hours, hopefully less.
At the conclusion of the debate on
these two amendments, we will then
proceed to a record vote on the Warner
amendment. In the event the Warner
amendment prevails, then the Chair
would recognize the Senator from
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Rhode Island for the purpose of a per-
fecting amendment, which he has a
right to do under the rules, but in order
to keep the sequence moving, I would
like to advise the Senate that it would
be done in that way. At this time, until
we see the perfecting amendment, we
cannot set a time agreement on that.
But it would be my hope that we can
move along expeditiously, first by
crunching the 2 hours to less, moving
to a vote, and then the perfecting
amendment and concluding, hopefully,
a brief colloquy, debate on that, and
vote, if that becomes necessary. Have 1
correctly stated it?

Mr. REID. Mr. President, of course,
there would be no amendments in order
to either of the amendments, the one of
Senator REED or your second degree.

Mr. WARNER. That is correct. But
there would be in order an amendment
to the perfecting amendment.

Mr. REID. I understand that. I have
no objection to that. We have no objec-
tion to that.

The PRESIDING OFFICER. So the
Chair gets it straight, if the Senator
from Virginia could clarify, this is a re-
quest for a 2-hour time agreement on
the second-degree amendment?

Mr. WARNER. Let me try that again.
We have before the Senate at this time
the underlying Reed amendment. We
have the Warner amendment in the
second degree. We ask for an hour on
each. At the conclusion of that period
of time, which I hope will be less than
2 hours, the Senate would proceed to a
record vote on the Warner amendment.
I am asking for the yeas and nays in-
corporated in this. After that is taken,
the Chair would then recognize the
Senator from Rhode Island for the pur-
pose presumably of offering a per-
fecting amendment.

Mr. REID. Mr. President, however, if
the Warner amendment does not pass,
then we would vote on the underlying
Reed amendment.

Mr. WARNER. The Senator is cor-
rect.

Mr. LEVIN. Immediately.

Mr. WARNER. Immediately.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada.

Mr. REID. Mr. President, it is my un-
derstanding that following the votes or
vote, whatever the case may be, there
will be probably a number of judges we
might be called to vote on. My point is
at around 3 or thereabouts, there could
be a series of as many as four or five
votes.

Mr. WARNER. That is a leadership
request, I so advise the Democratic
whip.

Mr. REID. It is not a unanimous con-
sent request.

Mr. WARNER. It is just an advisory
for Senators. But I understand that my
leader will be making that request.

The PRESIDING OFFICER. The Sen-
ator from Virginia asked for the yeas
and nays on the second-degree amend-
ment; is that correct?

Mr. WARNER. That is correct.
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The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. WARNER. Are the yeas and nays
ordered on the underlying amendment
of the Senator from Rhode Island? If
not, I so ask.

The PRESIDING OFFICER. The
Chair informs the Senator, it is not in
order to request the yeas and nays on
the first-degree amendment at this
time without consent.

Does the Senator from Virginia yield
the floor?

Mr. WARNER. I yield the floor.

The PRESIDING OFFICER. Who
yields time under the unanimous con-
sent agreement?

Mr. REED. Mr. President, I yield my-
self such time as I may consume.

I rise to offer an amendment which
would implement the recommendations
of the General Accounting Office for
missile defense testing and base align-
ment. Last month the GAO issued a re-
port on missile defense entitled ‘‘Mis-
sile Defense Actions Are Needed To En-
hance Testing And Accountability.” In
its report, the GAO makes some com-
monsense recommendations to improve
the testing of missile defense and to in-
crease accountability of Congress for
missile defense programming.

The principal recommendation is
that at some point there is developed
and executed a plan for operational
testing. That is a very critical point.
As the GAO pointed out, they would
recommend to the Missile Defense
Agency that they prepare for and con-
duct, on an independent basis, not
within the purview of the Missile De-
fense Agency but on an independent
basis, operationally realistic tests of
those missile defenses. This is the way
we develop and deploy major weapons
systems in the United States. We do
initial testing. We prove out the tech-
nologies. But before we field them, we
g0 ahead and do a test on their oper-
ational capacities. That is the basic ap-
proach. It is a good approach, a sound
approach. The GAO recommendations
would make the missile defense pro-
grams consistent in this regard with
all other programs.

The second aspect of the proposed
amendment would be to require the
Missile Defense Agency to require
course baselines so that we know how
much we are spending with respect to
missile defense. We know what the
course goals are. We know when they
are exceeded or when they are con-
strained by good planning and good
management. These are two funda-
mental aspects of any sound military
procurement program.

Missile defense is one of the most
complicated programs we will ever at-
tempt to field in the history of this
country.

I believe it is appropriate at this
juncture to take a look at this missile
defense system as it exists today. I
think you will hopefully concur with
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me that we do need some realistic oper-
ational testing.

First, this is the basic architecture of
the system. The system we are deploy-
ing in Alaska is designed principally, if
not exclusively, to counter one poten-
tial threat—the threat of a missile
coming from North Korea. Now, the
system is composed of several major
elements. I will review them.

First is the DSP early warning sat-
ellite. This is a defense system that has
been flying since the 1970s. It is well
proven, but essentially all this system
does is spot the lift-off of an enemy
missile, or potential adversary missile,
coming out of North Korea or anyplace
else. It was put up in the 1970s as part
of the cold war to identify a Russian
missile or Chinese missile being ig-
nited. That is a rather established
technology. It provides just the cue
that an enemy missile has been
launched.

The next part of the proposed system
is the Aegis ships. They have radar, but
it was designed not to track ICBMs.
Rather, it is to track cruise missiles
and close-in aircraft. They are being
essentially pushed into the role of try-
ing to acquire the target after it lifts
off and track it as far as it can. It real-
ly cannot track that far because of
built-in limitations. Again, this
version was not designed to track long-
range ICBMs. Their radar doesn’t seem
to be powerful enough to protect and
track accurately to places such as Ha-
waii. Also, these Aegis ships have never
guided an interceptor to its target in a
single intercept test. They have done
preliminary activities but have not
guided an interceptor to a target in a
test. The operational tracking software
of Aegis has never been tested in an in-
tegrated test. So you have one element
that is still not quite up to the speed
we would like it to be in terms of the
Aegis system.

The next part is the Cobra Dane
radar system in Alaska. Cobra Dane is
another 1970s version. It has been up-
dated, but it has no real discrimination
capability in terms of determining
what a missile warhead would be or
what a decoy would be. It is incapable
of tracking a North Korean missile
bound for Hawaii. So, again, we have a
problem in terms of providing cov-
erage. It has never been used in an
intercept test, and there are no plans
to do so because we do not have an
ICBM target that can fly in Cobra
Dane’s field of view. Then we were
going to have to replace Cobra Dane
and x-band radar on Shemya Island. We
don’t have the x-based, land-based sys-
tem. We are working on a sea-based x-
band radar, not primarily for oper-
ational use but for test use, to be ready
in fiscal year 2005.

The final one is the interceptor with
the kill vehicle on top. Both the inter-
ceptor and Kkill vehicle are brand-new,
and neither have been tested together
in an intercept test. The new version of
the kill vehicle hasn’t been flight test-
ed at all. It is coming off of production.
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There are new systems within the kill
vehicle. It is an improvement, we hope,
over the previous prototypes but has
not yet been flight tested. Problems
with the kill vehicle are seen as delay-
ing the next scheduled test. That is the
IFT-13c. That test is being touted by
the Missile Defense Agency as a fly-by.
So the next test—the one before this
system is declared deployable and de-
ployed—is not designed to knock the
missile down but to simply fly by it. If
it does knock it down, I am sure the
Missile Defense Agency will take great
pleasure in it, with great claim. By de-
claring it just a fly-by, they will have
wiggle room for saying the test suc-
ceeded and saying we didn’t intend to
knock it down either. Ask yourself, if
we are deploying a missile system in a
most recent test to fly by the missile,
is that going to protect the U.S.? I
don’t think that is the case.

My amendment would require that
we do operational testing, which is
something done on every major sys-
tem. It is under the purview of Dr. Tom
Christie in the Office of Test and Eval-
uation at the Department of Defense.
He is charged by Congress with inde-
pendently evaluating these systems on
behalf of the Defense Department.

Some argue that we need to go ahead
and deploy this system right away,
that we have done it before, and that is
fine. It turns out that we have de-
ployed systems before in emergencies,
such as the Predator in Kosovo in 1999.
That system had already on the books
operational testing plans. Indeed, when
this emergency deployment was com-
pleted, that operational test was car-
ried out the following year, 2000. This
system is a rudimentary system with
huge gaps in technology, which has
never been fully tested on an inte-
grated basis. None of these parts have
been put together in one intercept test
yvet. This system has no plans for oper-
ational testing, which denies the obvi-
ous point of the custom and practice
and the law in many cases.

The JSTAR surveillance system is
another one which individuals will say
was put into the fray before it was
operationally tested. That is also true.
In 1991, JSTARs were deployed in
Desert Storm. Following the deploy-
ment, even though the Senate Armed
Services Committee was so impressed
that they wanted to deploy it without
testing, the Air Force insisted upon
operational testing. They found defects
because of the testing. They completed
the operational testing in 1995, and this
testing revealed problems with respect
to the inability to operate at the right
altitude and inadequate mission reli-
ability. These were corrected, so the
JSTAR system is much more reliable
today than it would have been without
operational testing.

Once again, this system is untested
in a systematic way, and it is not even
scheduled for operational testing. The
point of my amendment is not to delay
or defer this deployment; it is simply
to say at some point in time—some
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point when the Missile Defense Agency
feels they are ready for operational
testing—we should at least have oper-
ational testing. I believe that is abso-
lutely critical.

There are examples now, too, of the
tests that have been conducted. These
suggest that the tests are not up to the
level of operational testing. For exam-
ple, for the tests conducted so far on
this system, all of the targets have had
beacons on them, telling the National
Missile Defense Agency and the shoot-
ers, if you will, the exact location of
the missiles coming in. I don’t think
anybody believes that an adversary
would put a beacon on the missile to
warn us. Those are the types of rudi-
mentary tests taking place today.
They are important tests but not oper-
ational tests. Indeed, I asked the Direc-
tor of the MDA in March when we
would stop using beacons on our target
vehicles. He simply said he didn’t
know. That is not exactly the kind of
realistic testing the General Account-
ing Office called for.

I mentioned Cobra Dane, which is the
radar that is a critical piece. It will
track this target for a long way, and it
would hopefully be able to discriminate
between decoys and the actual war-
heads. But we have, as I mentioned be-
fore, no plans to test this radar because
we lack an appropriate testing vehicle,
ICBM.

The other point, which is very impor-
tant—and it goes to the heart of real-
istic testing—is that every intelligence
analyst who looks at this problem has
suggested that if a nation is capable of
putting a nuclear device on a long-
range missile, and particularly if they
are so motivated to use it against us,
they are likely to be just as capable of
having sophisticated decoys or even ru-
dimentary decoys on the missile.

We have mnever conducted tests
against very sophisticated or even real-
istic decoys. As a result, we are pre-
pared to deploy a system that has not
been adequately tested. But more im-
portantly, there are no plans to ade-
quately test it.

My amendment would simply ask the
Department of Defense, through the
normal procedures, through the Office
of Test and Evaluation, to prepare such
plans and conduct those tests when ap-
propriate.

These are just some of the examples
I have given with respect to this par-
ticular system. There is a whole laun-
dry list of what should be done to en-
sure that this system, when deployed,
is appropriately ready for the chal-
lenge. This chart shows yes and no in
terms of obvious parameters for a sys-
tem that is about to be fielded. Most of
the parameters have not been accom-
plished. In fact, the vast majority have
not been accomplished.

There is no full system operational
test. There are no tests, to my mind,
that have integrated every part of this
system, from Cobra Dane, the Aegis
warships, to the interceptor with the
new-kill vehicle with the new booster
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attached and flying out and engaging a
target.

There is no full system operational
test scheduled. We are not talking
about a situation where we have to
wait a few months or a year and there
is an operational test planned for. By
the way, these operational tests are
not something that can be done on 2 or
3 days’ notice. These takes months and
months to prepare and plan and are ex-
tremely costly.

I do not really know, because it is
hard to figure out the budget for MDA,
whether they have put aside money for
operational testing. It is hard to tell.
We are not even scheduling these tests.

It has not been tested in bad weather.
It has not been tested at night. Experts
in the field indicate that is a very im-
portant aspect of ensuring the system
will work.

Again, I do not think there is any
American who does not want to see a
workable system in place, but we have
to raise questions when we have not
done the testing to assure the Amer-
ican public that this system will work
and will work as it is designed to work.

Tested three-stage booster and inter-
cept test: This new package of the
booster and kill vehicle has not been
tested yet.

Tested without interceptor knowing
in advance warheads infrared and radar
signature, I mentioned that before. All
of the data of the enemy warhead is es-
sentially given to the forces that are
trying to engage it. That is not a real-
istic test.

It has not been tested against a tum-
bling warhead, when the warhead de-
taches from the boost vehicle and spin-
ning. That has not been tested.

Tested against realistic decoys and
countermeasures: Realistic decoys
would be something that looked like a
warhead; just one other body that
looks like a warhead. We have not done
that. The decoys that have been used
to date have been large spheres that
look completely unlike the warhead.

It has not been tested against com-
plex decoys. These are much more so-
phisticated decoys. We certainly have
not done that. We have not reached the
realistic level, let alone the complex
level.

It has not been tested against more
than one warhead on a missile. Again,
if there is a nation out there that is ca-
pable of producing a nuclear warhead
and putting it on a missile, they are
probably capable—it may take a little
longer—of producing multiple war-
heads and putting them on a missile.

It has not been tested against more
than one incoming missile. If North
Korea is going to attack us, why would
they do something that would spell
doom, first because of our over-
whelming power to deter them, but sec-
ond, what makes us think they will fire
just one missile at us? I would assume
they would fire multiple missiles, and
we have not tested against that.

Again I mention this, we have not
tested this without a GPS system, a
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beacon on the adversary missile and
warhead.

Tests have been conducted by the
contractors and managers. That is the
first ‘“yes’ accomplished.

Tests overseen by Pentagon’s inde-
pendent test office: No, and that is the
core of our debate today, because look-
ing at the chairman’s amendment to
my amendment, what they are essen-
tially saying is: Listen, we do not want
the independent tester to look at this;
we want the Secretary of Defense to
prescribe this. That is not the way to
do this because it just invites all of the
problems with individuals testing
themselves.

This is not as much a technical prob-
lem as a problem of human nature. You
tend to pass every test you give your-
self, particularly if it is important you
pass the test. That is why we set up, in
the eighties, this Office of Test and
Evaluation with an individual who is
appointed by the President, not the
Secretary of Defense, to conduct these
tests.

SBIRS high early warning satellites:
This will be the follow-on to the DSP
satellites. SBIRS is not yet flying. The
original plan was to have SBIRS in this
system instead of the old DSP system.

SSTS space tracking and surveil-
lance system: This is another system
not in place.

Cobra Dane radar upgraded: Yes, it
has been upgraded, but not the x-band
radar contemplated for this system. It
does not have the power of the x-band.
Even with this upgrade, it is still not
capable of the discrimination that you
need to separate decoys from the war-
heads.

The ground-based x-band radar I
mentioned is not deployed. It has been
essentially canceled.

Sea-based x-band radar is being de-
veloped. It is not yet deployed.

Question: Will it protect Hawaii? It is
a question because of the coverage of
the Cobra Dane, because the fact the
Aegis system is providing an important
part of the tracking system.

Fly before you buy: We are certainly
violating that. We are buying the sys-
tem without flying. That is the funda-
mental problem we are facing today.
Yet we are going to declare the system
operational. We can argue about that,
and we have. Senator BOXER had an
amendment which talked to that spe-
cifically.

My amendment is not about deploy-
ing the system. My amendment is
about conducting operational tests at
some juncture. I believe this oper-
ational testing scheme has hit a nerve
because, as I saw the chairman’s sub-
stitute to my amendment, he basically
said yes, we will do operational—in
fact, he specifies a date. I believe it is
October of 2005. That is pretty ambi-
tious since we are not planning for any
tests yet. It is also pretty ambitious
since we do not have a suitable missile
target vehicle that could fly from the
vicinity of North Korea and go through
the space in which Cobra Dane oper-
ates.

S6931

As a result, in a very short time, we
would have to build a target missile,
we would have to plan for the test, and
we would have to integrate all these
other pieces. Yet that is what the
amendment offered by my colleague
from Virginia would say.

The problem with the amendment is
that it takes out of the loop the one
person who is there to guarantee the
independence, the rigor, and the accu-
racy of this test, and that is the Direc-
tor of the Office of Test and Evaluation
at the Pentagon. That is something I
think is critical.

Again, given this list of items to be
accomplished, it seems stunning to me
that we are actually debating about
whether we should just authorize and
require at some point—and at this
point, after deployment—operational
testing, or at least to plan it. But that
is the substance of the debate, and just
as importantly, not just the oper-
ational testing, but the fact it is going
to be conducted by an independent
agency within the Pentagon, not by
the people who are graded by whether
they pass or fail. Again, not high tech
but human nature. I think more people
are comfortable with having someone
objectively design the test and super-
vise the test than having the people
who have everything to lose and every-
thing to gain do that.

There is one other aspect of my
amendment I want to mention, which
is important, and that is the notion of
baselines. The GAO came back to us
and said: No one seems to know how
much the system is costing because
there are no baselines.

They pointed out, for example, that
there was a $1 billion overrun of the
cost goal of missile defense to be field-
ed starting in September, but the De-
partment of Defense never explained to
Congress this overrun. Instead, they
simply changed the cost goal.

How can we evaluate this system?
How can we make difficult choices be-
tween investing in missile defense and
increasing the end strength of our
Army, if MDA suddenly says, well, our
objective was X, but we found it cost us
a billion dollars more, so now it is X
plus one billion? We have to have a
baseline. This is all designed to have
appropriate control and appropriate
notification to the Congress about the
status of this very complex system.

Additionally, this cost goal change
was surprising because the GAO also
noted that originally the system in
Alaska to be deployed in September
was to have 10 interceptors, and now it
is 5. So not only did they change the
cost goal by increasing the amount of
money they are spending, but they low-
ered the number of interceptors and
also, I think by fair inference, the ca-
pability of the system. High cost, lower
capability, but yet it was not commu-
nicated to us.

My amendment would ask them to
prepare the baseline, to communicate
to us when those baselines are exceed-
ed. If we do not have that, then we will
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not have the ability to do our job,
which is to supervise appropriately and
oversee the activities of the Missile De-
fense Agency in the development of
this very complicated system.

There has been a great debate about
whether we should deploy this system.
I found it interesting to note that
President Reagan was approached
years ago by some Congressmen and
Congresswomen who wanted to deploy
then the existing system. This was in
August of 1986. According to the
Frances Fitzgerald’s book about Presi-
dent Reagan ‘“‘Way Out There in the
Blue,” here is what he told those Con-
gressmen:

I know there are those who are getting a
bit antsy [to deploy a missile defense] but to
deploy systems of limited effectiveness now
would divert limited funds and delay our
main research. It could well erode support
for the program before it’s permitted to
reach its potential.

Once again, we are not debating
today the deployment in this amend-
ment. We have had that debate pre-
viously with Senator BOXER. We are
not debating deployment. We are sim-
ply debating let us plan to do the oper-
ational testing. Let us get that oper-
ational testing done at some point be-
cause otherwise we are literally get-
ting a system that is untried. No one
wants the first time this system is
fully operationally tested to be in the
deplorable and horrific situation of a
missile heading toward us.

So I would hope that we could, in
fact, adopt the Reed amendment, have
operational testing planned for it, have
baselines established to be able to
monitor this system as we should and
be able, I hope, to assure the American
public that when we say it is in service,
it will work. There is a difference be-
tween telling them it works and prov-
ing it in operational and realistic test-
ing. I hope we can do that.

I reserve the remainder of my time in
response to my colleagues.

The PRESIDING OFFICER. The Sen-
ator yields the floor and reserves the
remainder of his time.

Who yields time?

The Senator from Colorado is recog-
nized.

Mr. ALLARD. Mr. President, I yield
myself 10 minutes.

The PRESIDING OFFICER. The Sen-
ator is recognized for 10 minutes.

Mr. ALLARD. Mr. President, I rise in
opposition to the Reed amendment
that was before us prior to the amend-
ment from Senator WARNER, and I
want to talk about that briefly. Then I
want to talk about the second-degree
amendment by Senator WARNER.

With respect to the Reed amendment,
from my standpoint and the standpoint
of the Missile Defense Agency and the
Pentagon’s office of Test and Evalua-
tion and Formal Operation, tests at
this juncture simply would not be help-
ful.

According to a letter I received on
May 17, 2004—and I think this is the
most current position—the letter from

CONGRESSIONAL RECORD — SENATE

the Pentagon’s Director of Operational
Test and Evaluation, Mr. Tom Christie,
in response to several questions I asked
him, Mr. Christie writes—he is the
chief tester we referred to, and he is re-
sponsible for overseeing much of the
testing that goes on at the Department
of Defense and obviously has a deep in-
terest in what is happening as far as
accountability in the missile defense
system.

Mr. Christie writes, and this is im-
portant:

The Ground-based Midcourse Defense ele-
ment is currently at a maturity level that
requires continued developmental testing
with oversight and assistance from oper-
ational test personnel.

I would add at this point that the
Missile Defense Agency is currently
stressing the system is involved in
every developmental test to ensure
that they are as realistic as possible.

Mr. Christie continues in his letter:

Conducting realistic operational testing in
the near-term for the GMD element would be
premature and not beneficial to the program.

I ask unanimous consent that his let-
ter of May 17, 2004, be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OFFICE OF THE SECRETARY OF DEFENSE,
Washington, DC, May 17, 2004.
Hon. WAYNE ALLARD,
U.S. Senate, Dirksen Senate Office Building,
Washington, DC.

DEAR SENATOR ALLARD: Thank you for
your May 11, 2004, letter concerning my role
in the Ballistic Missile Defense System
(BMDS).

The Missile Defense Agency (MDA) is
building a BMDS test bed that is essential to
support realistic testing, and is absolutely
essential for conducting adequate oper-
ational testing in the future. The test bed is
also key to developing operational concepts,
techniques, and procedures, while allowing
my office to exploit and characterize its in-
herent defensive capability.

The Ground-based Midcourse Defense
(GMD) element is currently at a maturity
level that requires continued developmental
testing with oversight and assistance from
operational test personnel. Conducting real-
istic operational testing in the near-term for
the GMD element would be premature and
not beneficial to the program.

My office has unprecedented access to
GMD, and I am satisfied with the coopera-
tion between the program office and the test
community. I will continue to advise the
Secretary of Defense and the Director, MDA,
on the BMDS test program. I will also pro-
vide my characterization of system capabili-
ties, and my assessment of test program ade-
quacy annually, as required by Congress.

Sincerely,
THOMAS P. CHRISTIE,
Director.

Mr. ALLARD. In testimony before
the Senate Armed Services Committee,
Mr. Christie expressed his support for
the approach the Missile Defense Agen-
cy is taking to incorporate operational
realism in the developmental test and
is conducting, in his words, continuous
operational assessments of the ballistic
missile defense system.

We must consider that missile de-
fense is a capabilities-based spiral de-

June 17, 2004

velopment evolutionary acquisition
program—this is a mouthful—and
under this approach the missile defense
programs are designed to focus on de-
veloping capabilities to meet a range of
possible threats. These programs are
developed incrementally in blocks with
the recognition that full capability
would not be reached in the first block.

Missile defense does not have a final
architecture that is defined in the first
block but will continue to evolve over
time. Therefore, testing of the system
should occur as we continue to develop
it.

We should also consider rethinking
how we do formal tests and evaluation.
Formal operational testing carries
with it certain requirements. There
can be no developmental goals because
of that. Contractors cannot be in-
volved.

The Director of Operational Test and
Evaluation must approve the oper-
ational test plans. Even the current Di-
rector of Operational Test and Evalua-
tion recognizes the need to adopt a new
acquisition paradigm for tests and
evaluation.

Here is what Mr. Christie said about
that in his speech just 2 months ago:

The concept of milestone driven oper-
ational test and evaluation appears to be be-
coming a process of the past. Either we
change our way of doing business, adapt to
the new acquisition paradigms and the reali-
ties of the war on terrorism, or we will find
ourselves becoming irrelevant with dire con-
sequences for our operational forces. . . .
Users need up to the minute, continuous test
and evaluation to keep them informed of sys-
tem capabilities and limitations. Even after
fielding, the acquisition community needs
continuous evaluation to feed spiral develop-
ment and other evolutionary acquisition
concepts.

I ask unanimous consent that a copy
of Mr. Christie’s speech be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

TEST AND EVALUATION IN THE ‘“‘NEW WORLD OF
2004"—TUESDAY, MARCH 2
(By the Honorable Thomas Christie)

Let me express my thanks to Gen. Farrell
and the leadership of NDIA for, once again,
affording me the opportunity to discuss with
you some of my views and concerns with
T&E. I have had the opportunity to do this
for the last two years, and recall that, when
I spoke in Savannah [March 2002], I warned
you that I might sound like a ‘‘stick-in-the-
mud” or some sort of Cassandra because I
couldn’t help but say that I had seen and
heard all this acquisition reform stuff before.
I'm not sure my remarks here this morning
will paint a much different picture than I
presented in my talk in Savannah, where I
contended that the problems we face as oper-
ational testers may have to take different
forms than previously, but remain formi-
dable. Recall that the Cassandra I referred to
was a princess of Troy who could foresee the
future—but the penalty for her gift was that
the Gods made it so that no one would be-
lieve her. If you don’t believe—I will under-
stand.

The theme for this Conference is ‘‘Oper-
ational Test and Evaluation: Twenty Years
and Counting: Doing OT&E Better After
Twenty Years of Practice.”” That title seems
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to imply two things: that we are doing OT&E
better after twenty years and that we have
been doing OT&E only in the last twenty
years. Our conference chairman, Jim
O’Bryon has assembled many of the his-
toric—I won’t say ancient—personalities in
the field. I challenge each of them to dem-
onstrate that we are doing OT&E better
after twenty years of so-called practice. I
would offer my observation—or at least con-
cern—that program offices and developers
appear at times to be learning faster how to
avoid testing then we are learning to do it
better. This conference should consider that.

I think Jim may have confused the ‘‘Prac-
tice makes Perfect’” adage with the profes-
sional use of the word practice. Doctors have
a practice; and I always worry about that
when I go to them. I don’t want them to
practice on ME. For a variety of reasons,
Program Managers don’t want T&E to be
practiced on them either. I know Walt Hollis
used to think that they taught ‘“‘Test Avoid-
ance 101 to program managers at the De-
fense Systems Management College.

This morning, I thought it would be appro-
priate for us to spend some time thinking
about the history of OT&E in preparation for
the insight to be offered by the elder states-
men that you will hear from over the next
few days: first, the early reform efforts that
set the stage for the creation of DOT&E;
then, a little bit of history of the office
itself, and I am sure that we will get more of
that during the conference because all the
living DOT&Es will be here; then, finally, we
should discuss some of the challenges that
the fast changing acquisition process and ac-
companying practices are posing.

EARLY REFORM EFFORTS

While I know that the theme of this con-
ference is about the twentieth anniversary of
the law on OT&E, for me, OT&E’s relevance
to OSD goes back, not twenty years, but well
over thirty years. The 1970 Blue Ribbon De-
fense Panel, also known as the Fitzhugh
Commission, addressed a whole host of de-
fense management issues, to include ‘‘De-
fense acquisition policies and practices, par-
ticularly as they relate to costs, time and
quality.”

This Commission found the acquisition
strategies in being then to be ‘‘highly in-
flexible . and also based on the false
premise that technological difficulties can
be foreseen prior to the detailed engineering
effort on specific hardware.”

With respect to OT&E, the Blue Ribbon
Presidential Commission made several co-
gent observations. Let me, once again, recall
for you four of them, because they relate to
early involvement by operational testers,
joint test capability, and T&E funding—all
of which are coming around again as impor-
tant issues:

It has been customary to think of OT&E in
terms of physical testing. While operational
testing is a very important activity . . . it is
emphasized that the goal is operational eval-
uation and that physical testing is only one
means of attaining that goal. This is an im-
portant point, since it is often argued that
operational testing must await production of
an adequate number of operationally-config-
ured systems; and, by this time, it is too late
to use the information gathered to help de-
cide whether to procure the new system or
even influence in any significance way the
nature of the system procured.

If OT&E, as a total process, is to be effec-
tive, it must extend over the entire life cycle
of a system, from initial requirements to ex-
tending its life by adaptation to new uses. It
must use analytical studies, operations re-
search, systems analysis, component testing,
testing of other systems, and eventually
testing of the system itself.
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There is no effective method for con-
ducting OT&E that cuts across Service lines
although, in most actual combat environ-
ments, the U.S. must conduct combined op-
erations.

Because funds earmarked for OT&E do not
have separate status in the budget, or in pro-
gram elements, they are often vulnerable to
diversion to other purposes.

DOT&E HISTORY

Some ten or more years after the rec-
ommendations of the Fitzhugh Commission,
the Congress perceived a lack of responsive-
ness on the part of the Office of the Sec-
retary of Defense with respect to the call for
an independent entity overseeing and report-
ing on OT&E. Congress then legislated the
creation of the D,OT&E in 1983. As many of
us recall, the Congressional Military Reform
Caucus of the 1980s played the key role in
this initiative. Among the players in that re-
form caucus and that legislation were names
you would still recognize: Dave Pryor, Bill
Roth, Nancy Kassenbaum, Denny Smith,
Dick Cheney, Newt Gingrich, They
pushed through legislation that created the
DOT&E over the adamant objections of the
Pentagon, particularly from the acquisition
office at that time. Over the past twenty
years, these reformers and their successors
have protected the office and the independ-
ence of OT&E from continued pressures to
eliminate or downgrade its function and to
vitiate the independence and influence of the
OT&E community throughout the Depart-
ment.

To my three predecessors as DOT&Es, we
testers as well as the men and women in our
combat forces owe a great debt of gratitude
for their courageous efforts in protecting and
nourishing the independence and relevance
of OT&E. Over the years, each in some way
stood up when it counted and made signifi-
cant contributions to strengthened testing
in the Department.

It took over a year and a half after the
landmark legislation of 1983 to actually get
the DOT&E office up and running and to
bring the first Director—Jack Krings—on-
board.

Jack did a masterful job of putting the of-
fice together and on its feet. He took the ini-
tiative—against the grain in most cases—to
initiate many of the processes and activities
that we take for granted now: the notion of
Early Operational Assessments; responsive
reports on systems to the decision-makers in
the building and on the Hill; the Central
T&E Investment Program; and DOT&E over-
sight of the Automated Information Sys-
tems.

Cliff Duncan, who headed the office during
the first President Bush’s administration,
expanded on many of Jack’s initiatives,
pushed earlier involvement by OTers and en-
hanced the evaluation capabilities of the or-
ganization with particular focus on Inde-
pendent Evaluations by DOT&E.

In the 1990s, when the budgets for testing
and the infrastructure were being slashed by
the Services, there was not a greater cham-
pion for testing than Phil Coyle. And I be-
lieve his vision for ‘‘testing as learning’’ and
“making it all count” will continue to guide
DOT&E as it adapts to new acquisition strat-
egies.

Over the years, we’ve developed a ritual
here at the NDIA Conference. That is, every
year we give Phil Coyle a copy of the Annual
Report. We won’t disappoint him this year.
Here is your very own copy. All the rest of
you will be able to see what is in it early to-
morrow, when it appears on Phil’s web site.

One thing that Phil tried very hard to pro-
mote while he was the DOT&E was the prop-
er use of models and situations. It fit in well
with the Blue Ribbon Panel comment: that
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the goal is operational evaluation and that
physical testing is only one means of attain-
ing that goal. He had one of the most favor-
able environments in which to promote mod-
eling and simulation that will be around for
many administrations: the use of modeling
and simulation in T&E became one of the
“Bill Perry’s Themes.”” But, in the end, de-
spite Phil’s dedicated efforts, I contend that
modeling and simulation in support of T&E
has been a mixed bag, at best.
MY LEGACY: EARLY INVOLVEMENT, NO SUR-
PRISES AND THE WARFIGHTER AS THE CUS-
TOMER

As I walked through this short history,
you may have wondered what my hopes and
desires for the office are. Making early in-
volvement pay off, cutting down on sur-
prises, better serving the operator—these are
among my hopes.

Of course, early involvement is not new to
DOT&E. Jack Krings did the first early oper-
ational assessment, and Phil Coyle worked
hard to great effect to make it the normal
way of doing business. There is tremendous
power that comes from having operational
testers involved early. Some of that power is
technical, and some of it comes from the
added credibility of having an independent
tester looking at the system from the outset.

Obviously, if operational testers, to in-
clude my office, are involved in programs
from the outset—reviewing requirements or
desired capabilities; developing and assessing
test plans, to include development testing;
participating in critical design reviews; mon-
itoring closely DT along with the defi-
ciencies and corrections that arise from it—
all of these efforts help to preclude the big
surprises at the last stage of programs that
operational testers are blamed for.

THE WARFIGHTER IS THE CUSTOMER

Another direction that I have emphasized
is a refocus on who our customer really is.
The operational test community, to include
DOT&E, should consider the prime customer
for its efforts to be the user—the men and
women in the trenches, on-board the ships,
flying our fighter/attack aircraft, maintain-
ing our complex systems, etc., etc. We are in
an era where we are rushing to field new
equipment to the warfighters in the Global
War on Terrorism. We need to be timely and
we need to tell it like it is in informing them
of the capabilities and limitations of the new
system they are being asked to employ in
the field.

In that context, I see a critical need to ex-
pand our contacts with operational users
across-the-board and to cultivate them as
principal recipients of our assessments.
Right or wrong, the concept of milestone-
driven OT&E appears to be becoming a proc-
ess of the past. Either we change our way of
doing business, adapt to the new acquisition
paradigms and the realities of the war on
terrorism, or we will find ourselves becoming
irrelevant with dire consequences for our
operational forces. When so many of our sys-
tems go to war before IOT&E and before full
rate production, wusers need up-to-the-
minute, continuous T&E to keep them in-
formed of system capabilities and limita-
tions. Even after fielding, the acquisition
community needs continuous evaluation to
feed spiral development and other evolution-
ary acquisition concepts.

MISSION FOCUS/JOINT TESTING

Also important, I would like to continue
the evolving improvements to the OT&E
process we have seen over the years: early
involvement—testable operational require-
ments; backing away from the ‘‘pass/fail’’
mentality; truly testing for learning; mis-
sion-oriented focus; more emphasis on eval-
uation. These are all very ‘‘old-time,” but
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just as true now as in 1970. Developing and
fielding joint force capabilities requires ade-
quate, realistic test and evaluation in a joint
operational context. To do this, the Depart-
ment will need to provide new testing capa-
bilities and institutionalize the evaluation of
joint system effectiveness as part of new ca-
pabilities-based processes. DOT&E has been
directed to develop a roadmap no later than
May 2004 that addresses the changes nec-
essary to ensure that test and evaluation is
conducted in a joint environment to enhance
fielding of needed joint capabilities. We are
working with the Service and Defense Agen-
cy test communities to satisfy this direc-
tion.

ACQUISITION SYSTEM COMMENTS

You all know that the acquisition process
changes much faster than we actually ac-
quire anything. DoD would be much better
off if we could produce systems as fast as we
produce new Acquisition Regulations. So a
major acquisition program during its devel-
opment passes through, not just milestones
that used to be called 1,2,3 and are now
called A, B, C, but perhaps even several
whole acquisition processes. Programs, such
as the V-22 Osprey and the F-22 Raptor, have
seen an acquisition system that has been
called Need-Based, then one called Simula-
tion-Based, then one called (in the Air Force)
Reality-Based, and now one called Capa-
bility-Based. These changes are not at the
root of the problems encountered by these
programs, but they certainly haven’t helped.
The situation may be getting worse rather
than better: I believe I am the first DOT&E
to sign two versions of the 5000.2 and I've
been in the job less than three years.

TESTING TO SUPPORT NEW ACQUISITION STYLES

Among the major new initiatives, as I just
mentioned, is Capabilities-Based Acquisi-
tion. The idea here, as I see it, is a contin-
uous process of design, development and
testing of a new concept or system until we
demonstrate and validate a level of capa-
bility deemed worth considering for procure-
ment and deployment. At that point, the de-
cision-maker—hopefully, based on the in-
formed advice of the potential user as well as
the acquisition and testing communities—
decides that the system has indeed dem-
onstrated a needed warfighting capability
and approves advancing it, perhaps into full-
scale engineering development, or even di-
rectly into production and deployment to
our operational forces. One of the features of
this approach is that, up to this point, there
are no hard and fast requirements, threat-
based or otherwise, against which to meas-
ure the operational effectiveness or suit-
ability of the system. I said two years ago,
‘“How all this will work in detail is still a lit-
tle murky.” We are still feeling our way. The
Ballistic Missile Defense System is a major
test bed, in fact, for the operational test
community in working with this new acqui-
sition paradigm. In this approach to acquisi-
tion, we testers won’t be making judgments
as to a system’s effectiveness or suitability
against some ORD-based bench-marks, but
rather presenting our best judgment as to
the capability demonstrated to-date in what-
ever environments—open-air testing, hard-
ware-in-the-loop, or human-in-the-loop—the
system has been subjected to. Interesting
enough, we have some helpful guidance in a
statement in the new 5000.1 DoD Directive:
The Defense Acquisition System. The Direc-
tive has only three policies identified, the
second of which I quote: ‘“The primary objec-
tive of Defense acquisition is to acquire
quality products that satisfy user needs with
measurable improvements to mission capa-
bility and operational support, in a timely
manner, and at a fair and reasonable price.”’
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METHODOLOGY: MISSION FOCUS/COMPARISON
TESTING

This directs me, as I see it, to define some
marks on the wall with respect to capabili-
ties that must be improved upon. It also
keeps a strong mission-oriented focus. The
‘“‘measurable improvement’ phase in the new
5000.1 also highlights the need for compara-
tive evaluations to show improvement. When
formal requirements are missing, the current
mission capability provides a natural point
from which to measure any improvement.
This may seem like a simple idea. And we
have used it in a number of cases to assist
the evaluation. For example, in one Army
system, the requirements had specified a
timeline for movement after shooting. Well,
that requirement was not met in testing, but
did that mean the system was ineffective?
When we compared the actual time to that of
the current system, we found that the new
system provided significantly better surviv-
ability, even though it did not meet the ‘“Re-
quirement.” We used the comparison as part
of the justification for calling the system ef-
fective.

Now the comparison test idea is often
criticized—understandably so in many in-
stances—as being expensive. We need to
move to collect data on the capabilities of
current systems and forces from ongoing ex-
ercises in order to avoid burdening new pro-
grams with the time and resources needed to
test and collect such data to establish a
baseline. But that will require establishing
meaningful, accredited databases for oper-
ational capabilities of existing forces/equip-
ment/TTPs. As Walt well knows, the infor-
mation from tests—the databases—quickly
become unusable. Archiving the databases
should be part of a more robust T&E infra-
structure.

TESTING TO SUPPORT ACQUISITION: T&E
INFRASTRUCTURE/PEOPLE

While Spiral Development and Block Up-
grades might be somewhat different animals,
their treatment by the T&E community is
somewhat similar. As an aside, we have quite
a bit of experience with such approaches,
particularly in testing software-intensive
systems to include the myriad of automated
information systems. Here, we plan our T&E
strategies to assess incremental improve-
ments in capabilities as opposed to using the
full-up, or ultimate, system requirements
spelled out in an operational requirements
document as a benchmark. At the least, our
assessments should consider whether each
spiral or block provides a measurable im-
provement in military capability over its
predecessor. What may be called spiral or
block developments, may just be the block
upgrades of the past. The T&E community
has dealt with those for quite some time
now. We should step back now and translate
our lessons learned in this context into more
concrete policies or strategies for the future.

Undoubtedly, the biggest financial com-
mitment by a program in this context will be
to field the first spiral or Block I. Therefore,
at a minimum, Block I should clearly dem-
onstrate that it does not represent a de-
crease in military capability over legacy sys-
tems. In addition, If new functionality is
added in a spiral or block, we will probably
need to carry out some level of regression
testing. There will also have to be some as-
sessment of the growth potential of this spi-
ral or block.

The new functionality—if it is to be worth
the disruption to the force by requiring re-
training, additional training or new oper-
ational concepts—ought to represent a sig-
nificant improvement that should be easy to
confirm. We should accept it as our responsi-
bility to confirm, not only that improve-
ment, but that the system continues to be

June 17, 2004

effective and suitable for combat after field-
ing. In spiral developments, we will need a
formal feedback mechanism—spiral report-
ing, so to speak—to ensure that problems or
deficiencies identified in T&E for each spiral
are addressed and corrected by the developer.
The information needs during spiral develop-
ment seem to include at least: (1) what is the
added capability of the new spiral, (2) what
direction should the next spiral take to ad-
dress the residual deficiencies of the incom-
plete system and (3) is the new spiral’s in-
crease in capability worth the disruption of
introducing it into the force—the reconfig-
uration, the revised training or the changed
tactics, techniques and procedures the new
spiral might imply.

These considerations lead me to a need for
some form of continuous testing, evaluation
and reporting even after the system is de-
ployed. Presumably, with increased use of
spirals, there will be many more potential
engineering change proposals. Hopefully, pri-
orities accorded these proposals will be based
on evaluation of data that shows what needs
to be fixed depending on the most value to
the war fighter.

We need to look to the future beyond the
items addressed above—the increasing com-
plexity of systems and tactics to be tested,
the need for better trained people in the T&E
business, the massive amounts of data be-
coming available and the concomitant re-
quirement for more sophisticated evaluation
techniques/approaches.

T&E INFRASTRUCTURE/TOOLS/MODELING AND

SIMULATION

Let me address in some fashion the mod-
eling and simulation disappointment which I
inferred earlier. A success story in this con-
text is the AIM-9X. But you have to under-
stand the very special circumstances of that
success. First and foremost, the contractor
was willing to go down the path. The model
was developed by the contractor and was
open to the government. The DT program
was used to develop and validate the model.
The model was a design tool. The OT pro-
gram also validated the model. The close col-
laboration of government and contractor was
necessary where there are too many cases to
cover in a live test program. In the Aim-9X,
there were over 500 scenarios that were in
the Operational Requirements Document.

However, the experience with M&S, over-
all, has been a major disappointment of
promises undelivered. Why? First, there have
been unreasonable expectations. Surely,
some design problems can be modeled, but
these tend to be small changes in well-under-
stood designs. Defense systems do not tend
to be of this ilk. When the system tech-
nology is cutting edge, its real limits are
probably not well understood. You cannot re-
place testing with modeling in that case. As
Jack Krings used to say, model to inter-
polate, not extrapolate.

Second is the money problem. Many pro-
gram managers would like to finance the de-
velopment of models with money from test-
ing—trade off testing for modeling. That
timing is off—modeling, to be successful, has
to start early; using OT money is too late.
The trade is not what ought to be the goal.
Defense systems encounter a lot of problems
in development—a fact that the OT commu-
nity is painfully aware of because so many of
those problems appear in IOT&E. To over-
come these, in the best case, takes addi-
tional time and money. The role of modeling
should be as something extra that can be
done to help the success of the program—not
some trade off with testing.

T&E INFRASTRUCTURE/RESOURCES/T&E CYCLE

TIME

Unfortunately, I am concerned that our

T&E infrastructure is not in the best of
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shape needed to meet the challenges of the
future. Past failures of the acquisition proc-
ess, with all the program slips, have tended
to ease the burden faced by the test ranges.
Lord knows what would happen if all the
programs that claimed to be ready for test-
ing in 2004 actually showed up for testing. If
the latest acquisition initiatives deliver
what they hope for, then a greater fraction
of programs should be ready for testing on or
near their schedules. In this respect, I fear
the T&E community might not be prepared
for success in acquisition reform. A capable
test infrastructure to include appropriate
targets, instrumentation, etc., will have to
be available at our test ranges and facilities.

So, what’s the bottom line? First and fore-
most, we have a lot to be proud of over the
past several years in our demonstrated flexi-
bility and responsiveness to an ever-chang-
ing acquisition landscape. Our record of
early involvement and the fruits of that in-
volvement are also praiseworthy. We have
not choice but to continue and even expand
our involvement earlier and continuously
throughout the life cycle of systems. But, I
am concerned with the increasing demands
on our resources necessary to make those in-
volvements continue to pay off.

We need to do more in cultivating and
serving the users, the operational forces, as
prime customers for our products. The Joint
Test and Evaluation Capability should play a
big role here. Warfighters need to know the
capabilities and limitations of the new sys-
tems they are deploying, based on our best
estimates of what the testing to-date has
demonstrated.

The Joint Test and Evaluation Capability
will probably borrow a lot from the Joint
Training Capability. One key that I believe
will connect them is the careful enumeration
of the military tasks that is catalogued in
the Universal Joint Task List. The tasks,
standards, and conditions there can be a
basis for comparison of current and new ca-
pabilities. It ought to be an important item
in the new ‘“Requirements Generation’’ proc-
ess we will hear about later that is called
JCIDS—the Joint Capabilities Integration
and Development System.

While acquisition reform has aimed at
making substantial reductions in cycle-time,
by at least a half in most cases, we in the
testing community should be looking at
ways of cutting testing turn-around times in
half.

I reject the claims of the many critics of
the testing process that overall OT&E costs
and schedules are excessive—in fact, they're
a very small part of system costs (recent
Rand study); the costs of skipping tests, of
avoiding adequate tests, of skimping on ei-
ther DT or OT can be huge (as well as cause
loss of lives). We started the RAH-66 Coman-
che, V-22 Osprey and F-22 Raptor programs
in the early 1980s. After roughly $7 billion
and twenty years of effort, the Comanche is
being terminated while still several years
from its IOT&E and a production decision.
The V-22 program has spent over $16 billion
and taken more than twenty years, during
which it unfortunately skimped on DT and
paid the price in a failed OPEVAL in 2000. It
is now embarked on an event-driven test pro-
gram that will culminate in a second
OPEVAL in early 2005. After $36 billion and
nearly twenty years in development, the F-
22 is about to enter its IOT&E heading for a
production decision this coming fall. Now, I
challenge you to show me where operational
testing has held these programs up or has
cost us an arm and a leg as some of our crit-
ics would claim.

In closing, I continue to believe the T&E
community—in both industry and govern-
ment, both technical and operational test-
ers—has served the department very well
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over the years. The success of our oper-
ational forces in the last several conflicts re-
flects that dedication to deploying systems
proven effective, suitable and survivable on
our ranges and in our facilities. But, the in-
creasing complexity of systems and tactics
should be tested, the need for better trained
people in the T&E busienss, the massive
amounts of data becoming available and the
concomitant requirement for more sophisti-
cated evaluation techniques/approaches, all
call for new and innovative strategies and
capabilities for T&E. I hope this conference
does not degenerate into a reminiscence ses-
sion. We face challenges in the future as we
have in the past in ensuring that our sol-
diers, sailors and airmen are equipped with
the best equipment our nation can provide.

Mr. ALLARD. This quote that I just
shared describes exactly what he is
doing with testing and the Missile De-
fense Program. Heavy involvement in
the developmental test program, with
the intent to achieve operational test
goals during development, continued
test evaluation assessments to Kkeep
the warfighter informed of system ca-
pabilities and limitations, and contin-
uous evaluation after fielding to feed
spiral development. That is the role
the Director of the OT&E describes for
himself, and that is the role he is play-
ing in missile defense testing.

Everyone on both sides of the aisle,
and I would add everyone in the Pen-
tagon, supports operational realistic
testing of the ballistic missile defense
system, and that is why we are build-
ing a missile defense test bed today.
That is why the Director of OT&E has
over 100 operational test agents influ-
encing and providing input for the
GMD. That is why military operators
are being used in the tests. Perhaps
more importantly, that is why oper-
ational test goals are incorporated into
each developmental test.

Now, make no mistake, the threat
drives this program. We are building
missile defenses to meet that threat.
The test bed is needed to perform oper-
ationally realistic tests of the ballistic
missile defense system and testing will
proceed, becoming progressively more
realistic, and will improve the system.
Yet it is these same test bed capabili-
ties that would afford us an early oper-
ational capability.

We cannot forget that we have no de-
fense against long-range missiles. The
Armed Services Committee has seen
intelligence information which illus-
trates, more than ever, that the bal-
listic missile threat is real and grow-
ing. We are vulnerable and it is time to
change that vulnerability. We need a
missile defense capability in the field
as soon as possible. For that reason, I
will oppose the Reed amendment as it
was introduced, and I urge my col-
leagues to oppose those efforts that
would tie up our system in a way that
adds delays and adds to our inability to
defend ourselves from emerging threats
in other parts of the world.

With the Warner second-degree
amendment, my view of this amend-
ment of Senator REED changes; that is,
if we adopt the Warner amendment.
This is why I think we need to support
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Senator WARNER’s amendment. The in-
tent is to assure that the Department
of Defense conducts operational real-
istic testing of the BMD system and to
support Senator WARNER’s second-de-
gree amendment because I believe we
will achieve our common goal of oper-
ational, realistic testing while avoid-
ing some of the potential pitfalls.

Everyone on both sides supports
operational realistic testing, as I men-
tioned earlier, on the ballistic missile
system. I certainly support the Sen-
ator’s intent to make sure the BMD
system is tested. The question is how
best to test effectively while improving
system capabilities and fielding capa-
bilities as quickly as we can.

Formal operation and testing carries
with it certain requirements where
there can be no developmental goals.
Contractors cannot be involved and the
Director of Operational Test and Eval-
uation approves of the operational test
plan.

I think the Warner amendment im-
proves on what was proposed by the
Senator from Rhode Island. This is
operational testing.

Again, as I said earlier, we are look-
ing at a two-way path here. While we
are doing testing, we want to get some-
thing in place that is operational. The
more we tie this down in a step-by-step
process, which happens with the Reed
amendment, with accountability on
every little finite step in development,
the more you delay the process and the
more you add to the cost of the pro-
gram. That is why I am supporting the
Warner amendment.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. ALLARD. I ask for an additional
1 minute.

The PRESIDING OFFICER. The Sen-
ator has that right. He is yielded an ad-
ditional minute.

Mr. ALLARD. What happens with the
step-by-step process in the Reed
amendment which leads to delays and
additional costs, the Warner amend-
ment refines that down so it is more
streamlined and becomes palatable to
us who would like to see rapid deploy-
ment of some kind of missile defense
system for this country.

It is not going to be perfect. That is
why we have spiral development. We
are going to develop it and improve
upon it with time. This is a process we
have used before. It works and it is
something that is going to assure us
that we will have security rapidly de-
ployed for this country where we have
emerging threats in Iran and North
Korea.

The PRESIDING OFFICER. The time
of the Senator has expired. He yields
the floor. Who yields time?

Mr. REED. Mr. President, how much
time do I have?

The PRESIDING OFFICER. The Sen-
ator from Rhode Island has 35 minutes
38 seconds remaining.

Mr. REED. Mr. President,
could interrupt in 10 minutes.

The PRESIDING OFFICER. The Sen-
ator is recognized for 10 minutes.

if you
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Mr. REED. Mr. President, I was very
interested in hearing about the letter
from Mr. Christie. I have not seen it. I
am getting a copy of it.

But as I heard my colleague from
Colorado, Mr. Christie seems to be say-
ing that this system is not ready for
operational testing yet, that it was
premature to operationally test it. But
it is ready for deployment in Sep-
tember? I think the notion of deploy-
ment is this thing is ready to operate;
certainly it is at least ready to begin
the threshold operation for testing. So
I can’t think of anything else that
more strongly emphasizes the need for
operational testing.

We have all heard the terminology,
evolutionary spiral development, new
techniques, et cetera, but the basic
question here is: Does it work? No evo-
lutionary spiral jargon avoids that
question. Related to the question, does
it work, is: What can it do? What do we
expect this system to do? And then, of
course, you validate that by testing
under realistic conditions.

None of this is taking place. None of
this is planned. I believe my colleagues
when they say they want to see this
operational testing. But there is no
plan to operationally test now.

I find interesting the notion that Mr.
Christie says it is premature to test,
yet in the amendment to my amend-
ment offered by Senator WARNER there
is a specific deadline of October 1, 2005,
that a test will be completed.

My amendment doesn’t do that be-
cause I do recognize the fact that these
are very difficult technological issues,
that there is great concern about get-
ting the system up and running. There
are multiple pieces from space-based
radar to ships at sea to land-based
radar to booster rockets and kill vehi-
cles. Yet interestingly enough, the
Warner amendment would lock in a
date of October 1, 2005, to test the bal-
listic missile system. Yet Mr. Christie
is talking about it is too premature, et
cetera.

I think the approach I have taken is
simply saying at some time in the fu-
ture we need operational testing.
Please lay out a plan—a plan, of
course, can be modified—and before
these new steps in the process are put
into effect, let’s have the operational
testing. I think it makes a great deal
more sense.

Also, there is a question about lim-
iting developmental testing and oper-
ational testing by saying, when you do
operational testing, you can’t do devel-
opmental testing. Actually both can be
conducted in virtually the same test. I
think one of the major differences be-
tween developmental testing and oper-
ational testing is that developmental
testing is designed by the proponent
agency and the contractors and they
are supervised by the proponent agen-
cies and contractors. Operational test-
ing is designed by Dr. Christie’s office,
the Office of Operational Test and
Evaluation, and supervised and con-
ducted by those individuals from that
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particular office. It is quite appro-
priate. It is done frequently.

The Patriot was an example of a sys-
tem that had both operational and de-
velopmental testing taking place. In-
deed, the Patriot is another good exam-
ple of the need for operational testing.

The upgrade PAC-3 missile defense
system had a very good record when it
was in its developmental phase. It was
just doing extremely well. Then they
started the operational combat, real-
istic test phase, and the Patriot PAC-
3 failed each of these operational tests.
It had four consecutive operational
test failures. What did that suggest to
you about this system? This system
might pass all these tests, as some
have argued watered down as they are,
but it could pass all of them. Well, the
PAC-3 system passed all the develop-
ment tests and then had four consecu-
tive failures in a row in an operational
test.

If we have four consecutive failures
in a real operational test of this sys-
tem, I think the American people will
be quite shocked, given the fact we are
not planning any operational test, yet
we are deploying the system.

Luckily, with the PAC-3, there was
time to fix the problem.

These operational tests were not only
conducted, but the problems were
fixed. In Operation Iraqi Freedom, the
system was deployed. It worked very
well when it engaged missiles. But
again, there are still some difficulties.
At least one friendly aircraft was en-
gaged and destroyed by a PAC-3 sys-
tem. Two were destroyed, suggesting
that all the problems with the system
in terms of target identification, in
terms of proper response and enemy
versus friendly targets in the air have
not been fully resolved. It is a complex
system. This system is much more
complex and complicated. But the
PAC-3 is a very good example of what
we should be doing here—that is, oper-
ational testing, learning from those
tests, fix the system, and keep doing it
continuously.

Again, I think it is an interesting no-
tion about this spiral development and
everything else. There has to be con-
sistent, constant testing because that
is how you learn so you can make the
changes. Yet, again, we don’t have an
operational test planned for this par-
ticular system. I believe we have to
have something like that. Again, the
national missile system is very com-
plex. We have to have this system.

Part of the Warner amendment to my
amendment takes out the Director of
Operational Test and Evaluation and
lets the Secretary of Defense prescribe
the criteria. Let me suggest that in the
last several years, Dr. Christie has
been advising and consulting. But
nothing has happened in terms of oper-
ational testing. Each year, he reports
to his superiors and to the public at
large. In each one of those reports, he
calls for more realistic testing. Appar-
ently he is consulting and is not par-
ticularly effective. But that is exactly
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what the Warner amendment to my
amendment would do—simply make
him a consultant.

The reality is, as a consultant, his
voice would be no more prominent than
it is today. We don’t have an oper-
ational testing plan. We have not con-
ducted operational testing yet, and yet
we are deploying the system. It seems
to me that the Warner amendment wa-
ters down further the operational test-
ing. He calls it operational testing, but
then it takes out the operational test-
ing, giving it to the Secretary of De-
fense.

We have seen that this Secretary of
Defense is committed to getting this
program into the ground by September
of this year regardless. That doesn’t
give me and I don’t think it should give
the public the confidence that a rig-
orous realistic testing scheme will be
developed. But then the amendment
goes on to say within a year we are
going to have that, we are going to
mandate the test. It seems to be slight-
ly schizophrenic. We don’t want the
normal procedures, we don’t want the
Director of Test and Evaluation to be
doing it, we want the Secretary of De-
fense to do it, but he is going to do it
by October 1 of 2005.

Again, I don’t think the amendment
really responds to the problem and the
issue. The issue and the problem is de-
veloping, as we have done for every
other system. PAC-3 is an excellent ex-
ample of operational testing and plan-
ning, and then ensuring that the oper-
ational tests take place—not just call-
ing for operational tests but having the
independent operational testing agency
within the Pentagon designing and
conducting the test. That is what my
amendment does. It doesn’t call for any
specific deadline. If the conclusion of
Mr. Christie were to be that it couldn’t
be feasible for 18 months or 2 years, at
least we have gotten an operational
test plan, and we will conduct the test.
That, to me, would be a vast improve-
ment over the current situation.

I hope my colleagues will not favor-
ably respond to Senator WARNER’S
amendment and give me a chance to
have this amendment agreed to.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. ALLARD. Mr. President, I sup-
port the Warner amendment to the
Reed amendment because it adds flexi-
bility with accountability. The second-
degree amendment will allow the Mis-
sile Defense Program to field capabili-
ties expeditiously and to improve those
capabilities rapidly and avoids the dis-
advantages I see in Senator REED’s ap-
proach, which requires realistic testing
broken off into blocks.

Specifically, Senator WARNER’S sec-
ond-degree amendment will require the
Secretary of Defense, in consultation
with the Director of OT&E, to set forth
formal criteria to define operationally
realistic testing for the ballistic mis-
sile defense system as a spiral develop-
ment program. It will require oper-
ationally realistic testing consistent
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with those criteria during the fiscal
year 2005, and it will require operation-
ally realistic testing of each block or
spiral of the ballistic missile defense
system.

The Warner second-degree amend-
ment provides the flexibility needed to
incorporate both operational test goals
and developmental test goals in missile
defense tests—flexibility that is denied
in the Reed amendment. Thus, it
avoids the substantial replanning,
delay, and additional costs that would
result if the Reed amendment is adopt-
ed.

But the second-degree amendment
also helps ensure that the testing of
the missile defense system is realistic
and will result in a well-tested system
that will be capable of defending our
Nation. It requires a formal and appro-
priate role for the Director of OT&E,
and it requires this realistic testing to
be conducted during fiscal year 2005—
almost certainly sooner than the for-
mal OT&E required in Senator REED’S
amendment, perhaps even sooner.

I urge my colleagues to support the
Warner second-degree amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Rhode Island.

Mr. REED. Mr. President, I am just a
bit taken aback by the claim of flexi-
bility. The Warner amendment actu-
ally sets out a date certain when the
tests will be conducted. Particularly,
since it is a year away, particularly
Mr. Christie is talking about it is pre-
mature because it is in the develop-
mental stage. I thought his letter was
quite specific. The ground-based mid-
course defense element is currently at
a material level which requires contin-
ued developmental testing with over-
sight and assistance from operational
testing personnel conducting realistic
testing in the near term. I guess the
question is, What is ‘‘in the near
term”? I suggest it would be a year or
more. It would be premature and not
beneficial to the program.

Let me reiterate that this is an ex-
traordinary letter. It says basically
this system is not mature enough to
test, but we are going to deploy it. I
think that is very unusual, particu-
larly given the history of having other
systems where, even though they had
not completed their operational test-
ing—like the Predator and JSTARS—
the plan for operational testing had al-
ready been sketched out—not by the
Secretary of Defense but by the Office
of the Director of Operational Test and
Evaluation.

I think the flexibility is in my cen-
tral amendment. It talks about before
you deploy a block or a spiral—the new
terminology might be ‘‘spiral,” but
what they are going to do essentially is
what we do so often: build the system
to a certain capability; then, through
tests or experience or through actual
field trials, develop new software, new
technology, and new complements that
can make it better. At a certain point,
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rather than just simply tweaking here
and there, you go back in and you de-
velop a new block. That is roughly to
me what the spiral development is,
minus the catchphrase. Before you do
that, we should have operational test-
ing.

I think this is a very critical aspect.
My amendment does not intend to sti-
fle flexibility. It has no correlation
with deployment. That is an issue that
is going to be determined—and has
been determined. We had votes on that,
but somewhere along the line we need
to do operational testing.

I must say I would be much more im-
pressed with the degree of commitment
to this operational testing if at least
we had a plan for operational tests, a
plan prepared by Mr. Christie. We do
not have that. At least that would sig-
nal that we are serious about oper-
ational testing. In fact, that should
have been done. It says this system is
so immature that we cannot even get
to the point of developing a plan to
test.

Once again, the amendment is not
only reasonable but it is compelling.
This is what we do when we develop
systems. Again, I suggest it is some-
thing we should do.

There is another aspect of my amend-
ment which is very important and that
is the baseline. Again, we have to know
how much is being spent, what are the
cost goals, what are the capability
goals with respect to the system.

The GAO discovered—we did not dis-
cover this because of the way the books
are kept—a $1 billion cost overrun.
Rather than reporting it, making it ob-
vious or tracking it, they simply
changed the cost goals. In conjunction
with that, we find that rather than
having 10 interceptors, as they origi-
nally talked about in terms of cost
goals, they now have 5 interceptors.
The situation is that the costs have
gone up by $1 billion and capability has
gone down by half. Now we have a situ-
ation where we were unaware of it
until the GAO discovered this.

Call it spiral development, call it ev-
olutionary development, that should
not be. One would hope this sophisti-
cated development process, this new
form of development, would mean that
costs are more transparent, more accu-
rate, and the capability is more obvi-
ous. That does not seem to be the case.

Along with the notion of developing
operational testing is developing the
baseline. None of that is in the Warner
substitute to my amendment. I cannot
see any discussion of establishing base-
lines, of making sure the costs are ap-
propriate, of alerting Congress to over-
runs, rather than just changing goals.

I hope my amendment would be
adopted and could be adopted.

I yield the floor, and ask at the con-
clusion we might think about whether
it is appropriate to continue debating
or to yield back time.

The PRESIDING OFFICER (Mr. AL-
EXANDER). The Senator from Colorado.

S6937

Mr. ALLARD. Mr. President, on this
side, most Members have said whatever
they want to say.

I, again, state we have a number of
amendments we dealt with last year
and this year which, in effect, add
delays because of an excess reevalua-
tion of the program. What we are striv-
ing for is a commonsense approach to
accountability in the missile defense
program without so much evaluation
that we delay it. Each delay adds more
and more costs to the program. Then
those people who oppose the missile de-
fense program will use that as a reason
to defeat the program.

The fact is, right now we are in the
process of putting those missiles in the
ground. This fall we expect them to be
operational. In order to have the prop-
er developmental process in place, we
have to have a test bed. While we are
putting the test bed in place, it re-
quires such a wide area we might as
well make it operationally functional
at the same time. That is what we are
trying to do.

The Warner amendment provides the
flexibility but still the accountability
that we need. I am happy with what he
has laid out in that amendment.

Dr. Thomas Christie has indicated
time and time again that he is satisfied
with his current role and the role his
office plays in ballistic missile defense
testing. He has testified. He states in
his recent letter to me—and maybe I
need to read the substance of this let-
ter just to give my colleague an oppor-
tunity to hear clearly what his posi-
tion is—the following:

The Missile Defense Agency (MDA) is
building a BMDS test bed that is essential to
support realistic testing, and is absolutely
essential for conducting adequate oper-
ational testing in the future. The test bed is
also key to developing operational concepts,
techniques, and procedures, while allowing
my office to exploit and characterize its in-
herent defense capability.

The Ground-based Midcourse Defense
(GMD) element is currently at a maturity
level that requires continued developmental
testing with oversight and assistance from
operational test personnel. Conducting real-
istic operational testing in the near-term for
the GMD element would be premature and
not beneficial to the program.

My office has unprecedented access to
GMD, and I am satisfied with the coopera-
tion between the program office and the test
community. I will continue to advise the
Secretary of Defense and the Director, MDA,
on the BMDS test program. I will also pro-
vide my characterization of system capabili-
ties, and my assessment of test program ade-
quacy annually, as required by Congress.

This is the chief accountability offi-
cer. He is responsible to make sure ev-
erything is ready to move forward. He
is satisfied. There is no doubt that he
is satisfied with the way things are
going.

In order to meet some of Senator
REED’s concerns, the Warner amend-
ment allows that. We address some of
his concerns. Now we need to adopt the
Warner amendment so we can still
have the flexibility we need to deal
with changing technology and perhaps
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some unexpected events as we move
forward.

I don’t think anyone who has
watched the development of military
systems ever figures we have it right
the first time. We come awfully close.
With each passing year, new tech-
nology evolves and new ideas evolve
and there are things we can do to im-
prove the system. That is what spiral
development is all about.

Again, Dr. Christie indicates that he
is satisfied with his role and the role
his office plays in the Missile Defense
Program. He states that his office has
“unprecedented access’ to the ground-
based midcourse effort and that co-
operation is very good between the pro-
gram office and his office.

He testified that he makes rec-
ommendations related to the develop-
mental test program and his office has
the ability to bring input into and in-
fluence the GMD test program.

Again, to quote Dr. Christie:

My staff and I remain involved on a daily
basis with the Missile Defense System and
the BMDS element program offices in order
to ensure that operational tests are ad-
dressed in their testing.

We have over 100 operational test agents
involved in the missile defense test program.
A considerable amount of resources are being
put forward to make sure we have account-
ability.

He goes on and indicates again that
he is clearly satisfied with emphasis on
operational test goals in the BMD sys-
tem test plan. I will quote directly:

The GMD [Ground-based Midcourse] pro-
gram combined test force effectively inte-
grated the operational testers into the pro-
gram development activities and the test de-
sign and planning efforts.

He approved the operational test
goals for the last three integrated
flight tests.

He recently testified as follows:

While I am very encouraged by the im-
proved testing environment and capability
that the BMDS test bed will provide, I am
even more pleased with the increased empha-
sis on system integration and user involve-
ment that I have seen over the past year.

We go on and on about his testimony
as to how he has testified. The fact is,
it is working. We are ready to put it in
the ground this fall. We all recognize
there are going to be improvements as
we move along, but we are in a position
to make those improvements.

I think the commonsense approach is
to support the Warner amendment. I
support it and encourage my colleagues
to support it.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. LEVIN. Mr. President, how much
time does the Senator from Rhode Is-
land have remaining?

The PRESIDING OFFICER. There is
20 minutes 20 seconds.

Mr. LEVIN. I ask the Senator if he
will yield me 8 minutes.

Mr. REED. Mr. President, I yield 8
minutes to the Senator from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

CONGRESSIONAL RECORD — SENATE

Mr. LEVIN. Mr. President, the
amendment of the Senator from Rhode
Island simply says that the usual rules
will apply in this case, that we are not
going to change the rules because some
people believe strongly this is an im-
portant weapons system. We have lots
of important weapons systems of which
we apply the rules that you must have
operational testing at some point.

Now, there have been a couple of in-
stances where operational testing has
been delayed until after there has been
some deployment, but there has been
operational testing then. There have
been plans for operational testing. The
two examples which are used fre-
quently are JSTARS and an unmanned
aerial vehicle called Predator. Those
are the two examples that have been
used where a system has been deployed
or partially deployed, and then the
operational testing has occurred after
that deployment.

But in those two cases—this is the
critical issue which the Senator from
Rhode Island addresses—as in all other
cases, operational testing has occurred;
and it has been designed by and imple-
mented by the independent Office of
Test and Evaluation.

The difference between the amend-
ment offered by the Senator from
Rhode Island and the second-degree
amendment offered by the Senator
from Virginia is that the Senator from
Rhode Island preserves the rule, which
as far as I can tell has never been vio-
lated, that the Office of Test and Eval-
uation does the testing. That is an
independent test office.

Too often these days we see rules
being ignored in order to meet some
particular goal: We are not going to
apply the Constitution here because we
have needs over here. We are not going
to apply the usual rules as to how we
treat captives and how we treat pris-
oners because we have other needs over
here. We are going to bend rules. We
are going to ignore rules because of
some particular goal that exists.

In this case, there is a proposal made
that we ignore the rule, which has been
in place for I don’t know how many
years, with a very important purpose
behind it: that we have independent
testing of weapons systems before or
during or at some point after deploy-
ment by an independent test office—
not by the Department of Defense in
consultation with the test office but by
that test office itself. It is the way we
have protected our men and women in
the military, to make sure that weap-
ons systems work. It is the way we
have protected this Nation, by making
sure that weapons systems work.

We should not make an exception for
it here. No matter how strongly people
feel national missile defense will con-
tribute to our national security, it will
only contribute to our security if it
works. To make sure it works, you
need an independent testing office to
do the testing and to lay out the cri-
teria—not to consult, not to have a
voice, but to do what they do with all
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other weapons systems that we deploy,
which is to do the testing themselves.

This amendment does not prevent
the administration from deploying
missile defenses prior to operational
testing. That was the amendment
which was just defeated. This amend-
ment allows that deployment but says
you have to have operational testing
sometime, at some point, and—this is
the difference between the first-degree
and the second-degree amendment—in
the case of the first-degree amend-
ment, that testing has to be done by
that independent Office of Test and
Evaluation, as all other testing of all
other weapons systems that we have
been able to research. You have to have
plans. You have to make a decision:
Yes, we are going to test this, and we
are going to have our independent Of-
fice of Test and Evaluation do it.

Now, as I said, some defense pro-
grams have been deployed before oper-
ational testing was completed, and
among them is the Predator, which was
deployed in Kosovo in 1999, prior to the
initial operational test and evaluation.
But the operational testing for the
Predator was planned for long before
the Kosovo deployment, and it was
completed in the next year after that
deployment. The testing was done by
that independent office, not by people
who are out there in the field arguing
for a system, but independently by the
independent test office.

The JSTARS surveillance aircraft is
another example of a military system
which was deployed prior to oper-
ational testing. There was a great
need. It was decided they could do the
operational testing after the deploy-
ment. So two JSTARS aircraft were
deployed during Desert Storm in 1991.

Interestingly enough, following that
deployment, the Senate Armed Serv-
ices Committee wanted to accelerate
the program, but the Air Force thought
the effort in the gulf war had not alle-
viated the need for operational testing.
Indeed, it illuminated areas that need-
ed more attention in development. So
operational testing was performed on
JSTARS in 1995, and the operational
tests revealed some significant prob-
lems. Some of those problems in
JSTARS, which independent oper-
ational testing—and the word ‘‘inde-
pendent’ is just as important as the
word ‘‘operational” and just as impor-
tant as the word ‘‘testing’’—those inde-
pendent operational tests revealed
some significant problems, including
the inability to operate at the required
altitude, inadequate tactics and proce-
dures, and inadequate mission reli-
ability and time-on-station.

What this amendment would do is to
insist that the usual rules about oper-
ational testing by an independent test
office apply here, not before deploy-
ment—that approach was defeated
when the Boxer amendment was de-
feated—but at least sometime, and
sometime is critically important, and
just as critical is that those tests be
done not just in consultation with but
by the Office of Test and Evaluation.
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If you do not like the rules, change
the rules, change the law about OT&E,
the Office of Test and Evaluation,
change the law, but do not simply say
we are going to ignore the law here be-
cause that law has an important pur-
pose. That law requiring independent
test and evaluation is a law which
every Member of this body ought to de-
fend. We fought a long time to put it in
place. It has had some wonderful re-
sults. Our weapons systems have
worked better because we have an inde-
pendent office that does the testing.

So it is not good enough, as the sec-
ond-degree amendment says: Well, we
will have some consultation with that
independent office. That does not give
them the critical decision as to wheth-
er a weapons system is effective or is
not effective. To put billions of dollars
into systems which are not shown to be
effective at some point, which are not
operationally tested at some point by
an independent office, is to increase
the likelihood that billions of dollars
will be wasted.

I thank the Chair and yield the floor.

Mr. REID. Mr. President, will the
Senator yield?

Mr. REED. Mr. President, I yield to
the Senator from Nevada.

Mr. REID. Six minutes?

Mr. REED. Six minutes.

The PRESIDING OFFICER. The as-
sistant Democratic leader.

Mr. REID. Mr. President, first, I
share a name with the sponsor of this
amendment. I have, once in a while,
given him some advice. When it comes
to military matters, there is no one
who I have greater confidence in than
the Senator from Rhode Island. He is
the only Member of the Senate who is
a graduate of the United States Mili-
tary Academy at West Point. He is
someone who has taught at that fine
school. He is someone who has main-
tained his military contacts. And he is
a student of what has been going on in
the military since his retirement from
the military. So I feel very confident
and comfortable that the Senator—
being a member of this most important
committee, the Armed Services Com-
mittee, and having offered this amend-
ment—is trying to do what he believes
is the right thing for this country.

I express my appreciation to him for
his studious efforts in offering this
amendment and for often answering
my questions about the military. He is
such a valuable person to have in the
Senate.

As I told the majority leader a few
weeks ago, when I get up in the morn-
ing, the first thing I read is the sports
page. I do that because there is always
some good news in it. The rest of the
newspaper you have to search hard for
the good news. But after I finish the
sports page, I reluctantly go to the
first section of the paper.

This morning I went to the Wash-
ington Post. On the front page is a
story. We have all seen the headlines
about the 9/11 Commission, that ac-
cording to available evidence, Iraq and
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Saddam Hussein had nothing to do
with the terrorist attacks of 9/11. An-
other front-page story dealt with Abu
Ghraib prison and some of the abuses
that took place there.

On page 3 there is a feature story
about a soldier that has been laid to
rest in Arlington Cemetery. Page 4,
there is some discussion about what we
did yesterday dealing with the Leahy
amendment.

The reason I mention these items
very briefly is, you have to go all the
way to page A19—I was stunned when I
read this—the fourth paragraph, to
read:

Three U.S. soldiers were also Kkilled
Wednesday. . . .

It is like a throwaway.

Three U.S. soldiers were also Kkilled
Wednesday. . . .

Three more deaths didn’t warrant
anything better than a throwaway line
in the fourth paragraph on the 19th
page of this newspaper.

We know these soldiers who have
been Kkilled—more than 800—are fa-
thers, sons, neighbors, loved ones, all
different categories. The families of
these men and some women who have
lost their lives since the war are pay-
ing a terrible price. I am stunned that
we have come to the point in this war
where we now say:

Three U.S. soldiers
Wednesday. . . .

I don’t know how to describe how I
felt when I read that. These three sol-
diers deserved more than that.

I hope we are not at a point where
the death of American soldiers in com-
bat is considered so routine that it is
barely mentioned, and instead of meri-
torious placement in a newspaper, it is
buried. We need to do better than that.

Hopefully, one of the things this bill
will do is focus attention on the sac-
rifices being made by the men and
women in Iraq. I hope the families of
these three men get more attention
than page Al9 in the future.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I see
the Senator from Alabama is here. I
appreciate Senator SESSIONS serving on
the Strategic Subcommittee with me
and serving on the Armed Services
Committee. He works very hard on
that committee. The defense of this
country is important. He agrees with
that. He brings a stroke of common
sense to our deliberations which I, for
one, truly appreciate. I yield 5 minutes
to the Senator from Alabama.

Mr. SESSIONS. Mr. President, I
thank Chairman ALLARD for his leader-
ship and his expertise. He is becoming
perhaps the most authoritative Mem-
ber of the Senate on this issue. He has
worked on national missile defense
since he has been in the Senate. It is
great to work with him.

We do need to do the right thing. We
have committed as a country to deploy
a national missile defense system. We
voted to deploy that system as soon as

were also killed
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technologically feasible. That was back
in the 1990s, and President Clinton
signed the statute we passed. I believe
it got 90-plus votes in the Senate. Al-
though there were a lot of people who
were opposed to it until the very end,
in the end everybody realized that we
needed to defend America, and we had
the capability of doing so.

There has been a cottage industry of
skeptics out there that has made fun of
President Reagan. They called his vi-
sion for national missile defense Star
Wars. Then when President Reagan
said no to Gorbachev’s proposal in Rey-
kjavik, which accepted so many of the
things President Reagan wanted so
badly but told President Reagan he
would have to stop national missile de-
fense, he thought about that very hard
on the eve of the reelection campaign.
He knew he would be criticized, but he
said, no; national missile defense is im-
portant to America. It was important
to peace in the world because, instead
of worrying about how many of the
enemy we could kill, we could begin fo-
cusing on how to protect our people
from being killed by missile attacks. It
was a defining moment in the cold war.
One expert recently said that was the
moment that signaled the end of the
Soviet Union.

We debated it here in the late 1990s.
Senator THAD COCHRAN and JOE
LIEBERMAN proposed the deploying
amendment to go from research and
talk to actual deploying and setting a
goal for it. We had a bipartisan na-
tional commission that unanimously
voted that the threat to the United
States from missile attack was real,
more imminent than intelligence agen-
cies had previously said, and that we
needed to move forward to deploy a
system.

Under General Kadish, we have
achieved a magnificent result. General
Kadish—history will record—has been a
tremendous leader, a man of substance
and honesty and stability and good
judgment, under all kinds of pressure.
He has been beaten.

Senator LEVIN, the ranking member
on our committee, is such a fine Sen-
ator. He and Senator REED have been
critics of the program. They have
raised questions about the program. I
don’t think it has hurt the program. It
has probably helped the program. I
know they have never been big fans of
it. We made that decision.

We are going forward today. The
amendment Senator REED has pro-
posed, I am afraid, would cost us in the
long run and provide little benefit. The
provisions for cost, schedule, and per-
formance baselines that he mandates
have essentially been adopted now by
the Department of Defense. It was part
of a General Accounting Office study,
and the Department of Defense has
gone along with that study.

The provision for conducting oper-
ationally realistic tests for each block
configuration 1is not unreasonable.
Each test we conduct today, however,
has developmental objectives. And
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since this statute would prohibit the
agency from approving developmental
tests, we would have a real problem
there. Those tests may be a problem.
Each test would have developmental
capabilities. It would require a signifi-
cant replanning of the test program,
slow the development, and increase
costs in the long run.

We made a commitment to a new
type of strategy for developing this un-
precedented system. It is called spiral
development. We said to the military,
you develop this system. We are not
going to put you in a straitjacket. We
are going to allow you to move for-
ward. And as you bring on new science
and new capabilities, you decide and
make recommendations to us as to how
you would deploy it.

Maybe we decided it would be unwise
for us to mandate exactly how this sys-
tem should come out. I think that is
what I would have as my biggest com-
plaint with Senator REED’s well-mean-
ing amendment. I think it puts too
much restraint on the freedom and ini-
tiative of the leaders in the Depart-
ment of Defense to be creative in mak-
ing the system and utilizing the money
we put into the system effectively to
come up with the best results.

I have been extremely proud of what
has been accomplished so far. In Sep-
tember, we will deploy a missile in
Alaska—the spot in the world that al-
lows us to protect all of our States. It
can knock down missiles that might be
produced by the North Koreans, who
have acted bizarrely many times in re-
cent years. It would also allow us to
knock down a missile launched by mis-
take, which could happen at any time.
It would not be a complete system yet,
and we will begin to test from that
platform. In other words, to have a na-
tional missile defense system, you have
to have a headquarters, radar, a com-
munications system, Aegis-deployed
radar to pick up missiles as soon as
possible after launch.

This system has to work together as
a coherent whole, and you need to have
the ability to identify early an incom-
ing missile and knock it down. We have
proven hit-to-kill technology, bullet
hitting bullet, that has been proven in
quite a number of tests, and we con-
tinue to try to make it even better. I
think the best way to test the system
is to go forward with the plan we have
today, get it in the ground so we can
test it in the harsh Alaskan winters,
and in the summer, when the humidity
is up and maybe there is condensation
in the tubes, and we can see how the
radar works, and we can make sure we
can have communication with our
ships and see how the command struc-
ture works in order to make a decision.
That is the way we need to test.

General Kadish and his team have ac-
complished a technological feat that
many people in this country believe is
second only to putting a man on the
Moon. It is incredible. They have prov-
en that they love America, that they
are willing to advance rapidly toward a

CONGRESSIONAL RECORD — SENATE

goal but at the same time be honest
and prudent with the taxpayers’
money.

I would not favor an amendment that
would constrict them too much. That
is what I am afraid this amendment
does. That is why I am supportive of
Chairman WARNER’s proposal, which I
think would accomplish much of what
Senator REED would favor, without ad-
verse consequences.

I thank the Chair and yield back my
time.

The PRESIDING OFFICER. Who
yields time?

Mr. REED. Mr. President, how much
time remains on each side?

The PRESIDING OFFICER. The Sen-
ator from Rhode Island has 7 minutes
remaining. The Senator from Colorado
has 29 minutes remaining.

Mr. ALLARD. Does the Senator from
Rhode Island wish to draw this to a
close and move to a vote?

Mr. REED. I think I will speak for
about 5 minutes, and at that point we
can call for a vote.

Mr. ALLARD. And I will make just a
brief closing comment for about a
minute or two. Why don’t we go ahead.
The Senator can make his statement,
then I will make my brief statement,
and we will move forward to a vote. I
think we may have to go into a quorum
call briefly before the vote and get
things in order.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Mr. President, first, I
want to emphasize, again, that this
amendment does not affect the deploy-
ment decisions that have been made
with respect to the missile system.
Again, also, we have all talked about
operational testing, its importance,
and that you have to do it. I would be
much more confident if, in fact, there
was at least a plan today for oper-
ational testing. Mr. Christie and the
Department of Defense could have de-
veloped that over the last year or two.
His letter said this system is so imma-
ture that I cannot even begin to think
about operational testing.

Once again, let me raise the obvious.
If it is that immature, then what do we
have up in Alaska? Is it going to be a
deployed missile system or a test bed?
Or is it going to be both? That is the
real core of my amendment. The real
core is that sometimes, unrelated to
deployment, we have to have oper-
ational testing.

I argue that my amendment provides
even more flexibility to the Depart-
ment of Defense because it doesn’t set
a date certain of October 1, 2005, when
this test must be conducted. I don’t
think we can make that date, frankly.
I think we will find ourselves back here
on the next Defense authorization bill
striking that, extending it, or pushing
it out because, to me, that is an unre-
alistic, inflexible deadline.

For that reason alone, I urge my col-
leagues to think particularly about the
Warner amendment. There is a sugges-
tion I would unduly hobble develop-
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ment. As I read Senator WARNER’s lan-
guage, he directs the Secretary of De-
fense to ensure that each block con-
figuration of the ballistic missile sys-
tem is consistent with the operational
scheme, which is precisely what I am
saying. But I am not dictating a spe-
cific time to do that. The real key dif-
ference between Senator WARNER’S pro-
posal and mine is that he is reversing
the customary and prudent way to do
independent operational testing. He is
taking away the independence.

The independence, institutionally, is
found in Mr. Christie’s office, the Of-
fice of Operational Test and Evalua-
tion, not in the Office of the Secretary
of Defense. Everybody here has to rec-
ognize that there is no more political,
ideological issue than missile defense
in terms of the national security de-
bate. It has been that way for 20 years.

To suggest that the Secretary of De-
fense and members of the Cabinet are
going to be as independent as someone
whose job and career it has been to
render objective judgments about
weapons systems and deployability and
effectiveness is, I think, defying logic.
This is not rocket science, it is human
behavior. Why are we going to build
into the system all those objective
judgments and objective pressures that
any Secretary, regardless of party, re-
gardless of administration, must feel
when something this big is before him
to decide?

That is why we created a system 20
years ago where there is an inde-
pendent Office of Operational Test and
Evaluation, with a director appointed
by the President and who is not di-
rectly subject to political whims, the
whims of contractors, or the needs of
contractors to make sure the funds
keep flowing. That is the big distinc-
tion between our amendments. We
want operational testing, but we want
it to be independent. That is the GAO
recommendation—independent, real-
istic operational testing.

We are not specifying to do it next
week. We are not saying you cannot de-
ploy until you test. In fact, I am re-
moving myself from the timing. As I
said before, I think it is unrealistic to
assume that there can be an accurate
operational test by October 1 of next
year. It is not going to slow down the
deployment or development; I don’t
think so. It is going to make sure we
learn from each step, each mistake,
and each achievement. That is what
good operational testing does.

I feel very strongly that the Warner
amendment is trying to talk about
operational testing, but the heart of it
is not. It is subjective evaluation that
has been going on now for years with
respect to this missile program. I think
we have to get back to independent
evaluation. We can do it with my
amendment, and we can also ensure
that we get baseline information about
how much is being spent, and the MDA
cannot, in 1 year, decide that they are
a billion dollars off in the cost esti-
mate so they change the cost estimate.
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That is another example documented
by GAO of the temptation to funding
programs when you are the tester and
the testee. That is what the Warner
amendment would do.

So I hope, sincerely, that the Warner
amendment can be defeated and that
we can move on and adopt the Reed
amendment. In the spirit of our prior
comments, I will yield back my time.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I yield
myself 1 minute. I want to make a very
brief comment, and that is this: The
key argument is that the Pentagon’s
chief tester says the operational test is
premature. The Warner second-degree
amendment requires the definition of
“‘realistic testing,” and it requires a
test according to these criteria next
year. That means we will get realistic
testing years sooner than with the
Reed amendment.

The Warner second-degree amend-
ment provides a formal and appropriate
role for the Director of the Office of
Test and Evaluation in a develop-
mental program. That is an unusual
step and actually enhances his role in
the ballistic missile test program. It
does all this without incurring the cost
and delay of the Reed amendment.

Mr. President, I yield back the re-
mainder of my time and ask my col-
leagues to vote in support of the War-
ner amendment.

Mr. President, I have a unanimous
consent request that I need to pro-
pound.

Mr. President, I ask unanimous con-
sent that following the vote in relation
to the pending Warner second-degree
amendment, the Senate proceed to ex-
ecutive session and consecutive votes
on the confirmation of the following
nominations: James L. Robart, Roger
Benitez, and Jane Boyle. I further ask
unanimous consent that prior to each
of the judge votes there be 4 minutes
equally divided for debate on the nomi-
nations; provided further, that fol-
lowing the votes, the President be noti-
fied of the Senate’s action, and the
Senate then resume legislative session.

Mr. REID. Reserving the right to ob-
ject, Mr. President.

The PRESIDING OFFICER. The as-
sistant Democratic leader.

Mr. REID. Mr. President, I, first, ask
the distinguished acting manager to
modify his request to have the votes
following the Warner second-degree
amendment vote to be 10-minute votes.

Mr. ALLARD. I agree to modify the
request to 10-minute votes on the two
following the initial vote—or does the
Senator want all three of them?

Mr. REID. Yes.

Mr. ALLARD. On all three of them.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Further, Mr. President,
under the order, as I understand it,
prior to voting on the judges, the Sen-
ator from Rhode Island has a right to
offer an amendment to his amendment,
if the Warner amendment is adopted.
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The order was he would have the right
to offer an amendment; is that right?

The PRESIDING OFFICER. That is
the previous order.

Mr. REID. So it is my understanding
the Senator from Rhode Island will not
offer that amendment now. I ask unan-
imous consent also, Mr. President—and
I think this is in keeping with what
Senator WARNER wanted—that fol-
lowing the disposition of these judges,
we return to the Defense bill and that
the Senator from Rhode Island be rec-
ognized to offer another amendment
that has already been indicated—I do
not know the number of it. It is his
second missile defense amendment.

Mr. ALLARD. Missile defense is OK.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALLARD. Mr. President, I under-
stand we may need to ask for the yeas
and nays.

Mr. REID. I ask for the yeas and nays
on the Warner amendment.

The PRESIDING OFFICER. The yeas
and nays have been ordered on the
pending second-degree amendment.

Mr. ALLARD. We are ready to pro-
ceed to the vote, Mr. President.

The PRESIDING OFFICER. The
question is on agreeing to the Warner
amendment No. 3453. The clerk will
call the roll.

The assistant legislative clerk call
the roll.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER (Mr.
CRAPO). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 55,
nays 44, as follows:

[Rollcall Vote No. 125 Leg.]

YEAS—b5
Alexander Dole Miller
Allard Domenici Murkowski
Allen Ensign Nelson (NE)
Bayh Enzi Nickles
Bennett Fitzgerald Roberts
Bond Frist Santorum
Brownback Graham (SC) Sessions
Bunning Grassley
Burns Gregg :iﬁltk;ly
Campbell Hagel Snowe
Chafee Hatch
Chambliss Hutchison Specter
Cochran Inhofe Stevens
Coleman Kyl Sununu
Collins Landrieu Talent
Cornyn Lott Thomas
Craig Lugar Voinovich
Crapo McCain Warner
DeWine McConnell
NAYS—44
Akaka Dorgan Levin
Baucus Durbin Lieberman
Biden Edwards Lincoln
Bingaman Feingold Mikulski
Boxer Feinstein Murray
Breaux Graham (FL) Nelson (FL)
Byrd Harkin Pryor
Cantwell Hollings Reed
Carper Inouye Reid
Clinton Jeffords
Conrad Johnson Rockefeller
Corzine Kennedy Sarbanes
Daschle Kohl Schumer
Dayton Lautenberg Stabenow
Dodd Leahy Wyden
NOT VOTING—1
Kerry

The amendment (No. 3453) was agreed
to.
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Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. ALLARD. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3354

Mr. WARNER. Mr. President, I would
like to have a clarification about the
standing order with regard to the
amendment of the distinguished Sen-
ator from Rhode Island.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment, as amended.

Without objection, the amendment,
as amended, is agreed to.

The amendment (No. 3354) was agreed
to.

———

EXECUTIVE SESSION

NOMINATION OF JAMES L.
ROBART TO BE UNITED STATES
DISTRICT JUDGE FOR THE WEST-
ERN DISTRICT OF WASHINGTON

The PRESIDING OFFICER. The Sen-
ate will now go into executive session
to consider nominations.

The clerk will report the first nomi-
nation.

The legislative clerk read the nomi-
nation of James L. Robart, of Wash-
ington, to be United States District
Judge for the Western District of
Washington.

Mr. WARNER. Mr. President, could I
inquire of the Presiding Officer, are
these three votes 10 minutes each?

The PRESIDING OFFICER. The Sen-
ator is correct.

There is 4 minutes of debate equally
divided.

Who yields time?

Ms. CANTWELL. Mr. President, this
afternoon it is my privilege to intro-
duce you to the incredibly talented
nominee for a vacancy on the District
Court for the Western District of Wash-
ington, James Robart.

In one sense, today’s confirmation
vote is a homecoming for Mr. Robart.
Early in his career, he served as an
aide to Senator Scoop Jackson. I am
sure that he would be proud of his ac-
complishments during a long and pro-
ductive legal career, and would whole-
heartedly endorse his confirmation.

Following his public service as a staff
member in both Houses, Mr. Robart re-
turned to Washington State, where he
has worked as an attorney for the past
three decades. During his considerable
years of practice in Federal court, he
has earned a reputation for fairness
and integrity.

Mr. Robart’s nomination is the result
of a bipartisan selection process that
has worked very well for Washington
State. Members of Washington State’s
legal community, the White House, and
my colleague Senator PATTY MURRAY
and I worked together to review a
group of applicants. This cooperative
approach has produced a number of
highly qualified judicial nominees, and
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I believe it is a sound model for other
States.

I am confident that James Robart
will make an outstanding Federal
judge, and that the people of the West-
ern District of Washington will be well-
served by his presence on the bench.

I am pleased to offer Mr. Robart my
full support, and I urge my colleagues
to approve his nomination.

Mr. LEAHY. Mr. President, today the
Senate considers the nomination of
James Robart, to be a United States
District Judge for the Western District
of Washington. He is a graduate of
Whitman College and the Georgetown
University Law Center. Mr. Robart is
currently managing partner at the law
firm of Lane Powell Spears Lubersky,
LLP, a firm he has worked at for over
30 years. He has handled complex com-
mercial litigation matters including
class actions, securities, and employ-
ment cases, and has also been involved
in counseling clients in the areas of
antitrust compliance, employment law,
and intellectual property.

Mr. Robart’s nomination is the prod-
uct of a bipartisan judicial nominating
commission maintained with the White
House by Senators MURRAY and CANT-
WELL. The State of Washington is well-
served by its bipartisan judicial nomi-
nating commission which recommends
qualified, moderate nominees on whom
members of both parties can agree. It
is difficult to understand why Presi-
dent Bush has opposed similar bipar-
tisan selections commissions and why
this one was so hard to establish. They
allow Republicans and Democrats to
work together to staff an independent
judiciary. I thank Senators MURRAY
and CANTWELL for their steadfast ef-
forts in maintaining the commission.
The Senate just recently confirmed an-
other well-qualified nominee to the
District Court for the Western District
of Washington, Judge Martinez, and,
with today’s vote, the Senate will have
confirmed four nominees—all the prod-
uct of the bipartisan commission—to
the district courts in Washington. With
this confirmation, there will be no fur-
ther vacancies in the district courts in
Washington.

I would note that, in proceeding to a
vote on Mr. Robart, the Republican
leadership has again decided to depart
from the order of the Executive Cal-
endar and to skip over the nomination
of a non-controversial and well-quali-
fied Hispanic nominee to the U.S. Dis-
trict Court for the Eastern District in
Pennsylvania, Juan Ramon Sanchez.
That is their choice. I do not want to
see the Democrats blamed for any
delay in confirmation votes for His-
panics when Republicans have con-
trolled the agenda.

With this confirmation we will have
confirmed more judges this year than
in all of the 1996 session, the last time
a President was seeking reelection.

With this confirmation and two more
today, the Senate will have confirmed
a total of 89 judges this Congress and
189 of this President’s judicial nomi-
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nees overall. With 89 judicial confirma-
tions in just a little more than 17
months, the Senate has confirmed
more Federal judges than were con-
firmed during the two full years of 1995
and 1996, when Republicans first con-
trolled the Senate and President Clin-
ton was in the White House. It also ex-
ceeds the 2-year total at the end of the
Clinton administration, when Repub-
licans held the Senate majority in 1999
and 2000.

With 189 total confirmations for
President Bush, the Senate has con-
firmed more lifetime appointees for
this President than were allowed to be
confirmed in President Clinton’s entire
second term, the most recent four-year
presidential term and more than were
confirmed in President Reagan’s term
from 1981 through 1984. Of course Presi-
dent Reagan is acknowledged as the
all-time champ for having appointed
more federal judges than any other
President in history.

I congratulate Mr. Robart and his
family on his confirmation.

Mr. HATCH. Mr. President, I am
pleased today to speak in support of
James Robart, who has been nominated
to the U.S. District Court for the West-
ern District of Washington.

Mr. Robart has exceptional qualifica-
tions for the Federal bench. After grad-
uating from Georgetown University
Law Center in 1973 where he was the
administrative editor of the George-
town University Law Review, he joined
the law firm of Lane, Powell, Moss &
Miller, which is now known as Lane
Powell Spears Lubersky LLP.

Mr. Robart became a partner in that
firm in 1980, and subsequently became
the comanaging partner and later the
sole managing partner—a position that
he holds today. During his time at the
firm, Mr. Robart has specialized in
complex commercial litigation with an
emphasis on class actions, securities,
and employment law.

He brings a wealth of trial experience
to the Federal bench after trying in ex-
cess of 50 cases to verdict or judgment
as sole or lead counsel, and he has been
active in the representation of the dis-
advantaged through his work with Ev-
ergreen Legal Services and the inde-
pendent representation of Southeast
Asian refugees.

Mr. Robart’s impressive credentials
are reflected in his unanimous Amer-
ican Bar Association rating of Well
Qualified. I am confident that he will
be a fine addition to the bench and
urge my colleagues to join me in sup-
porting his confirmation.

Mr. HATCH. Mr. President, this side
is willing to yield all remaining time
on all three judges.

The PRESIDING OFFICER. All time
is yielded.

Mr. HATCH. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is, Will the Senate ad-
vise and consent to the confirmation of
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the nomination of James L. Robart, of
Washington, to be United States Dis-
trict Judge for the Western District of
Washington?

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 99,
nays 0, as follows:

[Rollcall Vote No. 126 Ex.]

YEAS—99
Akaka Dodd Lincoln
Alexander Dole Lott
Allard Domenici Lugar
Allen Dorgan McCain
Baucus Durbin McConnell
Bayh Edwards Mikulski
Bennett Ensign Miller
Biden Enzi Murkowski
Bingaman Feingold Murray
Bond Feinstein Nelson (FL)
Boxer Fitzgerald Nelson (NE)
Breaux Frist Nickles
Brownback Graham (FL) Pryor
Bunning Graham (SC) Reed
Burns Grassley Reid
Byrd Gregg Roberts
Campbell Hagel Rockefeller
Cantwell Harkin Santorum
Carper Hatch Sarbanes
Chafee Hollings Schumer
Chambliss Hutchison Sessions
Clinton Inhofe Shelby
Cochran Inouye Smith
Coleman Jeffords Snowe
Collins Johnson Specter
Conrad Kennedy Stabenow
Cornyn Kohl Stevens
Corzine Kyl Sununu
Craig Landrieu Talent
Crapo Lautenberg Thomas
Daschle Leahy Voinovich
Dayton Levin Warner
DeWine Lieberman Wyden
NOT VOTING—1
Kerry
The nomination was confirmed.
——

NOMINATION OoF ROGER T

BENITEZ TO BE UNITED STATES
DISTRICT JUDGE FOR THE
SOUTHERN DISTRICT OF CALI-
FORNIA

The PRESIDING OFFICER. The
clerk will report the next nomination.

The assistant legislative clerk read
the nomination of Roger T. Benitez, of
California, to be United States District
Judge for the Southern District of Cali-
fornia.

Mr. LEAHY. Mr. President, today the
Senate considers the nomination of
Roger Benitez to the Southern District
of California. Judge Benitez is being
considered for the last of 5 new seats in
the Southern District of California
that were created by statute on No-
vember 2, 2002, as part of a package of
judgeships created for border districts
that have a massive caseload and that
needed more Federal judges. I worked
hard with Senator FEINSTEIN to help
create these new positions under
Democratic Senate leadership. By
doing so, we did what the Republican
majority refused to do in the years 1995
through 2000 when there was a Demo-
cratic President. We did so under Sen-
ate Democratic leadership Kknowing
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that the appointments would be made
by a Republican.

Unlike many other nominees who
have come before this Committee,
Roger Benitez comes before us with ju-
dicial qualifications, having had expe-
rience serving as a judge both in State
and Federal courts. He served for 4
years as a California Superior Court
Judge for Imperial County and 3 years
as a U.S. Magistrate Judge for the
Southern District for California.

However, like many nominees of this
President, concerns have been raised
about this nominee’s fitness to serve.
Judge Benitez is one of 28 of President
Bush’s nominees who have received a
partial or majority rating of ‘Not
Qualified” from the ABA Committee
that conducts a peer evaluation of judi-
cial nominees. Of those, 18 have al-
ready been confirmed and another has
been recess appointed.

Before President Bush ejected the
ABA from the process of providing an
informal rating prior to a nomination,
temperament or ethics concerns would
have been raised at the early stage of a
nominee’s consideration and in time
for the White House to make a decision
whether to proceed with that nominee,
with knowledge of such determinations
and the opportunity to conduct follow-
up inquiry. The change in the role of
the ABA has led to ABA ratings being
less helpful. In Judge Benitez’s case,
based on interviews with 23 judges and
44 attorneys, more than 10 members of
the ABA committee concluded that,
based on his temperament, he is not
qualified to serve a lifetime appoint-
ment on the Federal bench.

Despite these concerns, Judge
Benitez is supported by both of his
home-State Senators and is the prod-
uct of the bipartisan commaission that
Senators FEINSTEIN and BOXER have
worked so hard to maintain. I will
honor their support of this nominee
and support him, as well. With this
confirmation, the Senate will have
confirmed 14 nominees to the district
courts in California.

Judge Benitez is the 17th Latino con-
firmed to the Federal courts in the
past three years. With the exception of
Mr. Estrada, who failed to answer
many questions and provide the Senate
with his writings and views, we have
pressed forward to confirm all of the
other Latinos whose nominations have
been reported to the floor. Democrats
will now have supported the swift con-
firmation of 17 of President Bush’s 21
Latino nominees. Unfortunately, Re-
publicans have been delaying Senate
consideration of a number of Hispanic
nominees and passed over several of
the numbers would be even better.

While President Clinton nominated
11 Latino nominees to Circuit Court
positions, 3 of those 11 were blocked by
the Republican Senate and never given
a vote. President Bush has only nomi-
nated 4 Latino nominees to Circuit
Court positions, three of whom have
been confirmed with Democratic sup-
port. President Bush’s 21 Latino nomi-
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nees constitute less than 10 percent of
his nominees, even though Latinos
make up a larger percentage of the
U.S. population. It is revealing that
this President has nominated more
people associated with the Federalist
Society than Hispanics, African Ameri-
cans and Asian Pacific Americans,
combined. While President Clinton
cared deeply about diversity on the
Federal bench, this President is more
interested in narrow and slanted judi-
cial ideology.

I congratulate Judge Benitez and his
family on his confirmation.

Mr. HATCH. Mr. President, I rise
today to express my unqualified sup-
port for the nomination of Robert
Benitez to the District Court for the
Southern District of California and to
urge my colleagues to confirm this fine
nominee.

Born in Havana, Cuba, Judge
Benitez’s life embodies the spirit and
strength of this Nation. After coming
to this country, he obtained a law de-
gree from the Western State University
College of Law in 1978, and then distin-
guished himself in a diverse and suc-
cessful law practice. The people of Cali-
fornia recognized his obvious ability
and appointed him to the Superior
Court in 1997. He was re-elected to that
court in 1998, and served with distinc-
tion until 2001. Since that time, Judge
Benitez has served as a Federal mag-
istrate judge in the Southern District
of California.

Mr. Benitez is an exceptional nomi-
nee. I fully expect him to serve with
distinction on the Federal bench in
California.

Mr. DURBIN. Mr. President, I oppose
the nomination of Roger T. Benitez to
be a United States District Judge for
the Southern District of California be-
cause this nominee received a rating by
the American Bar Association of ‘‘sub-
stantial majority Not Qualified.”” More
than 10 members of the 15-member
ABA evaluation committee agreed that
Magistrate Judge Benitez is unquali-
fied for this position. The ABA con-
ducts thorough background investiga-
tions of all of the President’s Article
III judicial nominees.

At the February 25, 2004 nomination
hearing of Judge Benitez, ABA officials
made the following statements on the
record:

Judge Benitez is ‘‘arrogant, pompous, con-
descending, impatient, short-tempered, rude,
insulting, bullying, unnecessarily mean, and
altogether lacking in people skills.”

Judge Benitez ‘‘would often become irra-
tionally upset and outraged if an attorney
who had been appointed to represent a de-
fendant had a scheduling conflict and asked
another equally competent and prepared at-
torney to appear before the nominee.”

Interviewees had ‘‘grave doubts about
Judge Benitez’ ability to competently handle
the more demanding docket caseload of a
Federal district judge and efficiently manage
a district courtroom, based on their percep-
tion of his very slow and rigid manner of
handling his current court calendar.”’

‘“‘Based on their exposure to the nominee’s
mode of relating professionally to others in
his official capacity as a judge, interviewees
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expressed doubt over Judge Benitez’s ability
to become an accommodating and collegial
member of the Federal district court.”

“[TlThe nominee’s temperament problems
are compounded by the fact that Judge
Benitez fails to appreciate the depth of con-
cern by the bench and bar regarding his tem-
perament and has not demonstrated that he
is willing or able to address those concerns.”’

“Our committee members, after reviewing
my report on the nominee, were particularly
concerned about the clear, consistent pat-
tern to the criticisms that emerged from the
interview.”

These statements are highly trou-
bling, and they strongly suggest that
Judge Benitez is not prepared for this
important lifetime position.

I am also concerned about the ABA’s
discovery that Judge Benitez has a
practice of limiting the number of
guilty pleas that he accepts on a given
day. The ABA said that this practice
was ‘‘highly unusual compared to most
other Federal judges, who will typi-
cally hear several matters in a day of
the kind Judge Benitez has on his
docket.”

The ABA did not make these allega-
tions or reach the rating of Not Quali-
fied lightly. The ABA investigator,
Richard M. Macias, conducted inter-
views with 23 judges and 44 attorneys,
and two-thirds of those interviewed
raised concerns, including a majority
of both judges and lawyers. The com-
ments were based on first-hand knowl-
edge or observation. The ABA reports
that ‘‘[t]he negative comments about
Judge Benitez’ temperament reflected
a consistent pattern over the years up
to the present time.”

Mr. Macias, a respected member of
the legal profession and an experienced
ABA investigator, said that he has
never received so many negative com-
ments about a judicial nominee in the
10 years he has been conducting back-
ground investigations. Mr. Macias was
supported in his testimony by Thomas
Z. Hayward, Jr., a respected Chicago
attorney and chair of the ABA’s Stand-
ing Committee on Federal Judiciary.

When he took office, President
George W. Bush abolished the historic
practice—dating back to President Ei-
senhower—of seeking the views of the
ABA, the Nation’s largest association
of attorneys, before making an Article
IIT judicial nomination. One of the
main reasons that presidents waited
for the ABA evaluation was to avoid
nominating unqualified nominees and
prevent situations like the one we face
today with Judge Benitez. Past Presi-
dents often decided not to nominate in-
dividuals who received ABA ratings of
Not Qualified. President Bush would be
wise to reinstate the ABA’s traditional
role in the judicial nomination process.

The PRESIDING OFFICER. The
question is, Will the Senate advise and
consent to the nomination of Roger T.
Benitez, of California, to be United
States District Judge for the Southern
District of California?

Mr. REID. I ask for the yeas and
nays?

The PRESIDING OFFICER. Is there a
sufficient second?
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There is a sufficient second.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 1, as follows:

[Rollcall Vote No. 127 Ex.]

YEAS—98

Akaka Dodd Lott
Alexander Dole Lugar
Allard Domenici McCain
Allen Dorgan McConnell
Baucus Edwards Mikulski
Bayh Ensign Miller
Bennett Enzi Murkowski
B?den Fe@ngol'd Murray
Bingaman Fglnstem Nelson (FL)
Bond Flngerald Nelson (NE)
Boxer Frist Nickles
Breaux Graham (FL) Pryor
Brownback Graham (SC) Reed
Bunning Grassley Reid
Burns Gregg el

Roberts
Byrd Hagel Rockefeller
Campbell Harkin N
Cantwell Hatch Santorum
Carper Hollings Sarbanes
Chafee Hutchison Schumer
Chambliss Inhofe Sessions
Clinton Inouye Shelby
Cochran Jeffords Smith
Coleman Johnson Snowe
Collins Kennedy Specter
Conrad Kohl Stabenow
Cornyn Kyl Stevens
Corzine Landrieu Sununu
Craig Lautenberg Talent
Crapo Leahy Thomas
Daschle Levin Voinovich
Dayton Lieberman Warner
DeWine Lincoln Wyden

NAYS—1
Durbin
NOT VOTING—1
Kerry

The nomination was confirmed.

———

NOMINATION OF JANE J. BOYLE
TO BE UNITED STATES DISTRICT
JUDGE FOR THE NORTHERN DIS-
TRICT OF TEXAS

The PRESIDING OFFICER. The
clerk will report the next nomination.

The legislative clerk read the nomi-
nation of Jane J. Boyle, of Texas, to be
United States District Judge for the
Northern District of Texas.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I wonder
if Senator REID and Senator WARNER
are here. I want to clarify the length of
time which the next amendment will
take. My understanding is that Sen-
ator REED’s amendment might take as
little as 10 minutes; in which case, it
would make sense to stack his vote
with the vote on the Biden amendment
which would then be 2 hours later.
However, if there is objection to that, I
think people should be informed there
could be another vote after this final
vote on judges in about 10 or 15 min-
utes.

I am wondering if Senator WARNER is
here.
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Mr. WARNER. He is right here.

Mr. LEVIN. Is Senator REID here?

Mr. REED. I am here.

Mr. LEVIN. Senator Harry Reid, too.

Mr. WARNER. Mr. President, for the
convenience of the Senate, stacking
the two votes is quite acceptable.

Mr. LEVIN. Should I make a unani-
mous consent request? I think Senator
HATCH——

Mr. WARNER. I discussed it with
him, and it is fine.

Mr. LEVIN. Mr. President, I ask
unanimous consent that after this
vote, there then be a period of time to
debate the Senator Jack Reed amend-
ment, which we expect would be short.
We would immediately go to the Biden
amendment.

Mr. WARNER. Mr. President, we
were going to intersperse a Sessions
amendment for 30 minutes.

Mr. LEVIN. I will amend that to ask
that immediately after Jack Reed’s
amendment, there be a Sessions
amendment for 30 minutes equally di-
vided, and that we then go to a Biden
amendment for perhaps as much as 2
hours, and there be three votes stacked
at that point.

The PRESIDING OFFICER. Is there
objection?

Mr. LEVIN. Excuse me. Do we have a
copy of the Sessions amendment? Is
Senator SESSIONS here?

Mr. WARNER. He is not here.

Mr. LEVIN. So there will be no time
agreement on the Sessions amendment
until we know which amendment it is.

Mr. WARNER. We must check with
our Finance Committee regarding the
time on the Biden amendment. We are
trying to work toward putting the
votes in one batch.

Mr. LEVIN. Mr. President, I revise
that unanimous consent request to ask
that immediately after the debate on
Senator REED’s amendment, it be laid
aside and we proceed to a debate on the
Sessions amendment; that it then be
laid aside and we then go to the Biden
amendment, and we will hopefully have
three votes at that time.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Texas is recog-
nized.

Ms. HUTCHISON. Mr. President, the
nominee we are going to vote on, Jane
Boyle, has served our country in so
many positions: U.S. magistrate, where
she had an outstanding record, as our
U.S. Attorney, where she had an equal-
ly outstanding record. She has shown
fairness, a judicial temperament, and
great leadership in every position she
has held.

Mr. President, I am proud to have
recommended her nomination along
with my colleague, Senator CORNYN,
and before that, Senator Gramm. We
have never been disappointed in Jane
Boyle’s performance, and know she will
be an outstanding judge.

I urge a vote for her nomination.

Mr. LEAHY. Mr. President, I also
support the nomination of Jane J.
Boyle.
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Mr. President, Ms. Boyle is currently
the United States Attorney for this
district. She comes to the Senate with
extensive litigation and judicial experi-
ence. Before serving as the Northern
District’s U.S. Attorney, Ms. Boyle
served for over a decade as a United
States Magistrate and she served for
years as a Federal and city prosecutor.
I support Ms. Boyle’s nomination.

With the three judicial confirmation
votes today, the Senate will now have
confirmed 20 judicial nominees this
year alone. Only 17 judges were con-
firmed under Republican leadership in
the entire 1996 session and no circuit
court nominees were confirmed that
entire time. That was the last year in
which a President was seeking reelec-
tion. The Senate has now exceeded the
number of total judges confirmed and
the number of circuit court judges con-
firmed.

With these three confirmations
today, the Senate will have confirmed
a total of 89 judges this Congress and
189 of this President’s judicial nomi-
nees overall. With 89 judicial confirma-
tions in just a little more than 17
months, the Senate has confirmed
more Federal judges than were con-
firmed during the two full years of 1995
and 1996, when Republicans first con-
trolled the Senate and President Clin-
ton was in the White House. It also ex-
ceeds the two-year total at the end of
the Clinton administration, when Re-
publicans held the Senate majority in
1999 and 2000. It is not quite as many as
the 100 judges nominated by President
Bush that a Democratic-led Senate
confirmed in our 17 months in the ma-
jority in 2001 and 2002.

With 189 total confirmations for
President Bush, the Senate has con-
firmed more lifetime appointees for
this President than were allowed to be
confirmed in the most recent four-year
presidential term that of President
Clinton from 1997 through 2000. It is
more than a Republican majority con-
firmed in President Reagan’s entire
term from 1981 through 1984. Of course,
President Reagan is recognized as the
all-time champ in terms of judicial ap-
pointments having appointed more
than any other President in our his-
tory.

I congratulate Ms. Boyle on her con-
firmation.

Mr. HATCH. Mr. President, I rise in
support of the confirmation of Jane J.
Boyle to the U.S. District Court for the
Northern District of Texas. I have had
the pleasure to review Ms. Boyle’s dis-
tinguished career and I am confident
that she will make a fine Federal
judge.

Jane J. Boyle is an extremely experi-
enced attorney who has tried over 180
cases to a verdict during her impres-
sive career as an assistant district at-
torney, an assistant U.S. attorney, and
as the U.S. attorney for the Northern
District of Texas. She has also served
with distinction as a magistrate judge
in the same district. Ms. Boyle brings a
wealth of experience to the Federal
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bench and she will make an excellent
addition to the Northern District of
Texas.

I am not alone in believing that Ms.
Boyle will make an outstanding Fed-
eral district judge. The Texas Employ-
ment Lawyers Association, TELA,
calls Ms. Boyle ‘‘considerate, con-
cerned, and well-read,” in addition to
possessing ‘‘a great deal of knowledge
about employment law” and an excel-
lent judicial demeanor that is reflected
in her ‘“‘even-handed and fair’’ approach
to adjudication. Ms. Boyle also has
strong bipartisan support. The current
chair of the Dallas County Democratic
Party has written a letter expressing
her ‘“‘enthusiastic support of the nomi-
nation of Jane J. Boyle,” and a former
chair of the same organization wrote a
letter stating that ‘‘in the case of this
nominee, partisan considerations are
unwise and should evaporate.”

Ms. Boyle’s experience both as a U.S.
attorney and as a Federal magistrate
judge will serve her well on the Federal
district court. I urge my colleagues to
join me in strong support of Ms.
Boyle’s nomination.

Mr. CORNYN. Mr. President, I am
proud today to cast my vote in the af-
firmative for Jane J. Boyle who has
been nominated to the U.S. District
Court for the Northern District of
Texas. She presently serves as United
States Attorney for the Northern Dis-
trict of Texas. Judge Boyle has a long
and distinguished career of public serv-
ice and is well qualified to return to
the bench having served as United
States Magistrate Judge for the North-
ern District of Texas from 1990 to 2002.

In addition, she served a previous
term as United States Attorney,
Northern District of Texas from 1987 to
1990, and was an Assistant District At-
torney in the Dallas County District
Attorney’s Office from 1981 to 1987.

Judge Boyle is imminently well
qualified, as the ABA has rated her.
More importantly, there is bipartisan
consensus of those who know her and
work with her. Moreover, she has gar-
nered the respect of her colleagues and
those who work for her. Most notably,
she has gained the respect of the Dallas
community, including folks from the
entire political spectrum.

I ask unanimous consent to have a
related article printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

(For immediate release, June 17, 2004)
SENATE CONFIRMS JANE BOYLE FOR
JUDGESHIP
WILL FILL VACANT SEAT IN NORTHERN
DISTRICT, BASED IN DALLAS

WASHINGTON.—The U.S. Senate on Thurs-
day unanimously approved the federal judi-
cial nomination of current U.S. Attorney
Jane Boyle to be the U.S. District Judge for
the Northern District of Texas. Boyle, 49,
will be based in Dallas, and replaces retired
Judge Jerry L. Buchmeyer. The Northern
District’s jurisdiction includes 100 counties.

‘““Jane Boyle has remarkable experience
and knowledge of the law. She has done an
outstanding job as U.S. Attorney in Dallas,

CONGRESSIONAL RECORD — SENATE

and I'm confident that she will continue to
serve Texas and the nation with excellence,”
Cornyn said. ‘“‘She has garnered the respect
of her colleagues, those who work for her,
and most notably, she has gained the respect
of folks from across the political spectrum.”’

U.S. Sen. John Cornyn, a member of the
Judiciary Committee, along with Sen. Kay
Bailey Hutchison, recommended Boyle to
President Bush on September 9, 2003. The
President nominated Boyle on November 24,
2003, and she was confirmed by the Judiciary
Committee on April 1, 2004.

Boyle was appointed by President George
W. Bush in 2002 to be U.S. Attorney for the
Northern District after a long and distin-
guished legal career in Texas. Prior to that
selection, she served as TU.S. Magistrate
Judge for the Northern District for twelve
years, earning significant judicial experience
in the region.

Boyle also worked for a number of years as
an Assistant U.S. Attorney and an Assistant
District Attorney for Dallas County. She
earned a J.D. degree from Southern Meth-
odist University School of Law in 1981 and
graduated with honors from The University
of Texas at Austin in 1977. She has been pub-
lished in numerous legal periodicals, includ-
ing the Texas Bar Journal.

Sen. Cornyn chairs the subcommittee on
the Constitution, Civil Rights & Property
Rights, and is the only former judge on the
committee. He also serves on the Armed
Services, Environment and Public Works,
and Budget Committees. He served pre-
viously as Texas Attorney General, Texas
Supreme Court Justice, and Bexar County
District Judge.

Mr. LEAHY. Mr. President, I ask for
the yeas and nays on the nomination.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Texas, Mr. CORNYN, is recog-
nized.

Mr. CORNYN. Mr. President, in the
interest of time, I will not belabor the
point. I wanted to add my voice to that
of Senator HUTCHISON commending this
fine nominee, Jane Boyle, to the U.S.
Senate.

The PRESIDING OFFICER. The
question is, Shall the Senate advise
and consent to the nomination of Jane
J. Boyle, of Texas, to be United States
District Judge for the Northern Dis-
trict of Texas?

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER (Mr.
SMITH). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 99,
nays 0, as follows:

[Rollcall Vote No. 128 Ex.]

YEAS—99
Akaka Brownback Collins
Alexander Bunning Conrad
Allard Burns Cornyn
Allen Byrd Corzine
Baucus Campbell Craig
Bayh Cantwell Crapo
Bennett Carper Daschle
Biden Chafee Dayton
Bingaman Chambliss DeWine
Bond Clinton Dodd
Boxer Cochran Dole
Breaux Coleman Domenici
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Dorgan Johnson Pryor
Durbin Kennedy Reed
Edwards Kohl Reid
Ensign Kyl Roberts
Enzi Landrieu Rockefeller
Feingold Lautenberg Santorum
Feinstein Leahy Sarbanes
Fitzgerald Levin Schumer
Frist Lieberman Sessions
Graham (FL) Lincoln Shelby
Graham (SC) Lott Smith
Grassley Lugar Snowe
Gregg McCain Specter
Hagel McConnell Stabenow
Harkin Mikulski Stevens
Hatch Miller Sununu
Hollings Murkowski Talent
Hutchison Murray Thomas
Inhofe Nelson (FL) Voinovich
Inouye Nelson (NE) Warner
Jeffords Nickles Wyden

NOT VOTING—1

Kerry

The nomination was confirmed.

The PRESIDING OFFICER. The
President will be immediately notified
of the Senate’s action on this nomina-
tion.

———
LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

———————

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR
2005—Continued

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, it is my un-
derstanding that Senator WARNER and
Senator REED have worked out an ar-
rangement whereby the missile defense
amendment will not be offered, but the
end strength amendment will be of-
fered at this time.

The chairman has arrived. What I
have said is that the chairman and
Senator REED have agreed that his mis-
sile defense amendment will be offered
at a subsequent time and that now the
end strength amendment that has been
around for several days would be de-
bated at this time and voted upon.

Mr. WARNER. Mr. President, that
was a suggestion I made to the Senator
from Rhode Island. I think he will per-
haps reflect on the need to go forward
with his second missile defense amend-
ment, and he had asked for that need
to be reconsidered. Therefore, in its
place we can put the end strength
amendment, which would be a matter
of convenience and great interest to
our membership on this side, given it is
a bipartisan amendment.

Mr. REID. Following that, the
amendment of Senator SESSIONS will
be offered, and following that the
amendment of Senator BIDEN will be
offered.

Mr. WARNER. Could we put time
agreements on this now?

Mr. REID. We certainly should be
able to.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.
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Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Mr. President, the dis-
tinguished leadership on the other side
and myself and the leadership on this
side have worked out the following
time agreements: On the amendment
from the Senator from Rhode Island,
which has a second degree from the
Senator from Virginia, Mr. WARNER—

Mr. REID. No. 3352.

Mr. WARNER. Correct—we would
need 40 minutes equally divided on
those amendments.

Mr. REID. A total of 40 minutes?

Mr. WARNER. A total of 40 minutes
equally divided. We would then proceed
to lay that aside and proceed to an
amendment by the Senator from Ala-
bama.

Mr. REID. No. 3371.

Mr. WARNER. Correct.
take 20 minutes.

Mr. REID. Twenty minutes equally
divided?

Mr. WARNER. Fifteen on this side,
and I think the other side only needed
5 on that amendment.

Mr. REID. We will take the 15 and
probably would not use it.

Mr. WARNER. Then 30 minutes
equally divided. That amendment will
not require other than a voice vote
which we will do. We will then imme-
diately proceed to the Biden amend-
ment.

Mr. REID. No. 3379.

Mr. WARNER. Correct. At the mo-
ment, that would require 2 hours equal-
ly divided, with the expectation that
can be reduced in time.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. I ask unanimous consent,
as the chairman has indicated, that on
amendment No. 3352 there be 40 min-
utes equally divided, with no second-
degree amendments in order except for
the one that Senator WARNER has indi-
cated that he will offer, and Senator
REED knows about that; No. 3371, there
be no second-degree amendments in
order; and No. 3379, there be no second-
degree amendments in order, with the
time as stated previously. There would
be no second-degree amendments then
prior to the vote.

Mr. WARNER. That is correct.

Mr. REID. As indicated, 40 minutes,
30 minutes, and 2 hours.

The PRESIDING OFFICER. Is there
objection?

Mr. WARNER. I concur in the re-
quest.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Rhode Island.

AMENDMENT NO. 3450 TO AMENDMENT NO. 3352

Mr. REED. Mr. President, I ask for
regular order for No. 3352.

The PRESIDING OFFICER. That
amendment is now pending.

Mr. REED. Mr. President, I under-
stand that Senator WARNER has a sec-
ond-degree amendment which I will ac-
cept.

That will

CONGRESSIONAL RECORD — SENATE

Mr. WARNER. That is correct, and I
seek now to modify it, and I will send
a modification to the desk and add to
the modified amendment.

It is a very minor modification. I
simply strike one word, and it is the
word ‘‘the.” I send the modification to
the desk and ask for its immediate con-
sideration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment is so modified.

The amendment (No. 3450), as modi-
fied, is as follows:

(Purpose: To provide for funding the in-
creased number of Army active-duty per-
sonnel out of fiscal year 2005 supplemental
funding)

Strike line 2 and insert the following:
‘502,400, subject to the condition that costs
of active duty personnel of the Army in ex-
cess of 482,400 shall be paid out of funds au-
thorized to be appropriated for fiscal year
2005 for a contingent emergency reserve fund
or as an emergency supplemental appropria-
tion”.

Mr. WARNER. I am ready to indicate
to my colleague we have worked on
this amendment in the second degree.
It is my understanding that the Sen-
ator from Rhode Island is prepared to
take the Warner amendment as modi-
fied.

Mr. REED. That is correct.

Mr. WARNER. Fine.

Mr. REED. I want to thank the chair-
man for his instructive work on this
amendment. He recognizes, as I recog-
nize, along with my colleagues and
principal cosponsors Senators HAGEL,
McCAIN, CORZINE, AKAKA, and BIDEN,
that our Army is stretched very thin
across the globe with numerous mis-
sions, and in order to fulfill these mis-
sions we have to raise the end strength
of the Army.

The amendment before us today
would put within the authorized end
strength a 20,000 increase in the num-
ber of soldiers in the U.S. Army. These
are the number of troops the Army has
indicated that they can absorb this
year, and that they can train and uti-
lize this year. It represents the rec-
ognition that we cannot simply depend
upon emergency powers through
supplementals to increase the end
strength of the Army. We have to, as
we do in this amendment, put in the
actual end strength number to reflect a
larger Army and also to reflect the fact
that this is not a temporary occur-
rence.

Our commitments in Iraq, Afghani-
stan, and around the globe are going to
require a substantially larger Army for
an indefinite period of time.

As a result, working together with
the chairman, we have placed in the
Defense authorization bill the precise
number of soldiers, this precise in-
crease of 20,000 troops.

What the chairman has added,
though, is the fact that these troops
have to be paid for. There is a strong
argument that we should pay for them
in terms of regular budget authority,
but he has suggested that we again go
the emergency supplemental route to
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pay for these troops, which are now
fully authorized in law. What I wanted
to accomplish in the amendment first
is to make sure we do incorporate a
suitable end strength number. That has
been accomplished.

Second, I wanted to avoid a situation
where the Army had to go within its
existing programs to search high and
low for dollars to pay for these extra
troops. That has been accomplished by
the chairman’s suggestion that we
move some funds already identified in
the emergency supplemental and des-
ignate those to pay for these additional
troops.

So we have avoided a situation where
the Army this year is going to be
forced to come up with funds by going
through and ransacking their existing
programs, and we have set it in the au-
thorization bill, the appropriate forum
for such a decision. We have set in the
precise number of end strength that is
appropriate this year for the U.S.
Army.

The question still arises, What hap-
pens in succeeding years? The argu-
ment myself, Senator McCAIN, Senator
HAGEL, and others have made is we
cannot continue to depend upon supple-
mental and emergency funding. This is
not an emergency. This is a fact of life
in the world today. We need a larger
Army.

We are accomplishing our objectives
today for this fiscal year in this au-
thorization, but I think the chairman
and we all recognize we will eventually
confront a situation where we have to
raise the bottom line of the Army in
terms of the funds they have. We do
not want to see a situation a year from
now or 2 years from now when the
supplementals are inadequate but the
needs of these troops are still per-
sistent.

Senator LEVIN has language in this
authorization bill that indicates in suc-
ceeding years, after this fiscal year and
after this authorization bill, any in-
crease in end strength will have to be
put in the Army budget. I think that is
an appropriate response. I think the
Reed amendment as modified by Sen-
ator WARNER will, in effect, accomplish
that.

This is the thrust of the amendment.
I have had an opportunity to explain it.
At this point I reserve the remainder of
my time to allow the Senator from Vir-
ginia to comment.

Mr. WARNER. I thank my colleague.
This is one of those situations. Senator
REED is a very valued member of the
committee and the amendment has
strong cosponsorship; namely, Sen-
ators MCCAIN and HAGEL and others on
our side. I think all along the com-
mittee has recognized the need to work
with the Department of Defense, most
specifically the Department of Army,
to resolve this situation. I thought it
necessary to second degree the amend-
ment which would authorize the De-
partment of Defense to pay the cost of
the additional Active-Duty soldiers for
fiscal year 2005 from supplemental or
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contingent emergency reserve funds
because the sponsors of the amendment
had not identified the considerable
sum, some $2 billion plus, that their
amendment would generate in the need
for the Army budget.

The Army needs this Active-Duty
strength. I think we are in agreement
on this point.

Senator, I indicate now I am going to
urge my colleagues to accept the
amendment.

I note that in the bill we are consid-
ering there is a specific authorization
which the committee worked out in
section 402 for temporary increases of
up to 30,000 active duty soldiers above
the currently authorized level. This
goes 10,000 active-duty soldiers beyond
the end strength level proposed in Sen-
ators REED and HAGEL’s amendment.

My second degree amendment, how-
ever, addresses the real issue stemming
from these increases—how to pay for
them. The Reed/Hagel amendment pro-
vides no offsets for the $2.4 billion cost
of these extra troops. I submit that
this is not a cost for the Department to
take ‘‘out of hide,” or that the Depart-
ment of the Army should absorb out of
the FY 2005 budget.

The approach in my second degree
amendment reflects the recommenda-
tion of the Army Chief of Staff, Gen-
eral Schoomaker, who testified that
using supplemental appropriations
gives necessary flexibility and is, in
fact, essential to preserve the Army’s
ability to plan for operational readi-
ness in the present and modernization
for the future.

The Reed/Hagel amendment would
have the effect of directing the Army
to increase its end strength by 20,000 in
FY 2005 at a cost of $2.4 billion. The
amendment identifies no offset, it iden-
tifies no means to pay for these addi-
tional troops. Consider the potential
effect of that proposal on the Army.
The $2.4 billion represents a 15 percent
reduction of funding for direct costs of
operating forces for home station
training, exercises and operations; in
other words—fuel, spare parts, mainte-
nance, food, and other consumables.
Alternatively, this reduction would
eliminate almost all funding for Army
individual and unit training—such as
basic training, flight training, and
combat training center rotations. The
$2.4 billion represents a 42 percent re-
duction of funding for Army command
and control, logistics, weapons and am-
munition transportation and storage.
It could reduce resources to key readi-
ness and modernization accounts, as
indicated above, and divert money
needed to train and retain more experi-
enced personnel because of the impera-
tive to satisfy an end strength number.

My amendment would afford the
Army the opportunity to flexibly exe-
cute its budget while increasing its
manpower. I would ask you to keep
this in mind and also keep in mind that
the conferees will have the task of find-
ing $2.4 billion in offsets if this amend-
ment becomes a law.
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Mr. HAGEL. Mr. President, I rise
today to join my colleague Senator
JACK REED in introducing an amend-
ment to the fiscal year 2005 Defense au-
thorization bill to increase the size of
the United States Army by 20,000 addi-
tional troops.

Over the last year the Congress has
expressed grave concern that our
Armed Forces are too small to meet
the extraordinary demands being
placed on them today. These demands
will be with us well into the future.

Senator REED and I are proposing
this amendment to formally increase
the size of the United States Army by
20,000 troops in the coming year.

The additional troops are urgently
required to give the Chief of Staff of
the U.S. Army the tools he needs to
fight the war on terrorism, stabilize
Iraq and Afghanistan, and meet the
global demands being placed on the
total force today.

Under emergency authority, the U.S.
Army has already exceeded its author-
ized end strength by around 15,000 sol-
diers. This amendment provides
straightforward congressional approval
for these additional troops. It also puts
the future funding of these troops on
the record, not masked in the emer-
gency supplemental appropriations
process.

The size and cost of the Army must
be transparent to the American people,
our allies, and to those that would op-
pose us in the war on terrorism.

This amendment gives General
Schoomaker, the Chief of Staff of the
United States Army, the additional
manpower he has told us he needs to
transform the total force . . . the ac-
tive duty Army, the Army Reserve, and
the Army National Guard.

The amendment recognizes the fact
that the Army needs 20,000 more troops
now. In the future the Army must also
be authorized to add 10,000 more sol-
diers.

The amendment increases the ap-
proved Army end strength personnel
floor from 482,400 to 502,400 troops. It
tells the soldiers in the Army that we
strongly support increasing the size of
the Army to meet the increased de-
mands being placed on the service.

I commend Chairman WARNER and
ranking member LEVIN for their out-
standing work on this Defense author-
ization bill. Members of our Armed
Forces are currently engaged in com-
bat operations in Iraq and Afghanistan.

Hundreds of thousands of American
men and women in uniform are serving
around the world defending the free-
doms we hold dear.

Chairman WARNER and ranking mem-
ber LEVIN are tireless supporters of our
men and women in these dangerous
times. Our Nation owes them both, and
their staffs, a debt of gratitude for
their service.

I also appreciate the Chairman’s con-
tribution to this effort with his second
degree amendment.

And finally, I wish the U.S. Army a
happy 229th birthday.
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Mr. BIDEN. Mr. President, I am very
pleased to be a cosponsor of this
amendment with Senators REED,
MCcCAIN, HAGEL, CORZINE, and AKAKA.

I understand that we have accepted
the Senator from Virginia’s amend-
ment paying for these additional 20,000
soldiers in the supplemental.

While I think the Army would be bet-
ter served by an end strength increase
that is not subject to repeated
supplementals, I am pleased that we
are all in agreement that we need more
troops today.

I think it is very simple. Soldiers
provide stability. Without adequate
numbers of boots on the ground, you
can’t get security and stability.

That is true in Iraq, Afghanistan,
Korea, and the Balkans.

As Senator McCAIN and I have both
said repeatedly, we need more troops in
Iraq to achieve stability. If we had put
more troops into Iraq after major com-
bat operations, the situation might be
very different. I don’t believe it is too
late. I still think that additional
troops are needed.

I also believe that it is my obligation
to back that up with some relief for
those soldiers serving today. We
shouldn’t have to keep issuing ‘‘stop-
loss” orders, forcing soldiers to stay in
the Army.

Let’s give the Army what it needs.

What my colleagues and I hoped to
accomplish was to reassure today’s sol-
diers and their families that they will
not have to keep looking at extended
deployments and stop-loss orders. In-
stead, we want them to know that we
are committed to making the Army
large enough to do the missions Amer-
ica is asking it to do.

Some of our colleagues believe that
the need for additional soldiers is tem-
porary. I disagree.

It is true that the Army is planning
a major restructuring. This may mean
future efficiencies, but we don’t know
that yet. Like any other major change,
more resources are needed during the
change. In this case, more soldiers are
needed as the Army moves to a more
capable brigade structure.

I would rather plan for the clear
needs of the next decade in the regular
budget. I don’t think we should be rely-
ing on supplementals to provide the
right sized Army.

If T and my colleagues are wrong,
then we can revisit these numbers and
cut end strength like we did in the be-
ginning of the last decade. I would
rather take the cautious approach and
err on the side of our soldiers and their
families.

I urge my colleagues to adopt this
amendment which takes us closer to
that goal.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, with the se-
ries of votes that we have, first on
REED and then on BIDEN—we have re-
ceived word there may be a couple of
other Senators who may want to speak
on this amendment. I ask unanimous
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consent of the Chair, in the form of a
unanimous consent request, that prior
to the Reed amendment being voted on,
as amended by WARNER, there be 10
minutes set aside to talk about that
prior to this vote.

Mr. WARNER. I think that is an ac-
commodating gesture. In fact, the
amount of time I reserved on this side,
portions of it perhaps could be yielded
back, and then absorbed by the pro-
posal of the distinguished leader.

Mr. REID. The time may not be nec-
essary.

Mr. WARNER. It may not be nec-
essary. But so many of our colleagues
are doing a lot of work all over the sys-
tem right now. They didn’t recognize
that this would be brought up at this
time. We want to accommodate them.

Mr. REID. Mr. President, I ask unan-
imous consent that prior to the vote on
the Reed amendment, Senator REED
control 10 minutes, Senator REED of
Rhode Island.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Rhode Island.

Mr. REED. Mr. President, I yield
such time as remained.

Mr. WARNER. Mr. President, would
the distinguished Democratic leader
allow the time to be managed on this
side by either Senators HAGEL or
McCAIN, the time we have on this side?
That would sort of divide it between
yourself and the two colleagues on this
side?

Mr. REID. That would be appropriate
because those were the two Senators
we were worried about.

Mr. WARNER. I thank the Senator.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. I thank the chairman for
his constructive participation in this
process and also to emphasize what he
has emphasized and that is the extraor-
dinary stress our Army is withstanding
at this point. They are doing it mag-
nificently, performing with great skill
and professionalism.

We have 126,000 soldiers in Iraq; we
have 13,000 soldiers in Afghanistan; we
have soldiers still in the Balkans, 2,500;
we have forces in Kuwait, about 17,000;
we still have our mission in the Sinai;
we have 1,700 soldiers in Guantanamo
maintaining the detention facilities
there; we have 16,000 soldiers, Noble
Eagle, which is the heart of our defense
of our homeland; we have soldiers in
the Philippines; 31,600 soldiers in South
Korea. We have them all over the world
doing an extraordinary task and job for
our company. Frankly, they need more
help and that is the heart of the Reed
amendment.

In addition to that, we have seen
troubling signs that this operational
tempo is putting great stress and du-
ress on our soldiers. Recently, there
was a stop-loss order announced by the
G-1 of the U.S. Army that said essen-
tially any soldier who is scheduled to
depart within 90 days for deployment
cannot leave the service, even if that
soldier’s time in service has expired.
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Essentially what they have said is: You
can’t get out of the service. The Volun-
teer Army is no longer completely vol-
unteer. That is just one example.

We are withdrawing troops from
Korea at a time when there is a huge
crisis on the peninsula. The North Ko-
reans indicated they have plutonium;
they are intending to process it. They
may have already constructed eight
nuclear devices. We don’t know for
sure. Yet at this time when we need
maximum military force to com-
plement our diplomacy, we are with-
drawing troops, which is perhaps send-
ing a signal to the North Koreans that
they can wait us out or that we are not
able or ready to match our diplomacy
appropriately with military force.

That is another prime example, I be-
lieve. In fact, frankly, I think that if
North Korea 2 or 3 years ago brazenly
declared they had nuclear weapons, our
response would not have been to with-
draw troops. The calls in this Chamber
would have been for more troops in
Korea. But now because of Iraq that is
difficult; we are pulling them out to
send them to Iraq.

Then we have a situation in our
training centers, the infrastructure of
the Army. This is one of the major rea-
sons why we have such extraordinarily
skilled soldiers.

First, they are men and women of
courage and character, but second they
received the greatest, most realistic
training in the world. They are individ-
uals who can and will do any job, but
they do that so well because they are
the best trained.

We are taking soldiers from our
training centers—those trainers who
are preparing the troops to go over-
seas—and we are deploying them.

As a result, these are indications
that we have a military force which is
significantly stretched. That is why it
is so important to raise the number of
troops that we have entering the
Army.

Today, the Army has 495,374 soldiers
serving on active duty. The end
strength has to increase. The Reed
amendment increases it by 20,000
troops.

There are those who have predicted
we would get in this predicament. Gen-
eral Shalikashvili’s predictions and
other predictions are coming true. Our
responsibility is now to give the mili-
tary, particularly the Army, sufficient
resources and sufficient personnel to do
the job which we are asking them to
do.

Last December, in 2003, the Army’s
Strategic Studies Institute published a
report which stated that the ground
force requirements in Iraq have forced
the U.S. Army to the breaking point.

We have to prevent that breaking
point from being reached, and that
means putting more troops into the
force structure.

Last year, during the appropriations
debate, Senator HAGEL and I sponsored
an amendment that would have raised
the end strength by 10,000 in the sup-
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plemental appropriations. It passed the
Senate. I thank my colleagues on both
sides who were very supportive of that.
But, unfortunately, at that point the
administration thought it was unneces-
sary and they were able to successfully
defeat that proposal in conference. At
least now they recognize the need for
additional troops. But what they are
still adhering to is this notion that the
emergency is temporary.

I hope by putting the actual number
of the end strength increase in this bill
we are sending a signal to everyone
that we will, in fact, stay the course—
not just rhetorically but with actual
resources and actual troops.

Senator WARNER explained the fund-
ing mechanism was one where some of
us would have preferred, frankly, if we
could have, to increase just the bottom
line of the Army. But given these other
demands on resources and this author-
ization bill, it was his suggestion that
we, once again, use emergency funding
to fund this now authorized end
strength. That gets us through this
year. But the concern I have and the
concern others have is that we will
reach a point within a year or two
where the Army is going to have these
troops in uniform but their baseline is
not going to be sufficient if a supple-
mental or emergency funding is not
made readily available. That is a real
crisis and we have to start thinking
about that now.

Senator LEVIN has been very
thoughtful on this topic. He has lan-
guage in the bill that says any in-
creases in the next fiscal year of the
end strength have to be budgeted
through regular budget processes.
Again, I hope that takes place. But
that means giving more resources to
our Army, and we will work—I think I
can speak for Senator WARNER—tO
make sure the Army has those re-
sources.

I am very pleased we are able to
make this adjustment—overdue adjust-
ment—in the end strength of the U.S.
Army.

I retain the remainder of my time,
and I yield the floor.

The PRESIDING OFFICER. Who
yields time?

If no one yields time, time will be
charged equally to both sides.

The Senator from Alabama.

Mr. SESSIONS. Mr. President, in re-
gard to the Reed amendment—and that
discussion has been had so far—I am
pleased that the chairman and Senator
REED have worked out an agreement. 1
hope that will be satisfactory.

I haven’t had time to fully study the
details of it, but I expect to be sup-
portive of the agreement which they
have reached. We know the Army is
stretched today. We definitely need to
consider what we can do to alleviate
that.

I would like to add a few thoughts in
general on the subject of the Army, its
restructuring which is ongoing, and
how we best can deal with it and what
our policy about it should be.
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We are in the process of a major re-
structuring within all of the Depart-
ment of Defense, but particularly the
Army. In dealing with that, they are in
the middle of it right now.

General Schoomaker, who spent his
career as a combat officer and a special
forces officer, is a man of decisive lead-
ership skills. He is working very hard
to determine how to get the Army in
the posture we want it to be.

With Guard and Reserve, we have
over 2 million personnel in uniform,
but we are finding it extremely dif-
ficult to maintain 150,000 or less sol-
diers in Iraq.

General Schoomaker has a story
which he tells. It is about a rain barrel.
He says the way he sees the military,
the Army’s rain barrel has a spigot and
the spigot is about two-thirds of the
way up. Whenever we have a demand,
we draw down the water, but we are
only drawing the top third of the bar-
rel. In large part, the barrel is not ac-
cessible and readily deployable for pur-
poses that we are likely to face in the
future. He believes we can work on
that.

He knows something we all know—
that we have a finite defense budget. I
am as strong a person as there is in
this Senate on expanding spending for
defense and making our defense capa-
bilities second to none. We are that
today. We have the greatest army the
world has ever known. The professional
soldiers who serve us so well are doing
incredible things. We are proud of
them. People just say that. I say to you
that every military in the world knows
the American military is unsurpassed.
They respect us. That is why they want
to train with us. They want to learn
our tactics. They want to see what
equipment we are using. It is some-
thing in which we should take pride.
He is working with that and how to
better utilize our resources.

There was an article recently which a
radio reporter in Alabama asked me
about. People are transferring from the
Air Force to the Army. I said I didn’t
know that. I did some checking on it.

The Air Force has concluded they are
17,000 above their needs, that these
17,000 soldiers are excess for the mis-
sion they have. So they are giving an
opportunity to change their MOS, or
transfer to the Army, which needs
more.

The Navy has discovered it has 7,000
excess.

I chaired an Armed Services Com-
mittee, the Sea Powers Subcommittee,
and all the new ships that we are build-
ing today are using half—maybe less
than half—the number of sailors to op-
erate them as we used to use because of
technology, better equipment, and
science. We can operate a combat war-
ship with half the people he used to
have.

So the Navy is downsizing. They do
not want to spend any more money
than they have to for personnel who
aren’t critical for their mission be-
cause they have technological ad-
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vances they would like, and new ships
they need to bring on. The Air Force is
thinking the same way.

The Army, of course, is more per-
sonnel driven. Although it is quite
technologically advanced today, all of
our soldiers have to be highly trained
to be able to utilize the technology
they have.

We are already at an increased end
strength posture for the Army. The
numbers I have are around 19,000 above
the authorized end strength, but that is
flexible.

General Schoomaker says he is not
asking for legislation that mandates a
permanent increase in his end
strength. He stated in committee, in
answers to questions as part of his for-
mal testimony, he would prefer not to
be mandated to have this end strength
increase, but because we are in combat
today he has done it and can maintain
it. He would like to be able to utilize
funding from the supplemental to
maintain that strength. He has said he
would prefer we allow him to continue
to work on his restructuring and see if
we cannot create more combat brigades
that are ready to be deployed, fully
equipped, and highly trained.

Frankly, in years past, we have had
more soldiers than we have had equip-
ment and training. The Europeans are
being criticized by the United States,
and in their own self-evaluations, for
bringing on large numbers of draftees
and others who stay just for a short pe-
riod of time. They are not highly
trained and not highly equipped and
are spending a lot of money, but the
soldiers are not deployable to serious
combat situations. Their ability to de-
ploy and actively participate in com-
bat is far less than it should be.

If we think about the rain barrel
analogy of General Schoomaker, we
think about the ability to move per-
sonnel numbers from the other serv-
ices, which can be an important part of
our restructuring and improvement in
our defense forces, we may find that we
can make more progress than we think.
That is certainly my goal.

Our Guard and Reserve are per-
forming exceedingly well. I visited
them in Iraq. I know some military po-
lice and the Guard unit have been criti-
cized for unacceptable behavior in the
Abu Ghraib prison. I visited an Ala-
bama National Guard MP unit in Bagh-
dad. Every day our soldiers were going
to a local MP unit. They were working
with the local Iraqis. They told me
they bonded with them. They walked
out on patrol with them. They taught
them how to investigate crimes. They
taught them all they knew about law
enforcement. Forty percent of those
guardsmen—many of them 40 years of
age—were State troopers and police of-
ficers in Alabama. They are well
trained in how to handle people, how to
deal with crowds, how to maintain
order, how to handle traffic tickets,
and investigate crimes.

Our Guard and Reserve are impor-
tant. They can absolutely supplement
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our Active-Duty forces, and should. We
should not create a system or expect
we have to do all our work with only
Active-Duty soldiers. They certainly
can do that. I don’t think anyone is
suggesting to the contrary.

So we have one national defense sys-
tem. We have one Army, Guard, and
Reserve today. We need to continue to
transform and restructure that entity
so we have a structure that is suffi-
cient to meet the demands. But we also
are lean and well paid and well trained.
It does no good to add a bunch of sol-
diers to the military if we are not
going to add training capability, if we
are not going to add equipment, if they
are not trained on the best helicopters,
if they are not trained with the best
missiles, or trained with the best com-
puter systems and do not know how to
access our global hawk and other sat-
ellite systems that provide intel-
ligence. If we do not do that, we are
not as successful as we should be.

At a NATO conference not long ago,
a year or so ago after the Iraq war, a
French rapporteur reported on it. He
said the conclusion that one would
draw from the war in Iraq is that a
smaller, technologically advanced,
well-trained military can defeat a
much larger military not well-trained
and not technologically advanced.

As we work to make sure we do ev-
erything possible for our Army, every-
thing possible for our Guard and Re-
serve, we must make sure they have
the best pay possible, make sure they
have the best benefits possible. I will
offer an amendment in a few minutes
on that. We must make sure they are
trained with the best equipment pos-
sible, so when they are on the battle-
field, they have the ability to inflict
the greatest military force on the
enemy and be as protected as is pos-
sible.

That is where we are. Hopefully, on
this amendment, we have reached an
accord we can all live with. Many peo-
ple want to do something for our Army
because they are so proud of them and
they know how tough the duty is in
Iraq. They have seen their neighbors go
off in the Guard and Reserve to serve
in Iraq or Afghanistan. They want to
do something for them. It does sound
like maybe one of the best things we
could do is increase the numbers. I am
not sure we ought to rush too fast. We
need to be thoughtful and cautious as
we go that way. We need to listen to
General Schoomaker. He has not asked
for permanent increases in end
strength, although he is up now push-
ing 20,000, as I understand it, above the
authorized end strength.

If we do all that is necessary to bring
efficiency to bear and we reward our
soldiers for their terrific performance,
we will have met our challenge.

I see Senator REED, a West Point
graduate. He understands the military.
It is a pleasure to serve with him on
the Armed Services Committee.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.
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Mr. REED. I thank the Senator from
Alabama for his kind words also.

We are all in agreement that there is
tremendous stress on our Army. Let
me suggest this chart shows the de-
ployments in Operations Iraqi Freedom
and Enduring Freedom projected not
just over the next several months but
actually into 2007. The dark green dem-
onstrates the actual planned deploy-
ment today, the projection of February
2004. On July 19, 2003, last year, these
are the force projected, brigades
equivalents.

It was projected for July of 2004 we
would be roughly at about 8 brigade
equivalents. Today in Iraq and Afghan-
istan there are 18 brigades, more than
twice as many soldiers, or about
130,000-plus soldiers in these two oper-
ations.

This is not just a spike. This is, as
you can see on the chart, a plateau. We
are expected, under the projections
today, to have 17 brigades all the way
out to the end of 2005, the beginning of
January of 2006. They come down a lit-
tle bit if things stabilize a bit in March
of 2006, to around 13 or 14 brigades.

This is a long way out to project. So
far, if we look at the projections, we
have ended up with more troops needed
than what we thought we could enter-
tain.

My point is that this is not a tem-
porary spike in requirements for sol-
diers in the U.S. Army. This stretches
out to 2007, 3 years from now. It is en-
tirely appropriate we put this number
into the Defense bill, that we do not
simply give some emergency powers to
the Secretary of Defense.

The challenge we have going for-
ward—we have met the challenge this
year by tapping into that emergency
fund, but the challenge going forward
is giving the Army the resources in
succeeding budgets in their own bot-
tom line so they can continue to field
these forces. That is what we are pro-
jecting today. It is not as if in 6
months we will be fine, Iraq will be re-
solved, Afghanistan will be resolved,
we will be back to a low level of par-
ticipation.

Our planners’ best thoughts today
are for 17 brigades for a long time. So
that is what is at the heart of the
amendment I have proposed, along
with Senator MCCAIN, Senator HAGEL,
Senator CORZINE, Senator AKAKA, and
Senator BIDEN. I believe we are taking
a very important step by putting the
end strength number in our authoriza-
tion bill, not as an emergency but as a
reality, as a near- and medium-term
reality. That is what this chart says.
Three years from now we are going to
have to still find troops to put in about
14 or 15 brigades in these 2 operations.

But the issue that is still out-
standing—not this year because we
have bridged it with the emergency
funding—is, how do we build up the re-
sources within the Army budget to
carry these soldiers forward 2 and 3
years hence? We will be working on
that, obviously, over the next few
weeks into conference and beyond.
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I know there are other colleagues—
Senator MCCAIN, Senator HAGEL, and
others—who might want to talk. We
have made arrangements prior to the
vote for 10 minutes, which I would
gladly offer to them for their com-
ments.

Mr. President, may I inquire how
much time I have?

The PRESIDING OFFICER. The Sen-
ator has 4 minutes 38 seconds.

Mr. REED. Thank you, Mr. Presi-
dent. I reserve the remainder of my
time and yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. SESSIONS. Mr. President, how
much time remains on this side?

The PRESIDING OFFICER. The Sen-
ator has 3 minutes 40 seconds.

Mr. SESSIONS. Three minutes.

Mr. President, I would just share for
our colleagues some other things that
are happening. There is a serious effort
to restructure our forces that also in-
cludes looking at our troop strength
deployed abroad in a number of dif-
ferent areas. I think we have 37,000 sol-
diers in South Korea. I believe that
number is larger than it needs to be.
The military is looking at what they
can do to reorganize those forces there
and bring some of them home.

I believe, having visited 12 military
installations in Europe just within the
last 2 months, we can bring home sub-
stantial numbers of our troops from
there. In fact, I think it would be a
mistake if we do not bring home two
divisions. Probably 40,000 Army sol-
diers and their dependents could be
brought home from Europe. It is not
necessary to maintain that kind of
strength abroad.

So there are a lot of things we can do
to make life easier for our soldiers.
General Schoomaker would like to see
a soldier be able to go to a military
base with his family and stay there 7
years, and be promoted and stay with a
unit and improve his technical skills
and his unit cohesion before being
moved again. Those are goals we need
to seek so we will be even better in ca-
pability, and it will also be good for the
soldiers and their families.

I reserve the remainder of the time
and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. McCAIN. Mr. President, I rise in
strong support of the Reed amendment.
Yesterday, in USA Today: ‘“Army divi-
sion sees its war tour extended and its
casualties rise,” a very interesting
front-page story in USA Today, enti-
tled: ‘13 months on the ground in
Iraq.” It says: ‘‘After more than a year
of combat, soldiers of the 1st Armored
Division wonder when they’ll go
home.”

There are some interesting com-
ments in this article from individuals:

“The option left to the nation, the Army,
was to keep 1st Armored here or pretty much
concede defeat,” says Lt. Col. T.C. Williams,
the battalion commander. Soldiers were dis-
appointed, he says, but they also knew that
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after a year in Iraq, they were prepared for
anything. ‘“Nobody does this better than we
do,” he says.

I am sure he is correct.

There are other quotes:

‘“We still have a mission we have to accom-
plish, for the good of the Iraqi people and the
future,” says Staff Sgt. Brad Watson. . . .

But these soldiers don’t hide their concern
that their extension has been violent, hard
on their families, and left them wondering
how things could have been.

““Gosh, we could have got out of here in 12
months with little or no casualties, and all
of a sudden 17 people in your platoon become
a casualty?’”’ Watson says, ‘“‘It’s something I
never dreamed could happen.”’

The point of the story is there are
some very brave young Americans who
have had to remain in Iraq. There are
also stories about the so-called stop-
loss rule, which has been imposed,
which prohibits people from Ileaving
the military at the time when they are
supposed to, which I think some could
argue is some form of conscription, of a
draft.

What we are doing is we are stopping
men and women in the Army and in the
Marine Corps from leaving the service
at the time of the expiration of their
contract. So we are involuntarily keep-
ing people in the military. And instead
of the draft applying to all Ameri-
cans—conscription—we are basically
penalizing those people who volun-
teered to serve, which, in my view, is
the worst of all worlds.

The reason why we are in trouble in
Iraq and in as much trouble as we are
in today and having the difficulties we
are having today is because after the
conclusion of the combat phase of the
war we had too few boots on the ground
in Iraq. Anyone outside of the Pen-
tagon, with rare exception—any retired
general will tell you that we did not
have enough people on the ground to
pacify the situation, stop the looting,
stop the resurrection of the Baathists,
stop the beginning of an insurgency.
We had a window of opportunity to do
so. We did not have enough people on
the ground. And now we are paying a
very heavy price for that incredible
mistake on the part of the civilian
leadership in the Pentagon.

And why were they so reluctant to
send additional troops? The dirty little
secret is, they did not have them. Do
you think we are taking troops out of
Korea to deploy to Iraq because the sit-
uation has gotten better in Korea? The
last time I checked, the North Koreans
posed an even greater threat and are
acting in a more intransigent fashion
than ever before. But we are having to
take thousands of people out of deploy-
ment in Korea and move them to Iraq.

Meanwhile, we see people who are
guardsmen and reservists who are
going back and back and back. Now, I
have had the opportunity of meeting
and talking to many. In fact, 40 per-
cent or 55,000 of the soldiers currently
serving in Iraq and Afghanistan are
guardsmen and reservists. They are
wonderful. They are magnificent peo-
ple. But they did not join the Guard



June 17, 2004

and Reserves to be deployed every
other year to Afghanistan or Iraq.

When we look at the training of the
soldiers who were assigned to the pris-
on in Abu Ghraib, they were people
who were involuntarily extended and
had no real training in carrying out
the functions they were supposed to at
that prison—again, a very heavy price,
a very heavy price.

Mistakes happen in conflicts. That is
why we try to avoid them. But a funda-
mental error that is still not cor-
rected—still not corrected—is the
shortage of the military on the ground
with the kinds of specialties and skills
that are so badly needed: special forces,
military police, linguists, civil affairs,
and others who simply are not there
today. And we see in some cases a cha-
otic situation in some parts around
Baghdad and in the Sunni Triangle.

So I regret that we are here on the
floor of the Senate having to force an
increase in the size of the Army on the
Department of Defense. As I say, lit-
erally every retired military officer I
have talked to has said—and every
military expert says—you do not have
a large enough Army. I recently talked
to one retired general who said: I have
a fear of not enough people in Iraq and
that we are not able to do the job.

But my far greater fear and night-
mare is that we have something in
Korea, something between China and
Taiwan, something in our own hemi-
sphere like significant unrest in Ven-
ezuela or a significant commitment we
might have to make on the continent
of Africa. We don’t have the people to
do it.

I hope we will support the Reed
amendment. I hope the Pentagon and
the civilian leadership there will come
to their senses and recognize that there
are not enough men and women in the
military today. They are magnificent,
but there are not enough of them. They
are stretched too thin. They are badly
overworked, and we have paid a very
heavy price for these failings from the
beginning of the Iraqi conflict.

I still believe we can win and must
win, but long ago we should have re-
paired this deficiency in the size of the
Army and the Marine Corps.

I yield the floor.

The PRESIDING OFFICER
CORNYN). All time has expired.

Mr. WARNER. Have we pretty well
resolved this? The Senator from Ari-
zona and the Senator from Alabama,
have we taken adequate time over here
for our colleagues who have been in
strong support? I think we have
reached a conclusion on this matter.
We will not need that extra tranche of
time.

Mr. REED. If the Senator will yield,
I believe we were waiting for Senator
HAGEL, another cosponsor.

Mr. WARNER. I think we should
allow some time for Senator HAGEL.
We will make that time available.

Mr. REED. I thank the Senator.

The PRESIDING OFFICER. There
are 10 minutes available prior to the
vote.

(Mr.
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Mr. WARNER. Then let’s hope Mr.
HAGEL can make it.

Mr. REID. Under the order, the Ses-
sions amendment is now in order.

The PRESIDING OFFICER. That is
correct.

Mr. BIDEN. May I have 10 seconds on
the Reed amendment?

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Mr. President, I can’t
think of a more important amendment
we are going to vote on than the Reed
amendment. I am a principal cospon-
sor. I believe it is overdue. I hope to
the Lord we go ahead and do the right
thing here and support this amend-
ment.

The PRESIDING OFFICER. Under
the previous order the Senator from
Alabama is recognized.

Mr. REID. Mr. President, after the
amendment is reported, I wonder if I
could speak first. I am going to use 15
minutes on another subject. It will
take a few minutes. I would like to go
do something else.

Mr. WARNER. Absolutely, Mr. Presi-
dent.

Mr. REID. Is that OK with Senator
SESSIONS?

Mr. SESSIONS. It is all right with
me. I know Senator CHAMBLISS wanted
to speak also.

Mr. WARNER. Mr. President, I think
this might be an appropriate time that
I would like to urge adoption of my
amendment in the second degree to the
Reed amendment.

Mr. REID. I think that is totally ap-
propriate.

Mr. WARNER. Let’s have that.

The PRESIDING OFFICER. The
question is on agreeing to the second-
degree amendment No. 3450, as modi-
fied.

The amendment (No. 3450) was agreed
to.

Mr. WARNER. I move to reconsider
the vote and to lay that motion on the
table.

The motion to lay on the table was
agreed to.

Mr. WARNER. This amendment has
the strong support of the Senator from
Virginia.

I thank the Chair.

AMENDMENT NO. 3371

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, does
the Senator from Nevada want 15 min-
utes right now?

Mr. REID. I am going to use 15 min-
utes. It has nothing to do with your
amendment. We have 15 minutes, but
we weren’t going to oppose your
amendment anyway. I would like to
take my few minutes now.

Mr. SESSIONS. All right. So you
want the full 15 minutes?

Mr. REID. I don’t know how much
time I will use. I don’t think I will use
near that amount.

Mr. WARNER. If the Senator will
yield, I am advised by the parliamen-
tarians that we may need to put in on
the Reed amendment now that there
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are no further amendments, second de-
gree or otherwise, in order on that
amendment. The desk asked me to
check that.

Mr. REID. That was part of the origi-
nal order. Would the Chair ask that the
Sessions amendment be called up now.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Alabama [Mr. SESSIONS]
proposes an amendment numbered 3371.

Mr. REID. Mr. President, I ask unan-
imous consent that reading of amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide for increased support of

survivors of deceased members of the uni-

formed services)

On page 130, between lines 9 and 10, insert
the following:

SEC. 642. DEATH BENEFITS ENHANCEMENT.

(a) FINAL ACTIONS ON FISCAL YEAR 2004
DEATH BENEFITS STUDY.—(1) Congress finds
that the study of the Federal death benefits
for survivors of deceased members of the
Armed Forces under section 647 of the Na-
tional Defense Authorization Act for Fiscal
Year 2004 has given Congress sufficient in-
sight to initiate action to provide for the en-
hancement of the current set of death bene-
fits that are provided under law for the sur-
vivors.

(2) The Secretary of Defense shall expedite
the completion and submission of the final
report, which was due on March 1, 2004, under
section 647 of the National Defense Author-
ization Act for Fiscal Year 2004.

(3) It is the sense of Congress that the
President should promptly submit to Con-
gress any recommendation for legislation,
together with a request for appropriations,
that the President determines necessary to
implement the death benefits enhancements
that are recommended in the final report
under section 647 of the National Defense Au-
thorization Act for Fiscal Year 2004.

(b) FISCAL YEAR 2005 ACTIONS.—At the
same time that the President submits to
Congress the budget for fiscal year 2006
under section 1105(a) of title 31, United
States Code, the President, in consultation
with the Secretary of Defense, shall submit
to Congress a draft of legislation to provide
enhanced death benefits for survivors of de-
ceased members of the uniformed services.
The draft legislation shall include provisions
for the following:

(1) Revision of the Servicemembers’ Group
Life Insurance program to provide for—

(A) an increase of the maximum benefit
provided under Servicemembers’ Group Life
Insurance to $350,000, together with an in-
crease, each fiscal year, by the same overall
average percentage increase that takes ef-
fect during such fiscal year in the rates of
basic pay under section 204 of title 37, United
States Code; and

(B) a minimum benefit of $100,000 at no
cost to the insured members of the uni-
formed services who elect the maximum cov-
erage, together with an increase in such min-
imum benefit each fiscal year by the same
percentage increase as is described in sub-
paragraph (A).

(2) An increase, each fiscal year, of the
amount of the death gratuity provided under
section 1478 of title 10, United States Code,
by the same overall average percentage in-
crease that takes effect during such fiscal
year in the rates of basic pay under section
204 of title 37, United States Code.
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(3) An additional set of death benefits for
each member of the uniformed services who
dies in the line of duty while on active duty
that includes, at a minimum, an additional
death gratuity in the amount that—

(A) in the case of a member not described
in subparagraph (B), is equal to the sum of—

(i) the total amount of the basic pay to
which the deceased member would have been
entitled under section 204 of title 37, United
States Code, if the member had not died and
had continued to serve on active duty for an
additional year; and

(ii) the total amount of all allowances and
special pays that the member would have
been entitled to receive under title 37,
United States Code, over the one-year period
beginning on the member’s date of death if
the member had not died and had continued
to serve on active duty for an additional
year with the unit to which the member was
assigned or detailed on such date; and

(B) in the case of a member who dies as a
result of an injury caused by or incurred
while exposed to hostile action (including
any hostile fire or explosion and any hostile
action from a terrorist source), is equal to
twice the amount calculated under subpara-
graph (A).

(4) Any other new death benefits or en-
hancement of existing death benefits that
the President recommends.

(5) Retroactive applicability of the benefits
referred to in paragraphs (1) through (4) so as
to provide the benefits—

(A) for members of the uniformed services
who die in line of duty on or after October 7,
2001, of a cause incurred or aggravated while
deployed in support of Operation Enduring
Freedom; and

(B) for members of the uniformed services
who die in line of duty on or after March 19,
2003, of a cause incurred or aggravated while
deployed in support of Operation Iraqi Free-
dom.

(¢) FISCAL YEAR 2006 BUDGET SUBMISSION.—
The budget for fiscal year 2006 that is sub-
mitted to Congress under section 1105(a) of
title 31, United States Code, shall include the
following:

(1) The amounts that would be necessary
for funding the benefits covered by the draft
legislation required to be submitted under
subsection (b).

(2) The amounts that would be necessary
for funding the organizational and adminis-
trative enhancements, including increased
personnel, that are necessary to ensure effi-
cient and effective administration and time-
ly payment of the benefits provided for in
the draft legislation.

(d) EARLY SUBMISSION OF PROPOSAL FOR
ADDITIONAL  DEATH  BENEFITS.—Congress
urges the President to submit the draft of
legislation for the additional set of death
benefits under paragraph (3) of subsection (b)
before the time for submission required
under that subsection and as soon as is prac-
ticable after the date of the enactment of
this Act.

ENRON DEJA VU

Mr. REID. Mr. President, I appreciate
the courtesy of my two friends. I have
been here all day, and I have to leave
the floor for a few minutes.

‘““You have seen that before.”” That is
what deja vu means, so I am told. We
have seen it before. We in Nevada have
the second highest gas prices in the
whole country. They have soared to
record levels. The oil companies say
these price increases are a matter of
supply and demand. I have heard that
before. I remember now that is the
same excuse we heard 4 years ago dur-
ing the western electricity crisis when
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Nevada consumers were being ripped
off by one of the most ravenous cor-
porate swindlers in history—Enron.

While Enron reaped windfall profits,
it told consumers the record high
prices were the result of supply and de-
mand. But it turned out Enron was rig-
ging the market to rob consumers.
Over the last few weeks, bit by bit,
audiotape recordings of Enron traders
have come to light in various ways,
chiefly through CBS News.

I am reminded of Senator Jesse
Helms. I was a new Senator, and Jesse
Helms sat back here. He stood and said:
I don’t want to be here. It was the por-
nography issue. He said: I hate to talk
about this kind of stuff, but I have to.
And the stuff he proceeded to talk
about was pretty gross, to be honest
with you.

Well, I hate to point to this chart,
this audiotape today that CBS played
last night on the news, but I am going
to because it fully outlines what Enron
did to the people of the State of Nevada
and people in other parts of the West-
ern United States.

Here is a direct quote from one of the
Enron traders, one of the people who
caused these prices to go up. He worked
for Enron:

I want to see what pain and heartache this
is going to cause Nevada Power Company.

This Enron trader goes on to say:

Iwantto. ..

Everyone can see as well as I can the
next word. I am not going to repeat it.
It starts with “‘f”’ and ends with a “k.”

I want to . . . with Nevada for a while.

Second trader says:

What do you mean?

And the first trader says:

I just, I'm still in the mood to screw with
people, OK?

Enron traders had all kinds of ways
to cheat customers. They shipped
power from California to Oregon,
masked the original source of the
power, and then sold it back to Cali-
fornia at inflated rates. This little
scheme, this one right here, made
Enron a profit of $222,678 in 3 hours.
Enron traders also boast on the tapes
that Enron CEO Ken Lay will wield a
lot of influence in the Bush administra-
tion. They were right about that.

A few weeks ago the Washington
Post reported on the influence of the
people who raised large amounts of
money for the President’s campaign.
One of those big fundraisers was Ken
Lay—the President gave him a nick-
name of Kenny Boy—who served on the
administration’s Energy Department
transition team, if you can believe
that, and recommended two of the
members of the Federal Energy Regu-
latory Commission, known as FERC.

After Enron gouged western con-
sumers, utilities in Nevada and other
States turned to FERC for help. Re-
member, two of them came from Kenny
Boy. But FERC ruled in favor of Enron
and against providing relief to Nevada
utilities and taxpayers.

Adding injury to insult, last fall the
bankruptcy court ruled that Nevada

June 17, 2004

taxpayers owe Enron an additional $330
million for power Enron never even de-
livered. Our utilities have asked FERC
to hear the case. Senator ENSIGN and I
have submitted a brief in support of
their complaint. Now I am also joining
with western Senators and requesting
that FERC vacate the exorbitant con-
tracts that were signed during the ma-
nipulated energy crisis.

The parallel between the western
electricity crisis and today’s gasoline
market is troubling, to say the least.
The big o0il companies are making
record profits of up to 75 cents a gallon
for a fill-up of a car in Nevada. For 10
gallons, that is a profit of $7.50. The big
oil companies are making these record
profits, which come out of the pockets
of working families in Nevada.

I am afraid I am not the only one
feeling, as we stated earlier, that I
have seen this before, deja vu. Nevada
consumers know they are getting
gouged again and it is not a good feel-
ing.

I appreciate the courtesy of the Sen-
ator from Georgia and the Senator
from Alabama.

The PRESIDING OFFICER. Who
yields time?

The Senator from Alabama is recog-
nized.

Mr. SESSIONS. Mr. President, I yield
time to the Senator from Georgia, who
chairs the Subcommittee on Personnel
of the Armed Services Committee, on
which the Presiding Officer also serves.
I value his judgment on this issue and
appreciate his support for this amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Georgia is recognized.

Mr. CHAMBLISS. Mr. President, I
thank my colleague from our neigh-
boring State of Alabama for his terrific
interest in our brave men and women
who serve in every branch of our mili-
tary. At this time, when we have so
many men and women in harm’s way,
it is very appropriate that leadership
come from this body. Senator SESSIONS
has provided the kind of leadership
that our men and women have come to
expect.

Today, I rise in support of the
amendment Senator SESSIONS has pro-
posed. This amendment will provide a
much needed revision of the Depart-
ment of Defense’s current policies re-
lated to providing benefits to the fami-
lies of service members who make the
ultimate sacrifice for their country.

The DOD’s current death benefit poli-
cies have been in place, without any
substantial revision, for some time
now. These benefits have not kept pace
with the times and, in particular, the
needs of military families in the event
the primary provider dies in the line of
duty.

Obviously, these events are ex-
tremely difficult for any family. They
are painful times for military families.
I agree that we need to expand the ben-
efits these families receive under those
circumstances.

Specifically, this amendment directs
the administration to expedite the
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final death benefits study that is cur-
rently working its way through the
DOD. This study was due to Congress
on March 1 of this year but has still
not been delivered.

The amendment also indexes in-
creases in the current death gratuity
benefit of $12,000 to the same rate as
the basic pay increase, which is 3.5 per-
cent, beginning in fiscal year 2005. Be-
ginning in fiscal year 2006, the amend-
ment increases the maximum coverage
under the Serviceman’s Group Life In-
surance program by $100,000, from
$250,000 to $350,000, and indexing future
indexes in the SGLI at the same rate as
the basic pay increase; and it provides
that the Government shall pay the pre-
mium on the first $100,000 of this life
insurance.

The amendment creates two new ben-
efits, which I believe are much de-
served. First, it allows for the payment
of one year’s salary and benefits to sol-
diers who die while on active duty, 2
year’s pay in salary and benefits to sol-
diers killed in action or in a hostile or
terrorist event.

The amendment, as drafted, does not
violate any budget points of order and
allows the Department of Defense nec-
essary time to incorporate the costs
and implementation of this program in
the fiscal year 2006 budget.

We have just had a thorough discus-
sion by Senator REED and Senator SES-
SIONS regarding the increase of troop
strength. I am so respectful to folks
such as Senator REED, Senator MCCAIN,
as well as Senator SESSIONS on that
particular issue. I agree with them on
that issue. We do need to increase the
size of the force structure. We need to
be able to continue to do that under
the current all-volunteer system that
we have. If we are going to have that
all-volunteer system compete with
forces in the outside world, we are
going to have to continue to look at
the benefits we provide to our brave
men and women. This amendment does
that.

It adds an additional benefit to our
men and women that they don’t have
today, and it certainly will be of help
to our recruiters from the standpoint
of continuing to allow them to recruit
our finest men and women in America
into the military.

Secondly, we will be able to retain
the men and women that we invest so
much money in, from the standpoint of
making sure they have the equipment
and training necessary to continue to
defend freedom and democracy around
the world.

So I commend very highly my friend
from Alabama, and I thank him for his
great leadership. I am pleased to join
in this amendment. I ask my col-
leagues to support it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr. SESSIONS. Mr. President, I
thank the Senator from Georgia and
also my cosponsors, Senators JOE
LIEBERMAN and JIM INHOFE.
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When we ask American soldiers to
leave our shores to go abroad in a com-
bat environment to execute the poli-
cies of the people of the United States
of America, we need them to know, and
Americans want them to know, that if
their life is lost in that effort, their
families are going to be well taken care
of. We have a lot of private groups that
work at this, but it is most important
that the Federal Government have in
place policies that would allow their
loved ones to be fully and adequately
compensated.

Last year we increased the basic
death gratuity from $6,000 to $12,000.
That was an improvement. It doubled.
It is important that we have indexed
that to inflation, and it is still not
nearly enough for a family today. So
we looked at the Serviceman’s Group
Life Insurance policy, which is some-
what subsidized by the Government,
but it is paid for by the soldiers. They
take out up to $250,000 in life insur-
ance. Many young soldiers don’t like
that $16 a month or so that comes out
of their paycheck. They sometimes
don’t choose to take it out. We want to
encourage more people to take on that
benefit—take out the maximum life in-
surance so the military will now, under
this amendment, if approved, have an
additional $100,000 in life insurance
fully paid for by the Government, if the
soldier takes out his life insurance
part. I think that will encourage more
people to sign up and provide a much
larger benefit package for them. Those
are some of the issues that we were
concerned about.

Years ago, soldiers got a year’s sal-
ary if they lost their life. That was
changed as part of the life insurance
package a number of years ago. I think
the Senate believed that we needed to
guarantee a person’s salary for the
year they worked if they are hurt dur-
ing an Active-Duty accident—not in
combat. For 1 year, they will get their
salary and benefits paid. Those killed
in combat, because they were serving
their country in a hostile environment,
would have 2 years of salary paid for
them.

Those are the kinds of things that
can make a real difference in the life of
a family. Families will not need to
worry about where their next meal is
going to come from if they have
enough money to take on new housing
and move, and maybe for expenses in
putting children in school, and all
those things that go with the tragic
loss of a loved one. We need to make
sure they are fully taken care of in
that regard, and this amendment would
do that.

I cannot say again how strongly I be-
lieve we should do the right thing by
those soldiers who give their lives for
their country. In my State of Alabama,
I have talked to over 20 families who
have lost a loved one since the war on
terrorism began. I have talked to hus-
bands, wives, fathers, and mothers. We
have talked to them about the loved
ones they have lost—their children. I
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have been to funerals. Those are things
that are very meaningful to anybody
who has had that experience.

I feel a special responsibility, as I
think every Senator does, to those sol-
diers who went because we voted to
send them there; we asked them to go
for us.

I think this is a good first step to-
ward achieving the compensation that
families need. There are other com-
pensation benefits they receive, such as
benefits for children, income for
spouses that are in law, but this is a
lump sum that can help a family adjust
and establish a life under new and dif-
ferent circumstances and help them get
through the tragic period of pain and
loss they inevitably will have to go
through.

We asked that the Defense Depart-
ment do a study for us on their ideas
and evaluate the current system for
fairness and workability. They did not
complete that report. We have seen a
draft of that report. It was supposed to
have come in March. It has not offi-
cially been completed.

I will say this: I think it is quite
likely that after we evaluate that re-
port, we may want to come back again
next year to do some other things to
bring more fairness and more support
to the families who lost a loved one in
the service of their country. There is
no higher service that one can render
than to give their life for their coun-
try.

We have lost a good number of sol-
diers. We have lost them in the past,
and we are losing them in this war on
terrorism. I feel strongly that our obli-
gation includes making sure those fam-
ilies left behind are well taken care of.

I yield the floor and reserve the re-
mainder of the time.

The PRESIDING OFFICER. Who
yields time? If no one yields time, time
will be charged equally to both sides.

The Senator from Alabama.

Mr. SESSIONS. Mr. President, there
is one point I want to make clear. The
act provides for retroactivity of the
salary benefits. With regard to soldiers
who lost their life in combat since the
beginning of the Afghan war or in ter-
rorist acts, their families will receive
2-year’s salary and benefits retroactive
to the loss, as well as being a part of
future benefits for those soldiers who
lose their lives in the future.

To reiterate, I ask my colleagues in
the Senate to consider that we have be-
fore us an opportunity to correct what
has been for many a longstanding in-
equity for our military, the paucity of
our death benefits programs for our
soldiers killed in combat.

We began to make a difference when
in the fiscal year 2004 Defense Author-
ization Act, this Senate offered and the
Congress passed the provision to im-
prove the death gratuity from $6,000 to
$12,000. This was an important im-
provement, but more can be and needs
to be done. To that end, I offer this
amendment that begins the process of
enhancing our death benefits program
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to bring it more in line with the sig-
nificance I believe we all attach to the
sacrifices made by our military and
their families.

This amendment asks the President
and the Secretary of Defense, working
with the Secretary of Veterans Affairs,
to submit enhanced death benefits for
our military and their families as part
of the fiscal year 2006 budget request.
We expect the next budget in just 8
months. This will give the Department
time to deliver the final report on the
death benefits from the study we di-
rected in the fiscal year 2004 Authoriza-
tion Act.

There are specific areas where the
death benefits provisions are in need of
improvement. The Veterans Adminis-
tration reached similar conclusions in
a 2001 study, and I am confident that
the compensation teams working on
these issues in the Defense Department
are equally convinced that we need
changes.

Among the changes is an increase to
the Servicemen’s Group Life Insurance
maximum benefit to $350,000. The De-
partment of Defense would also provide
a minimum floor of Servicemen’s
Group Life Insurance of $100,000 for
every servicemember at no cost pro-
vided that members selected the max-
imum amount of $350,000.

I felt great anguish that some of our
troops were not selecting the insurance
due to the cost or perhaps a lack of un-
derstanding about the risks of serving
in our military and or the benefits of
this program. It may seem hard to be-
lieve, but saving $16.25 per month, the
current fee to receive the current max-
imum $250,000 benefit, may appear to
be an important financial decision for
some, especially our more junior
troops. This change makes the insur-
ance a more attractive option.

The amendment will direct in fiscal
year 2005 indexing the current death
gratuity to the same rate as the basic
pay increase. It further asks the De-
fense Department, beginning in fiscal
year 2006, to index Servicemen’s Group
Life Insurance to the same percentages
to which basic pay increases. This is
important to ensuring that the benefit
does not erode over time like the death
gratuity benefit clearly did.

Further, this amendment makes pos-
sible for the first time a benefit to ease
the transition as well as to clearly rec-
ognize the sacrifice of military mem-
bers killed due to hostile or terrorist
actions. For the family left behind,
there is no greater tragedy than loved
ones lost in combat.

It is clear that service aboard our
ships, in our aircraft and around our
mechanized equipment is a hazardous
vocation. Our troops work with live
ammunition and in environments so
very different and inherently dan-
gerous when compared to many other
occupations. When troops are lost in
training accidents or in service-con-
nected events, we should recognize that
risk and provide benefits accordingly.
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The amendment would authorize one
full year of salary and benefits to those
lost in the service of their country to
recognize the hazardous nature of the
work performed by the military.

Similar in intent to procedures in
other militaries, such as Canada and
the UK, and in many U.S. States and
cities, this amendment provides an in-
creased benefit for members killed in
hostile acts. I have recommended 2
yvears salary and allowances for those
lost in hostile situations. The Defense
Department, by a DoD instruction, al-
ready makes a determination if a cas-
ualty resulted from hostile actions for
every member of the military who is
lost on active duty.

By comparison, the surviving depend-
ents of a police officer or firefighter
killed in the line of duty receive
$267,494 under the Public Safety Offi-
cers Benefits Act. This benefit has been
indexed to correct for inflation and
sends a clear signal to our Nation
about the value of these leaders of our
citizenry. The military is no less val-
ued and this benefit, along with the
other provisions in existence and the
enhancements in this amendment re-
flect our Nation’s appreciation.

These provisions are similar in intent
to the Public Safety Officers Benefits
Act of 1976 which acknowledges the
risks faced by our police officers and
firemen. This amendment acknowl-
edges the risks of military service and
helps those left behind with transition
assistance.

Anyone who witnessed the bravery of
our police and fire personnel on 9/11
and who saw the memorable pictures
from that day was profoundly struck
by how wonderful these heroes were
and how willing they were to go into
harm’s way. Our soldiers are no less
brave. I have visited our wounded he-
roes at Walter Reed Hospital recently
and, like our police and fire personnel,
our military is extraordinary for their
bravery. This is especially the case for
those who pay the ultimate price and
die in the service of their country.

I would add that in 1908, the 60th
Congress saw fit to authorize 6 months
of pay as a death gratuity, and in 1917,
the 656th Congress repealed this law in
favor of a Government life insurance
program. In retrospect, I think the 60th
Congress had it correct.

A key feature of this amendment is
that the recognition benefits—the one
year or two year salary compensa-
tion—are to be retroactive for those
who were lost in Operation Iraqi Free-
dom, and Operation Enduring Freedom.
We owe this recognition to those
troops who went abroad to defend our
freedoms.

This amendment also provides an op-
portunity for the President to rec-
ommend any other benefits he deems
appropriate. The amendment does not
impact the plan for fiscal year 2005, ex-
cept for beginning to index the $12,000
death gratuity. This will, I believe,
give the Defense Department some
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time to finalize its approach to these
changes. The intent of this legislation
is to ensure that as part of the fiscal
year 2006 budget request, which is due
to us in 8 months, that the budget re-
quest we receive will incorporate these
measures. This gives the administra-
tion time to expedite the final report,
gather the appropriate accounts to-
gether, and to provide to the Congress
the legislative initiatives and sup-
porting regulations to substantially
improve our death benefits programs.
We owe our brave men and women no
less.

I yield the floor. Mr. President, I be-
lieve no one else is seeking to speak on
this subject, so I yield back all the
time.

The PRESIDING OFFICER. All time
has expired.

The question is
amendment No. 3371.

The amendment (No. 3371) was agreed
to.

Mr. SESSIONS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BIDEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. Parliamentary inquiry,
Mr. President. Is the Biden amendment
in order at this moment?

The PRESIDING OFFICER. It is.

Mr. BIDEN. Further parliamentary
inquiry: Is there a copy of the amend-
ment at the desk?

The PRESIDING OFFICER. There is.

AMENDMENT NO. 3379

Mr. BIDEN. Mr. President, I ask that
we proceed to amendment No. 3379.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Delaware [Mr. BIDEN] for
himself, Mrs. CLINTON, Mr. CARPER, Mr.
CORZINE, and Mrs. FEINSTEIN, pProposes an
amendment numbered 3379.

Mr. BIDEN. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To provide funds for the security
and stabilization of Iraq by suspending a
portion of the reduction in the highest in-
come tax rate for individual taxpayers)

At the end of subtitle A of title X, add the
following:

SEC. . (a) PROVISION OF FUNDS FOR SE-
CURITY AND STABILIZATION OF IRAQ THROUGH
PARTIAL SUSPENSION OF REDUCTION IN HIGH-
EST INCOME TAX RATE FOR INDIVIDUAL TAX-
PAYERS.—The table contained in paragraph
(2) of section 1(i) of the Internal Revenue
Code of 1986 (relating to (relating to reduc-
tions in rates after June 30, 2001) is amended
to read as follows:

on agreeing to
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“In the case of taxable years
beginning during calendar year:

The corresponding percentages
shall be substituted for
the following percentages:

28% 31% 36% 39.6%
30.5% 35.5% 39.1%
30.0% 35.0% 38.6%
28.0% 33.0% 35.0%
28.0% 33.0% 36.0%.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 2004.

(c) APPLICATION OF EGTRRA SUNSET TO
THIS SECTION.—The amendment made by this
section shall be subject to title IX of the
Economic Growth and Tax Relief Reconcili-
ation Act of 2001 to the same extent and in
the same manner as the provision of such
Act to which such amendment relates.

Mr. BIDEN. Mr. President, with re-
gard to amendment No. 3379, I ask
unanimous consent that Senators CAR-
PER, CLINTON, CORZINE, and FEINSTEIN
be listed as cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. Mr. President, my
amendment is quite simple and
straightforward. It is no different in its
intent than the amendment I offered
when the President some months ago
requested $87 billion for the reconstruc-
tion of Iraq, as well as the support of
American forces.

The bottom line is it says we should
stop borrowing to cover the cost of our
mission in Iraq and Afghanistan. If this
mission is as important as the Presi-
dent says it is—and I believe it is—then
we should pay for it. We should not
make my Kkids pay for it. We should not
make my grandchildren pay for it. We
should pay for it.

Before I get into the details of the
amendment, because it relates to my
finding the money to pay for the $25
billion asked for in this authorization
by the President, let me remind people
what the state of the Tax Code is now
relative to the highest bracket.

In the year 2001, the highest bracket
of individual taxpayers was 39.6 per-
cent.

With President Bush’s tax cut that
was passed, that bracket, along with
others, was reduced from 39.6 percent
to what it will be and what it is in 2004,
35 percent. So it has come down from
39.6 percent to 35 percent.

The way the Bush tax cut proposal
works, when it became law—and I see
the chairman of the Finance Com-
mittee here who, as the old joke goes,
has forgotten more about the Tax Code
than I am going to know—is that top
bracket will stay at 35 percent in 2005,
2006, 2007, 2008, 2009, and 2010. In the
taxable year of 2011, under the present
status of the Tax Code, it will go back
to 39.6 percent.

I realize there is a move in the House
and among many here to ‘‘make the
tax cut permanent’” so the 35-percent
tax bracket would remain in 2011, 2012,
2015, 2018, and so on, but right now, un-
less it is made permanent in the tax-
able year 2011, it will go back to what
it was in 2001, 39.6 percent.

One other statistic, to be in this top
tax bracket, the people in the 35-per-
cent tax bracket, which used to be 39.6,
have on average a taxable income of a
million dollars a year. Now, obviously,
there are people in there making a bil-
lion dollars a year, but no one is in
that bracket unless their taxable in-
come is $319,000.

That means after all of the deduc-
tions are taken, after all of the things
one is able under the law to deduct, so
one is likely to have an income of clos-
er to $450,000 or $500,000, they end up
with a taxable income of $319,000. OK?
So it is taxable income.

That is after one deducts for medical
costs they are able to deduct, deduct
for their children, for all the things one
is entitled to deduct, and people in that
category can deduct for a lot of things
that average folks do not get to deduct.

So what does my amendment do?
How do we have $25 billion so that
these bright young pages—and I am not
being solicitous; I am not joking—sit-
ting down at the base of the podium
there, whose average age is probably 16
or 17 years old, how do we act respon-
sibly enough to say that they should
not be paying for this war, that those
of us who voted for it, my generation,
those who are paying taxes now, should
pay for it?

What happens with this $25 billion? It
is essentially paid for by the deficit.
This all goes to the deficit. This is
going to be paid for. It is going to be
added. I predict before the year is
over—and I do not claim to be an ex-
pert on our budget, but I have been
around long enough that I think I am
pretty knowledgeable—this year’s def-
icit will end up being closer to $600 bil-
lion than $500 billion. Everybody knows
it is going to be over $500 billion. So
why are we going to ask them, why are
we going to ask my granddaughters,
who range from age 3 to 10, to pay for
this war, when we are fully capable of
doing it?

One might say: OK, BIDEN, how are
you going to pay for this war? Are you
going to take money away from edu-
cation? Are you going to take money
away from things that affect these
kids? No.

I am going to ask my colleagues
shortly to do what I think every patri-
otic American is fully prepared to do.
At the United Way they talk about,
this guy gave at the office, but what do
we give at the office in this war? What
are any of you people, and what am I,
giving at the office?

None of us are in Iraq. We are not in
the military. We are not getting shot

at. We are not away from our families.
We are not that National Guardsman
or Guardswoman who is taking a pay
cut of 30, 40, sometimes 50 percent to
serve their country right now.

I mean, this is never a healthy thing
for a nation. We are in the midst of a
war when the bulk of America is not
asked to do anything about it. There
are very few people sacrificing for this
war. Like our grandparents or our par-
ents, no one has asked us to put tape
over our headlights when we drive at
night or use ration cards or have to pay
higher taxes to support the war. There
is no draft.

So what happens? Well, there are a
lot of patriotic, young women and
men—and some not so young, meaning
in their thirties and forties—who are
over in Iraq right now. What are we
doing?

The idea that if we ask the wealthi-
est Americans among us to contribute
to the war effort, that they are unwill-
ing to do that is preposterous.

I sometimes get mad at some in my
party—not those on the Senate floor
but some in my party—and some lib-
eral commentators. What frustrates me
sometimes is they assume that only
poor, middle-class people are patriotic;
that they are the only ones willing to
make sacrifices for their country. I am
here to say that wealthy Americans,
the wealthiest among us, the wealthi-
est 1 percent, are as patriotic as the
lowest 1 percent.

In the last time out, when I tried to
do this—and I will get to the detail in
a minute—to pay for the $87 million, I
happened to be with a group at an ex-
clusive country club in Wilmington,
DE. We are a wealthy little State. We
have some very wealthy people in our
State. All States do, but as a percent-
age we have some very wealthy people.
I happened to be with a group of them
for an outing. We got to the time that
we had the buffet, and it was outside. A
couple started asking me about the
war. The next thing I know, as every
Senator knows and as every staffer has
observed their Senators being engaged,
all of a sudden it was like a roving
press conference. It went from 1 press
person to 2, to 5 to 10 to 15, and all of
a sudden there was a group of people
standing around. Before I knew it, lit-
erally, standing outside on this beau-
tiful evening, on this patio of this mag-
nificent club, there were no fewer than
40, mostly men, who are among the
wealthiest—not literally the wealthi-
est, but some were probably in the top
20 or so in my State—some of the
wealthiest people in my State, and
they are asking about the war.
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I said: Let me ask you all a ques-
tion—and in fairness I want to ac-
knowledge, maybe they were intimi-
dated because no one wanted to be the
one to say, no, do not count me in, but
I said I am going to go down to the
Senate, and I am going to offer an
amendment that would require you
people right here on this outside patio
to give up 1 year of the 10 years of your
tax cut to pay for this war. Does any-
body here think that is unfair?

I give my word, my honor as Biden,
not one person raised their hand. Then
people started to chime in. They said,
no, it is fair. They started talking
about what other people are doing.

When have we ever gone to war when
we simultaneously have suggested, as
we have gone, to say this is going to be
a long, tortuous undertaking to fight
terror, and at the same time any Presi-
dent in the past, some 200-plus years,
has said: And by the way, as we go, 1
am going to give you the biggest tax
cut in the history of the United States
of America?

Now, again, try to be objective about
this. Let’s assume—I do not, but let us
assume for the sake of argument that
we badly needed this tax cut in order
to spur on the economy. Let me accept
that as a given for the sake of this de-
bate.

I asked these people: Does anyone
here think if the top 1 percent of the
people paying taxes in America were to
forego 1 year of the tax cut that, in
fact, that would slow the economy?
The economy would stall? Sputter? As-
suming they were the reason it was
growing. I didn’t hear anybody tell me
that. I have not heard any reputable
economists tell me that.

So here I am, back on the floor again,
finding it fascinating, absolutely fas-
cinating—and I expect this will be
voted on party lines again—why the
overwhelming number of my col-
leagues, for whom most of these
wealthy people likely vote, are unwill-
ing to do what the wealthiest among us
are fully willing to do.

This time around what I am sug-
gesting is even less ‘“‘painful.” In order
to come up with $25 billion to pay for
this piece of the war in Iraq and in Af-
ghanistan, you know the only thing
you have to do? You have to say: In the
year 2005, the tax cut for the wealthiest
1 percent of Americans, who in fact
cannot have a taxable income less than
$319,000, will go back up from 35 per-
cent to 36 percent. The 1-percent solu-
tion.

I can’t fathom any wealthy person in
America, even at the low end—and, by
the way, the average income of this top
1 percent is over $1 million. I can’t
fathom a single one of these people not
having enough patriotic instinct to
say: No, no, no, no, I am unwilling. I
am unwilling to pay, in the year 2005,
2006, 2007, 2008, 2009, and 2010, 1 percent
more than I would otherwise have to
pay.

What does that mean? Does it mean 1
percent less investment in their port-
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folio? Does it mean they buy a Lexus
instead of a Mercedes? What does it
mean? What does it mean?

While we are now saying, as I think
the President probably has no choice,
to the people who signed up volun-
teering in the military: No, no, you are
staying another year because your pa-
triotic responsibility is we need you.
The President is probably right about
that.

Or he is saying to what will be ap-
proaching 40 percent of the forces on
the ground being shot at or subjected
to car bombs in Iraq and Afghanistan
who are reservists and National Guard:
You have to go twice.

He is saying to the physician who is
in the Guard, whose income may have
been $150,000 or $200,000 whose pay as a
colonel may be $80,000 but he still has
the same mortgage payment, the same
tuition payment, the same ‘“‘nut’” to
pay, as they say: It’s your patriotic re-
sponsibility.

How can we in this country at this
moment say we can ask that of those
people and we can’t say to people
whose average income is $1 million: Do
us a favor, pay 1 percent more to pay
for this installment on the war?

What have we become? Can you
imagine that being said in 1943? No, no,
no, no, don’t ask it of them.

Can you imagine that being said if
the income tax had been in place in
1915 or 1916?

Can you imagine that being the case
in the Korean war? Can you imagine
that?

What is the second logical argument
as to why this is a bad idea? If you all
agree with me that these Americans
are as patriotic as anyone else and that
it could not possibly hurt them in any
material way, then you have to say:
Here is the deal. This will slow eco-
nomic recovery. This is bad for the
economy.

I got a letter from the Chamber of
Commerce saying this is going to hurt
small business.

My friend from Iowa is here, the
chairman of the committee. As the old
thing goes—in this case, it is true—he
is my friend.

The Chamber of Commerce says it is
going to hurt small business. What
they mean by that is there are some
small businesses that pay their taxes
as if they were individual taxpayers.
Do you know how many of them pay at
the top 1 percent? Of all the small busi-
nesses in America? For every 100 small
businesspersons in America who claim
and pay as individuals, 2 percent—t-w-
o percent—of them are in this category
where they would be affected.

I am sure the Senator will be able to
tell me—I suspect he is here to engage
in debate—how taking 1 percent of the
American individual taxpayers and
asking them to pay 1 percent more in
the next 5 years, and taking 2 percent
of the small businesspersons in Amer-
ica and asking them to pay 1 percent
more for the next 5 years, when each of
them fall in a category where they
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have a taxable income of at least
$319,000 a year—how this is going to
slow the economy.

I have said this to the President and
I have said it publicly—Senator
McCAIN was on the floor earlier—what
I am about to say. Senator MCCAIN was
on the floor earlier talking about the
end strength amendment of Senator
REED. He said we need this. He said
mistakes happen in war. That is why—
and he went on from there.

I believe, and I am confident, this
President has made some very serious
mistakes in the conduct of this war. I
am also confident were I President I
would have made mistakes. I am con-
fident, had it been President Gore, he
would have made mistakes. I am con-
fident that Senator KERRY will make
some mistakes if he is President. I
don’t think this President will be
judged harshly for the mistakes he has
made.

But I do think history will judge him
fairly harshly for the opportunities he
has squandered. One of the opportuni-
ties squandered here is the ability to
have united this Nation in common
purpose after 9/11.

Let me ask a rhetorical question.
Can you imagine if immediately after
9/11, when the President had that big
economic summit down in Crawford,
TX, or near Crawford, with some of the
most prominent, significant, and patri-
otic businessmen in America, and some
of the most wealthy men and women in
America—what do you think would
have happened, as that broke up, if he
said: By the way, I want to ask the fol-
lowing of all of you. I would ask each
one of you in the spirit of unity and
harmony in this country, when you
leave this room after hearing me
speak, I strongly urge you—I ask you
to take out your cell phone and call
your accountant at home and ask him
to go out and find four of the most wor-
thy young women and men, eligible for
college, who are unable to pay for col-
lege for 4 years, and commit to pay
their tuitions.

Would any of my colleagues on the
Senate floor think there would have
been a single solitary man or woman in
that room who would not have walked
out, dialed up their cell phone, and said
to their accountants, find those people?
I mean it sincerely. I am not joking
about this. I can’t fathom that group of
women and men not responding to the
call for unity—not just to deal with the
war on terror but to deal with healing
and uniting this country. Nothing has
been asked of these people, not because
they have refused, not because they are
unwilling, but because of an ideological
disposition that somehow in any way
to alter the tax structure beyond what
we have just done is ipso facto wrong,
bad, counterproductive. We are a slave
to ideology on this floor.

There is not a single person in here
who can say this $25 billion because it
is all fungible is not going to be added
to the deficit. Why don’t we pay for it
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fairly, honestly, and straight-
forwardly? When have we ever suc-
ceeded in the great noble causes of this
country without engaging all segments
of society?

I would make the rhetorical point—I
suspect you will not do this, but I will
make you a bet. If you were to call
your State’s 10 wealthy people who fall
into this category and ask them wheth-
er they would support having to pay at
a 36-percent rate rather than a 35-per-
cent rate to pay for the war, I am will-
ing to bet you that 8 out of 10 or more
of them will say, I am willing. I am
betting—and I trust all of my col-
leagues would—if you do that, you will
come and tell me you found in your
State more than 2 out of 10 said they
wouldn’t do that, I will buy you dinner
anywhere you want to go to dinner. It
is on me. My financial disclosure state-
ment shows, unfortunately, that I am
one of the least well positioned in this
body to pay for dinner.

There is something wrong, there is
something not sensible about failing to
be more responsible. How can it be
called responsible to say we are going
to make these pages, these kids, pay
the $25 billion? I don’t get this. Every
one of us, Democrats and Republicans,
comes to the floor of the Senate and
talks about the need for a culture of re-
sponsibility. I truly don’t get it, other
than ideology.

I respectfully suggest that if, in fact,
we do this to set a precedent that en-
gages more people in the outcome of
this war on terror—I am not making a
populist argument—the group that is
in the top 1 percent will get, out of the
total tax cut of $1.8 trillion, $88.9 bil-
lion.

Again, I am not making a populist
argument. That may be arguably justi-
fied on the merits. But it is the idea
that 1 percent can’t give up 1 percent
of $688.19 billion. It is not even 1 per-
cent; it is actually $688.19 billion over
10 years—that they will not give up 1
percent for 5 of those years. It is the
equivalent of asking them to give up
one-half of 1 percent of that number
when 99 percent of the American people
pay—not all 99 percent; some don’t pay
taxes—but 99 percent of the American
people get a tax cut of about $1.1 bil-
lion dollars.

A couple of my Republican col-
leagues have said it is unfair to pick on
the wealthy. It is not picking on any-
body. I am trying to find the most eq-
uitable way to do this. What I am try-
ing to do is make sure we are in a posi-
tion to act responsibly, and it is not re-
sponsible to pile the debt upon our
children for an endeavor we chose to
undertake when it is fully within our
power to pay for it without in any way
being unfair to any single group of tax-
payers and without having any ration-
al argument that it will, in fact, nega-
tively impact on the economy.

Were I in my 27-year-old populist
mode, I would say it is greed. But I
have learned a lot in my 32 years here.
It is that we have not asked. For every
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wealthy group of businessmen and
businesswomen in my State that I have
approached, I have yet to have one tell
me there 1is something unfair or
unequitable about this.

I urge my colleagues. I will conclude
this portion by saying I urge my col-
leagues to let us be responsible, what I
define as responsible. It doesn’t mean if
you disagree you are irresponsible, but
let us be responsible here. Let us pay
for something we can easily pay for
and not pile more debt for an elective
judgment we made in this body—and I
made it as well—to take on the dicta-
torship and the maniacal leadership of
Saddam Hussein, to take down the
Taliban, and to seek al-Qaida in its
hovel.

I reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

The Senator from Missouri.

Mr. BOND. Mr. President, I ask unan-
imous consent to set this amendment
aside temporarily. I further ask unani-
mous consent that the time not be
charged against either side on this
amendment for the purpose of resolv-
ing an amendment discussed earlier
today.

The PRESIDING OFFICER. Is there
objection?

Mr. BIDEN. Reserving the right to
object, Mr. President, I am told by
leadership staff that we have not been
able to clear that at this moment on
the Senate floor. So I would suggest
the Senator withhold briefly until I
find out why there is some doubt. I ob-
ject, and I say to my friend from Mis-
souri that I will find out why in a mo-
ment.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BOND. Mr. President, I guess
that is objection to the unanimous con-
sent request.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, do I
have 20 minutes?

The PRESIDING OFFICER. There is
60 minutes allotted to the Senator. Out
of fairness, I yield myself 20 minutes
because there are other Members who
want to speak.

The PRESIDING OFFICER. The Sen-
ator has 20 minutes.

Mr. GRASSLEY. There is a big prob-
lem with Senator BIDEN’s amendment.
Before I go into the problem with Sen-
ator BIDEN’s amendment, let me say I
agree with his concerns about the size
of future Iraq funding packages. I am
concerned about the Federal deficit we
are facing on the horizon.

But we also have to realize we are in
war. You do not go to war unless you
go to war to win. If you go to war, you
go to war to win. You put all the re-
sources behind the men and women
that it takes to win that war. You do
not put their life in danger on the bat-
tlefield. It may sound like we do not
care about future generations, but you
don’t worry about deficits.

If we worried about deficits in World
War II, Hitler would have been in New
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York City. The Japanese would have
been in California. They would not
have stopped at Pearl Harbor. We de-
cided we were going to win that war,
and we put all the resources behind it.

For only the first time since Pearl
Harbor, we have been attacked. On
September 11, 3,000 Americans died. We
decided we were going to defend Amer-
ica. We decided we were going to fight
not on American soil, we were going to
fight on the soil of the people who har-
bor the terrorists who attacked Amer-
ica on September 11. We are going to go
to war to win. We are going to put the
resources behind our men and women.
We are not going to take any chances.

I don’t find any fault with anyone
who talks about deficits. Only if they
are so concerned about deficits that
they do not care if we win the war and
protect Americans, and the Constitu-
tion gives our Government that respon-
sibility.

We also found, as a result of the war,
being attacked in America, that the
economy went into the tank. Out of 2.5
million jobs supposedly lost in this re-
cession, 1 million of those jobs were
lost 3 months after September 11, 2001;
not because of the economy but be-
cause of war and the public not being
certain what would happen in the fu-
ture.

So we had tax cuts to revive the
economy. We have a strong economy. A
strong economy produces more re-
sources so we can fight the war and win
the war. The economy is growing. Fed-
eral revenues, as a result of these tax
cuts, returned to their average levels,
where they have been for 50 years, 18 to
19 percent of gross domestic product.
We fought the Vietnam war and the
Persian Gulf war during that period of
time. So 18 to 19 percent of GDP for
Federal taxes seems to be a level that
does not hurt the economy.

In fact, the economy grows, and it is
a level of taxation that people have ac-
cepted. It is producing the results we
need to bring in more revenue to close
the gap so that we do not have big
budget deficits in the future.

On the point of taxes and the point of
the budget gap, I note that Senator
BIDEN’s amendment contains no dedi-
cation of the revenue from raising
taxes to any kind of fund that is ori-
ented toward the war. In other words,
the amendment simply raises taxes for
more spending. The implication is on a
Defense bill it will go to defense ef-
forts.

When we hear about sacrifice, I am
not sure I hear sacrifice. Let’s spend
less for domestic programs so we can
give more to support our men and
women in uniform. In World War II
there were efforts to curtail domestic
expenditures. We put all of our efforts
behind our men and women but not,
raise taxes, more spending, bread and
butter at the same time.

I also point out there are two sides to
the Federal ledger. One is the revenue
side. That is what we take in from the
people who work in our factories, our
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offices, and our farms across America.
The other side of the ledger is the
spending side.

My friends on the other side focus ex-
clusively, as my good friend from Dela-
ware has, on the tax side. They look
only to taxpayers to put our fiscal
house in order.

I agree with the goals of reducing the
deficit, but I don’t intend to hurt the
economy through higher taxes and put
a damper on the economy. I want the
economy to grow. The economy is
growing. What sort of a signal would
raising taxes send? Lower taxes one
year, raise them the next year. How do
you get investment that way?

I disagree that it is all right to look
only at the tax side of the ledger. In-
deed, the Senate approved a bill a little
over a month ago that included $170
billion in revenue offsets. Republicans,
working with like-minded Democrats,
have been willing to exercise fiscal dis-
cipline, especially when it comes to
closing corporate loopholes and cur-
tailing tax shelters.

I digress for a moment on the subject
of offsets. I notice with some amuse-
ment a story in Congress Daily A.M.
dated last month, May 18. The story
noted the special alchemy in the Fi-
nance Committee work in formulating
offsets. The article went on to quote
anonymous lobbyists who were frus-
trated with the Finance Committee
production of offsets.

As a matter of fact, the tax staff at
the Finance Committee happens to be
the only committee personnel putting
in work to generate offsets to raise rev-
enues, and doing it in a fair way for
corporations taking the advice of big
tax firms, big investment bankers, big
accounting firms, working together, to
think of some miraculous tax loophole
that is not legal to avoid taxation.
That is cheating.

We are going after the cheaters and
bringing in that revenue.

The record is clear. We found plenty
of revenue raisers. I ask the full Sen-
ate, who was the last Democrat to pro-
pose any savings on this spending side?
All we have to do is look at Senator
SANTORUM’s ‘‘spendometer,” that ther-
mometer he has of red ink that adds up
every Democrat amendment being of-
fered on budgets and otherwise. We
know where the pressure to spend is.

How can we in good conscience pro-
pose those billions and billions of dol-
lars of expenditures—mostly for domes-
tic programs, not to win the war in
Irag—and then complain about budget
deficits?

Not a single spending cut is being
proposed by those on the other side.
Maybe back in the mid-1990s, but we
have to go back many years. All I see
is spending increases.

So if those on the other side want to
claim to be fiscal disciplinarians, let’s
see entries on the spending side of the
ledger. To have credibility, you cannot
just go to the American people and ask
for more money. You know, if I could
ever get a reasonable tax increase, and
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have people on the other side of the
aisle tell me how high taxes had to go
to satisfy their appetite to spend
money, I might just scratch my head
and say: Well, maybe we ought to do it
if we could get a consensus that is as
high as taxes are going to go, and we
don’t have to worry about them going
any higher. But I have never seen that
you could raise taxes high enough to
satisfy some people in this body who
want to spend money.

I am also concerned about the degree
to which taxpayers finance reconstruc-
tion in Iraq on a blank-check basis. I
first raised this concern almost a year
ago. We ought to be very careful about
the structure of future aid packages.

Now I will speak specifically about
Senator BIDEN’s amendment. He says
he is seeking to offset the President’s
war-funding request with a tax in-
crease. As I noted above, the text of
the amendment simply raises taxes for
more spending. There is no connection
between taxes raised and Iraq funding.

Let’s take a look at the tax increase.
For 2001, the top rate was reduced to
38.6 percent. In the 2003 tax bill, we re-
duced the top rate to 35 percent. Sen-
ator BIDEN’s amendment would raise
that top rate back to 36 percent. The
premise of the Biden amendment seems
to be that taxpayers in the top bracket
are solely Park Avenue millionaires.
They clip coupons, bring in the money,
get out their cigars, lean back in their
chairs, and enjoy life. Well, the facts
are somewhat different.

According to the Treasury Depart-
ment, about 80 percent of the benefits
of the top rate go to taxpayers with
small business ownership. Now, we
have had some debates about the defi-
nition of ‘‘small business.” Some on
the other side define ‘‘small business”
as only those businesses with taxable
income below, say, $320,000.

To those folks, a local chain of
shoestores, if it makes over $320,000—
no matter how many folks it employs—
is the same, in their category, as the
Nordstroms or the J.C. Penneys.

Those of us from the heartland know
that the definition of ‘“‘small business”
does not cut off at, say, $320,000. It de-
pends upon whether the business is lo-
cally owned. It depends on whether the
business finances its growth from its
own earnings.

Conversely, to folks from small
towns, like me, big businesses are gen-
erally the companies that finance
themselves through big, massive bond
borrowing or through the stock mar-
ket.

The reason the distinction is impor-
tant for public policy issues, such as
the level of taxation, is that we value
local or regionally based businesses.
The folks who own those businesses are
from that community. They go to the
local church. They support the local
Little League. Small business, as I see
it, is a stabilizing yet very dynamic so-
cial force in these communities and
makes America what it is today.

So when I talk about small business,
I am not going to use any artificially
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low level of taxable income. I am going
to use a commonsense definition of
what small business is. There is too
much at stake to demagog the defini-
tion.

When we are considering tax policy,
and specifically the tax rate applicable
to business, we have really two cat-
egories. The first category is the reg-
ular big corporation. Virtually all big
businesses, that is, publicly traded
companies, are taxed under the regular
corporate rate schedule.

Small business income is generally
taxed at the individual or personal
level. In most cases, the owner of the
small business puts the income of the
small business on his or her personal
tax return.

As a practical matter, then, the indi-
vidual tax rate is the rate paid by that
small business. The corporate tax rate,
with some exceptions in the case of
some older, smaller corporations, gen-
erally applies to big business. The rela-
tionship between the top individual
rate and the top corporate rate has a
bearing on our policy toward small
business. If the top individual marginal
rate is higher than the top corporate
marginal rate, then we as a society are
sending a very bad and negative signal
about small business, and even to small
businesses that exist.

Before 2001, the top marginal rate for
small business was 39.6 percent. Guess
what. If you were a big corporation,
the top rate was 35 percent. We had a
penalty against small business. When
you look at the difference, it was a 15-
percent penalty against small busi-
ness—before we changed the tax law
last year. So it was a 15-percent small
business penalty. That was the law.
That was our Federal tax policy bias
against small business.

In 2001, a bipartisan majority of this
Senate, including almost one-fourth of
the Democrats voting with us, voted to
gradually equalize the top marginal
rate between small business and big
business, recognizing that penalty as
being unfair, being anti-entrepre-
neurial.

Starting last year, for the first time
in many years, the top rate, 35 percent,
is the same for Fortune 500s as it is for
successful small businesses. Senator
BIDEN’s amendment would take the
first step to restore and perhaps even
enhance the 15-percent penalty on
small business. With all the appetite
for taxing and spending around here,
rest assured, small business would be
facing even higher taxes in the future
because, as I said, you cannot raise
taxes high enough on the other side of
the aisle to satisfy the appetite to
spend money.

I do not quarrel with the notion that
taxpayers in the top bracket make in-
comes starting in the range that has
been stated of $320,000. A lot of these
successful small business owners make
figures like that. But keep in mind,
that figure represents the total net in-
come of those small businesses. Suc-
cessful small businesses are those that
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purchase the equipment and hire the
new workers.

I would ask my friends on the other
side, those friends who are so eager to
raise taxes—and not all are—why they
are all so reluctant to cut spending and
eager to increase spending, to focus on
the effects of their policy on small
business, the effects of their policy on
entrepreneurship in America, because
small business creates 80 percent of the
jobs in this country. Why, at this time,
with a recovering job market—1.2 mil-
lion jobs created this year—would we
want to put a damper on the economic
recovery by raising taxes on the very
people, the very businesses, the very
small businesses, that create 80 percent
of the new jobs?

Last month, the Senate, by a vote of
92 to 5, approved a bill designed to cut
the top marginal tax rate for small
business manufacturers yet again to 32
percent. Senator BIDEN’s amendment
would go the other way and hammer
our small business manufacturers.

Anyone voting for Senator BIDEN’s
amendment is, in effect, saying they
support raising taxes on small business
manufacturers. A vote for the Biden
amendment is a vote to raise the top
marginal tax rate on small business
manufacturing from the 32 percent in
the JOBS bill that we just passed to 36
percent. That is a tax increase on small
business of 13 percent—13 percent. Is
that the direction we want to go in a
recovering economy, in a job-creating
economy? Is there something wrong
with the economy that is growing now,
with 1.2 million jobs in the last 6
months? Why would you want to
dampen that?

Finally, I do not want you to take
my word for this. I am just a public of-
ficial. I would like to have you listen
to what small business folks are say-
ing.

I would like to have you take a look
at this chart. The chart is a copy of a
letter from the three principal small
business grassroots organizations. The
first organization is the National Fed-
eration of Independent Business or
NFIB. The second one is the Small
Business Legislative Council, and the
third organization is the Small Busi-
ness Survival Committee.

The PRESIDING OFFICER (Mr.
SMITH). The Senator has used 20 min-
utes.

Mr. GRASSLEY. I ask unanimous
consent for 3 more minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. I am going to read
the second paragraph of this letter.

Accelerating income tax relief: Approxi-
mately 85 percent of small businesses file
their tax returns as individuals. An increase
in tax refunds means small firms will have
more resources and more capital to put back
into growing their businesses. A series of
studies by four top tax economists examined
the effect of tax rate cuts on sole propri-
etors. Their results indicate that a 5 percent
point cut in rates would increase capital in-
vestment by about 10 percent. And, they
found that dropping the top tax rate from
39.6 percent——
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Where
2001——
to 33.2 percent would increase hiring by 12.1
percent.

What these small business groups
said was their tax policy priorities in-
cluded a reduction in the top marginal
rate. It is right there in their letter.

Now let’s think about this. As the
small business folks say in their letter,
there is a link between tax relief, eco-
nomic growth, and jobs. We have seen
the evidence of that linkage over the
last year or so. Check out the economic
statistics. The tax relief kicked in, the
economy started growing, and jobs
started coming back—1.2 million jobs
in the last 5 or 6 months.

Why would we want to reverse the
course? Some would speculate that for
the minority party, it is good politics
for the economy to go into the tank.
Raise taxes as the economy is coming
back, and you stifle economic growth.
If economic growth is stifled, then jobs
disappear. If jobs disappear, then vot-
ers will throw out the President and
his party.

I am not that cynical. I don’t believe
some of the opposition would want to
put short-term political advantages
over the economic well-being of their
constituents. But it does make you
wonder.

To sum up, a vote for the Biden
amendment is, clearly and simply, a
tax increase. How high do taxes have to
go to satisfy the appetite on the other
side of the aisle to spend money? I
don’t know. But this is a start. It is a
tax increase during an economic recov-
ery. It is a tax increase on the folks
who create the jobs in America, our
hard-working small business owners.

For those reasons, I obviously ask
Members to reject the Biden amend-
ment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I com-
pliment my friend and colleague, Sen-
ator GRASSLEY, for his remarks. I join
in those remarks. I compliment him
for his leadership as chairman of the
Finance Committee. Under his leader-
ship of the Finance Committee, we
have passed two very significant tax
cuts: The tax cut in 2001, and we accel-
erated or completed that tax cut in
2003. As a result of those tax cuts, the
economy is growing. As a result of the
tax cuts, the maximum tax rate is 35
percent. Again, this has made a dif-
ference. The economy is growing.

Senator GRASSLEY mentioned there
have been over 1 million jobs created in
the last few months. He is correct. The
stock market has rebounded substan-
tially—the stock market is up 25 per-
cent, if you are looking at the Dow
Jones; 40 percent, if you are looking at
the NASDAQ—from the time we took
up that bill last year.

Some people want to undo that. They
say: We want to pay for the war; we
don’t want to add more debt to our
children and grandchildren. I appre-

it was up until the year
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ciate that, but what about other spend-
ing? This is $25 billion. They say: We
will increase the rate 1 percent on the
upper income people to pay for that.

Let me just look at a couple of other
facts. As recently as May 12, 3 or 4
weeks ago, we had an amendment on
the floor of the Senate that was voted
on that would have increased spending
$86 billion. It wasn’t paid for. We made
a budget point of order against it. We
defeated it, I think, by one vote. But
no one was saying: We want to increase
taxes to pay for that. I guess on this
one, you would have to increase the
maximum rate by 3 or 4 points to pay
for it. On the same day there was a mo-
tion to increase spending by $9 billion.
We defeated that with a budget point of
order; again, I believe, by one vote.
That was $9 billion.

On May 4, there was another spend-
ing increase. This was trade adjust-
ment assistance, $5 billion. We defeated
that by a vote or two.

Many of the people who are saying
they want to pay for this $25 billion,
they want to pay for the war, they
didn’t want to pay for this additional
spending or they didn’t offer that. So I
find it interesting, for the ones who are
acting as if, in many cases, they want
to balance the budget, I have a total of
about 68 votes where budget points of
order were made, and in most cases,
mostly Democrats—with the exception
of my very good friend, ZELL MILLER
from Georgia—voted to waive the budg-
et every time. In other words, they
voted for more spending.

The three amendments I just alluded
to in May of last year were over $100
billion of new spending. So there are
lots of attempts to increase spending
over and above what we are doing any-
way, mostly by our colleagues on the
other side of the aisle. That is one of
the points I wanted to make.

Let me echo a couple of other things
my friend from Iowa said. Why would
you want to have an individual rate
higher than corporations? I used to be
in manufacturing. I used to have my
own business. Why should an individual
be taxed more than Exxon? The cor-
porate rate is 35 percent. There is an
effort to make manufacturers at 32 per-
cent. Yet we are going to tell self-em-
ployed people, S corp people, that they
should pay 36 percent. That doesn’t
make a lot of sense.

There is one other comment. This
happens to be about the Constitution.
Are people trying to kill this bill? You
put this on this bill and the House is
going to, what we call, blue-slip it. It is
going to stop the bill. Why? Because
there is something called the Constitu-
tion. The Constitution says in article 1
of the Constitution, section 7:

All Bills for raising Revenue shall origi-
nate in the House of Representatives; but the
Senate may propose or concur with Amend-
ments as on other Bills.

It says all revenue measures, all tax
measures have to originate in the
House of Representatives. This is the
U.S. Senate. So if we do that, the tradi-
tion is, the House will say: Thank you
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very much, but we are not going to let
you preempt our constitutional prerog-
ative. So they blue-slip it. In other
words, they kill the bill.

This is a Department of Defense au-
thorization bill. I have great respect
for Senator WARNER and Senator
LEVIN, but they are not supposed to re-
write the tax bill. That is for the Fi-
nance Committee. That is under the ju-
risdiction and leadership of Senators
GRASSLEY and BAUcCUS. Tax amend-
ments don’t belong on this bill. Maybe
it sounds good rhetorically: We will
just ask the upper 1 percent.

I think that is bad policy: We want
the upper 1 percent to pay for the war.
Nobody else has to pay for it, just the
upper 1 percent.

That doesn’t make sense. We don’t do
that for education. We don’t do that for
other spending. I don’t think it makes
sense. I happen to think the income-
tax code is already so progressive, the
upper 5 percent pay over half; the
upper 1 percent pay over 20 percent.
Yet some people want to make it more
and more progressive.

It wasn’t too long ago we were cele-
brating Ronald Reagan’s legacy and his
great contributions to this country and
the free world during his term of office.
At the conclusion of his term of office,
the maximum tax rate was 28 percent.
I know under President Clinton it went
all the way up to 39.6. That is a pretty
significant increase. Now we have it at
35 percent. Yet some people say: Let’s
make it more progressive.

I guess you could take this same
amendment and put it on every one of
these spending amendments. And I
haven’t totaled it. It is about $1.4 tril-
lion worth of additional spending that
most of our colleagues on the Demo-
cratic side of the aisle have proposed,
and we have stopped using budget
points of order. For those who ask, Do
we need budget points of order? Yes, we
do.

They have been effective in cur-
tailing the growth of spending. I said
$1.4 billion, but it is actually $1.2 tril-
lion, not since the budget was adopted
last year. Real money, a lot of money.
I think the figure is well over $140 bil-
lion just in 2004 or 2005 alone.

Constitutionally, those of us who
have the pleasure of serving this great
body, the Senate, stand before the
President of the Senate and put our
hand—most of us—on the Bible and
swear allegiance to the Constitution of
the United States. The Constitution of
the United States says all revenue
measures shall originate in the House.
If you don’t like that, try to amend the
Constitution. That is in the Constitu-
tion. We have over 200 years of history
and tradition of the Senate of following
the Constitution. All revenue measures
shall originate in the House. So to try
to circumvent that and say we are
going to stick a little tax bill into a
Defense authorization bill is not the
way the Senate is supposed to work. It
hasn’t worked that way.

I have only been here 24 years, which
is not quite as long as my colleague
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from Delaware. But the Senate doesn’t
originate tax bills. It hasn’t for hun-
dreds of years, and it should not today.
I ask my colleagues to, at the appro-
priate time, vote against the amend-
ment by our friend and colleague from
Delaware.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.

Mr. BIDEN. Mr. President, I say to
my friend from Oklahoma, he doth pro-
test too loudly. I am not taking it out
of the tax bill. This is good stuff on the
Constitution, but I think my friend
voted for the JOBS bill and just vio-
lated the Constitution, by his defini-
tion, because we had a revenue meas-
ure in there. It didn’t get blue-slipped,
and he apparently violated his oath, by
his definition. I don’t think he violated
his oath at all.

But the truth is this: In the JOBS
bill, what did we do? We changed the
Tax Code. So this is great rhetoric, and
my friend from Iowa went through this
whole thing about—

Mr. NICKLES. Will the Senator yield
for a clarification?

Mr. BIDEN. Yes.

Mr. NICKLES. For my colleague’s in-
formation, we have not yet passed the
JOBS bill. What we are going to do is
take a House bill, strike that House
bill, and insert that bill into an H.R.
So it will be a House revenue measure
before it goes to conference. We have
not gone to conference. The bill before
us is a Senate bill. There is a dif-
ference.

Mr. BIDEN. The Senator did vote for
the Senate bill, correct?

Mr. NICKLES. Yes.

Mr. BIDEN. He would be able to do
the same thing with this bill if he used
his ingenuity, would he not?

Mr. NICKLES. To clarify, this is a
Senate bill, and it will stay that when
it goes to conference.

Mr. BIDEN. But it doesn’t have to
any more than the last Senate bill had
to stay a Senate bill. I have been here
32 years. I may not be in the No. 2 posi-
tion in my party, as my friend was, but
I don’t need an education on how we do
this. This is malarkey, as they say—
this argument being made about the

Constitution. Let me move on, if I
may.
My friend references President

Reagan, and I might note that I voted
for the Roth-Kemp tax cut. Then I
watched President Reagan and voted
with him when he raised taxes three
times after that because he was a re-
sponsible fellow. He raised taxes three
times after that out of necessity. I also
was here—and we talked about World
War II. The President says this is the
equivalent of World War II. My friends
talk about World War II. We raised
taxes through the ceiling in World War
II. I don’t know whether they didn’t
teach the same history in Oklahoma
and Iowa as they did in Delaware, but
we raised taxes in World War II.

Also, this notion about all these
other programs—the Senator, because
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he is so busy and has extensive respon-
sibilities on his side of the aisle, did
not have an opportunity—he didn’t
miss much—to hear my speech on the
front end.

There are two purposes in my doing
this: One is to unite this Nation, for ev-
erybody to get in on the deal. Many
other people are being asked to sac-
rifice. You know, this is a war. People
are dying. Some people are sacrificing.
People are having their incomes radi-
cally changed—those in the National
Guard and Reserves. They are contrib-
uting at the office.

The other part is—I will say this
again, and I said it last time—would
any wealthy American—and I hope
every one of my Kkids becomes a
wealthy American. By most people’s
standards, based on my salary, most
people think I am wealthy. I don’t have
stocks, bonds, debentures, and savings
accounts. I am not bragging about
that, but that is a fact. Most Ameri-
cans think I am wealthy based on the
salary I get paid. But I say to the top
1 percent out there, call me, give me
your name, and tell me you are not
willing to pay 1 percent higher for the
next 5 years in order to make sure
these kids sitting here don’t pay.

War is different than education. Part
of the purpose of a leader, when you go
to war, is to unite the Nation, share
the responsibility, engage in the sac-
rifice.

The other point I will make is that
my friend from Iowa talks about the
fact that this tax cut generated eco-
nomic growth. I don’t disagree with
that. But the real question is, is taking
one-tenth of 1 percent of the total tax
cut going to stop economic growth? Is
the Senator making that argument?
Well, if he is right, this is a bad idea.
One-tenth of 1 percent is the total cost
of the total tax cut of this amend-
ment—3$25 billion, one-tenth of 1 per-
cent. That is going to bring this eco-
nomic growth to a screeching halt?
Give me a break.

Let’s talk about the small business
people. I didn’t make the assertion
that all small business people are sit-
ting back clipping coupons. I am not
saying that. I just tell you what the
facts are. The facts are, as the Senator
knows, that small business owners
have to be in the top 1 percent of wage
earners to fall into this bracket. Only 2
percent of all the small business own-
ers in America fall into this bracket.
That does include some people with
passive incomes participating in in-
vestment and small businesses. This is
not the hands-on, mom-and-pop busi-
ness owners by any stretch of the
imagination. If you look at only sole
proprietor returns, those with hands-on
owners, they are less than 2 percent. So
I can understand my friend disagreeing
with me. That is a logical position he
takes. He may believe that it is unfair
to have them pay 1 percent more and
not ask people making $100,000 to pay 1
percent more. I can understand that.
That is just an honest disagreement.
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I can understand my friend from
Oklahoma in his argument on why are
we taxing corporations more. That
makes sense, too. We can do that. If he
wants to go that route, I will help him.

There are other ways to do this. I
tried to pick the most painless, uni-
fying mechanism I could find to do a
responsible thing: make sure these kids
in the blue suits don’t pay for this war.
They are still going to pay for the war,
by the way. We have already spent over
$200 billion on this war. I am not com-
plaining about that. I am arguing that
we need more troops.

My Lord, all these specious argu-
ments: My God, the mom-and-pop gro-
cery store owners are going to be put
in jeopardy by this amendment; this is
going to slow down economic growth;
this is unfair.

Then the irony is that my friend
from Iowa, who always says he is not a
lawyer—as I pointed out to him, he is
smarter than any lawyer on that com-
mittee. Be careful of this good old boy
from Iowa, who says: Golly, gee whiz, 1
am not a lawyer. He knows more hard
case law than anybody I know on the
Senate floor. Yet he stands up there
straight faced and says: You know
what, this $25 billion tax increase—and
it is—paid for by the top 1 percent is
bad for the economy, but I, Chuck
Grassley, am out there making sure
corporations pay more. I am finding
loopholes and closing them.

I congratulate him. Guess what it
means. It means you are going to have
more people pay more taxes. Is that
going to slow down the economy? When
my friend takes out of the tax stream
or adds to the tax stream by shutting
loopholes that do not belong in the
law, guess what. More money is coming
to the Government. More money than
$25 billion I am talking about.

He is a very bright guy. So let’s be
logical. Let’s set up a little syllogism
here. If his thesis is my $25 billion is
going to slow down the economy, $25
billion now is in the hands of people
out there, or will be over the next 5
years out in the hands to be spent by
Americans, what about the $25 billion,
$35 billion, $100 billion he is looking to
take out of the economy over the next
5 years that will be spent by corpora-
tions, being spent by, maybe unfairly,
but being spent—that is not going to
slow down the economy, but my $25 bil-
lion is?

Again, to use the expression of my
granddaughter, give me a break. I may
not be the brightest candle on the
table, but I am a relatively logical guy.
There is no logic in the argument.

So, look, there are three good rea-
sons to be against Biden: One, you
ideologically think this is a bad idea
because somehow you think—and I am
being a little facetious—that the top 1
percent of the American public pays
too much of a burden and is put upon,
and to add anything else on them is
just unfair to the rest of the American
public. OK. Got it. It is a straight-
forward argument, logical.
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The second logical argument is, if
there is any merit to it: You ought to
spread this out, Biden. If, in fact, you
are going to add to the deficit by pay-
ing for Medicare or the prescription
drug bill—which I voted against and
which a lot of you voted for; it cost a
lot more than you promised it was
going to cost, raising the deficit,
spending that I did not vote for—it is
better to say unless you are going to
pay for this spending, you should not
pay for it with revenues. OK. I got it. It
is a straightforward argument.

Or lastly, one might argue: Psycho-
logically this is dangerous because
after cutting taxes, to now raise them
for 5 years by 1 percent for 1 percent of
the population, it is going to inject
some uncertainty. I don’t know what
that means. That could be an argument
one could make.

With all due respect, you cannot
make the argument mom and pop are
going under; mom and pop are slowing
down; that the loss of revenue is going
to stifle economic growth; that this
portion of the population is put upon;
that this is no different than education
or health care or highways, because it
is. It is war.

By the way, when I introduced this
proposal on a larger measure—3$87 bil-
lion—a while ago, according to the na-
tional polls, 56 percent of the Ameri-
cans polled on the last version of this
amendment said pay for the war from
the tax cut.

This is all about values. This is about
value differences. And the value that I
am espousing—and I am not being so
moralistic to suggest that I know it is
superior to the value my friends are
proposing, but it is a different value. I
value the necessity of a greater sense
of national unity and a greater con-
tribution from all sectors of the econ-
omy in winning this war. I value the
notion that when we are clearly able,
without doing any harm to the econ-
omy or being unfair to any one seg-
ment, that we should pay, when we
can, rather than make our children and
grandchildren pay.

The difference between war and edu-
cation is on education we made a judg-
ment that we should have an edu-
cational system, and we do not control
the population. So as children are born,
the responsibility to keep a commit-
ment we made exists. It is not elective.
War, in this case, was elective. I elect-
ed to go to war. That is not a societal
responsibility that rests with a genera-
tion that has not even come of age yet;
it is a responsibility of ours, just as
World War II was the responsibility of
the greatest generation in the history
of mankind, the World War II genera-
tion. They did not say: Make my son,
Joe, make my daughter, Valerie, make
my son, Jim or Frank, pay for this war.
They valued vresponsibility. They
stepped up to the ball. As to the idea
that this even calls for any serious sac-
rifice, if that is the case, my Lord, we
have lost our bearings.

I have seen not one scintilla of evi-
dence that this will slow economic re-
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covery; that this is a burden upon a
group of people who strongly resist
taking on the burden; that this is, per
se, unfair. This is something I believe—
and I cannot prove it because I have
not conducted any national poll—that
if the people who will be affected by
this, again, whose average income is $1
million a year, who have to have a tax-
able income of $320,000 a year even to
get in the game, and if they are small
business, 98 percent of them will be not
affected one single little way by this,
my guess is, if they know it is really
going to pay for the $25 billion needed
next year for the war, they would pay
it, proudly pay it, and rightfully should
pay.

My dad, who passed away long ago,
used to have an expression. My dad
was, I guess, probably like the mom or
dad of Senator GRASSLEY and Senator
NICKLES and others, a generation that
had a different view. My dad’s table
was a place where you had dinner, you
sat down, and two things were de-
manded. One, you had to have good
table manners, and the other was you
had to engage in conversation. Our
table was a table where you sat down
and had conversation and incidentally
ate, rather than sat down, ate, and had
incidental conversation. It was the one
place the family got together with cer-
tainty every night, and friends were al-
ways included.

I will never forget my father in a dis-
cussion with my uncle, Bill Scheen,
talking about a particular tax. My dad
looked at him and said: Bill, there is no
price too high to pay to live in this
great country.

I am not asking for a big price. I am
just asking for people to do what in
their heart they know is right.

I understand my friends, what they
have not said—and I may be wrong, but
I suspect part of their concern about
this amendment, because at least four
Members on that side have come up to
me and said: I would like to vote for
this, Joe, but here is my fear—I give
my word this is true—this is my fear:
My fear is this would be a foot in the
door. If you make this argument and it
has catches, I am paying for the war,
then your guys are going to come back
and say: Look, we ought to raise taxes
on the wealthiest corporations to pay
for health care, or to pay for whatever.
I think that is a legitimate concern on
the part of my Republican friends. I
understand that. Maybe that is the rea-
son why, not the people who have spo-
ken but some of the people who have
spoken to me, who share my concern
about not passing this on to these kids
are not going to vote with me. I think
it is a shame. I just cannot think of
how we are able to communicate to the
American people that we are in mortal
combat for what will be an extended
period of time with an enemy that does
not wear a uniform but has the capac-
ity to do overwhelming harm to us but
that there is no need to rally the entire
Nation to contribute a little bit at the
office in order to win that war.
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Again, the example I gave of what if
the President had said go out and pay
the tuition of two or four people in
your neighborhood, for those of you
who can afford it, that is not going to
help the war. If anyone thinks that is
what I meant, they missed the whole
point.

The point is, we should use this time
of crisis to unite the country, to talk
about the things where we can help one
another, where it is not paid for, where
it is not unfair. That is the point I am
trying to make, and I guess I am not
being articulate enough because I do
not think a lot of my friends get it.

It is probably my fault because
maybe I am not explaining it well
enough, but just to make sure every-
body understands, how does one con-
vince people that this is as tough a
deal as it is if, in fact, we have this in-
credibly large tax cut? How does that
square? It is like my saying to my
kids, when they ask me can they go to
a summer camp, and my saying I can-
not afford to do that, and I drive up the
driveway the next day in a brand new
Lexus; it is tough times, kids, I cannot
afford to send you to that college, you
are going to go to the State university,
and we buy a summer house. I mean,
how does one do that?

By the way, this war is going to cost
us a couple hundred billion dollars
more before this is over.

Well, I have said all I want to say. I
wish I could have said it better but I
think this is fair. I think it is equi-
table. I think it is necessary, and I
hope my colleagues will see it that
way. I understand if they do not.

I reserve the remainder of my time,
and I yield the floor.

Mrs. FEINSTEIN. Mr. President, I
join Senator BIDEN in support of this
amendment to pay for the President’s
request for an additional $25 billion to
fund the war in Iraq.

This amendment will temporarily
roll back the acceleration of the Presi-
dent’s May 2003 tax cuts for those mak-
ing more than $319,000 per year by rais-
ing the income tax rate from 35 percent
to 36 percent for 5 years, 2005-2009.

Assuming passage of this supple-
mental funding request, the Iraq war
will have cost the American people
more than $175 billion. And without
this amendment, every penny of this
$25 billion supplemental request will be
borrowed, becoming another debt we
will leave to our children and grand-
children.

This amendment, however, offers a
very reasonable way to pay for this
stage of the war on terror.

By rolling back the acceleration of
the May 2003 tax cut just enough to
fund the $25 billion request before us,
we will reduce the already serious debt
burden on our Nation.

We are offering this amendment be-
cause it is essential that we begin pay-
ing for the programs that we propose.

It is important for the public to
know that they—along with our sol-
diers—must also sacrifice during this
war on terror.
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Except to tell us that we should visit
our shopping malls more frequently,
the President has shown little leader-
ship in asking citizens to give to this
war effort.

This amendment sends a different
message—one that says that it is im-
portant that those who have the capac-
ity to pay for this war effort must step
forward.

It is time for sacrifice. Deficits, in-
terest costs and the debt are growing
again.

Net interest payments on Federal
debt are set to increase sharply from
approximately $170 billion in 2003 to
more than $300 billion by 2012.

And we are facing these daunting fis-
cal realities as we try to meet a host of
new challenges: the war on terror, the
war in Iraq, the threat of North Korea,
and, of course, securing our homeland.

The Congressional Budget Office pre-
dicts that the Federal deficit for fiscal
year 2004 will top $470 billion—the larg-
est deficit in our history.

A portion of every dollar we spend
from this day until the end of Sep-
tember 2004, will be borrowed money—
money our children and grandchildren
will have to repay.

After this year’s deficit, it is esti-
mated that we will accumulate almost
$1.5 trillion in debt during the next 5
years and a total of $2 trillion during
the next decade

To help us understand the fiscal
track we are on, one must understand
that this year’s deficit is larger than
the amount the President requested for
defense in his Fiscal Year 2005 budget
request, 447 billion, and larger than the
combined mnon-defense discretionary
budget for this year, 459 billion.

Further, the budget projections we
are now using do not include the cost
of military operations in Iraq and Af-
ghanistan. So add another $25 billion to
$80 billion to the deficit.

Nor do they include long-term costs
associated with correcting a growing
problem with the Alternative Min-
imum Tax, AMT. This will cost $660
billion over the next 10 years.

The current budget picture also hides
the full impact of extending the Presi-
dent’s tax cuts to just the next 5 years.
Beyond this 5-year window, the costs
escalate dramatically. The total 10-
year cost of those cost: $1.6 trillion.

And the budget uses $1.1 trillion of
revenue from the Social Security and
Medicare trust funds over the next 5
years.

Overall, our Federal debt is expected
to rise from $6.8 trillion today to $15.1
trillion in 2014.

Why do Deficits Matter? They mat-
ter, as the Brookings Institution points
out, because they slow economic
growth. By 2014, the average family’s
income will be an estimated $1,800
lower because of the slower income
growth that results when government
competes with the private sector for a
limited pool of savings or borrows more
from abroad.

They increase household borrowing
costs by driving up interest rates: A
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family with a $250,000, 30-year-mort-
gage, for example, will pay an addi-
tional $2,500 in interest for a one-per-
cent hike in interest rates.

They increase indebtedness to foreign
creditors. Japan holds $526 billion of
our debt. China holds $144 billion. The
United Kingdom holds $112 billion. Car-
ibbean Banking Centers hold $62 bil-
lion.

They require that a growing propor-
tion of revenues be devoted to paying
interest on the national debt: By 2014,
this increased borrowing will cost the
average household $3,000 in added inter-
est on debt alone.

They impose enormous burdens on
future generations. Today’s young peo-
ple will have to pay more because our
generation has increased the debt so
tremendously. And there will be added
pressure to cut spending on health
care, education, and other critical serv-
ices.

Additionally, deficits will prevent us
from addressing looming crises in both
Social Security and Medicare when the
baby boomers retire.

In 2003, we spent $1.2 trillion on these
programs and other entitlements—54
percent of the Federal budget. This in-
cludes Social Security, Medicare, Med-
icaid, food stamps, unemployment
compensation.

By 2009, we will be spending $1.6 tril-
lion for these entitlements—57 percent
of the Federal budget.

By 2014, we will be spending $2.1 tril-
lion—>59 percent of the budget.

These programs are in serious danger
if we continue down this path of deficit
spending.

In January of last year during his
State of the Union Address, the Presi-
dent said the following:

This country has many challenges. We will
not deny, we will not ignore, we will not pass
along our problems to other Congresses, to
other Presidents, and to other generations.
We will confront them with focus and clarity
and courage.

Well, this is one challenge we are
passing on to other Congresses and to
other generations.

Today we have a chance to meet this
challenge and demonstrate fiscal re-
sponsibility by temporarily rolling
back a small portion of the accelerated
tax cut for the wealthiest Americans.

Everyone who is affected by this
amendment makes more than $319,000 a
year in taxable income, which typi-
cally means that they are making
more than $430,000 a year in gross in-
come.

This amendment does not revoke the
2001 or 2003 reductions in the top in-
come tax rate, nor would it affect any
other element of the 2001 or 2003 tax
packages. It would merely temporarily
raise the marginal income tax rate on
the richest in our society.

By scaling back a small portion of
the accelerated cut in the May 2003 tax
package, we will be taking a first step
toward putting our fiscal house in
order and asking citizens to sacrifice
for the war on terror.
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Passing this amendment is the re-
sponsible thing to do. I urge your sup-
port.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, I assure my
colleague from the State of Delaware,
for whom I have a tremendous amount
of respect, that his inability to per-
suade us has nothing to do with his
lack of passion or eloquence. He has an
abundance of both, and a lot of good
faith and friendliness thrown in to
boot. The problem is, he is wrong. That
is the only problem.

I would like to try to explain why I
think that is so, with all good faith, to
my friend. He started out by saying
that the purpose of his amendment is
to unite the Nation and then proceeded
to offer an amendment which chose a
very small minority of taxpayers on
whom to raise taxes, and that is sup-
posed to unite the Nation.

With all due respect to my friend, I
do not think that unites the Nation.
That hearkens back to the old class
warfare concept that there are some
people who are so rich that we have to
soak them a little bit more in order to
be fair.

In fact, that is implicit in the argu-
ment. We have a lot of people overseas
sacrificing. These rich people must not
be sacrificing enough so let us extract
more money from them in the form of
income taxes. That is the implicit ar-
gument. That is not a uniting argu-
ment.

The interesting thing is that when it
comes to the Tax Code of the United
States, Americans are very egalitarian.
Middle-income taxpayers support re-
peal of the death tax, for example, even
though they know it would never help
them. They support the retention of
the tax cuts on the highest tax brack-
ets, on the middle tax brackets. We all
support it for the lower tax brackets.
In fact, a lot of people would like to be
in the next higher bracket. That may
be one reason they do not want to soak
the rich, because they would like to be
in that next bracket maybe in a few
years.

The reality is, most people are per-
fectly happy, even where they are, sup-
porting fair taxes. Polls have been
taken, and the question asked is, What
do you think is the fair percentage of
taxes to extract from Americans? The
answer, uniformly, year after year, is
about one-third, and that applies to all
tax brackets. So most Americans be-
lieve that the fair tax would be about a
third of what one makes, regardless of
how rich they are.

What are the real facts about the sac-
rifice that Americans make finan-
cially, the sacrifice, that is to say in
the amount of taxes that they pay to
fund things such as the war effort? Let
me give the exact statistics, because I
think this makes the point that there
is already a lot of sacrifice—and, by
the way, it is a willing sacrifice.

When it comes to war, I think we are
all willing to do more because we are
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asking some young men and women to
sacrifice an awful lot, but let’s get the
exact facts.

How much do the top 1 percent—and
that is the people we are talking
about—pay in taxes in this country?
The top 1 percent obviously pay more
than 1 percent, maybe 5 percent or 10
percent, maybe 20 percent, 30 percent?
Do my colleagues know how much the
top 1 percent pay? They pay almost a
third of the taxes of this country. So
the folks we are talking about, the 1
percent pay, to be exact, 32.3 percent of
the taxes. Almost exactly a third of the
taxes are paid by the top 1 percent.

That is more than fair. That is a
pretty progressive tax system.

How about the top 5 percent? They
pay over half of all taxes. Just the top
5 percent pay 52.8 percent of the taxes.

How about the top 10 percent? We al-
ways like to talk about the top 10 per-
cent of the class, and that is a pretty
elite group. The top 10 percent pay al-
most two-thirds of all of the taxes—64.8
percent, to be exact. What do the bot-
tom half percent of our taxpayers pay?
There is the top half and the bottom
half. How much do my colleagues think
the bottom half pay? Less than 4 per-
cent of the taxes are paid by the bot-
tom half—36 percent, to be exact.

One could say the wealthier people in
this country are paying their fair
share. One could say they are making a
sacrifice. I would not put it that way
because, frankly, I think most of them
can afford to do it. I do not think it is
something they resent doing. So I
think it is a sacrifice they are very
willing to take on, but I do not think
we should contend that we are uniting
America by picking a very small mi-
nority of taxpayers, who are already
paying a third of all of the taxes in the
country, and saying now they are going
to have to pay some more or else they
are not sacrificing enough.

The interesting thing is that the tax
cuts President Bush proposed and we
passed into law actually increased the
percentage of taxes paid by those in
the higher brackets. It did not decrease
it. So it added to the sacrifice, if one
wants to put it that way.

In every one of these brackets, if we
want to take the top 1 percent, the top
5 percent, the top 10 percent, the per-
centage of taxes paid by that group of
people is higher today than it was be-
fore the tax cuts. And the percentage
paid by the lower 50 percent is actually
less. It used to be 4.1 percent. Now it is
down to 3.6 percent.

So it is a specious argument to sug-
gest that somehow these people are not
paying their fair share, that the only
way to be fair is to make them sac-
rifice some more. I don’t think we
should look at the war effort this way,
let alone fund our Government this
way. I don’t think it is the way to
unite the country. If anything, it fur-
ther tends to divide the country.

I would like to move to the second
point. I think most people now recog-
nize that the tax reductions had a
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great deal to do with the stimulation
of the economy. Why was that so? Pri-
marily because there was more capital
available. People were able to keep
more of their own money, and they did
one of three things with it: They either
spent it, which helped some businesses
because they now had more revenue; or
they invested it, then there was more
capital to be invested in businesses to
create more jobs, for example; or they
saved it, and savings amounts to in-
vestment because whatever institution
you put it in then invests the money.

So in all three situations there was
more money infused into the economy;
more capital, which created more jobs;
and those jobs, the jobs that have been
created and the capital infused in the
economy, have created an extraor-
dinarily strong economy.

One of the results of that has been to
begin to reduce the budget deficit by
providing more income to the Federal
Government because more money is
being paid by people and by businesses.
That wealth is what is going to be able
to help us win the war as well as fund
the other things we have to fund.

The argument of my colleague from
Delaware is: But this is a very small
amount of money. One-tenth of 1 per-
cent, I believe, is the number. That
may be. One-tenth of 1 percent of what
we are talking about is a heck of a lot
of money—$25 billion to be exact, as I
understand it. So we are not talking
peanuts. That is $25 billion that would
not be helping to create new jobs, to
stimulate the economy, to create addi-
tional wealth, which could be used to
pay for the war as well as the other
things on which we need to spend it.

It is an especially important part of
the economy. Phil Gramm, our former
colleague from Texas, used to talk
about one of his constituents who said
he had a lot of jobs in his life. He
worked for a lot of employers, and he
said, the funny thing was they all had
more money than he did.

There are employers and there are
employees. Thank God for both. But
you have to have enough capital,
enough wealth, to create jobs to pay
people to do work for you in order for
the rest of us to have a job. It is those
people in these tax brackets who have
that capital that they are able to in-
vest in a business, so-called disposable
income, money that they can invest in
a stock or some other equity to help
create a job in this country. That
money has more effect in the economic
recovery than a lot of the other money
that is paid in taxes. Therefore, this is
not an insignificant proposition that
we are talking about, only talking
about one-tenth of 1 percent, and
therefore what difference and does it
matter? It could make a great deal of
difference in the economic health of
our country.

It is wrong to raise taxes at this
point when we know the reduction in
taxes, especially the marginal rates,
have produced such a strong effect on
the economy.
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We could get into an argument about
small businesses. There is an entire re-
port that I could get into that talks
about the effect on small businesses.
We know many of the people in this tax
bracket are small business owners.
These are where most of the jobs are
created, 7 out of 10 jobs, if you want to
get into the statistics, are created by
small businesses. There are 8 million
small businesses in America that em-
ploy over half the workers, and this tax
rate is the rate many pay because they
are a passthrough entity, like the sub-
chapter S corporations and partner-
ships and so on. We don’t need to get
into all that.

The point is, this hurts small busi-
nesses just as much as it hurts big
businesses. In any event, it hurts those
who create jobs, and it doesn’t unite
America. It doesn’t unite us as a na-
tion, as my colleague would suggest. It
tends to divide us and hurt us. That is
one of the reasons we oppose it.

There are very few people on the
other side of the aisle for whom I have
greater respect than the Senator from
Delaware. I understand the motivation
behind his proposal. I simply think it is
the wrong approach. It is in that spirit
that I oppose his amendment and urge
my colleagues to Kkeep the tax cuts
that we put in place. They have done a
lot of good. Let’s keep them. We do not
need to hurt somebody in order to
unite the country. We have enough rev-
enue to pay for the increased needs of
our country. Of course, the amendment
doesn’t even apply that money to the
war in Iraq. There is an assumption
that it would be used for that purpose,
and I will grant that assumption. But
the bottom line is we don’t have to do
this in order to win the war in Iraq, in
order to supply our troops, and it
would have very negative effects on the
economy of the country, as well as
being very unfair.

So I urge my colleagues to vote
against the amendment of the Senator
from Delaware.

The PRESIDING OFFICER. Who
yields time? The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
yield myself such time as I might con-
sume.

When the author of this amendment
finished, he spoke about my being in-
consistent; that I want to close tax
loopholes. He says that takes money
out of the economy, so it is incon-
sistent when I say that it is wrong for
him to take money out of the economy.

I think the thing for him to remem-
ber about closing these tax loopholes,
we are taking in money from dishonest
taxpayers, whereas he is taking money
away from honest taxpayers by raising
the marginal tax rate. He would say 1
am inconsistent in complaining about
his taking money out of the economy
and running it through Government,
whereas I am taking money out of the
economy by closing the tax loopholes
of dishonest taxpayers.

When I close those loopholes, have
dishonest taxpayers pay taxes they
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ought to be paying anyway—except for
the fact that they buy tax shelters put
together by big corporate lawyers, big
accounting firms, and big investment
bankers—I am getting money from dis-
honest taxpayers. But in the bill that I
referred to, the JOBS bill, we reduce
taxes in America so that companies
that do manufacture in the United
States will pay less corporate tax as an
incentive to create jobs in America.

We are taking money from dishonest
taxpayers, but we are putting it right
back into the economy in the private
sector by reduced taxes for people who
do manufacturing in America to create
jobs. So I think I am totally con-
sistent. I think having dishonest tax-
payers pay what they would otherwise
pay if they hadn’t been buying these
tax shelters is the right policy.

I think the Biden amendment reduc-
ing marginal tax rates and hurting
small business is the wrong policy. It is
the right policy to have dishonest tax-
payers who use tax shelters pay their
taxes, and I think it is all right to give
tax relief to companies that manufac-
ture in America—not those that manu-
facture overseas but create jobs in
America. That bill passed 92 to 5, and I
presume with the support of the Sen-
ator from Delaware.

I believe we are doing the right
thing. I believe he is doing the wrong
thing. I believe we encourage job cre-
ation and entrepreneurship, particu-
larly among small business. I believe
his amendment will actually discour-
age it.

I believe his amendment is the first
step towards what Senator KERRY is
campaigning for in his campaign for
the Presidency—that, if he is elected,
he made it very clear he is going to
raise the top marginal tax rate not just
to 36 percent as the Senator from Dela-
ware would, but raise it to 39.6 percent.

Do you think that is the end? There
is not enough money there to do all the
things Senator KERRY is campaigning
on. Pretty soon it is not just 39.6. Pret-
ty soon it is taking away deductions so
that the top marginal tax rate might
say 39.6, but it is effectively 42, or, in
the case of subchapter S, 45 as it used
to be. Pretty soon there is not enough
money there. Pretty soon you are tax-
ing middle-income people to a greater
extent. Who knows where that all
ends?

I think sometime there has to be a
decision made that the Government
will only take so much out of the econ-
omy; that 535 Members of Congress will
only spend so much money. That
amount of money is not satisfactory to
people on the other side of the aisle,
but I decided that where it has been for
50 years—17 to 19 percent of GNP—is
where it ought to be, and the tax re-
ductions we passed in 2001 and in 2003
to stimulate the economy, to get us
out of the recession, out of the jobless-
ness that came as a result of the Sep-
tember 11 attack on America by ter-
rorism, and to revive the economy, is
about right. These tax bills were at
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their highest level since World War II.
We ought to bring it back to where it
was for 50 years—17 to 19 percent—for
two reasons.

No. 1: The economy has grown at
that level of taxation very well over
that 50 years. It hasn’t done any harm
to the economy.

No. 2: It is a level of taxation that is
accepted by the people of this country.

There is a basic philosophical dif-
ference between that side of the aisle
and this side of the aisle. They believe
we should bring the money into Wash-
ington and let 535 Members of Congress
decide how to divide up the goods and
services of this country. There is a phi-
losophy we have on this side of the
aisle that it is better to leave the
money in the pockets of the taxpayers
because having 130 million people de-
cide how the goods and services of this
country ought to be expended or in-
vested results in a more dynamic econ-
omy than if 535 Members elected to the
Congress of the United States make
that decision for 270 million Ameri-
cans.

When we enacted the individual tax
cuts in 2001, the Treasury Department
estimated that roughly three out of
four taxpayers affected by the 35 per-
cent bracket filed returns with small
business activity involving a sole pro-
prietorship, S-corporation, partnership,
or a farm.

Advocates of tax increases now claim
that only 2 percent of small businesses
are impacted by the top rates.

I would like to address their criti-
cism that a very small percentage of
all small businesses are affected by the
top brackets.

This statistic merely states the obvi-
ous. Only about 2 percent of all tax-
payers have incomes above $200,000 per
year, so it is not surprising that the
distribution of small business owners
follows roughly the same pattern.

Let’s consider the impact of this tax
increase on small business.

A soon-to-be-released study by the
Tax Foundation concludes that most
high-income taxpayers are active busi-
ness owners rather than ‘‘passive’ in-
vestors.

The Tax Foundation study combines
IRS data with demographic Census
data, and finds that high-income tax-
payers are mostly in ‘‘active” business
occupations—such as construction,
manufacturing, and retail trade—rath-
er than in passive occupations such as
banking, finance, and securities.

What is significant about the Tax
Foundation report is that, overall,
about 74 percent of those hit by the
highest marginal rate have active busi-
ness activity.

This business activity comes in three
basic forms: Schedule C, for sole pro-
prietorships; Schedule E, for S-corpora-
tions, royalties, and partnerships; and
Schedule F, farm income. The most
common of these are Schedule E.

Of those taxpayers hit by the 35 per-
cent rate, nearly two-thirds—62.7 per-
cent—have Schedule E income from an
S-corporation, royalty, or partnership.
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It is likely that most of these tax-
payers are shareholders in S-corpora-
tions.

The Tax Foundation data shows that
these high-income taxpayers receive
about 37 percent of their overall in-
come from salaries and wages which,
when combined with their Schedule C,
E, and F income, would bring their
total amount of business income to 65
percent of their total adjusted gross in-
come.

This figure does not include other
ways in which a business owner may
take profits out of the firm.

For example, an entrepreneur who
capitalized his business with a loan,
may receive regular interest in return.

Taxable interest and dividends ac-
count for roughly 9 percent of the over-
all income for high-income taxpayers.

While most of this interest and divi-
dend income is likely from traditional
investments, a portion could be ‘‘busi-
ness income’’ taken as interest or divi-
dends from their small business.

The Tax Foundation was able to iso-
late the occupations and industries
that these high-income individuals are
engaged in. They did this by combining
IRS data with demographic Census
data.

They found that high-income tax-
payers are engaged in a wide variety of
active business industries and occupa-
tions throughout the economy.

The largest single category of 31.5
percent is ‘‘executive, administration
& managerial’’—the most likely cat-
egory that the president or CEO of a
firm would choose.

By contrast, physicians, lawyers, and
judges comprise just 11.4 percent of
these individuals.

Another analysis shows that high-in-
come taxpayers are engaged across all
industries.

The one category in which passive in-
vestors would most likely be found is
within the ‘‘securities, brokerage, and
investment companies.”” But only
about 4 percent of high-income tax-
payers are found in this industry.

By contrast, 4.9 percent of these tax-
payers are found in the construction
industry, 8.1 percent are in manufac-
ture durable goods, 5 percent are in re-
tail trades, and 6 percent are in busi-
ness services such as computers and
data processing.

High-income taxpayers engaged in
legal services comprise just 3.2 percent
of these high-income taxpayers.

The data clearly shows that a very
large proportion of high-income tax-
payers are engaged in some form of ac-
tive business operation—not clipping
coupons and resting back in their rock-
ing chairs smoking their cigars, the
image of a lot of rich people.

The only conclusion from these find-
ings is that raising taxes on these high-
income taxpayers would ripple through
every industry, not just passive inves-
tors.

And as the U.S. Chamber of Com-
merce says in their letter, it will kill
job growth in small businesses.
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The 1997 economic census—the most
recent available—shows that S-corps,
proprietorships, and partnerships em-
ployed over 30 million people that year.

It seems unlikely that 30 million jobs
cold be created by ‘‘shell” companies
owned by passive investors.

The stakes of this debate are high be-
cause there has been an explosion of in-
dividual-owned businesses over the
past two decades.

Between 1980 and 2000, for example,
the total number of sole proprietor-
ships, partnerships, and S-corporations
more than doubled, from 10.8 million in
1980 to 22.8 million in 2000.

S-corps alone grew 424 percent, from
545,389 in 1980, to 2.86 million in 2000,
and now far exceed the number of con-
ventional C-corporations.

This year, the IRS estimates that
nearly 58 percent of all corporate tax
returns will be S corporation returns.
If you are prepared to vote for a tax in-
crease on small business job growth,
then Members should vote for the
amendment before the Senate by the
Senator from Delaware. If Members
care about sustaining the job growth
that we have experienced over the past
several months, I urge Members not to
vote against that growth by increasing
taxes on the important small business
sector.

There is also another problem with
the bill. Senator BIDEN would have
Members believe the world is filled
with wealthy, passive investors. The
truth is, however, that people contin-
ually move in and out of high tax rate
categories, most likely because they
have sold a business or a major asset.

The IRS recently released a study of
400 of the highest individual income
tax returns for the years 1990 through
2000. That study shows less than 25 per-
cent of those returns appeared in the
top 400 more than once and less than 13
percent appeared more than twice,
which shows high-income people are
not high income through their livee.

I could add that low-income people
are not always low income throughout
their lives because we have a dynamic
society, a dynamic economy. Some
people improve their lot and some peo-
ple do not improve their lot. Some peo-
ple end up in a lower level.

What does this mean? The top tax-
payers are not a fixed group of people.
People move in and out of this group
according to economic fluctuations or
maybe because of major events. So we
are probably looking at a large number
of business owners who are selling
their businesses or selling their farm.
If members think they are voting for a
tax increase on a class of idle rich,
think again. These are not coupon-clip-
ping people who get their money,
smoke their cigars, and lean back in
their rocking chairs. These are people
that create jobs, probably never retire,
keeping that small business going by
reinvesting their earnings.

If Members vote for this amendment,
I am not sure they will know whose
taxes they are increasing.
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How much time remains on this side?

The PRESIDING OFFICER. The time
in opposition is expired.

Mr. GRASSLEY. I yield the floor.

The PRESIDING OFFICER. There
are 6 minutes 18 seconds remaining.

Mr. REID. This is for Senator BIDEN’S
amendment.

Mr. BIDEN. If my colleagues are fin-
ished responding, I am prepared to
yield back the remainder of my time
and at whatever time appropriate, vote
on the amendment.

Mr. GRASSLEY. My time has ex-
pired.

Mr. BIDEN. I yield back the time.

AMENDMENT NO. 3352, AS AMENDED

Mr. REID. Under the order, there will
now be 10 minutes for Senator REED.
We are going to yield back that time.

The PRESIDING OFFICER. Time is
yielded back.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. The regular order is
the vote on the Reed amendment?

The PRESIDING OFFICER. As
amended.

Mr. REID. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
amendment.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. MCCONNELL. I anounce that the
Senator from Utah (Mr. BENNETT) and
the Senator from Oklahoma (Mr.
INHOFE) are necessarily absent.

Mr. REED. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 93,
nays 4, as follows:

[Rollcall Vote No. 129 Leg.]

YEAS—93
Akaka Coleman Graham (SC)
Alexander Collins Grassley
Allard Conrad Gregg
Allen Cornyn Hagel
Baucus Corzine Harkin
Bayh Crapo Hatch
Biden Daschle Hollings
Bingaman Dayton Hutchison
Bond DeWine Inouye
Boxer Dodd Jeffords
Breaux Dole Johnson
Brownback Domenici Kennedy
Bunning Dorgan Kohl
Burns Durbin Kyl
Byrd Edwards Landrieu
Campbell Ensign Lautenberg
Cantwell Enzi Leahy
Carper Feingold Levin
Chafee Feinstein Lieberman
Chambliss Fitzgerald Lincoln
Clinton Frist Lott
Cochran Graham (FL) Lugar
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McCain Pryor Snowe
McConnell Reed Specter
Mikulski Reid Stabenow
Miller Roberts Stevens
Murkowski Rockefeller Sununu
Murray Sarbanes Talent
Nelson (FL) Schumer Voinovich
Nelson (NE) Sessions Warner
Nickles Shelby Wyden
NAYS—4

Craig Smith
Santorum Thomas

NOT VOTING—3
Bennett Inhofe Kerry

The amendment (No. 3352), as modi-
fied, was agreed to.

Mr. FRIST. Mr. President, I move to
reconsider the vote.

Mr. ENSIGN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. FRIST. Mr. President, we have
made good progress on the bill. I con-
gratulate the managers for their tre-
mendous progress. We have been in dis-
cussions with the Democratic leader-
ship and the chairman and the ranking
member as to how we can complete ac-
tion on the bill. I think we are under-
way, although we have a number of
amendments pending, a lot of amend-
ments planned for tomorrow and Mon-
day. After discussion with the Demo-
cratic leadership, we are prepared to
vitiate cloture in large part because of
the progress we made yesterday and
today, and we will continue to make
tomorrow and Monday.

Members have talked to the man-
agers of the bill about amendments to-
morrow as well as Monday. They have
a good outline. We would, therefore,
not vote tomorrow. We have one more
vote tonight. So we would not vote to-
morrow.

Monday has to be a very productive
day and, in all likelihood, we would
have a series of votes beginning late
Monday afternoon, sometime after 5
o’clock. We can talk about the specific
time. But there are likely to be four or
five or even six rollcall votes on Mon-
day, starting after 5 o’clock, probably
5:30 or so. The exact time will be an-
nounced tomorrow.

We will have a busy day Tuesday as
well, as we consider the remaining
amendments. It is my personal hope—
as long as we continue working to-
gether very aggressively—to complete
the bill on Tuesday, understanding we
have a lot of work to do. Thus, the pro-
posal would be to have one more roll-
call vote, which will be shortly, no
more rollcall votes tonight, no votes
tomorrow, and starting at about 5 or
5:30 on Monday, a series of rollcall
votes.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3379, offered by the Senator from
Delaware, Mr. BIDEN.

Mr. REID. Have the yeas and nays
been ordered?

The PRESIDING OFFICER. They
have not.
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Is there a sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. I announce that
the Senator from Utah (Mr. BENNETT)
and the Senator from Oklahoma (Mr.
INHOFE) are necessarily absent.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 44,
nays 53, as follows:

[Rollcall Vote No. 130 Leg.]

YEAS—44
Akaka Dorgan Leahy
Biden Durbin Levin
Bingaman Edwards Lieberman
Boxer Feingold Lincoln
Breaux Feinstein Mikulski
Byrd Graham (FL) Murray
Cantwell Harkin Nelson (FL)
Carper Hollings Reed
Chafee Inouye Reid
. el

Clinton Jeffords
Conrad Johnson Rockefeller

: Sarbanes
Corzine Kennedy
Daschle Kohl Schumer
Dayton Landrieu Stabenow
Dodd Lautenberg Wyden

NAYS—53
Alexander Dole Murkowski
Allard Domenici Nelson (NE)
Allen Ensign Nickles
Baucus Enzi Pryor
Bayh Fitzgerald Roberts
Bond Frist Santorum
Brownback Graham (SC) Sessions
Bunning Grassley
Burns Gregg gﬁzﬁly
Campbell Hagel Snowe
Chambliss Hatch
Cochran Hutchison Specter
Coleman Kyl Stevens
Collins Lott Sununu
Cornyn Lugar Talent
Craig McCain Thomas
Crapo McConnell Voinovich
DeWine Miller Warner
NOT VOTING—3
Bennett Inhofe Kerry
The amendment (No. 3379) was re-

jected.

Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. The managers, to-
gether with our distinguished colleague
from Nevada, would like to do the fol-
lowing to accommodate Senators on
both sides: The Senator from Missouri
would introduce an amendment, lay it
down, and speak maybe 1 minute to it.
We then would turn to the other side.
The Senator from New York wishes to
address the Senate for several minutes
and then we will come back over to
Senator TALENT, who wishes to speak
with Senator CLINTON. They will each
have a couple of minutes. Then Senator
BROWNBACK will lay an amendment
down and Senator DORGAN may or may
not speak to it, but there will be no
more votes, of course, tonight.
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Mr. LEVIN. Then we will clear those
amendments after all of that?

Mr. WARNER. No, we might stop
midway and clear the amendments. As
soon as the package is ready, the Sen-
ator from Michigan and I may clear an
en bloc package of amendments.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BURNS. Mr. President, I have a
question for the manager of the bill. I
will have a second-degree amendment
to the Brownback amendment which I
will also lay down after his.

Mr. WARNER. That is fine. I am not
seeking unanimous consent. I am just
trying, in a gentlemanly way, to orga-
nize this.

I see the distinguished Senator from
Nevada wishes to speak?

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, can we
just do this one step at a time, before
we agree to any amendment? If there is
going to be a second-degree amend-
ment as part of a unanimous consent, I
think we better withhold that piece.
We didn’t realize there was going to be
a second-degree amendment. Is it to
the Brownback amendment? If this is
in the form of a unanimous consent re-
quest, we can’t at this moment agree
to it.

Mr. WARNER. It is not in the form of
a unanimous consent.

Mr. REID. Mr. President, if I could
address remarks to the Chair? We have
a number of Senators who have been
waiting. The two managers have
cleared 18 amendments, or something
like that. It would take just a matter
of a minute or two to do that, but they
are not yet ready.

Mr. WARNER. I thank the leader.
The package is being put together. At
this point in time I yield the floor and
I see the Senator from Missouri seeks
recognition.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

AMENDMENT NO. 3384

Mr. BOND. Mr. President, I thank my
good friend, the chairman, and cer-
tainly I thank the ranking member, for
their accommodation. I call up amend-
ment No. 3384 which is at the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Missouri (Mr. BOND), for
himself, Mr. TALENT, and Mr. HARKIN, pro-
poses an amendment numbered 3384.

Mr. BOND. I ask unanimous consent
the reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To include certain former nuclear

weapons program workers in the Special

Exposure Cohort under the Energy Em-

ployees Occupational Illness Compensation

Program and to provide for the disposal of

certain excess Department of Defense

stocks for funds for that purpose)

At the end of subtitle D of title XXXI, in-
sert the following:
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SEC. 3146. INCLUSION OF CERTAIN FORMER NU-
CLEAR WEAPONS PROGRAM WORK-
ERS IN SPECIAL EXPOSURE COHORT
UNDER THE ENERGY EMPLOYEES
OCCUPATIONAL  ILLNESS COM-
PENSATION PROGRAM.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Emnergy workers at the former
Mallinkrodt facilities (including the St.
Louis downtown facility and the Weldon
Springs facility) were exposed to levels of
radionuclides and radioactive materials that
were much greater than the current max-
imum allowable Federal standards.

(2) The Mallinkrodt workers at the St.
Louis site were exposed to excessive levels of
airborne uranium dust relative to the stand-
ards in effect during the time, and many
workers were exposed to 200 times the pre-
ferred levels of exposure.

(3)(A) The chief safety officer for the
Atomic Energy Commission during the
Mallinkrodt-St. Louis operations described
the facility as 1 of the 2 worst plants with re-
spect to worker exposures.

(B) Workers were excreting in excess of a
milligram of uranium per day causing Kkid-
ney damage.

(C) A recent epidemiological study found
excess levels of nephritis and kidney cancer
from inhalation of uranium dusts.

(4) The Department of Energy has admit-
ted that those Mallinkrodt workers were
subjected to risks and had their health en-
dangered as a result of working with these
highly radioactive materials.

(56) The Department of Energy reported
that workers at the Weldon Springs feed ma-
terials plant handled plutonium and recycled
uranium, which are highly radioactive.

(6) The National Institute of Occupational
Safety and Health admits that—

(A) the operations at the St. Louis down-
town site consisted of intense periods of
processing extremely high levels of radio-
nuclides; and

(B) the Institute has virtually no personal
monitoring data for Mallinkrodt workers
prior to 1948.

(7) The National Institute of Occupational
Safety and Health has informed claimants
and their survivors at those 3 Mallinkrodt
sites that if they are not interviewed as a
part of the dose reconstruction process, it—

(A) would hinder the ability of the Insti-
tute to conduct dose reconstruction for the
claimant; and

(B) may result in a dose reconstruction
that incompletely or inaccurately estimates
the radiation dose to which the energy em-
ployee named in the claim had been exposed.

(8) Energy workers at the Iowa Army Am-
munition Plant (also known as the Bur-
lington Atomic Energy Commission Plant
and the Iowa Ordnance Plant) between 1947
and 1975 were exposed to levels of radio-
nuclides and radioactive material, including
enriched uranium, plutonium, tritium, and
depleted uranium, in addition to beryllium
and photon radiation, that are greater than
the current maximum Federal standards for
exposure.

(9) According to the National Institute of
Occupational Safety and Health—

(A) between 1947 and 1975, no records, in-
cluding bioassays or air samples, have been
located that indicate any monitoring oc-
curred of internal doses of radiation to which
workers described in paragraph (8) were ex-
posed;

(B) between 1947 and 1955, no records, in-
cluding dosimetry badges, have been located
to indicate that any monitoring occurred of
the external doses of radiation to which such
workers were exposed;

(C) between 1955 and 1962, records indicate
that only 8 to 23 workers in a workforce of
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over 1,000 were monitored for external radi-
ation doses; and

(D) between 1970 and 1975, the high point of
screening at the Iowa Army Ammunition
Plant, only 25 percent of the workforce was
screened for exposure to external radiation.

(10) The Department of Health and Human
Services published the first notice of pro-
posed rulemaking concerning the Special Ex-
posure Cohort on June 25, 2002, and as of May
13, 2004, the rule has yet to be finalized.

(11) Many of those former workers have
died while waiting for the proposed rule to be
finalized, including some claimants who
were waiting for dose reconstruction to be
completed.

(12) Because of the aforementioned reasons,
including the serious lack of records and the
death of many potential claimants, it is not
feasible to conduct valid dose reconstruc-
tions for the Iowa Army Ammunition Plant
facility or the Mallinkrodt facilities.

(b) INCLUSION OF CERTAIN FORMER WORKERS
IN COHORT.—Section 3621(14) of the Energy
Employees Occupational Illness Compensa-
tion Program Act of 2000 (title XXXVTI of the
Floyd D. Spence National Defense Authoriza-
tion Act for Fiscal Year 2001 (as enacted into
law by Public Law 106-398); 42 U.S.C.
73841(14)) is amended—

(1) by redesignating subparagraph (C) as
subparagraph (D); and

(2) by inserting after subparagraph (B) the
following new subparagraph (C):

‘“(C) Subject to the provisions of section
3612A, the employee was so employed for a
number of work days aggregating at least 45
workdays at a facility operated under con-
tract to the Department of Energy by
Mallinkrodt Incorporated or its successors
(including the St. Louis downtown or
‘Destrahan’ facility during any of calendar
years 1942 through 1958 and the Weldon
Springs feed materials plant facility during
any of calendar years 1958 through 1966), or
at a facility operated by the Department of
Energy or under contract by Mason & Hang-
ar-Silas Mason Company at the Iowa Army
Ammunition Plant (also known as the Bur-
lington Atomic Energy Commission Plant
and the Iowa Ordnance Plant) during any of
the calendar years 1947 through 1975, and
during the employment—

“(i)I) was monitored through the use of
dosimetry badges for exposure at the plant of
the external parts of an employee’s body to
radiation; or

‘(IT) was monitored through the use of bio-
assays, in vivo monitoring, or breath sam-
ples for exposure at the plant to internal ra-
diation; or

‘“(ii) worked in a job that had exposures
comparable to a job that is monitored, or
should have been monitored, under standards
of the Department of Energy in effect on the
date of enactment of this subparagraph
through the use of dosimetry badges for
monitoring external radiation exposures, or
bioassays, in vivo monitoring, or breath
samples for internal radiation exposures, at
a facility.”.

(c) FUNDING OF COMPENSATION AND BENE-
FITS.—(1) Such Act is further amended by in-
serting after section 3612 the following new
section:

“SEC. 3612A. FUNDING FOR COMPENSATION AND
BENEFITS FOR CERTAIN MEMBERS
OF THE SPECIAL EXPOSURE CO-
HORT.

‘“‘(a) AUTHORIZATION OF APPROPRIATIONS.—
There is hereby authorized to be appro-
priated to the Department of Labor for each
fiscal year after fiscal year 2004 such sums as
may be necessary for the provision of com-
pensation and benefits under the compensa-
tion program for members of the Special Ex-
posure Cohort described in section 3621(14)(C)
in such fiscal year.
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‘‘(b) PROHIBITION ON USE FOR ADMINISTRA-
TIVE C0sTS.—(1) No amount authorized to be
appropriated by subsection (a) may be uti-
lized for purposes of carrying out the com-
pensation program for the members of the
Special Exposure Cohort referred to in that
subsection or administering the amount au-
thorized to be appropriated by subsection (a).

‘(2) Amounts for purposes described in
paragraph (1) shall be derived from amounts
authorized to be appropriated by section
3614(a).

““(c) PROVISION OF COMPENSATION AND BENE-
FITS SUBJECT TO APPROPRIATIONS ACTS.—The
provision of compensation and benefits under
the compensation program for members of
the Special Exposure Cohort referred to in
subsection (a) in any fiscal year shall be sub-
ject to the availability of appropriations for
that purpose for such fiscal year and to ap-
plicable provisions of appropriations Acts.”.

(2) Section 3612(d) of such Act (42 U.S.C.
7384e(d)) is amended—

(A) by inserting ‘‘(1)” before ‘‘Subject’’;
and

(B) by adding at the end the following new
paragraph:

‘“(2) Amounts for the provision of com-
pensation and benefits under the compensa-
tion program for members of the Special Ex-
posure Cohort described in section 3621(14)(C)
shall be derived from amounts authorized to
be appropriated by section 3612A(a).”’.

On page 373, line 18, strike ¢$6,674,898,000
and insert ‘“$6,494,898,000"".

AMENDMENT NO. 3384, AS MODIFIED

Mr. BOND. I send to the desk a modi-
fication on behalf of myself, Senator
HARKIN, Senator TALENT, and Senator
GRASSLEY, and ask it be immediately
considered as a modification.

The PRESIDING OFFICER. Is there
objection to the modification? Hearing
none, it is so ordered.

The amendment (No. 3384), as modi-
fied, is as follows:

(Purpose: To include certain former nuclear
weapons program workers in the Special
Exposure Cohort under the Energy Em-
ployees Occupational Illness Compensation
Program and to provide for the disposal of
certain excess Department of Defense
stocks for funds for that purpose)

At the end of subtitle D of title XXXI, in-
sert the following:

SEC. 3146. INCLUSION OF CERTAIN FORMER NU-

CLEAR WEAPONS PROGRAM WORK-
ERS IN SPECIAL EXPOSURE COHORT
UNDER THE ENERGY EMPLOYEES
OCCUPATIONAL ILLNESS COM-
PENSATION PROGRAM.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Energy workers at the former
Mallinkrodt facilities (including the St.
Louis downtown facility and the Weldon
Springs facility) were exposed to levels of
radionuclides and radioactive materials that
were much greater than the current max-
imum allowable Federal standards.

(2) The Mallinkrodt workers at the St.
Louis site were exposed to excessive levels of
airborne uranium dust relative to the stand-
ards in effect during the time, and many
workers were exposed to 200 times the pre-
ferred levels of exposure.

(3)(A) The chief safety officer for the
Atomic Energy Commission during the
Mallinkrodt-St. Louis operations described
the facility as 1 of the 2 worst plants with re-
spect to worker exposures.

(B) Workers were excreting in excess of a
milligram of uranium per day causing kid-
ney damage.

(C) A recent epidemiological study found
excess levels of nephritis and kidney cancer
from inhalation of uranium dusts.
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(4) The Department of Energy has admit-
ted that those Mallinkrodt workers were
subjected to risks and had their health en-
dangered as a result of working with these
highly radioactive materials.

(6) The Department of Energy reported
that workers at the Weldon Springs feed ma-
terials plant handled plutonium and recycled
uranium, which are highly radioactive.

(6) The National Institute of Occupational
Safety and Health admits that—

(A) the operations at the St. Louis down-
town site consisted of intense periods of
processing extremely high levels of radio-
nuclides; and

(B) the Institute has virtually no personal
monitoring data for Mallinkrodt workers
prior to 1948.

(7) The National Institute of Occupational
Safety and Health has informed claimants
and their survivors at those 3 Mallinkrodt
sites that if they are not interviewed as a
part of the dose reconstruction process, it—

(A) would hinder the ability of the Insti-
tute to conduct dose reconstruction for the
claimant; and

(B) may result in a dose reconstruction
that incompletely or inaccurately estimates
the radiation dose to which the energy em-
ployee named in the claim had been exposed.

(8) Energy workers at the Iowa Army Am-
munition Plant (also known as the Bur-
lington Atomic Energy Commission Plant
and the Iowa Ordnance Plant) between 1947
and 1975 were exposed to levels of radio-
nuclides and radioactive material, including
enriched uranium, plutonium, tritium, and
depleted uranium, in addition to beryllium
and photon radiation, that are greater than
the current maximum Federal standards for
exposure.

(9) According to the National Institute of
Occupational Safety and Health—

(A) between 1947 and 1975, no records, in-
cluding bioassays or air samples, have been
located that indicate any monitoring oc-
curred of internal doses of radiation to which
workers described in paragraph (8) were ex-
posed;

(B) between 1947 and 1955, no records, in-
cluding dosimetry badges, have been located
to indicate that any monitoring occurred of
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the external doses of radiation to which such
workers were exposed;

(C) between 1955 and 1962, records indicate
that only 8 to 23 workers in a workforce of
over 1,000 were monitored for external radi-
ation doses; and

(D) between 1970 and 1975, the high point of
screening at the Iowa Army Ammunition
Plant, only 25 percent of the workforce was
screened for exposure to external radiation.

(10) The Department of Health and Human
Services published the first notice of pro-
posed rulemaking concerning the Special Ex-
posure Cohort on June 25, 2002, and the final
rule published on May 26, 2004.

(11) Many of those former workers have
died while waiting for the proposed rule to be
finalized, including some claimants who
were waiting for dose reconstruction to be
completed.

(12) Because of the aforementioned reasons,
including the serious lack of records and the
death of many potential claimants, it is not
feasible to conduct valid dose reconstruc-
tions for the Iowa Army Ammunition Plant
facility or the Mallinkrodt facilities.

(b) INCLUSION OF CERTAIN FORMER WORKERS
IN COHORT.—Section 3621(14) of the Energy
Employees Occupational Illness Compensa-
tion Program Act of 2000 (title XXXVTI of the
Floyd D. Spence National Defense Authoriza-
tion Act for Fiscal Year 2001 (as enacted into
law by Public Law 106-398); 42 U.S.C.
73841(14)) is amended—

(1) by redesignating subparagraph (C) as
subparagraph (D); and

(2) by inserting after subparagraph (B) the
following new subparagraph (C):

“(C) Subject to the provisions of section
3612A and section 3146(e) of the National De-
fense Authorization Act for Fiscal Year 2005,
the employee was so employed for a number
of work days aggregating at least 45 work-
days at a facility operated under contract to
the Department of Energy by Mallinkrodt
Incorporated or its successors (including the
St. Louis downtown or ‘Destrehan’ facility
during any of calendar years 1942 through
1958 and the Weldon Springs feed materials
plant facility during any of calendar years
1958 through 1966), or at a facility operated
by the Department of Energy or under con-
tract by Mason & Hangar-Silas Mason Com-
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pany at the Iowa Army Ammunition Plant
(also known as the Burlington Atomic En-
ergy Commission Plant and the Iowa Ord-
nance Plant) during any of the calendar
years 1947 through 1975, and during the em-
ployment—

“(1)(T) was monitored through the use of
dosimetry badges for exposure at the plant of
the external parts of an employee’s body to
radiation; or

““(IT1) was monitored through the use of bio-
assays, in vivo monitoring, or breath sam-
ples for exposure at the plant to internal ra-
diation; or

‘(i) worked in a job that had exposures
comparable to a job that is monitored, or
should have been monitored, under standards
of the Department of Energy in effect on the
date of enactment of this subparagraph
through the use of dosimetry badges for
monitoring external radiation exposures, or
bioassays, in vivo monitoring, or breath
samples for internal radiation exposures, at
a facility.”.

(c) FUNDING OF COMPENSATION AND BENE-
FITS.—(1) Such Act is further amended by in-
serting after section 3612 the following new
section:

“SEC. 3612A. FUNDING FOR COMPENSATION AND
BENEFITS FOR CERTAIN MEMBERS
OF THE SPECIAL EXPOSURE CO-
HORT.

‘“(a) AUTHORIZATION OF APPROPRIATIONS.—
There is hereby authorized to be appro-
priated to the Department of Labor for each
fiscal year after fiscal year 2004 such sums as
may be necessary for the provision of com-
pensation and benefits under the compensa-
tion program for members of the Special Ex-
posure Cohort described in section 3621(14)(C)
in such fiscal year.

““(b) PROHIBITION ON USE FOR ADMINISTRA-
TIVE CosTS.—(1) No amount authorized to be
appropriated by subsection (a) may be uti-
lized for purposes of carrying out the com-
pensation program for the members of the
Special Exposure Cohort referred to in that
subsection or administering the amount au-
thorized to be appropriated by subsection (a).

‘(2) Amounts for purposes described in
paragraph (1) shall be derived from amounts
authorized to be appropriated by section
3614(a).

NOTICE

Incomplete record of Senate proceedings. Except for concluding business which follows,
today’s Senate proceedings will be continued in the next issue of the Record.

ORDERS FOR FRIDAY, JUNE 18, 2004

Mr. FRIST. I ask unanimous consent
that when the Senate completes its
business today, it adjourn until 9:30
a.m. on Friday, June 18. I further ask
that following the prayer and the
pledge, the morning hour be deemed
expired, the Journal of proceedings be
approved to date, the time for the two
leaders be reserved for their use later
in the day, and the Senate then resume
consideration of Calendar No. 503, S.
2400, the Department of Defense au-
thorization bill. I further ask consent
that the cloture vote be vitiated. I fur-
ther ask consent that the Brownback
recognition request be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. FRIST. Mr. President, tomorrow
the Senate will resume consideration
of the Defense authorization bill. As I
mentioned earlier, we intend to com-
plete action on this bill early next
week. The chairman and ranking mem-
ber of the Armed Services Committee
have done a superb job in moving this
bill forward, and as I commented a cou-
ple of hours ago on the floor, we made
real progress over the last 48 hours. We
will maintain that momentum and
that effort over the course of tomor-
row’s session.

As T stated, I vitiated the scheduled
cloture vote in anticipation of further
cooperation and with the view of fin-
ishing the bill on Tuesday. I also stated
earlier that we would not have rollcall
votes tomorrow, although a number of

Senators have expressed an interest in
offering their amendments, and a num-
ber have said they still want to offer an
amendment. If that is the case, I ask
that they contact the managers so that
we can proceed in that fashion tomor-
Trow.

The next votes will occur Monday at
approximately 5:30, and there will like-
ly be a number of votes after 5:30 on
Monday night, given that we will be
voting on some of the amendments
considered tomorrow as well as Mon-
day during the day.

Finally, as a reminder, the resolution
we just adopted moments ago provides
for the official photograph of the Sen-
ate to occur on Tuesday, June 22. Mem-
bers are asked to be at their desk at
2:15 sharp that day for this photograph.
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ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. FRIST. If there is no further
business to come before the Senate, I
ask unanimous consent that the Sen-
ate stand in adjournment under the
previous order.

There being no objection, the Senate,
at 9:24 p.m., adjourned until Friday,
June 18, 2004, at 9:30 a.m.

——————

NOMINATIONS

Executive nominations received by
the Senate June 17, 2004:

DEPARTMENT OF COMMERCE

ALBERT A. FRINK, JR., OF CALIFORNIA, TO BE AN AS-
SISTANT SECRETARY OF COMMERCE, VICE LINDA
MYSLIWY CONLIN, RESIGNED.
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DEPARTMENT OF STATE

JOHN RIPIN MILLER, OF WASHINGTON, TO BE DIREC-
TOR OF THE OFFICE TO MONITOR AND COMBAT TRAF-
FICKING, WITH THE RANK OF AMBASSADOR AT LARGE.
(NEW POSITION)

DEPARTMENT OF VETERANS AFFAIRS

ROBERT ALLEN PITTMAN, OF FLORIDA, TO BE AN AS-
SISTANT SECRETARY OF VETERANS AFFAIRS (HUMAN
RESOURCES AND ADMINISTRATION), VICE JACOB
LOZADA, RESIGNED.

IN THE ARMY

THE FOLLOWING NAMED ARMY NATIONAL GUARD OF
THE UNITED STATES OFFICERS FOR APPOINTMENT TO
THE GRADE INDICATED IN THE RESERVE OF THE ARMY
UNDER TITLE 10, U.S.C., SECTIONS 12203 AND 12211:

To be colonel
NANCY H. FIELDING, 6900
TAMMY L. MIRACLE, 4858

THE FOLLOWING NAMED ARMY NATIONAL GUARD OF
THE UNITED STATES OFFICERS FOR APPOINTMENT TO
THE GRADE INDICATED IN THE RESERVE OF THE ARMY
UNDER TITLE 10, U.S.C., SECTIONS 12203 AND 12211:

To be colonel
BRIAN R. COPES, 8224

S6969

JUDITH M. ELLER, 7230
JEFFREY G. PHILLIPS, 3129
DENNIS P. SIMONS, 5667

———

CONFIRMATIONS

Executive Nominations Confirmed by
the Senate June 17, 2004:
FEDERAL RESERVE SYSTEM

ALAN GREENSPAN, OF NEW YORK, TO BE CHAIRMAN OF
THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE
SYSTEM FOR A TERM OF FOUR YEARS.

THE ABOVE NOMINATION WAS APPROVED SUBJECT TO
THE NOMINEE'S COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY
CONSTITUTED COMMITTEE OF THE SENATE.

THE JUDICIARY

JAMES L. ROBART, OF WASHINGTON, TO BE UNITED
STATES DISTRICT JUDGE FOR THE WESTERN DISTRICT
OF WASHINGTON.

ROGER T. BENITEZ, OF CALIFORNIA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE SOUTHERN DISTRICT
OF CALIFORNIA.

JANE J. BOYLE, OF TEXAS, TO BE UNITED STATES DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF TEXAS.
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