April 2, 2004

price-fixing are three years incarcer-
ation and $350,000 in fines. For corpora-
tions, the maximum fine is $10 million.
This bill will, No. 1, raise the max-
imum prison term to 10 years; No. 2,
raise the maximum fine for individuals
to $1,000,000; and No. 3, raise the max-
imum corporate fine to $100 million. By
increasing the prison terms for individ-
uals, this bill brings criminal antitrust
penalties closer in line with the max-
imum penalties assessed for mail fraud
and wire fraud, which are both 20 years.
Executives and other antitrust offend-
ers need to know that they face serious
consequences when they collude with
their competitors, and this bill will
send that message to the marketplace.

Second, this bill improves on an in-
vestigative and prosecutorial tool al-
ready being employed effectively by
the Justice Department. Since 1993 the
Antitrust Division has successfully
used a revised corporate amnesty pro-
gram to help infiltrate and break-up
criminal antitrust conspiracies. In
short, if a corporate conspirator self-
reports its illegal activity to the Anti-
trust Division and meets certain condi-
tions—it must be the first conspirator
to confess, it cannot be the ringleader
of the conspiracy, and it must agree to
cooperate fully with the investigation,
among other things—it will receive a
“free pass’ from prosecution. This pro-
gram has been extremely successful in
cracking conspiracies, because it cre-
ates a strong uncertainty dynamic
among co-conspirators; members of the
cartel can never be sure that one of the
other conspirators will not confess its
illegal activity to the Antitrust Divi-
sion in order to avoid criminal liabil-
ity. This uncertainty decreases the
likelihood of cartels forming to begin
with, and makes cartels less stable
when they do form.

H.R. 1086 helps to enhance the Divi-
sion’s corporate amnesty program by
expanding its reach. The current am-
nesty program does not affect the civil
liability of the conspirators; that is, a
corporation cooperating with the Divi-
sion through the amnesty program re-
ceives protection from government
prosecution, but may still be sued in
court by private parties for treble dam-
ages. This bill decreases that liability
by limiting the damages a private
plaintiff may recover from a corpora-
tion that has cooperated with the Anti-
trust Division. Specifically, the con-
spirator is not liable for the usual tre-
ble-damages; instead, it is only liable
for actual damages. This modification
recognizes that a corporation that has
fully cooperated with the Antitrust Di-
vision is less culpable than other con-
spirators, and provides a far greater in-
centive for corporations to cooperate
with the Antitrust Division.

Third, H.R. 1086 addresses a concern
raised recently by a string of court
opinions that appear to limit the depth
of review required by the Tunney Act.
In brief, the Tunney Act requires that
prior to implementing an antitrust
consent decree a court must review
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that decree to assure that it is in the
public interest; historically, that re-
quirement has been understood to re-
quire that the courts engage in more
than merely ‘‘rubber-stamping’ those
decrees. A number of recent opinions
have led some to question the depth of
review required by the Tunney Act.
This bill makes clear that the Tunney
Act requires what it has always re-
quired, and that mere rubber-stamping
is not acceptable. In addition, H.R. 1086
makes a small number of minor modi-
fications and revisions to ensure both
that the Tunney Act accurately re-
flects its original intent and that it ef-
fectively functions in the modern legal
and economic environment.

Finally, this bill will treat Standard
Development Organizations (SDOs)
more favorably under the antitrust
laws. SDOs are private, voluntary non-
profit organizations that set standards
for industry products—e.g., one SDO
sets the standard for the required
depth of a swimming pool before a div-
ing board may be installed. Under the
bill, qualifying SDOs which pre-notify
the Antitrust Division of their stand-
ard-setting activities will not be sub-
ject to treble damages in private suits
brought against them. Moreover, SDO
activities will be scrutinized for anti-
trust violations under the less strict
“rule of reason’” legal standard, and
SDOs may be awarded certain costs
and attorney fees if they substantially
prevail in litigation which is later held
to be frivolous.

In all of these ways, H.R. 1086 mod-
ernizes and enhances the enforcement
of U.S. antitrust laws, and | am proud
to sponsor it.

Mr. MCCONNELL. I ask unanimous
consent that the Hatch-Leahy amend-
ment at the desk be agreed to, the
committee-reported  substitute, as
amended, be agreed to, the bill, as
amended, be read a third time and
passed, the motions to reconsider be
laid upon the table en bloc, and any
statements relating to the bill be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 3010) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘“‘Text of Amendments.’”)

The committee amendment, in the
nature of a substitute, as amended, was
agreed to.

The bill (H.R. 1086), as amended, was
read the third time and passed.

———

ORDERS FOR MONDAY, APRIL 5,
2004

Mr. MCCONNELL. Mr. President, |
ask unanimous consent that when the
Senate completes its business today, it
adjourn until 1 p.m. on Monday, April
5. | further ask that following the
prayer and pledge, the morning hour be
deemed expired, the Journal of pro-
ceedings be approved to date, the time
for the two leaders be reserved for their
use later in the day, and the Senate
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then begin a period for morning busi-
ness with Senators permitted to speak
for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

AUTHORITY TO FILE

Mr. McCONNELL. | ask unanimous
consent that notwithstanding the Sen-
ate’s adjournment, it be in order for
the Commerce Committee to file legis-
lative matters until 2 p.m. today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

PROGRAM

Mr. MCCONNELL. On Monday, the
Senate will be in a period for the trans-
action of morning business throughout
the day. There will be no rollcall votes
on Monday, but Senators are encour-
aged to come to the floor to deliver
morning business statements if they
have any.

As a reminder, earlier today the ma-
jority leader propounded a unanimous
consent request that would have al-
lowed us to take up and begin debate
on S. 2207, the Pregnancy and Trauma
Care Access Protection Act of 2004.
There was an objection to that request,
and the majority leader was forced to
file cloture on the motion to proceed.

The cloture vote on the motion to
proceed to S. 2207 will occur on
Wednesday of next week at 2:15, and
that vote will be the next rollcall vote.

——————

ORDER FOR ADJOURNMENT

Mr. MCCONNELL. If there is no fur-
ther business to come before the Sen-
ate, | ask unanimous consent that the
Senate stand in adjournment under the
previous order, following the remarks
of Senator WYDEN for up to 15 minutes
and Senator SESSIONS for up to 15 min-
utes.

Mr. REID. Mr. President, | ask unan-
imous consent to add Senator CORZINE
for 10 minutes following that.

Mr. McCONNELL. Senator
for 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. WYDEN per-
taining to the submission of S. Res. 330
are printed in today’s RECORD under
“Submitted Resolutions.”’)

The PRESIDING OFFICER (Mrs.
DoLE). The Senator from Alabama is
recognized.

CORZINE

———

INCREASE IN EMPLOYMENT

Mr. SESSIONS. Madam President, |
would like to celebrate the good em-
ployment news we received today.

I think it is important for us to at
least take a few moments to celebrate
what was revealed today in the March
employment figures released by the
Department of Labor statistics.

| just left a hearing of the Joint Eco-
nomic Committee, of which I am a
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