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S. RES. 30
At the request of Mr. GRAHAM of
South Carolina, the names of the Sen-
ator from Nebraska (Mr. HAGEL) and
the Senator from New York (Mr. SCcHU-
MER) were added as cosponsors of S.
Res. 30, a resolution expressing the
sense of the Senate that the President
should designate the week beginning
September 14, 2003, as ‘‘National His-
torically Black Colleges and Univer-
sities Week™’.
S. RES. 200
At the request of Mr. JOHNSON, the
names of the Senator from West Vir-
ginia (Mr. ROCKEFELLER), the Senator
from Oregon (Mr. WYDEN), the Senator
from Maryland (Ms. MIKULSKI), the
Senator from Nebraska (Mr. NELSON)
and the Senator from New Jersey (Mr.
LAUTENBERG) were added as cosponsors
of S. Res. 200, a resolution expressing
the sense of the Senate that Congress
should adopt a conference agreement
on the child tax credit and on tax relief
for military personnel.
S. RES. 202
At the request of Mr. CAMPBELL, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
Res. 202, a resolution expressing the
sense of the Senate regarding the geno-
cidal Ukraine Famine of 1932-33.
S. RES. 204
At the request of Mr. BIDEN, the
names of the Senator from North Caro-
lina (Mrs. DOLE), the Senator from
Texas (Mr. CORNYN), the Senator from
New York (Mr. SCHUMER), the Senator
from New Jersey (Mr. CORZINE) and the
Senator from Kansas (Mr. BROWNBACK)
were added as cosponsors of S. Res. 204,
a resolution designating the week of
November 9 through November 15, 2003,
as ‘“‘National Veterans Awareness
Week’ to emphasize the need to de-
velop educational programs regarding
the contributions of veterans to the
country.
AMENDMENT NO. 1405
At the request of Mr. MILLER, the
name of the Senator from Kentucky
(Mr. McCONNELL) was added as a co-
sponsor of amendment No. 1405 in-
tended to be proposed to S. 14, a bill to
enhance the energy security of the
United States, and for other purposes.

—————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BUNNING (for himself,
Mr. BREAUX, and Mr. BOND):

S. 1506. A bill to amend the Internal
Revenue Code of 1986 to allow distilled
spirits wholesalers a credit against in-
come tax for their cost of carrying Fed-
eral excise taxes prior to the sale of the
product bearing the tax; to the Com-
mittee on Finance.

Mr. BUNNING. Mr. President, | rise
today to introduce legislation that will
resolve a longstanding inequity in the
tax treatment of U.S. distilled spirits
that penalizes the wholesalers, and in
some cases suppliers, of these products.

Under current law, wholesalers of
distilled spirits are not required to pay
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the Federal excise tax on imported
spirits until after the product is re-
moved from a bonded warehouse for
sale to a retailer.

In contrast, the tax on domestically
produced spirits is included as part of
the purchase price and passed on from
the supplier to wholesaler. After fac-
toring in the Federal excise tax
(FET)—which is $13.50 per proof gal-
lon—domestically produced spirits can
cost wholesalers 40 percent more to

purchase than comparable imported
spirits.
In some instances, wholesalers and

even suppliers can carry this tax-paid
inventory for an average of 60 days be-
fore selling it to a retailer. Interest
charges—more commonly referred to
as float—resulting from financing the
Federal excise tax can be quite consid-
erable.

For example, at a 5 percent interest
rate on the sale of 100,000 cases of do-
mestic spirits, a wholesaler will incur
finance charges of $21,106.85 for loans
related to underwriting the cost of pay-
ing the Federal excise tax. It is impor-
tant to note that it is not uncommon
for wholesalers to sell a million or
more cases per year of domestic spirits.

The costs associated with financing
Federal excise taxes amount to a tax
on a tax, making the effective rate of
the Federal excise tax for domestic
spirits much higher than $13.50 per
proof gallon.

The Distilled Spirits Tax Equity Act
would give wholesalers and suppliers in
bailment states a tax credit towards
the cost of financing the FET for do-
mestically produced products.

I believe this legislation is fun-
damentally fair and will help protect
and create jobs for the wholesale tier
in Kentucky and other States. How-
ever, | wish to emphasize that | will re-
ject any connection between a repeal of
Section 5010 within the Internal Rev-
enue Code or an increase in federal
taxes for distilled spirits. Tax equity
for one tier should not be achieved by
placing additional burden on other
tiers within the same industry.

My colleagues, Senators BonND and
BREAUX join me in introducing this leg-
islation, which the Joint Tax Com-
mittee estimates would reduce Federal
revenues by approximately $249 million
over ten years. Congressmen COLLINS
and NEAL have introduced similar leg-
islation that has garnered significant
support in the House of Representa-
tives. | urge my colleagues to support
this legislation when it comes before
the Senate.

By Mr. FEINGOLD (for himself,

Mr. BINGAMAN, Mr. KENNEDY,
Ms. CANTWELL, Mr. DURBIN, Mr.
WYDEN, Mr. CORZINE, Mr.

AKAKA, and Mr. JEFFORDS):

S. 1507. A bill to protect privacy by
limiting the access of the government
to library, bookseller, and other per-
sonal records for foreign intelligence
and counterintelligence purposes; to
the Committee on the Judiciary.
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Mr. FEINGOLD. Mr. President, today
I introduce the Library, Bookseller,
and Personal Records Privacy Act.

This bill would amend the Patriot
Act to protect the privacy of law-abid-
ing Americans. It would set reasonable
limits on the Federal Government’s ac-
cess to library, bookseller, medical,
and other sensitive, personal informa-
tion under the Foreign Intelligence
Surveillance Act and related foreign
intelligence authority.

I am pleased that several of my dis-
tinguished colleagues—Senators BINGA-
MAN, KENNEDY, CANTWELL, DURBIN,
WYDEN, CORZINE, AKAKA, and JEF-
FORDS—have joined me as original co-
sponsors of this important legislation.

I and millions of other patriotic
Americans love our country and sup-
port our military men and women in
their difficult missions abroad, but
worry about the fate of our Constitu-
tion here at home.

Much of our Nation’s strength comes
from our constitutional liberties and
respect for the rule of law. That is
what has kept us free for our two and
a quarter century history. Our con-
stitutional freedoms, our American
values, are what make our country
worth fighting for in the fight against
terrorism.

Here at home, there is no question
that the FBI needs ample resources and
legal authority to prevent future acts
of terrorism. But the Patriot Act went
too far when it comes to the govern-
ment’s access to personal information
about law-abiding Americans.

Even though in the end | opposed the
Patriot Act, there were several provi-
sions that | did support. For example,
Congress was right to expand the cat-
egory of business records that the FBI
could obtain by subpoena pursuant to
the Foreign Intelligence Surveillance
Act. Prior to the Patriot Act, the FBI
could seek a court order to obtain only
travel records—such as airline, hotel,
and car rental records—and records
maintained by storage facilities. The
Patriot Act allows any business
records to be subpoenaed. | don’t quib-
ble with that change.

But what my colleagues and | do find
problematic—and an increasing num-
ber of Americans who value their pri-
vacy and First Amendment rights
agree with us—is that the current law
allows the FBI broad, almost unfet-
tered access to personal information
about law-abiding Americans who have
no connection to terrorism or spying.

Section 215 of the Patriot Act re-
quires the FBI to show in an applica-
tion to the court for a subpoena that
the documents are ‘‘sought for” an
international terrorism or foreign in-
telligence investigation. There is no re-
quirement that the FBI make a show-
ing of individualized suspicion that the
documents relate to a suspected ter-
rorism or spy.

In other words, under current law,
the FBI could serve a subpoena on a li-
brary for all the borrowing records of
its patrons or on a bookseller for the
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purchasing records of its customers
simply by asserting that they want the
records for a terrorism investigation.

During the last year, librarians and
booksellers have become increasingly
concerned by the potential for abuse of
this law. | was pleased to stand with
the American Booksellers Association
and the Free Expression Network a lit-
tle over a year ago when we first start-
ed to raise these concerns.

Librarians and booksellers are con-
cerned that under the Patriot Act, the
FBI could seize records from libraries
and booksellers in order to monitor
what books Americans have purchased
or borrowed, or who has used a li-
brary’s or bookstore’s internet com-
puter stations, even if there is no evi-
dence that the person is a terrorist or
spy, or has any connection to a ter-
rorist or spy.

These concerns are so strong, that
some librarians across the country
have taken the unusual step of destroy-
ing records of patrons’ book and com-
puter use, as well as posting signs on
computer stations warning patrons
that whatever they read or access on
the internet could be monitored by the
Federal Government.

As a librarian in California said, ‘“We
felt strongly that this had to be done.
. . . The government has never had this
kind of power before. It feels like Big
Brother.”

And as the executive director of the
American Library Association said,
“This law is dangerous. ... | read
murder mysteries—does that make me
a murderer? | read spy stories—does
that mean I’'m a spy? There’s no clear
link between a person’s intellectual
pursuits and their actions.”

The American people do not know
how many or what kind of requests fed-
eral agents have made for library
records under the Patriot Act. The Jus-
tice Department refuses to release that
information to the public.

But in a survey released by the Uni-
versity of Illinois at Urbana-Cham-
paign, about 550 libraries around the
Nation reported having received re-
quests from Federal or local law en-
forcement during the past year. About
half of the libraries said they complied
with the law enforcement request, and
another half indicated that they had
not.

Americans don’t know much about
these incidents, because the law also
contains a provision that prohibits
anyone who receives a subpoena from
disclosing that fact to anyone.

David Schwartz, president of Harry
W. Schwartz Bookshops, the oldest and
largest independent bookseller in Mil-
waukee, summed up well the American
values at stake when he said: “The FBI
already has significant subpoena pow-
ers to obtain records. There is no need
for the government to invade a per-
son’s privacy in this way. This is a
uniquely un-American tool, and it
should be rejected. The books we read
are a very private part of our lives.
People could stop buying books, and
they could be terrified into silence.”
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Afraid to read books, terrified into
silence. Is that the America we want?
Is that the America where we’d like to
live? |1 don’t think so. And | hope my
colleagues will agree.

It is time to reconsider those provi-
sions of the Patriot Act that are un-
American and, frankly, un-patriotic.

Bu my concerns with the Patriot Act
go beyond library and bookseller
records. Under section 215 of the Pa-
triot Act, the FBI could seek any
records maintained by a business.
These business records could contain
sensitive, personal information—for ex-
ample, medical records maintained by
a doctor or hospital or credit records
maintained by a credit agency. All the
FBI would have to do is simply assert
that the records are ‘‘sought for” its
terrorism or foreign intelligence inves-
tigation.

Section 215 of the Patriot Act goes
too far. Americans rightfully have a
reasonable expectation of privacy in
their library, bookstore, medical, fi-
nancial, or other records containing
personal information. Prudent safe-
guards are need to protect these legiti-
mate privacy interests.

The Library, Bookseller, and Per-
sonal Records Privacy Act is a reason-
able solution. It would restore a pre-
Patriot Act requirement that the FBI
make a factual, individualized showing
that the records sought pertain to a
suspected terrorist or spy.

My bill will not prevent the FBI from
doing its job. My bill recognizes that
the post-September 11 world is a dif-
ferent world. There are circumstances
when the FBI should legitimately have
access to library, bookseller, or other
personal information.

I would like to take a moment to ex-
plain how the safeguard in my bill
would be applied. Suppose the FBI is
conducting an investigation of an
international terrorist organization. It
has information that suspected mem-
bers of the group live in a particular
neighborhood. The FBI would like to
serve a subpoena on the library in the
suspects’ neighborhood. Under current
law, the FBI could decide to ask the li-
brary for all records concerning anyone
who has ever borrowed a book or used
a computer, and what books were bor-
rowed, simply by asserting that the
documents are sought for a terrorism
investigation. But under my bill, the
FBI could not do so. The FBI would
have to set forth specific and
articulable facts giving reason to be-
lieve that the person to whom the
records pertain is a suspected terrorist.
The FBI could subpoena only those li-
brary records—such as borrowing
records or computer sign-in logs—that
pertain to the suspected terrorists. The
FBI could not obtain library records
concerning individuals who are not sus-
pected terrorists.

So, under my bill, the FBI can still
obtain documents that it legitimately
needs, but my bill would also protect
the privacy of law-abiding Americans. |
might add, that if, as the Justice De-
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partment says, the FBI is using its Pa-
triot Act powers in a responsible man-
ner, does not seek the records of law-
abiding Americans, and only seeks the
records of suspected terrorists or sus-
pected spies, then there is no reason for
the Department to object to my bill.

The second part of my bill would ad-
dress privacy concerns with another
Federal law enforcement power ex-
panded by the Patriot Act—the FBI’s
national security letter authority, or
what is sometimes referred to as ‘‘ad-
ministrative subpoena’ authority be-
cause the FBI does not need court ap-
proval to use this power.

My bill would amend section 505 of
the Patriot Act. Part of this section re-
lates to the production of records
maintained by electronic communica-
tions providers. Libraries or bookstores
with internet access for customers
could be deemed ‘‘electronic commu-
nication providers’” and therefore be
subject to a request by the FBI under
its administrative subpoena authority.

As | mentioned earlier, some librar-
ians are so concerned about the poten-
tial for abuse by the FBI that they
have taken matters into their own
hands before the FBI knocks on their
door. Some librarians have begun
shredding on a daily basis sign-in logs
and other documents relating to the
public’s use of library computer termi-
nals to access the Internet.

Again, safeguards are needed to en-
sure that any individual who accesses
the internet at a library or bookstore
does not automatically give up all ex-
pectations of privacy. Like the section
215 I've discussed, my bill would re-
quire an individualized showing by the
FBI of how the records of internet
usage maintained by a library or book-
seller pertain to a suspected terrorist
or spy.

Yes, the American people want the
FBI to be focused on preventing ter-
rorism. And, yes, it may make sense to
make some changes to the law to allow
the FBI access to the information that
it needs to prevent terrorism. But we
do not need to change the values that
constitute who we are as a nation in
order to protect ourselves from ter-
rorism. We can protect both our nation
and our privacy and civil liberties.

An increasing number of Americans
are beginning to understand that the
Patriot Act went too far. Three States
and over 130 cities and counties across
the country have now passed resolu-
tions expressing opposition to the Pa-
triot Act. And it’s not just the Berke-
leys and Madisons of the Nation, but
other States and communities with
strong libertarian values, such as Alas-
ka and cities in Montana, have passed
such resolutions.

I have many concerns with the Pa-
triot Act. | am not seeking to repeal it,
in whole or in part. My colleagues and
I are only seeking to modify two provi-
sions that pose serious potential for
abuse.

The privacy of law-abiding Ameri-
cans is at stake. Congress should act to
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protect our privacy. And my bill is a
reasonable approach to do just that.

I urge my colleagues to join me and
support the Library, Bookseller, and
Personal Records Privacy Act.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1507

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Library,
Bookseller, and Personal Records Privacy
Act”.

SEC. 2. PRIVACY PROTECTIONS ON GOVERNMENT
ACCESS TO LIBRARY, BOOKSELLER,
AND OTHER PERSONAL RECORDS
UNDER FOREIGN INTELLIGENCE
SURVEILLANCE ACT OF 1978.

(a) APPLICATIONS FOR ORDERS.—Subsection
(b) of section 501 of the Foreign Intelligence
Surveillance Act of 1978 (50 U.S.C. 1861) is
amended—

(1) in paragraph (1), by striking ‘““and” at
the end;

(2) in paragraph (2), by striking the period
at the end and inserting *‘; and”’; and

(3) by adding at the end the following new
paragraph:

“(3) shall specify that there are specific
and articulable facts giving reason to believe
that the person to whom the records pertain
is a foreign power or an agent of a foreign
power.”’.

(b) ORDERS.—Subsection (c)(1) of that sec-
tion is amended by striking ‘““finds’” and all
that follows and inserting ‘‘finds that—

“(A) there are specific and articulable
facts giving reason to believe that the person
to whom the records pertain is a foreign
power or an agent of a foreign power; and

‘“(B) the application meets the other re-
quirements of this section.”.

(c) OVERSIGHT OF REQUESTS FOR PRODUC-
TION OF RECORDS.—Section 502 of that Act (50
U.S.C. 1862) is amended—

(1) in subsection (a), by striking ‘‘the Per-
manent’ and all that follows through ‘‘the
Senate” and inserting ‘“‘the Permanent Se-
lect Committee on Intelligence and the Com-
mittee on the Judiciary of the House of Rep-
resentatives and the Select Committee on
Intelligence and the Committee on the Judi-
ciary of the Senate’’; and

(2) in subsection (b), by striking “On a
semiannual basis,”” and all that follows
through “‘a report setting forth’ and insert-
ing “The report of the Attorney General to
the Committees on the Judiciary of the
House of Representatives and the Senate
under subsection (a) shall set forth™.

SEC. 3. PRIVACY PROTECTIONS ON GOVERNMENT
ACCESS TO INFORMATION ON COM-
PUTER USERS AT BOOKSELLERS
AND LIBRARIES UNDER NATIONAL
SECURITY AUTHORITY.

(a) IN GENERAL.—Section 2709 of title 18,
United States Code, is amended—

(1) by redesignating subsection (e) as sub-
section (f); and

(2) by inserting after subsection (d) the fol-
lowing new subsection (e):

‘“‘(e) RECORDS OF BOOKSELLERS AND LIBRAR-
IES.—(1) When a request under this section is
made to a bookseller or library, the certifi-
cation required by subsection (b) shall also
specify that there are specific and
articulable facts giving reason to believe
that the person or entity to whom the
records pertain is a foreign power or an
agent of a foreign power.
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““(2) In this subsection:

““(A) The term ‘bookseller’ means a person
or entity engaged in the sale, rental, or de-
livery of books, journals, magazines, or other
similar forms of communication in print or
digitally.

““(B) The term ‘library’ means a library (as
that term is defined in section 213(2) of the
Library Services and Technology Act (20
U.S.C. 9122(2))) whose services include access
to the Internet, books, journals, magazines,
newspapers, or other similar forms of com-
munication in print or digitally to patrons
for their use, review, examination, or cir-
culation.

“(C) The terms ‘foreign power’ and ‘agent
of a foreign power’ have the meaning given
such terms in section 101 of the Foreign In-
telligence Surveillance Act of 1978 (50 U.S.C.
1801).”".

(b; SUNSET OF CERTAIN MODIFICATIONS ON
ACCESs.—Section 224(a) of the USA PA-
TRIOT ACT of 2001 (Public Law 107-56; 115
Stat. 295) is amended by inserting ‘“‘and sec-
tion 505’ after “‘by those sections)’.

By Mr. HAGEL (for himself, Mr.
SUNUNU, and Mrs. DOLE):

S. 1508. A bill to address regulation of
secondary mortgage market enter-
prises, and for other purposes; to the
Committee on Banking, Housing, and
Urban Affairs.

Mr. HAGEL. Mr. President, | rise
today to introduce, along with my col-
leagues Senator SUNUNU and Senator
DoLE, the Federal Enterprise Regu-
latory Reform Act of 2003. This is need-
ed regulatory reform at a critical time
for the Federal National Mortgage As-
sociation (Fannie Mae) and the Federal
Home Loan Mortgage Corporation
(Freddie Mac).

There is no doubt that our housing
government  sponsored enterprises
(GSEs) have been successful in car-
rying out their mission of creating a
secondary market for home mortgages.
The housing market has remained
strong through tough economic times,
and homeownership in this country is
at an all-time high.

The housing GSEs, however, are un-
common institutions with a unique set
of responsibilities and stakeholders.
Fannie and Freddie are chartered by
Congress, limited in scope, and are sub-
ject to Congressional mandates, yet
they are publicly traded companies
with all the earnings pressure that
Wall Street demands. Additionally,
Fannie and Freddie enjoy an implicit
guarantee by the Federal Government
that has aided them in developing sub-
stantial clout on Wall Street. With
their influence in the markets, their
ability to raise capital at near-Treas-
ury Bill rates, and their use of the
most sophisticated portfolio manage-
ment tools, Fannie and Freddie today
are no longer simply secondary market
facilitators for mortgages.

Freddie Mac’s recent disclosure of
management failures and accounting
deficiencies resulting in upwards of $4.5
billion in understated earnings precip-
itated the need for Congress to exercise
its oversight of the GSEs. The Senate
Banking Committee has held one hear-
ing already and more are planned after
our August recess.
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If we are to continue to provide GSEs
with the framework to operate under
an implied government backing, | be-
lieve that they should be held to a
higher standard than private organiza-
tions and subject to more scrutiny
than the private sector. Furthermore, |
believe it is possible to realign over-
sight and operating rules for Fannie
and Freddie without jeopardizing the
strong housing market that America
enjoys today.

It is my view that the Office of Fed-
eral Housing Enterprise Oversight
(OFHEO) has not been given the tools
needed to effectively regulate Fannie
Mae and Freddie Mac. Our legislation
would create a new, stronger regulator
in the Department of the Treasury.
Treasury regulates banks and other fi-
nancial institutions through the Office
of the Comptroller of the Currency
(OCC) and the Office of Thrift Super-
vision (OTS), and it has the experience
and expertise needed to supervise
Fannie Mae and Freddie Mac. Our bill
also would provide the new regulator
with enhanced regulatory flexibility
and enforcement tools like those af-
forded to OCC and OTS. Furthermore,
the bill would: give OFES oversight of
Fannie Mae and Freddie Mac’s ‘‘mis-
sion”” as well as safety and soundness;
give OFES authority to regulate the
type and amount of non-mission re-
lated assets Fannie Mae and Freddie
Mac can hold; give OFES enhanced en-
forcement powers much like those of
other financial regulators; fund OFES
through assessments instead of
through Congressional appropriations;
require several government studies, in-
cluding one on the risk implications of
GSEs purchasing their own mortgage
backed securities, one on the feasi-
bility of merging OFES with the Fed-
eral Housing Finance Board (FHFB),
and one on the feasibility of consoli-
dating OFES with the Office of Thrift
Supervision (OTS).

This reform is important to restoring
and maintaining the confidence that
investors and the markets require. In
light of the recent problems at Freddie
Mac, it is even more important. | urge
my colleagues to support this reform
effort and invite them to cosponsor our
bill.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1508

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE AND TABLE OF CON-
TENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““Federal Enterprise Regulatory Reform
Act of 2003"".

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title and table of contents.
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TITLE I—REFORM OF REGULATION OF
FANNIE MAE AND FREDDIE MAC
Subtitle A—Improvement of Supervision
Sec. 101. Establishment of Office of Federal
Enterprise Supervision in the

Department of the Treasury.

Sec. 102. Duties and authorities of Director
and HUD.

Sec. 103. Examiners and accountants.

Sec. 104. Regulations.

Sec. 105. Assessments.

Sec. 106. Independence of Director in con-
gressional testimony and rec-
ommendations.

Sec. 107. Limitation on nonmission-related
assets.

Sec. 108. Reports.

Sec. 109. Risk-based capital test for enter-
prises.

Sec. 110. Minimum and critical capital lev-
els.

Sec. 111. Definitions.

Subtitle B—Prompt Corrective Action
Sec. 131. Capital classifications.
Sec. 132. Supervisory actions applicable to
undercapitalized enterprises.
133. Supervisory actions applicable to
significantly undercapitalized
enterprises.
Subtitle C—Enforcement Actions
151. Cease-and-desist proceedings.
152. Temporary cease-and-desist pro-
ceedings.
Removal and prohibition authority.
Enforcement and jurisdiction.
155. Civil money penalties.
156. Criminal penalty.
Subtitle D—Reports to Congress
161. Studies and reports.
Subtitle E—General Provisions

171. Conforming and technical amend-
ments.
Sec. 172. Effective date.
TITLE II—TRANSFER OF FUNCTIONS,
PERSONNEL, AND PROPERTY

Sec.

Sec.
Sec.

153.
154.

Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec. 201. Abolishment of OFHEO.

Sec. 202. Continuation and coordination of
certain regulations.

Sec. 203. Transfer and rights of employees of
OFHEO.

Sec. 204. Transfer of property and facilities.

TITLE I—REFORM OF REGULATION OF
FANNIE MAE AND FREDDIE MAC
Subtitle A—Improvement of Supervision
SEC. 101. ESTABLISHMENT OF OFFICE OF FED-
ERAL ENTERPRISE SUPERVISION IN
THE DEPARTMENT OF THE TREAS-

URY.

(@) IN GENERAL.—Part 1 of Subtitle A of
title X111 of the Housing and Community De-
velopment Act of 1992 is amended by striking
sections 1311 and 1312 (12 U.S.C. 4511, 4512)
and inserting the following:

“SEC. 1311. ESTABLISHMENT OF OFFICE OF FED-
ERAL ENTERPRISE SUPERVISION.

‘“(a) ESTABLISHMENT.—

‘(1) IN GENERAL.—There is established the
Office of Federal Enterprise Supervision,
which shall be an office in the Department of
the Treasury.

“(2) AUTHORITY.—The Office shall succeed
to the authority of the Director of the Office
of Federal Housing Enterprise Oversight of
the Department of Housing and Urban Devel-
opment and the general regulatory and any
other authority of the Secretary of Housing
and Urban Development with respect to the
enterprises (except as specifically provided
otherwise in this Act, the Federal National
Mortgage Association Charter Act (12 U.S.C.
1716 et seq.), the Federal Home Loan Mort-
gage Corporation Act (12 U.S.C. 1451 et seq.),
and any other provision of Federal law).

““(b) PROHIBITION OF MERGER OF OFFICE.—
Notwithstanding any other provision of this
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law, the Secretary of the Treasury may not
merge or consolidate the Office, or any of the
functions or responsibilities of the Office,
with any function or program administered
by the Secretary.

““(c) SAVINGS PRoVISION.—The authority of
the Director to take actions under subtitles
B and C does not in any way limit the gen-
eral supervisory and regulatory authority
granted to the Director under subsection (a).
“SEC. 1312. DIRECTOR.

‘“(a) ESTABLISHMENT OF POSITION.—There is
established the position of the Director of
the Office of Federal Enterprise Supervision,
who shall be the head of the Office.

““(b) APPOINTMENT; TERM.—

““(1) APPOINTMENT.—The Director shall be
appointed by the President, by and with the
advice and consent of the Senate, from
among individuals who are citizens of the
United States.

““(2) TERM.—The Director shall
pointed for a term of 5 years.

““(3) VACANCY.—

“(A) IN GENERAL.—A vacancy in the posi-
tion of Director that occurs before the expi-
ration of the term for which a Director was
appointed shall be filled in the manner es-
tablished under paragraph (1).

““(B) TERM .—The Director appointed to fill
a vacancy under subparagraph (A) shall be
appointed only for the remainder of such
term.

‘“(4) SERVICE AFTER END OF TERM.—AnN indi-
vidual may serve as Director after the expi-
ration of the term for which the individual
was appointed until a successor Director has
been appointed.

““(5) TRANSITIONAL PROVISION.—Notwith-
standing paragraphs (1) and (2), the Director
of the Office of Federal Housing Enterprise
Oversight of the Department of Housing and
Urban Development on the date of enact-
ment of the Federal Enterprise Regulatory
Reform Act of 2003, shall be the Director
until the date on which that individual’s
term as Director of the Office of Federal
Housing Enterprise Oversight would have ex-
pired.

‘“(c) PROHIBITION ON FINANCIAL INTER-
ESTS.—The Director shall not have a direct
or indirect financial interest in any enter-
prise, nor hold any office, position, or em-
ployment in any enterprise.””.

(b) APPOINTMENT OF DIRECTOR.—Notwith-
standing the effective date under section 172
or any other provision of law, the President
may, at any time after the date of enact-
ment of this Act, appoint an individual to
serve as the Director in accordance with the
provisions of the amendment made by sub-
section (a) of this section.

SEC. 102. DUTIES AND AUTHORITIES OF DIREC-
TOR AND HUD.

(a) IN GENERAL.—Section 1313 of the Hous-
ing and Community Development Act of 1992
(12 U.S.C. 4513) is amended to read as follows:
“SEC. 1313. DUTIES AND AUTHORITIES OF DIREC-

TOR.

‘“(a) DUTIES.—

‘(1) PRINCIPAL DUTIES.—The principal du-
ties of the Director shall be to ensure that
the enterprises—

“(A) operate
sound manner;

‘“(B) carry out their missions in a finan-
cially safe and sound manner and only
through activities that have been authorized
under, and are consistent with the purposes
of, the provisions of Federal law that charter
the enterprises; and

““(C) remain adequately capitalized.

‘“(2) OTHER DUTIES.—To0 the extent con-
sistent with paragraph (1), the duty of the
Director shall be to exercise general super-
visory and regulatory authority over the en-
terprises, in accordance with this title, the

be ap-

in a financially safe and
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Federal National Mortgage Association
Charter Act (12 U.S.C. 1716 et seq.), the Fed-
eral Home Loan Mortgage Corporation Act
(12 U.S.C. 1451 et seq.), and any other provi-
sions of law.

“(b)  AUTHORITY EXCLUSIVE OF SEC-
RETARY.—Except as specifically provided
under this Act, the Federal National Mort-
gage Association Charter Act, the Federal
Home Loan Mortgage Corporation Act, or
any other provision of Federal law, the au-
thority of the Director with respect to the
enterprises shall not be subject to the re-
view, approval, or intervention of the Sec-
retary of the Treasury.

““(c) DELEGATION OF AUTHORITY.—The Di-
rector may delegate to officers and employ-
ees of the Director any of the functions, pow-
ers, and duties of the Director, with respect
to supervision and regulation of the enter-
prises, as the Director considers appro-
priate.”.

(b) PRIOR APPROVAL AUTHORITY FOR NEW
PROGRAMS.—Part 1 of Subtitle A of title XII1
of the Housing and Community Development
Act of 1992 (12 U.S.C. 4501 et seq.) is amended
by adding at the end the following:

“SEC. 1319H. PRIOR APPROVAL AUTHORITY FOR
NEW PROGRAMS.

““(@) IN GENERAL.—The Director shall re-
quire each enterprise to obtain the approval
of the Director for any new program of the
enterprise before implementing the program.

“‘(b) STANDARD FOR APPROVAL.—The Direc-
tor shall approve any new program of an en-
terprise for purposes of subsection (a) un-
less—

“(1) in the case of a new program of the
Federal National Mortgage Association, the
Director determines that the program is not
authorized under section 304 or paragraph
(2), (3), (4), or (5) of section 302(b) of the Fed-
eral National Mortgage Association Charter
Act (12 U.S.C. 1717(b));

“(2) in the case of a new program of the
Federal Home Loan Mortgage Corporation,
the Director determines that the program is
not authorized under paragraph (1), (4), or (5)
of section 305(a) of the Federal Home Loan
Mortgage Corporation Act (12 U.S.C. 1451 et
seq.); or

““(3) the Director determines that the new
program is not in the public interest.

“‘(c) PROCEDURE FOR APPROVAL.—

‘(1) SUBMISSION OF REQUEST.—AnN enter-
prise shall submit to the Director a written
request for approval of a new program under
subparagraph (A) that describes the program
in such form as prescribed by order or regu-
lation of the Director.

““(2) RESPONSE.—

“(A) IN GENERAL.—Not later than 45 days
after the date of submission of a request for
approval under paragraph (1), the Director
shall—

“‘(i) approve the request; or

“(ii) deny the request and submit a report
explaining the reasons for the denial to the
Committee on Financial Services of the
House of Representatives and the Committee
on Banking, Housing and Urban Affairs of
the Senate.

““(B) EXTENSION.—The Director may extend
the time period under subparagraph (A) for a
single additional 15 day period only if the Di-
rector requests additional information from
the enterprise.

““(3) FAILURE TO RESPOND.—If the Director
fails to approve the request or fails to sub-
mit a report under paragraph (2)(A)(ii) dur-
ing the period provided, the request shall be
considered to have been approved by the Di-
rector.

““(4) REVIEW OF DISAPPROVAL.—

““(A) SUBMISSION OF NEW INFORMATION.—If
the Director submits a report under para-
graph (2)(A)(ii) denying a request for reasons
listed under paragraph (1) or (2) of subsection
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(b), the Director shall allow the enterprise to
submit new information in support of the re-
quest for approval.

““(B) NEW PROGRAMS NOT IN THE PUBLIC IN-
TEREST.—If the Director submits a report
under paragraph (2)(A)(ii) denying a request
after finding that the program is not in the
public interest under subsection (b)(3), the
Director shall provide the enterprise with
notice and opportunity for a hearing on the
record regarding such denial.”.

(c) REPEAL OF HUD AUTHORITY.—Part 2 of
Subtitle A of title XIIl of the Housing and
Community Development Act of 1992 (12
U.S.C.4501 et seq.) is amended by striking
sections 1321 and 1322.

(d) AUTHORITY OF HUD FOR HOUSING
GOALS.—

(1) IN GENERAL.—Section 1331 of the Hous-
ing and Community Development Act of 1992
(12 U.S.C. 4561) is amended—

(A) in the first sentence of subsection (a),
by inserting ‘‘of Housing and Urban Develop-
ment’’ after ““The Secretary’’; and

(B) by adding at the end the following:

““(d) DEFINITION.—For purposes of this part,
the term ‘Secretary’ means the Secretary of
Housing and Urban Development.”.

(2) ANNUAL REPORT ON HOUSING GOALS.—
Section 1324 of the Housing and Community
Development Act of 1992 (12 U.S.C. 4544) is
amended by inserting ‘‘of Housing and Urban
Development’ after ‘‘Secretary’ each place
such term appears.

(e) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) FANNIE MAE.—Section 302(b)(6) of the
Federal National Mortgage Association
Charter Act (12 U.S.C. 1716(b)(6)) is amended
by striking ‘‘Secretary under section 1322’
and inserting ‘“‘Director under section
1319H"".

(2) FREDDIE MAC.—Section 305(c) of the
Federal Home Loan Mortgage Corporation
Act (12 U.S.C. 1454(c)) is amended by striking
‘“‘Secretary under section 1322’ and inserting
“‘Director under section 1319H".

(3) FINANCIAL INSTITUTIONS EXAMINATION
CouNCIL.—Section 1004(a) of the Federal Fi-
nancial Institutions Examination Council
Act of 1978 (12 U.S.C. 3303(a)) is amended—

(A) in paragraph (5), by striking the period;
and

(B) by adding at the end the following:

‘“(6) the Director of the Office of Federal
Enterprise Supervision.”.

SEC. 103. EXAMINERS AND ACCOUNTANTS.

(a) EXAMINATIONS.—Section 1317 of the
Housing and Community Development Act of
1992 (12 U.S.C. 4517) is amended—

(1) in the second sentence of subsection (c),
by striking “The’ and inserting ‘“During the
3-year period that begins upon the date of
enactment of the Federal Enterprise Regu-
latory Reform Act of 2003, the’’; and

(2) in subsection (d), by striking ‘‘Federal
Reserve banks’ and inserting ‘“‘Director of
the Office of Thrift Supervision”.

(b) ENHANCED AUTHORITY TO HIRE EXAM-
INERS AND ACCOUNTANTS.—Section 1317 of the
Housing and Community Development Act of
1992 (12 U.S.C. 4517) is amended by adding at
the end the following:

““(g) APPOINTMENT OF ACCOUNTANTS, ECONO-
MISTS, AND EXAMINERS.—

“(1) APPLICABILITY.—This section applies
with respect to any position of examiner, ac-
countant, and economist at the Office, with
respect to supervision and regulation of the
enterprises, that is in the competitive serv-
ice.

““(2) APPOINTMENT AUTHORITY.—

“(A) IN GENERAL.—The Director may ap-
point candidates to any position described in
paragraph (1)—

‘(i) in accordance with the statutes, rules,
and regulations governing appointments in
the excepted service; and
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“(ii) notwithstanding any statutes, rules,
and regulations governing appointments in
the competitive service.

““(B) RULE OF CONSTRUCTION.—The appoint-
ment of a candidate to a position under this
paragraph shall not be considered to cause
such position to be converted from the com-
petitive service to the excepted service.

““(3) REPORTS.—

“(A) IN GENERAL.—Not later than 90 days
after the end of fiscal year 2003 (for fiscal
year 2003) and 90 days after the end of fiscal
year 2005 (for fiscal years 2004 and 2005), the
Director shall submit a report with respect
to its exercise of the authority granted by
paragraph (2) during such fiscal years to
the—

‘(i) Committee on Government Reform and
the Committee on Financial Services of the
House of Representatives; and

“(if) Committee on Governmental Affairs
and the Committee on Banking, Housing,
and Urban Affairs of the Senate.

‘“(B) CONTENTS.—The reports submitted
under subparagraph (A) shall describe the
changes in the hiring process authorized by
paragraph (2), including relevant informa-
tion related to—

‘(i) the quality of candidates;

(i) the procedures used by the Director to
select candidates through the streamlined
hiring process;

““(iii) the numbers, types, and grades of em-
ployees hired under the authority;

““(iv) any benefits or shortcomings associ-
ated with the use of the authority;

“(v) the effect of the exercise of the au-
thority on the hiring of veterans and other
demographic groups; and

“(vi) the way in which managers were
trained in the administration of the stream-
lined hiring system.”.

SEC. 104. REGULATIONS.

Section 1319G of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4526)
is amended—

(1) by striking subsection (a) and inserting
the following:

““(a) AUTHORITY.—The Director shall issue
any regulations and orders necessary to
carry out the duties of the Director, with re-
spect to supervision and regulation of the en-
terprises, under this title, the Federal Na-
tional Mortgage Association Charter Act (12
U.S.C. 1716 et seq.), and the Federal Home
Loan Mortgage Corporation Act (12 U.S.C.
1451 et seq.), and to ensure that the purposes
of this title and such Acts are accom-
plished.”’; and

(2) in subsection (c), by striking ‘“Com-
mittee on Banking, Finance and Urban Af-
fairs’” and inserting ‘““Committee on Finan-
cial Services”.

SEC. 105. ASSESSMENTS.

Section 1316 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4516)
is amended—

(1) by striking subsection (a) and inserting
the following:

‘“(a) ANNUAL ASSESSMENTS.—The Director
shall establish and collect from the enter-
prises annual assessments in an amount not
exceeding the amount sufficient to provide
for all reasonable costs and expenses of the
Office, including—

“(1) the expenses of any examinations
under section 1317; and

““(2) the expenses of obtaining any reviews
and credit assessments under subsection sec-
tion 1319.”;

(2) in subsection (b), in paragraph (2), by
moving the margin 2 ems to the right;

(3) in subsection (c), by adding at the end
the following: “The Director may adjust the
amounts of any semiannual assessments for
an assessment under subsection (a) that are
to be paid pursuant to subsection (b) by an
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enterprise, as necessary in the discretion of

the Director, to ensure that the costs of en-

forcement activities under subtitles B and C

for an enterprise are borne only by that en-

terprise.”’;

(4) in subsection (f), by striking ‘““Any as-
sessments collected”” and all that follows and
inserting the following: ‘“Notwithstanding
any other provision of law, any assessments
collected by the Director pursuant to this
section shall be deposited in the Fund in an
account for the Director. Any amounts in
the Fund are hereby made available, without
fiscal year limitation, to the Director (to the
extent of amounts in the Director’s account)
for carrying out the supervisory and regu-
latory responsibilities of the Director, with
respect to the enterprises, including any nec-
essary administrative and nonadministrative
expenses of the Director in carrying out the
purposes of this title, the Federal National
Mortgage Association Charter Act (12 U.S.C.
1716 et seq.), and the Federal Home Loan
Mortgage Corporation Act (12 U.S.C. 1451 et
seq.).”’; and

(5) in subsection (g), by striking para-
graphs (1) and (2) and inserting the following:

““(1) FINANCIAL OPERATING PLANS AND FORE-
CAsTs.—Before the beginning of each fiscal
year, the Director shall submit a copy of the
financial operating plans and forecasts for
the Office to the Director of the Office of
Management and Budget.

““(2) REPORTS OF OPERATIONS.—AsS soon as
practicable after the end of each fiscal year
and each quarter thereof, the Director shall
submit a copy of the report of the results of
the operations of the Office during such pe-
riod to the Director of the Office of Manage-
ment and Budget.”.

SEC. 106. INDEPENDENCE OF DIRECTOR IN CON-
GRESSIONAL TESTIMONY AND REC-
OMMENDATIONS.

Section 111 of Public Law 93-495 (12 U.S.C.
250) is amended by inserting ‘‘the Director of
the Office of Federal Enterprise Supervision
of the Department of the Treasury,” after
““the Federal Housing Finance Board,”.

SEC. 107. LIMITATION ON NONMISSION-RELATED
ASSETS.

Subtitle B of title XIIl of the Housing and
Community Development Act of 1992 (12
U.S.C. 4611 et seq.) is amended—

(1) by striking the subtitle designation and
heading and inserting the following:

“Subtitle B—Required Capital Levels for En-
terprises, Special Enforcement Powers, and
Limitation on Nonmission-Related Assets’’;

and

(2) by adding at the end the following:

“SEC. 1369E. LIMITATION ON NONMISSION-RE-
LATED ASSETS.

““(a) IN GENERAL.—The Director may, by
regulation, determine the type and amount
of nonmission-related assets that an enter-
prise may hold at any time. The Director
shall, in any such regulation, define the term
‘nonmission-related asset’ for purposes of
this section.

“(b) RULE OF CONSTRUCTION.—Subsection
(a) may not be construed to authorize an en-
terprise to engage in any new program relat-
ing to any nonmission-related asset without
obtaining the prior approval of the Director
in accordance with section 1319H.”.

SEC. 108. REPORTS.

Sections 1327 and 1328 of the Housing and
Community Development Act of 1992 (12
U.S.C. 4547, 4548) are amended by striking
““‘Secretary”’ each place it appears and insert-
ing ““Director”.

SEC. 109. RISK-BASED CAPITAL TEST FOR ENTER-
PRISES.

Section 1361 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4611)
is amended—
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(1) in subsection (a)(2)(A), by inserting “,
or change in such other manner as the Direc-
tor considers appropriate,”’ after ‘‘subpara-
graph (C),”;

(2) in subsection (b)(1), by adding at the
end the following: ‘“‘Notwithstanding sub-
section (a), the Director may, in the sole dis-
cretion of the Director, make any assump-
tions that the Director considers appropriate
regarding interest rates, home prices, and
new business. Such assessment shall ensure
that enterprise risk-based capital standards
are, to the greatest extent feasible, com-
parable to those imposed by the appropriate
Federal banking agency (as defined in sec-
tion 3 of the Federal Deposit Insurance Act
(12 U.S.C. 1813)) for comparable risk. The
risk-based assessment relating to new busi-
ness under this paragraph shall ensure that
the enterprise is able to remain a viable en-
terprise in full compliance with all applica-
ble risk-based capital and minimum capital
standards, and that it can fulfill its role of
ensuring appropriate secondary market li-
quidity throughout the stress test.”’; and

(3) in subsection (c)(2), by inserting *, or
such other percentage as the Director con-
siders appropriate’” before the period at the
end.

SEC. 110. MINIMUM AND CRITICAL CAPITAL LEV-
ELS.

(a) MINIMUM CAPITAL LEVEL.—Section 1362
of the Housing and Community Development
Act of 1992 (12 U.S.C. 4612) is amended—

(1) by striking subsection (b);

(2) by striking *““(a) IN GENERAL.—"’; and

(3) in the matter preceding paragraph (1),
by inserting before ‘“‘the sum of” the fol-
lowing: ‘“the amount established by the Di-
rector, by regulation or order, as such
amount may be adjusted from time-to-time
by the Director to achieve the purposes of
this title, that is not less than’’.

(b) CRITICAL CAPITAL LEVEL.—Section 1363
of the Housing and Community Development
Act of 1992 (12 U.S.C. 4613) is amended, in the
matter preceding paragraph (1), by inserting
before ‘“‘the sum of” the following: ‘‘the
amount established by the Director, by regu-
lation or order, as such amount may be ad-
justed from time-to-time by the Director to
achieve the purposes of this title, that is not
less than™.

SEC. 111. DEFINITIONS.

Section 1303 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4502)
is amended—

(1) in paragraph (5), by striking ‘“‘Federal
Housing Enterprise Oversight of the Depart-
ment of Housing and Urban Development”
and inserting ‘‘Federal Enterprise Super-
vision of the Department of the Treasury’’;

(2) in paragraphs (8), (9), (10), and (19), by
inserting ‘“‘of Housing and Urban Develop-
ment”’ after ‘““‘Secretary’” each place such
term appears;

(3) in paragraph (14), by striking ‘“‘Federal
Housing Enterprise Oversight of the Depart-
ment of Housing and Urban Development”
and inserting ‘“‘Federal Enterprise Super-
vision of the Department of the Treasury’’;

(4) by striking paragraph (15);

(5) by redesignating paragraphs (7) through
(14) (as amended by the preceding provisions
of this Act) as paragraphs (8) through (15),
respectively; and

(6) by inserting after paragraph (6) the fol-
lowing:

“(7) ENTERPRISE-AFFILIATED PARTY.—The
term ‘enterprise-affiliated party’ means—

“(A) any director, officer, employee, or
controlling stockholder of, or agent for, an
enterprise;

‘“(B) any shareholder, consultant, joint
venture partner, and any other person as de-
termined by the Director (by regulation or
case-by-case) who participates in the con-
duct of the affairs of an enterprise; and
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““(C) any independent contractor (including
any attorney, appraiser, or accountant) who
knowingly or recklessly participates in—

‘(i) any violation of any law or regulation;

‘(i) any breach of fiduciary duty; or

““(iii) any unsafe or unsound practice,
which caused or is likely to cause more than
a minimal financial loss to, or a significant
adverse effect on, the enterprise.”.

Subtitle B—Prompt Corrective Action
SEC. 131. CAPITAL CLASSIFICATIONS.

Section 1364 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4614)
is amended—

(1) by striking subsection (b) and inserting
the following:

‘‘(b) DISCRETIONARY CLASSIFICATION.—

‘“(1) GROUNDS FOR RECLASSIFICATION.—The
Director may reclassify an enterprise under
paragraph (2) if—

“(A) at any time, the Director determines
in writing that an enterprise is engaging in
conduct that could result in a rapid deple-
tion of core capital or that the value of the
property subject to mortgages held or
securitized by the enterprise has decreased
significantly;

‘“(B) after notice and an opportunity for
hearing, the Director determines that an en-
terprise is in an unsafe or unsound condition;
or

““(C) pursuant to section 1371(b), the Direc-
tor deems an enterprise to be engaging in an
unsafe or unsound practice.

““(2) RECLASSIFICATION.—In addition to any
other action authorized under this title, in-
cluding the reclassification of an enterprise
for any reason not specified in this sub-
section, if the Director takes any action de-
scribed in paragraph (1) the Director may
classify an enterprise—

““(A) as undercapitalized, if the enterprise
is otherwise classified as adequately capital-
ized;

“(B) as significantly undercapitalized, if
the enterprise is otherwise classified as
undercapitalized; and

“(C) as critically undercapitalized, if the
enterprise is otherwise classified as signifi-
cantly undercapitalized.”’;

(2) by redesignating subsection (d) as sub-
section (e); and

(3) by inserting after subsection (c) the fol-
lowing:

““(d) RESTRICTION ON CAPITAL DISTRIBU-
TIONS.—

““(1) IN GENERAL.—AnN enterprise shall make
no capital distribution if, after making the
distribution, the enterprise would be under-
capitalized.

“(2) EXcepTION.—Notwithstanding para-
graph (1), the Director may permit an enter-
prise to repurchase, redeem, retire, or other-
wise acquire shares or ownership interests if
the repurchase, redemption, retirement, or
other acquisition—

“(A) is made in connection with the
issuance of additional shares or obligations
of the enterprise in at least an equivalent
amount; and

“(B) will reduce the financial obligations
of the enterprise or otherwise improve the fi-
nancial condition of the enterprise.”.

SEC. 132. SUPERVISORY ACTIONS APPLICABLE
TO UNDERCAPITALIZED ENTER-
PRISES.

(a) EFFECTIVE DATE FOR SUPERVISORY AcC-
TIONS.—Section 1365(c) of the Housing and
Community Development Act of 1992 (12
U.S.C. 4615(c)) is amended by striking “‘1-
year’ and inserting ‘““6-month’’.

(b) SUPERVISORY ACTIONS.—Section 1365 of
the Housing and Community Development
Act of 1992 (12 U.S.C. 4615) is amended—

(1) in subsection (a)—

(A) by redesignating paragraphs (1) and (2)
as paragraphs (2) and (3), respectively;
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(B) by inserting before paragraph (2) the
following:

‘(1) REQUIRED MONITORING.—The Director
shall—

“(A) closely monitor the condition of any
undercapitalized enterprise;

“(B) closely monitor compliance with the
capital restoration plan, restrictions, and re-
quirements imposed under this section; and

““(C) periodically review the plan, restric-
tions, and requirements applicable to the
undercapitalized enterprise to determine
whether the plan, restrictions, and require-
ments are achieving the purpose of this sec-
tion.”’; and

(C) by inserting at the end the following:

““(4) RESTRICTION OF ASSET GROWTH.—AN
undercapitalized enterprise shall not permit
its average total assets during any calendar
quarter to exceed its average total assets
during the preceding calendar quarter un-
less—

“(A) the Board has accepted the enter-
prise’s capital restoration plan;

“(B) any increase in total assets is con-
sistent with the plan; and

““(C) the ratio of tangible equity to assets
of the enterprise increases during the cal-
endar quarter at a rate sufficient to enable
the enterprise to become adequately capital-
ized within a reasonable time.

““(5) PRIOR APPROVAL OF ACQUISITIONS AND
ISSUANCE OF NEW PRODUCTS.—AnN under-
capitalized enterprise shall not, directly or
indirectly, acquire any interest in any entity
or issue a new product unless—

“(A) the Director has accepted the capital
restoration plan of the enterprise, the enter-
prise is implementing the plan, and the Di-
rector determines that the proposed action is
consistent with and will further the achieve-
ment of the plan; or

““(B) the Director determines that the pro-
posed action will further the purpose of this
section.”’; and

(2) in the subsection heading for subsection
(b), by striking ‘““FROM UNDERCAPITALIZED TO
SIGNIFICANTLY UNDERCAPITALIZED”;

(3) by redesignating subsection (c) (as
amended by subsection (a)) as subsection (d);
and

(4) by inserting after subsection (b) the fol-
lowing:

““(c) OTHER DISCRETIONARY SAFEGUARDS.—
The Director may take, with respect to an
undercapitalized enterprise, any of the ac-
tions authorized to be taken under section
1366 with respect to a significantly under-
capitalized enterprise, if the Director deter-
mines that such actions are necessary to
carry out the purpose of this subtitle.”.

SEC. 133. SUPERVISORY ACTIONS APPLICABLE
TO SIGNIFICANTLY UNDERCAPITAL-
IZED ENTERPRISES.

Section 1366 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4616)
is amended—

(1) in subsection (b)—

(A) in the subsection heading, by striking
““DISCRETIONARY SUPERVISORY ACTIONS” and
inserting ‘““SPECIFIC ACTIONS™";

(B) in the matter preceding paragraph (1),
by striking ‘“may, at any time, take any”’
and inserting ‘“‘shall carry out this section
by taking, at any time, 1 or more’’;

(C) by redesignating paragraphs (5) and (6)
as paragraphs (6) and (7), respectively;

(D) by inserting after paragraph (4) the fol-
lowing:

“(5) IMPROVEMENT OF MANAGEMENT.—Take
one or more of the following actions:

““(A) NEW ELECTION OF BOARD.—Order a new
election for the board of directors of the en-
terprise.

““(B) DISMISSAL OF DIRECTORS OR EXECUTIVE
OFFICERS.—Require the enterprise to dismiss
from office any director or executive officer
who had held office for more than 180 days



July 31, 2003

immediately before the enterprise became
undercapitalized. Dismissal under this sub-
paragraph shall not be construed to be a re-
moval pursuant to the Director’s enforce-
ment powers under section 1377.

“(C) EMPLOY QUALIFIED EXECUTIVE OFFI-
CERS.—Require the enterprise to employ
qualified executive officers (who, if the Di-
rector so specifies, shall be subject to ap-
proval by the Director).”’; and

(E) by inserting at the end the following:

““(8) OTHER ACTION.—Require the enterprise
to take any other action that the Director
determines will better carry out the purpose
of this section than any of the actions speci-
fied in this paragraph.”’;

(2) by redesignating subsection (c) as sub-
section (d); and

(3) by inserting after subsection (b) the fol-
lowing:

““(c) RESTRICTION ON COMPENSATION OF EX-
ECUTIVE OFFICERS.—AN enterprise that is
classified as significantly undercapitalized
may not, without prior written approval by
the Director—

“(A) pay any bonus to any executive offi-
cer; or

‘“(B) provide compensation to any execu-
tive officer at a rate exceeding that officer’s
average rate of compensation (excluding bo-
nuses, stock options, and profit sharing) dur-
ing the 12 calendar months preceding the cal-
endar month in which the enterprise became
undercapitalized.”.

Subtitle C—Enforcement Actions
SEC. 151. CEASE-AND-DESIST PROCEEDINGS.

Section 1371 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4631)
is amended—

(1) by striking subsections (a) and (b) and
inserting the following:

““(a) ISSUANCE FOR UNSAFE OR UNSOUND
PRACTICES AND VIOLATIONS OF RULES OR
LAWS.—

“(1) IN GENERAL.—If, in the opinion of the
Director, an enterprise or any enterprise-af-
filiated party is engaging or has engaged, or
the Director has reasonable cause to believe
that the enterprise or any enterprise-affili-
ated party is about to engage, in an unsafe or
unsound practice in conducting the business
of the enterprise or is violating or has vio-
lated, or the Director has reasonable cause
to believe that the enterprise or any enter-
prise-affiliated party is about to violate, a
law, rule, or regulation, or any condition im-
posed in writing by the Director in connec-
tion with the granting of any application or
other request by the enterprise or any writ-
ten agreement entered into with the Direc-
tor, the Director may issue and serve upon
the enterprise or such party a notice of
charges in respect thereof.

“(2) LIMITATIONS.—The Director may not
enforce compliance with—

“(A) any housing goal established under
subpart B of part 2 of subtitle A of this title;

““(B) section 1336 or 1337 of this title;

““(C) subsection (m) or (n) of section 309 of
the Federal National Mortgage Association
Charter Act (12 U.S.C. 1723a(m), (n)); or

““(D) subsection (e) or (f) of section 307 of
the Federal Home Loan Mortgage Corpora-
tion Act (12 U.S.C. 1456(e), (f)).

“(b) ISSUANCE FOR UNSATISFACTORY RAT-
ING.—If an enterprise receives, in its most re-
cent report of examination, a less-than-satis-
factory rating for asset quality, manage-
ment, earnings, or liquidity, the Director
may (if the deficiency is not corrected) deem
the enterprise to be engaging in an unsafe or
unsound practice for purposes of this sub-
section.”’; and

(2) in subsection (c)(2), by striking “‘or di-
rector’” and inserting ‘‘director, or enter-
prise-affiliated party”’.
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SEC. 152. TEMPORARY CEASE-AND-DESIST PRO-
CEEDINGS.

Section 1372 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4632)
is amended—

(1) by striking subsection (a) and inserting
the following:

‘(@) GROUNDS FOR ISSUANCE.—Whenever
the Director determines that the violation or
threatened violation or the unsafe or un-
sound practice or practices specified in the
notice of charges served upon the enterprise
or any enterprise-affiliated party under sec-
tion 1371(a), or the continuation thereof, is
likely to cause insolvency or significant dis-
sipation of assets or earnings of the enter-
prise, or is likely to weaken the condition of
the enterprise prior to the completion of the
proceedings conducted pursuant to sections
1371 and 1373, the Director may issue a tem-
porary order requiring the enterprise or such
party to cease and desist from any such vio-
lation or practice and to take affirmative ac-
tion to prevent or remedy such insolvency,
dissipation, condition, or prejudice pending
completion of such proceedings. Such order
may include any requirement authorized
under subsection 1371(d).”’;

(2) in subsection (b), by striking ‘“‘or direc-
tor’” and inserting ‘‘director, or enterprise-
affiliated party’’;

(3) in subsection (d), striking ‘“‘or director”
and inserting ‘‘director, or enterprise-affili-
ated party’’; and

(4) by striking subsection (e) and in insert-
ing the following:

‘“(e) ENFORCEMENT.—In the case of viola-
tion or threatened violation of, or failure to
obey, a temporary cease-and-desist order
issued under this section, the Director may
apply to the United States District Court for
the District of Columbia or the United
States district court within the jurisdiction
of which the headquarters of the enterprise
is located, for an injunction to enforce such
order, and, if the court determines that there
has been such violation or threatened viola-
tion or failure to obey, it shall be the duty of
the court to issue such injunction.”.

SEC. 153. REMOVAL AND PROHIBITION AUTHOR-
ITY.

(a) IN GENERAL.—Subtitle C of title XIII of
the Housing and Community Development
Act of 1992 is amended—

(1) by redesignating sections 1377 through
1379B (12 U.S.C. 4637-41) as sections 1379
through 1379D, respectively; and

(2) by inserting after section 1376 (12 U.S.C.
4636) the following:

“SEC. 1377. REMOVAL AND PROHIBITION AU-
THORITY.

““(a) AUTHORITY ToO ISSUE ORDER.—When-
ever the Director determines that—

‘(1) any enterprise-affiliated party has, di-
rectly or indirectly—

“(A) violated—

‘(i) any law or regulation;

‘“(ii) any cease-and-desist order which has
become final;

““(iii) any condition imposed in writing by
the Director in connection with the grant of
any application or other request by such en-
terprise; or

‘“(iv) any written agreement between such
enterprise and the Director;

““(B) engaged or participated in any unsafe
or unsound practice in connection with any
enterprise; or

“(C) committed or engaged in any act,
omission, or practice which constitutes a
breach of such party’s fiduciary duty;

““(2) by reason of the violation, practice, or
breach described in any subparagraph of
paragraph (1)—

““(A) such enterprise has suffered or will
probably suffer financial loss or other dam-
age; or
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““(B) such party has received financial gain
or other benefit by reason of such violation,
practice, or breach; and

““(3) such violation, practice, or breach—

“(A) involves personal dishonesty on the
part of such party; or

“(B) demonstrates willful or continuing
disregard by such party for the safety or
soundness of such enterprise,

the Director may serve upon such party a
written notice of the Director’s intention to
remove such party from office or to prohibit
any further participation by such party, in
any manner, in the conduct of the affairs of
any enterprise.

““(b) SUSPENSION ORDER.—

““(1) SUSPENSION OR PROHIBITION AUTHOR-
ITY.—If the Director serves written notice
under subsection (a) to any enterprise-affili-
ated party of the Director’s intention to
issue an order under, the Director may sus-
pend such party from office or prohibit such
party from further participation in any man-
ner in the conduct of the affairs of the enter-
prise, if the Director—

“(A) determines that such action is nec-
essary for the protection of the enterprise;
and

““(B) serves such party with written notice
of the suspension order.

““(2) EFFECTIVE PERIOD.—ANy suspension
order issued under subsection (a)—

“(A) shall become effective upon service;
and

“(B) unless a court issues a stay of such
order under subsection (g) of this section,
shall remain in effect and enforceable until—

“(i) the date the Director dismisses the
charges contained in the notice served under
subsection (a) with respect to such party; or

“(ii) the effective date of an order issued
by the Director to such party under sub-
section (a).

““(3) CopY OF ORDER.—If the Director issues
a suspension order under subsection (a) to
any enterprise-affiliated party, the Director
shall serve a copy of such order on any enter-
prise with which such party is affiliated at
the time such order is issued.

““(c) NOTICE, HEARING, AND ORDER.—A no-
tice of intention to remove an enterprise-af-
filiated party from office or to prohibit such
party from participating in the conduct of
the affairs of an enterprise shall contain a
statement of the facts constituting grounds
for such action, and shall fix a time and
place at which a hearing will be held on such
action. Such hearing shall be fixed for a date
not earlier than 30 days nor later than 60
days after the date of service of such notice,
unless an earlier or a later date is set by the
Director at the request of (1) such party, and
for good cause shown, or (2) the Attorney
General of the United States. Unless such
party shall appear at the hearing in person
or by a duly authorized representative, such
party shall be deemed to have consented to
the issuance of an order of such removal or
prohibition. In the event of such consent, or
if upon the record made at any such hearing
the Director shall find that any of the
grounds specified in such notice have been
established, the Director may issue such or-
ders of suspension or removal from office, or
prohibition from participation in the con-
duct of the affairs of the enterprise, as it
may deem appropriate. Any such order shall
become effective at the expiration of 30 days
after service upon such enterprise and such
party (except in the case of an order issued
upon consent, which shall become effective
at the time specified therein). Such order
shall remain effective and enforceable except
to such extent as it is stayed, modified, ter-
minated, or set aside by action of the Direc-
tor or a reviewing court.
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““(d) PROHIBITION OF CERTAIN SPECIFIC AcC-
TIVITIES.—ANyY person subject to an order
issued under this section shall not—

‘(1) participate in any manner in the con-
duct of the affairs of any enterprise;

““(2) solicit, procure, transfer, attempt to
transfer, vote, or attempt to vote any proxy,
consent, or authorization with respect to
any voting rights in any enterprise;

“(3) violate any voting agreement pre-
viously approved by the Director; or

““(4) vote for a director, or serve or act as
an enterprise-affiliated party.

““(e) INDUSTRY-WIDE PROHIBITION.—

“(1) IN GENERAL.—Except as provided in
subparagraph (2), any person who, pursuant
to an order issued under subsection (h), has
been removed or suspended from office in an
enterprise or prohibited from participating
in the conduct of the affairs of an enterprise
may not, while such order is in effect, con-
tinue or commence to hold any office in, or
participate in any manner in the conduct of
the affairs of any enterprise.

““(2) EXCEPTION IF DIRECTOR PROVIDES WRIT-
TEN CONSENT.—If, on or after the date an
order is issued under this section which re-
moves or suspends from office any enter-
prise-affiliated party or prohibits such party
from participating in the conduct of the af-
fairs of an enterprise, such party receives the
written consent of the Director, the order
shall, to the extent of such consent, cease to
apply to such party with respect to the en-
terprise described in the written consent. If
the Director grants such a written consent,
it shall publicly disclose such consent.

““(3) VIOLATION OF PARAGRAPH (1) TREATED
AS VIOLATION OF ORDER.—AnNy violation of
paragraph (1) by any person who is subject to
an order described in such subsection shall
be treated as a violation of the order.

“(f) APPLICABILITY.—This section shall
only apply to a person who is an individual,
unless the Director specifically finds that it
should apply to a corporation, firm, or other
business enterprise.

““(g) STAY OF SUSPENSION AND PROHIBITION
OF ENTERPRISE-AFFILIATED PARTY.—Within
10 days after any enterprise-affiliated party
has been suspended from office or prohibited
from participation in the conduct of the af-
fairs of an enterprise under this section, such
party may apply to the United States Dis-
trict Court for the District of Columbia, or
the United States district court for the judi-
cial district in which the headquarters of the
enterprise is located, for a stay of such sus-
pension or prohibition pending the comple-
tion of the administrative proceedings pursu-
ant to the notice served upon such party
under this section, and such court shall have
jurisdiction to stay such suspension or prohi-
bition.

““(h) SUSPENSION OR REMOVAL OF ENTER-
PRISE-AFFILIATED PARTY CHARGED WITH FEL-
ONY.—

‘(1) SUSPENSION OR PROHIBITION.—

“(A) IN GENERAL.—Whenever any enter-
prise-affiliated party is charged in any infor-
mation, indictment, or complaint, with the
commission of or participation in a crime in-
volving dishonesty or breach of trust which
is punishable by imprisonment for a term ex-
ceeding one year under State or Federal law,
the Director may, if continued service or
participation by such party may pose a
threat to the enterprise or impair public con-
fidence in the enterprise, by written notice
served upon such party, suspend such party
from office or prohibit such party from fur-
ther participation in any manner in the con-
duct of the affairs of any enterprise.

*“(B) PROVISIONS APPLICABLE TO NOTICE.—

“(i) Copy.—A copy of any notice under
paragraph (1)(A) shall also be served upon
the enterprise.

““(ii) EFFECTIVE PERIOD.—A suspension or
prohibition under subparagraph (A) shall re-
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main in effect until the information, indict-
ment, or complaint referred to in such sub-
paragraph is finally disposed of or until ter-
minated by the Director.

““(2) REMOVAL OR PROHIBITION.—

“(A) IN GENERAL.—If a judgment of convic-
tion or an agreement to enter a pretrial di-
version or other similar program is entered
against an enterprise-affiliated party in con-
nection with a crime described in paragraph
(1)(A), at such time as such judgment is not
subject to further appellate review, the Di-
rector may, if continued service or participa-
tion by such party may pose a threat to the
enterprise or impair public confidence in the
enterprise, issue and serve upon such party
an order removing such party from office or
prohibiting such party from further partici-
pation in any manner in the conduct of the
affairs of the enterprise without the prior
written consent of the Director.

*“(B) PROVISIONS APPLICABLE TO ORDER.—

‘(i) CopY.—A copy of any order under para-
graph (2)(A) shall also be served upon the en-
terprise, whereupon the enterprise-affiliated
party who is subject to the order (if a direc-
tor or an officer) shall cease to be a director
or officer of such enterprise.

““(ii) EFFECT OF ACQUITTAL.—A finding of
not guilty or other disposition of the charge
shall not preclude the Director from insti-
tuting proceedings after such finding or dis-
position to remove such party from office or
to prohibit further participation in enter-
prise affairs under subsection (a), (d), or (e).

““(iii) EFFECTIVE PERIOD.—ANy notice of
suspension or order of removal issued under
this subsection shall remain effective and
outstanding until the completion of any
hearing or appeal authorized under para-
graph (4) unless terminated by the Director.

““(3) AUTHORITY OF REMAINING BOARD MEM-
BERS.—

“(A) IN GENERAL.—If at any time, because
of the suspension of one or more directors
pursuant to this section, there shall be on
the board of directors of an enterprise less
than a quorum of directors not so suspended,
all powers and functions vested in or exer-
cisable by such board shall vest in and be ex-
ercisable by the director or directors on the
board not so suspended, until such time as
there shall be a quorum of the board of direc-
tors.

““(B) SUSPENSION OF ALL DIRECTORS.—In the
event all of the directors of an enterprise are
suspended pursuant to this section, the Di-
rector shall appoint persons to serve tempo-
rarily as directors in their place and stead
pending the termination of such suspensions,
or until such time as those who have been
suspended, cease to be directors of the enter-
prise and their respective successors take of-
fice.

‘“(4) HEARING REGARDING CONTINUED PAR-
TICIPATION.—Within 30 days from service of
any notice of suspension or order of removal
issued pursuant to paragraph (1) or (2) of this
subsection, the enterprise-affiliated party
concerned may request in writing an oppor-
tunity to appear before the Director to show
that the continued service to or participa-
tion in the conduct of the affairs of the en-
terprise by such party does not, or is not
likely to, pose a threat to the interests of
the enterprise or threaten to impair public
confidence in the enterprise. Upon receipt of
any such request, the Director shall fix a
time (not more than 30 days after receipt of
such request, unless extended at the request
of such party) and place at which such party
may appear, personally or through counsel,
before one or more members of the Director
or designated employees of the Director to
submit written materials (or, at the discre-
tion of the Director, oral testimony) and oral
argument. Within 60 days of such hearing,
the Director shall notify such party whether
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the suspension or prohibition from participa-
tion in any manner in the conduct of the af-
fairs of the enterprise will be continued, ter-
minated, or otherwise modified, or whether
the order removing such party from office or
prohibiting such party from further partici-
pation in any manner in the conduct of the
affairs of the enterprise will be rescinded or
otherwise modified. Such notification shall
contain a statement of the basis for the Di-
rector’s decision, if adverse to such party.
The Director is authorized to prescribe such
rules as may be necessary to effectuate the
purposes of this subsection.

““(i) HEARINGS AND JUDICIAL REVIEW.—

‘(1) VENUE AND PROCEDURE.—ANy hearing
provided for in this section shall be held in
the District of Columbia or in the Federal ju-
dicial district in which the headquarters of
the enterprise is located, unless the party af-
forded the hearing consents to another place,
and shall be conducted in accordance with
the provisions of chapter 5 of title 5, United
States Code. After such hearing, and within
90 days after the Director has notified the
parties that the case has been submitted to
the court for final decision, the court shall
render its decision (which shall include find-
ings of fact upon which its decision is predi-
cated) and shall issue and serve upon each
party to the proceeding an order or orders
consistent with the provisions of this sec-
tion. Judicial review of any such order shall
be exclusively as provided in this subsection.
Unless a petition for review is timely filed in
a court of appeals of the United States, as
provided in paragraph (2), and thereafter
until the record in the proceeding has been
filed as so provided, the Director may at any
time, upon such notice and in such manner
as it shall deem proper, modify, terminate,
or set aside any such order. Upon such filing
of the record, the Director may modify, ter-
minate, or set aside any such order with per-
mission of the court.

“(2) REVIEW OF ORDER.—AnNy party to any
proceeding under paragraph (1) may obtain a
review of any order served pursuant to para-
graph (1) (other than an order issued with
the consent of the enterprise or the enter-
prise-affiliated party concerned, or an order
issued under subsection (h) of this section)
by the filing in the United States Court of
Appeals for the District of Columbia Circuit
or court of appeals of the United States for
the circuit in which the headquarters of the
enterprise is located, within 30 days after the
date of service of such order, a written peti-
tion praying that the order of the Director
be modified, terminated, or set aside. A copy
of such petition shall be transmitted by the
clerk of the court to the Director, and there-
upon the Director shall file in the court the
record in the proceeding, as provided in sec-
tion 2112 of title 28, United States Code.
Upon the filing of such petition, such court
shall have jurisdiction, which upon the filing
of the record shall (except as provided in the
last sentence of paragraph (1)) be exclusive,
to affirm, modify, terminate, or set aside, in
whole or in part, the order of the Director.
Review of such proceedings shall be had as
provided in chapter 7 of title 5, United States
Code. The judgment and decree of the court
shall be final, except that the same shall be
subject to review by the Supreme Court upon
certiorari, as provided in section 1254 of title
28, United States Code.

““(3) PROCEEDINGS NOT TREATED AS STAY.—
The commencement of proceedings for judi-
cial review under paragraph (2) shall not, un-
less specifically ordered by the court, oper-
ate as a stay of any order issued by the Di-
rector.”.

(b) CONFORMING AMENDMENTS.—

(1) 1992 AcT.—Section 1317(f) of the Housing
and Community Development Act of 1992 (12



July 31, 2003

U.S.C. 4517(f)) is amended by striking ‘‘sec-
tion 1379B”’ and inserting ‘‘section 1379D”".

(2) FANNIE MAE CHARTER ACT.—The second
sentence of subsection (b) of section 308 of
the Federal National Mortgage Association
Charter Act (12 U.S.C. 1723(b)) is amended by
striking “The’” and inserting “Except to the
extent that action under section 1377 of the
Housing and Community Development Act of
1992 temporarily results in a lesser number,
the”.

(3) FREDDIE MAC ACT.—The second sentence
of subparagraph (A) of section 303(a)(2) of the
Federal Home Loan Mortgage Corporation
Act (12 U.S.C. 1452(a)(2)(A)) is amended by
striking ‘““The’ and inserting ‘‘Except to the
extent action under section 1377 of the Hous-
ing and Community Development Act of 1992
temporarily results in a lesser number, the’’.
SEC. 154. ENFORCEMENT AND JURISDICTION.

Section 1375 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4635)
is amended—

(1) by striking subsection (a) and inserting
the following:

‘‘(a) ENFORCEMENT.—The Director may, in
the discretion of the Director, apply to the
United States District Court for the District
of Columbia, or the United States district
court within the jurisdiction of which the
headquarters of the enterprise is located, for
the enforcement of any effective and out-
standing notice or order issued under this
subtitle or subtitle B, or request that the At-
torney General of the United States bring
such an action. Such court shall have juris-
diction and power to order and require com-
pliance with such notice or order.”’; and

(2) in subsection (b), by striking ‘“‘or 1376’
and inserting ‘1376, or 1377"".

SEC. 155. CIVIL MONEY PENALTIES.

Section 1376 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4636)
is amended—

(1) in subsection (a), in the matter pre-
ceding paragraph (1), by striking ‘‘or any ex-
ecutive officer or”” and inserting ‘“‘any execu-
tive officer of an enterprise, any enterprise-
affiliated party, or any’’;

(2) by striking subsection (b) and inserting
the following:

“(b) AMOUNT OF PENALTY.—

“(1) FIRST TIER.—ANYy enterprise which, or
any enterprise-affiliated party who—

“(A) violates any provision of this title,
the Federal National Mortgage Association
Charter Act (12 U.S.C. 1716 et seq.), the Fed-
eral Home Loan Mortgage Corporation Act
(12 U.S.C. 1451 et seq.), or any order, condi-
tion, rule, or regulation under any such title
or Act, except that the Director may not en-
force compliance with any housing goal es-
tablished under subpart B of part 2 of sub-
title A of this title, with section 1336 or 1337
of this title, with subsection (m) or (n) of
section 309 of the Federal National Mortgage
Association Charter Act (12 U.S.C. 1723a(m),
(n)), or with subsection (e) or (f) of section
307 of the Federal Home Loan Mortgage Cor-
poration Act (12 U.S.C. 1456(e), (f));

““(B) violates any final or temporary order
or notice issued pursuant to this title;

“(C) violates any condition imposed in
writing by the Director in connection with
the grant of any application or other request
by such enterprise;

“(D) violates any written agreement be-
tween the enterprise and the Director; or

“(E) engages in any conduct the Director
determines to be an unsafe or unsound prac-
tice,
shall forfeit and pay a civil penalty of not
more than $10,000 for each day during which
such violation continues.

““(2) SEcOND TIER.—Notwithstanding para-
graph (1)—

“(A) if an enterprise, or an enterprise-af-
filiated party—
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“(i) commits any violation described in
any subparagraph of paragraph (1);

““(ii) recklessly engages in an unsafe or un-
sound practice in conducting the affairs of
such enterprise; or

““(iii) breaches any fiduciary duty; and

““(B) the violation, practice, or breach—

““(i) is part of a pattern of misconduct;

‘(i) causes or is likely to cause more than
a minimal loss to such enterprise; or
(iii) results in pecuniary gain or other
benefit to such party,

the enterprise or enterprise-affiliated party
shall forfeit and pay a civil penalty of not
more than $50,000 for each day during which
such violation, practice, or breach continues.

“(3) THIRD TIER.—Notwithstanding para-
graphs (1) and (2), any enterprise which, or
any enterprise-affiliated party who—

“(A) knowingly—

“(i) commits any violation described in
any subparagraph of paragraph (1);

‘“(if) engages in any unsafe or unsound
practice in conducting the affairs of such en-
terprise; or

““(iii) breaches any fiduciary duty; and

““(B) knowingly or recklessly causes a sub-
stantial loss to such enterprise or a substan-
tial pecuniary gain or other benefit to such
party by reason of such violation, practice,
or breach,

shall forfeit and pay a civil penalty in an
amount not to exceed the applicable max-
imum amount determined under paragraph
(4) for each day during which such violation,
practice, or breach continues.

““(4) MAXIMUM AMOUNTS OF PENALTIES FOR
ANY VIOLATION DESCRIBED IN PARAGRAPH (3).—
The maximum daily amount of any civil pen-
alty which may be assessed pursuant to
paragraph (3) for any violation, practice, or
breach described in such paragraph is—

“(A) In the case of any person other than
an enterprise, an amount not to exceed
$2,000,000; and

‘“(B) in the case of any enterprise,
$2,000,000.””; and

(3) in subsection (d)—

(A) by striking “‘or director’” each place
such term appears and inserting ‘‘director,
or enterprise-affiliated party’’;

(B) by striking ‘“‘request the Attorney Gen-
eral of the United States to”’;

(C) by inserting *“, or the United States dis-
trict court within the jurisdiction of which
the headquarters of the enterprise is lo-
cated,” after ““District of Columbia’; and

(D) by striking ‘‘, or may, under the direc-
tion and control of the Attorney General,
bring such an action’.

SEC. 156. CRIMINAL PENALTY.

Subtitle C of title X1l of the Housing and
Community Development Act of 1992 (12
U.S.C. 4631 et seq.) is amended by inserting
after section 1377 (as added by this Act) the
following:

“SEC. 1378. CRIMINAL PENALTY.

“Whoever, being subject to an order in ef-
fect under section 1377, without the prior
written approval of the Director, knowingly
participates, directly or indirectly, in any
manner (including by engaging in an activity
specifically prohibited in such an order) in
the conduct of the affairs of any enterprise
shall, notwithstanding section 3571 of title
18, be fined not more than $1,000,000, impris-
oned for not more than 5 years, or both.”.

Subtitle D—Reports to Congress
SEC. 161. STUDIES AND REPORTS.

(a) INSURED DEPOSITORY INSTITUTION HOLD-
INGS OF ENTERPRISE DEBT AND MORTGAGE-
BACKED SECURITIES.—Not later than 180 days
after the date of enactment of the Federal
Enterprise Regulatory Reform Act of 2003,
the Secretary of the Treasury, the Board of
Governors of the Federal Reserve System,
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the Board of Directors of the Federal Deposit
Insurance Corporation, and the National
Credit Union Administration Board shall
jointly submit a report to Congress regard-
ing—

(1) the extent to which obligations issued
or guaranteed by the enterprises (including
mortgage-backed securities) are held by fed-
erally insured depository institutions, in-
cluding such extent by type of institution
and such extent relative to the capital of the
institution;

(2) the extent to which the unlimited hold-
ings by federally insured depository institu-
tions of the obligations of the enterprises
could produce systemic risk issues, particu-
larly for the safety and soundness of the
banking system in the United States, in the
event of default or failure by an enterprise;
and

(3) the effects on the enterprises, the bank-
ing industry, and mortgage markets, if pru-
dent limits on the holdings of enterprise ob-
ligations were placed on federally insured de-
pository institutions.

(b) PORTFOLIO OPERATIONS, RISK MANAGE-
MENT, AND MISSION.—

(1) IN GENERAL.—Not later than one year
after the date of enactment of the Federal
Enterprise Regulatory Reform Act of 2003,
the Director shall submit a report to Con-
gress—

(A) describing the holdings of the enter-
prises in retained mortgages and repurchased
mortgage-backed securities and the use of
derivatives for hedging purposes;

(B) describing the extent of such holdings
relative to other assets and the risk implica-
tions of such holdings;

(C) containing an analysis of such holdings
for safety and soundness or mission compli-
ance purposes; and

(D) containing an assessment of whether
such holdings and other assets of the enter-
prises fulfill the mission purposes of the en-
terprises under the Federal National Mort-
gage Association Charter Act (12 U.S.C. 1716
et seq.) and the Federal Home Loan Mort-
gage Corporation Act (12 U.S.C. 1451 et seq.).

(2) CONSULTATION.—The Director shall con-
sult with the Comptroller General of the
United States in preparing the report under
this subsection and in conducting any re-
search, analyses, and assessments for the re-
port.

(c) STuDY OF MERGER OF FHFB WITH
OFES.—

(1) IN GENERAL.—The Secretary of the
Treasury, after consultation with the Sec-
retary of Housing and Urban Development
and the Board of Governors of the Federal
Reserve System, shall study the feasibility
and advisability of merging the Federal
Housing Finance Board and the Office of
Federal Enterprise Supervision of the De-
partment of the Treasury.

(2) RePORT.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary of the Treasury shall submit a report
to Congress on the results of the study con-
ducted under paragraph (1).

(d) STUDY OF CONSOLIDATION OF OTS WITH
OFES.—

(1) STuDY.—The Secretary of the Treasury
shall study the feasibility and efficacy of
consolidating the Office of Thrift Super-
vision with the Office of Federal Enterprise
Supervision of the Department of the Treas-
ury.

(2) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary of the Treasury shall submit a report
to Congress on the results of the study con-
ducted under paragraph (1).

(e) RECOMMENDATIONS.—Each report sub-
mitted pursuant to this section shall include
specific recommendations of appropriate
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policies, limitations, regulations, legisla-
tion, or other actions to deal appropriately
and effectively with the issues addressed by
such report.

(f) DEFINITIONS.—As used in this section,
the terms “‘Director’” and ‘‘enterprise’ have
the meanings given those terms under sec-
tion 1303 of the Housing and Community De-
velopment Act of 1992 (42 U.S.C. 4502).

(g) CLERICAL AMENDMENTS.—Part 3 of sub-
title A of title XIll the Housing and Commu-
nity Development Act of 1992 (106 Stat. 3969)
is amended—

(1) by striking sections 1351, 1352, and 1353
(Public Law 102-550; 106 Stat. 3969), except
that the provisions of law amended by such
sections repealed shall not be affected by
such repeal; and

(2) by striking sections 1354, 1355, and 1356
(12 U.S.C. 4601-3).

Subtitle E—General Provisions
SEC. 171. CONFORMING AND TECHNICAL AMEND-
MENTS.

(a) AMENDMENTS TO 1992 AcT.—Title X111 of
the Housing and Community Development
Act of 1992 (12 U.S.C. 4501 et seq.), as amend-
ed this Act, is further amended—

(1) in section 1315 (12 U.S.C. 4515)—

(A) in subsection (a)—

(i) in the subsection heading, by striking
““OFFICE PERSONNEL”’ and inserting “‘IN GEN-
ERAL’’; and

(ii) by striking “The” and inserting ‘“‘Sub-
ject to title Il of the Federal Enterprise Reg-
ulatory Reform Act of 2003, the’’;

(B) in subsection (d)—

(i) in the subsection heading, by striking
“HUD”’ and inserting ‘‘DEPARTMENT OF THE
TREASURY’’; and

(ii) by striking ‘““Housing and Urban Devel-
opment” and inserting ‘‘the Department of
the Treasury’’; and

(C) by striking subsection (f);

(2) in section 1319A (12 U.S.C. 4520)—

(A) by striking ““(a) IN GENERAL.—"’; and

(B) by striking subsection (b);

(3) in section 1319F (12 U.S.C. 4525), by
striking paragraph (2);

(4) in the section heading for section 1328,
by striking “SECRETARY’ and inserting
“DIRECTOR"’;

(5) in section 1361 (12 U.S.C. 4611)—

(A) in subsection (e)(1), by striking the
first sentence and inserting the following:
“The Director shall establish the risk-based
capital test under this section by regula-
tion.”’; and

(B) in subsection (f), by striking ‘‘the Sec-
retary,”’;

(6) in section 1364(c) (12 U.S.C. 4614(c)), by
striking the last sentence;

(7) in section 1367(a)(2) (12 U.S.C. 4617(a)(2)),
by striking ““with the written concurrence of
the Secretary of the Treasury,”’;

(8) by striking section 1383;

(9) by striking ‘“Committee on Banking,
Finance and Urban Affairs’ and inserting
“Committee on Financial Services” each
place such term appears in sections 1319B,
1319G(c), 1328(a), 1336(b)(3)(C), 1337, and
1369(a)(3); and

(10) by striking ‘“‘Secretary’ and inserting
“‘Director’ each place such term appears in—

(A) subpart A of part 2 of subtitle A (except
in sections 1322, 1324, and 1325); and

(B) subtitle B (except in section 1361(d)(1)
and 1369E); and

(b) AMENDMENTS TO FANNIE MAE CHARTER
ACT.—The Federal National Mortgage Asso-
ciation Charter Act (12 U.S.C. 1716 et seq.) is
amended—

(1) by striking ‘“‘Director of the Office of
Federal Housing Enterprise Oversight of the
Department of Housing and Urban Develop-
ment’”’ each place such term appears, and in-
serting ‘‘Director of the Office of Federal En-
terprise Supervision of the Department of
the Treasury”, in—
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(A) section 303(c)(2) (12 U.S.C. 1718(c)(2));

(B) section 309(d)(3)(B) (12 U.S.C.
1723a(d)(3)(B)); and

(C) section 309(k)(1); and

(2) in section 309(n)—

(A) in paragraph (1), by inserting ‘‘the Di-
rector of the Office of Federal Enterprise Su-
pervision of the Department of the Treas-
ury,” after ““Senate,”’; and

(B) in paragraph (3)(B), by striking ‘‘Sec-
retary’ and inserting ‘‘Director of the Office
of Federal Enterprise Supervision of the De-
partment of the Treasury’.

(c) AMENDMENTS TO FREDDIE MAC ACT.—
The Federal Home Loan Mortgage Corpora-
tion Act (12 U.S.C. 1451 et seq.) is amended—

(1) by striking ‘“‘Director of the Office of
Federal Housing Enterprise Oversight of the
Department of Housing and Urban Develop-
ment’’ each place such term appears, and in-
serting ‘‘Director of the Office of Federal En-
terprise Supervision of the Department of
the Treasury”’, in—

(A) section 303(b)(2) (12 U.S.C. 1452(b)(2));

(B) section 303(h)(2) (12 U.S.C. 1452(h)(2));
and

(C) section 307(c)(1) (12 U.S.C. 1456(c)(1));

(2) in section 306(i) (12 U.S.C. 1455(i))—

(A) by striking ‘‘section 1316(c)”” and in-
serting ‘‘section 306(c)’’; and

(B) by striking ‘“‘section 106’ and inserting
“‘section 1316’’; and

(3) in section 307 (12 U.S.C. 1456)—

(A) in subsection (f)—

(i) in paragraph (1), by inserting ‘“‘the Di-
rector of the Office of Federal Enterprise Su-
pervision of the Department of the Treas-
ury,” after ““Senate,’’; and

(ii) in paragraph (3)(B), by striking ‘“‘Sec-
retary’” and inserting “‘Director of the Office
of Federal Enterprise Supervision of the De-
partment of the Treasury”.

(d) AMENDMENT TO TITLE 18, UNITED STATES
CoODE.—Section 1905 of title 18, United States
Code, is amended by striking ‘‘Office of Fed-
eral Housing Enterprise Oversight” and in-
serting ‘‘Office of Federal Enterprise Super-
vision of the Department of the Treasury”’.

(e) AMENDMENTS TO FLOOD DISASTER PRO-
TECTION ACT OF 1973.—Section 102(f)(3)(A) of
the Flood Disaster Protection Act of 1973 (42
U.S.C. 4012a(f)(3)(A)) is amended by striking
“Director of the Office of Federal Housing
Enterprise Oversight of the Department of
Housing and Urban Development’” and in-
serting ‘“‘Director of the Office of Federal En-
terprise Supervision of the Department of
the Treasury”.

(f) AMENDMENT TO DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT ACT.—Section 5 of
the Department of Housing and Urban Devel-
opment Act (42 U.S.C. 3534) is amended by
striking subsection (d).

(9) AMENDMENT TO TITLE 5, UNITED STATES
CoDE.—Section 5315 of title 5, United States
Code, is amended by striking the item relat-
ing to the Director of the Office of Federal
Housing Enterprise Oversight, Department
of Housing and Urban Development and in-
serting the following new item:

“Director of the Office of Federal Enter-
prise Oversight, Department of the Treas-
ury.”’.

SEC. 172. EFFECTIVE DATE.

Except as specifically provided otherwise
in this title, the amendments made by this
title shall take effect on, and shall apply be-
ginning on, the expiration of the l-year pe-
riod beginning on the date of enactment of
this Act.

TITLE II—-TRANSFER OF FUNCTIONS,
PERSONNEL, AND PROPERTY
SEC. 201. ABOLISHMENT OF OFHEO.

(&) IN GENERAL.—Effective at the end of
the l-year period beginning on the date of
enactment of this Act, the Office of Federal
Housing Enterprise Oversight of the Depart-
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ment of Housing and Urban Development and
the positions of the Director and Deputy Di-
rector of such Office are abolished.

(b) DISPOSITION OF AFFAIRS.—During the 1-
year period beginning on the date of enact-
ment of this Act, the Director of the Office
of Federal Housing Enterprise Oversight
shall, solely for the purpose of winding up
the affairs of the Office of Federal Housing
Enterprise Oversight—

(1) manage the employees of such Office
and provide for the payment of the com-
pensation and benefits of any such employee
which accrue before the effective date of any
transfer of such employee pursuant to sec-
tion 203; and

(2) may take any other action necessary
for the purpose of winding up the affairs of
the Office.

(c) STATUS OF EMPLOYEES AS FEDERAL
AGENCY EMPLOYEES.—The amendments made
by title | and the abolishment of the Office
of Federal Housing Enterprise Oversight
under subsection (a) of this section may not
be construed to affect the status of any em-
ployee of such Office as employees of an
agency of the United States for purposes of
any other provision of law during any time
such employee is so employed.

(d) USE OF PROPERTY AND SERVICES.—

(1) PROPERTY.—The Director of the Office
of Federal Enterprise Supervision of the De-
partment of the Treasury may use the prop-
erty of the Office of Federal Housing Enter-
prise Oversight to perform functions that
have been transferred to the Director of the
Office of Federal Enterprise Supervision for
such time as is reasonable to facilitate the
orderly transfer of functions under any other
provision of this Act, or any amendment
made by this Act to any other provision of
law.

(2) AGENCY SERVICES.—ANy agency, depart-
ment, or other instrumentality of the United
States, and any successor to any such agen-
cy, department, or instrumentality, which
was providing supporting services to the Of-
fice of Federal Housing Enterprise Oversight
before the expiration of the period under sub-
section (a) in connection with functions that
are transferred to the Director of the Office
of Federal Enterprise Supervision of the De-
partment of the Treasury shall—

(A) continue to provide such services, on a
reimbursable basis, until the transfer of such
functions is complete; and

(B) consult with any such agency to co-
ordinate and facilitate a prompt and reason-
able transition.

(e) SAVINGS PROVISIONS.—

(1) EXISTING RIGHTS, DUTIES, AND OBLIGA-
TIONS NOT AFFECTED.—Subsection (a) shall
not affect the validity of any right, duty, or
obligation of the United States, the Director
of the Office of Federal Housing Enterprise
Oversight, or any other person, which—

(A) arises under or pursuant to the title
X111 of the Housing and Community Develop-
ment Act of 1992 (12 U.S.C. 4501 et seq.), the
Federal National Mortgage Association
Charter Act (12 U.S.C. 1716 et seq.), the Fed-
eral Home Loan Mortgage Corporation Act
(12 U.S.C. 1451 et seq.), or any other provision
of law applicable with respect to such Office;
and

(B) existed on the day before the abolish-
ment under subsection (a) of this section.

(2) CONTINUATION OF suIlTs.—No action or
other proceeding commenced by or against
the Director of the Office of Federal Housing
Enterprise Oversight shall abate by reason of
the enactment of this Act, except that the
Director of the Office of Federal Enterprise
Supervision of the Department of the Treas-
ury shall be substituted for the Director of
the Office of Federal Housing Enterprise
Oversight as a party to any such action or
proceeding.
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SEC. 202. CONTINUATION AND COORDINATION OF
CERTAIN REGULATIONS.

All regulations, orders, determinations,
and resolutions that—

(1) were issued, made, prescribed, or al-
lowed to become effective by—

(A) the Office of Federal Housing Enter-
prise Oversight;

(B) the Secretary of Housing and Urban
Development and that relate to the Sec-
retary’s authority under—

(i) title XIIl of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4501
et seq.);

(if) under the Federal National Mortgage
Association Charter Act (12 U.S.C. 1716 et
seq.), with respect to the Federal National
Mortgage Association; or

(iii) the Federal Home Loan Mortgage Cor-
poration Act (12 U.S.C. 1451 et seq.); or

(C) a court of competent jurisdiction and
that relate to functions transferred by this
Act; and

(2) are in effect on the date of the abolish-
ment under section 201(a) of this Act,
shall remain in effect according to the terms
of such regulations, orders, determinations,
and resolutions, and shall be enforceable by
or against the Director of the Office of Fed-
eral Enterprise Supervision of the Depart-
ment of the Treasury until modified, termi-
nated, set aside, or superseded in accordance
with applicable law by such Board, any court
of competent jurisdiction, or operation of
law.

SEC. 203. TRANSFER AND RIGHTS OF EMPLOYEES
OF OFHEO.

(a) AUTHORITY TO TRANSFER.—The Director
of the Office of Federal Enterprise Super-
vision of the Department of the Treasury
may transfer employees of the Office of Fed-
eral Housing Enterprise Oversight to the Of-
fice of Federal Enterprise Supervision for
employment no later than the date of the
abolishment under section 201(a) of this Act,
as the Director considers appropriate. This
Act and the amendments made by this Act
shall not be considered to result in the trans-
fer of any function from one agency to an-
other or the replacement of one agency by
another, for purposes of section 3505 of title
5, United States Code, except to the extent
that the Director of the Office of Federal En-
terprise Supervision specifically provides so.

(b) APPOINTMENT AUTHORITY FOR EXCEPTED
AND SENIOR EXECUTIVE SERVICE EMPLOY-
EES.—

(1) IN GENERAL.—Subject to paragraph (2),
in the case of employees occupying positions
in the excepted service or the Senior Execu-
tive Service, any appointment authority es-
tablished pursuant to law or regulations of
the Office of Personnel Management for fill-
ing such positions shall be transferred.

(2) DECLINE OF TRANSFER.—The Director of
the Office of Federal Enterprise Supervision
of the Department of the Treasury may de-
cline a transfer of authority under paragraph
(1) (and the employees appointed pursuant
thereto) to the extent that such authority
relates to positions excepted from the com-
petitive service because of their confidential,
policy-making, policy-determining, or pol-
icy-advocating character, and noncareer po-
sitions in the Senior Executive Service
(within the meaning of section 3132(a)(7) of
title 5, United States Code).

(c) REORGANIZATION.—If the Director of the
Office of Federal Enterprise Supervision of
the Department of the Treasury determines,
after the end of the l-year period beginning
on the date of the abolishment under section
201(a), that a reorganization of the combined
work force is required, that reorganization
shall be deemed a major reorganization for
purposes of affording affected employees re-
tirement under section 8336(d)(2) or
8414(b)(1)(B) of title 5, United States Code.
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(d) EMPLOYEE BENEFIT PROGRAMS.—

(1) IN GENERAL.—ANy employee of the Of-
fice of Federal Housing Enterprise Oversight
accepting employment with the Director of
the Office of Federal Enterprise Supervision
of the Department of the Treasury as a re-
sult of a transfer under subsection (a) may
retain for 18 months after the date such
transfer occurs membership in any employee
benefit program of the Director of the Office
of Federal Enterprise Supervision of the De-
partment of the Treasury or the Office of
Federal Housing Enterprise Oversight, as ap-
plicable, including insurance, to which such
employee belongs on the date of the abolish-
ment under section 201(a) if—

(A) the employee does not elect to give up
the benefit or membership in the program;
and

(B) the benefit or program is continued by
the Director of the Office of Federal Enter-
prise Supervision.

(2) PAYMENT OF DIFFERENTIAL.—The dif-
ference in the costs between the benefits
which would have been provided by such
agency and those provided by this section
shall be paid by the Director of the Office of
Federal Enterprise Supervision. If any em-
ployee elects to give up membership in a
health insurance program or the health in-
surance program is not continued by such
Director, the employee shall be permitted to
select an alternate Federal health insurance
program within 30 days of such election or
notice, without regard to any other regu-
larly scheduled open season.

SEC. 204. TRANSFER OF PROPERTY AND FACILI-
TIES.

Upon the abolishment under section 201(a),
all property of the Office of Federal Housing
Enterprise Oversight shall transfer to the Di-
rector of the Office of Federal Enterprise Su-
pervision of the Department of the Treasury.

By Mr. COLEMAN:

S 1509. A bill to amend title 38,
United States Code, to provide a gra-
tuity to veterans, their spouses, and
children who contract HIV or AIDS as
a result of a blood transfusion relating
to a service-connected disability, and
for other purposes; to the Committee
on Veterans’ Affairs.

Mr. COLEMAN. Mr. President, | ask
unanimous consent that the text of the
bill 1 introduce today, the Eric and
Brian Simon Act of 2003, to provide
compensation to veterans, their
spouses, and children who contract HIV
or AIDS as a result of a blood trans-
fusion relating to a service-connected
injury, be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1509

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Eric and
Brian Simon Act of 2003"".

SEC. 2. GRATUITY FOR VETERANS AND DEPEND-
ENTS WHO CONTRACT HIV OR AIDS
FROM BLOOD TRANSFUSIONS RE-
LATING TO SERVICE-CONNECTED
DISABILITIES.

(a) IN GENERAL.—Subchapter 1V of chapter
11 of title 38, United States Code, is amended
by inserting after section 1137 the following
new section:
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“§1138. Gratuity for veterans and dependents
who contract HIV or AIDS from blood
transfusions relating to service-connected
disabilities
““(@) IN GENERAL.—Except as provided in

subsection (c), the Secretary shall pay a gra-

tuity in the amount of $100,000 to each indi-
vidual described in subsection (b) who has an

HIV infection or is diagnosed with AIDS.

“(b) ELIGIBLE INDIVIDUALS.—AnN individual
described in this subsection is any individual
as follows:

“(1) A veteran who—

“(A) was treated with HIV contaminated
blood transfusion, HIV contaminated blood
components, HIV contaminated human tis-
sue, or HIV contaminated organs (other than
Anti-hemophiliac Factor) as a result of a
service-connected disability; and

“(B) can assert through medical evidence
acceptable to the Secretary reasonable cer-
tainty of transmission of HIV as a result of
such treatment.

“(2) A lawful spouse, or former lawful
spouse, of a veteran described in paragraph
(1) after the time of treatment of such vet-
eran as described in that paragraph who can
assert through medical evidence acceptable
to the Secretary reasonable certainty of
transmission of HIV from such veteran.

““(3) Each natural child of a veteran de-
scribed in paragraph (1) conceived after the
time of treatment of such veteran as de-
scribed in that paragraph who can assert
through medical evidence acceptable to the
Secretary reasonable certainty of perinatal
transmission of HIV from such veteran.

““(c) EXCEPTION.—AnN individual described
in subsection (b) is not entitled to the pay-
ment of a gratuity under subsection (a) if the
individual has received a payment under sec-
tion 102 of the Ricky Ray Hemophilia Relief
Fund Act of 1998 (42 U.S.C. 300c-22 note) with
respect to an HIV or AIDS infection.

““(d) ACCEPTABLE MEDICAL EVIDENCE.—(1)
Except as provided in paragraph (2), medical
evidence acceptable to the Secretary under
subsection (b) shall include the following, as
applicable:

“(A) Evidence of infection with HIV or
AIDS.

“(B) In the case of a veteran described in
subsection (b)(1), evidence of the treatment
described in subsection (b)(1).

““(C) Evidence indicating no prior infection
with HIV or AIDS before the treatment de-
scribed in subsection (b)(1) that provided the
source of infection with HIV or AIDS.

‘(D) Evidence indicating that infection
with HIV or AIDS occurred after the date of
the treatment described in subsection (b)(1)
that provided the source of infection with
HIV or AIDS.

“(E) In the case of an individual described
in paragraph (2) or (3) of subsection (b), evi-
dence of transmission of HIV from a veteran
described in paragraph (1) of that subsection.

““(F) Such other evidence as the Secretary
may require.

“(2) The Secretary may waive an applica-
ble requirement for any evidence specified in
paragraph (1) if the Secretary determines
that such evidence was destroyed or is other-
wise unavailable as a result of circumstances
beyond the control of the individual con-
cerned.

““(e) PAYMENT FOR DECEASED INDIVIDUALS.—
(1) If an individual entitled to a gratuity
under this section is deceased at the time of
payment, payment shall be made as follows:

“(A) In the case of an individual who is
survived by a spouse living at the time of
payment, to the surviving spouse.

““(B) In the case of an individual whose sur-
viving spouse is not living at the time of
payment, to the children of the individual
living at the time of payment in equal
shares.
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“(C) In the case of an individual not de-
scribed by paragraph (1) or (2), to the parents
of the individual living at the time of pay-
ment in equal shares.

“(2) An individual described in paragraph
(2) or (3) of subsection (b) who is entitled to
a gratuity under subsection (a) is also enti-
tled to payment under paragraph (1) with re-
spect to a deceased individual.

““(3) In this subsection:

“(A) The term ‘spouse’, with respect to an
individual described in paragraph (1), means
the individual who was lawfully married to
such individual at the time of death.

“(B) The term ‘child’ includes a recognized
natural child, a stepchild who lived with
such individual in a parent-child relation-
ship, and an adopted child.

“(C) The term ‘parent’ includes fathers and
moths through adoption.

“(f) APPLICATION.—(1) A person seeking
payment of a gratuity under subsection (a)
shall submit to the Secretary an application
therefor in such form and containing such
information as the Secretary shall require.

“(2) If an individual described in sub-
section (b) dies before submitting an applica-
tion for a gratuity under subsection (a), an
individual who would be entitled to payment
under subsection (e) with respect to such de-
ceased individual may submit an application
for the gratuity under paragraph (1).

““(g) TREATMENT OF GRATUITY FOR INSUR-
ANCE PURPOSES.—(1) A payment under this
section shall not be considered as any form
of compensation or reimbursement for a loss
for purposes of imposing liability on the in-
dividual receiving the payment, or on the
basis of such receipt, to repay any insurance
carrier for insurance payments or to repay
any person on account of worker’s compensa-
tion payments.

““(2) A payment under this section shall not
affect any claim against an insurance carrier
with respect to insurance or against any per-
son with respect to worker’s compensation.

““(h) DEFINITIONS.—In this section:

‘(1) The term ‘AIDS’ means acquired im-
mune deficiency syndrome.

“(2) The term ‘HIV’ means human
munodeficiency virus.””.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 11 of
that title is amended by inserting after the
item relating to section 1137 the following
new item:

*“1138. Gratuity for veterans and dependents
who contract HIV or AIDS from
blood transfusions relating to
service-connected disabilities.”.

im-

By Mr. LEAHY (for himself, Mr.
JEFFORDS, Mr. FEINGOLD, Mr.
KENNEDY, Mr. KERRY, and Mr.
DAYTON):

S. 1510. A bill to amend the Immigra-
tion and Nationality Act to provide a
mechanism for United States citizens
and lawful permanent residents to
sponsor their permanent partners for
resident in the United States, and for
other purposes; to the Committee on
the Judiciary.

Mr. LEAHY. Today | am introducing
the Permanent Partners Immigration
Act, a Senate companion to legislation
that Representative NADLER of New
York has introduced in the House for
each of the last three Congresses. This
legislation would allow U.S. citizens
and legal permanent residents to peti-
tion for their foreign same-sex partners
to come to the United States under our
family immigration system. | am
pleased to be joined in introducing this
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bill by Senators JEFFORDS, FEINGOLD,
KENNEDY, and KERRY.

Under current law, committed part-
ners of Americans are unable to use the
family immigration system, which ac-
counts for about 75 percent of the green
cards and immigrant visas granted an-
nually by the United States. As a re-
sult, gay Americans who are in this sit-
uation must live apart from their part-
ners, or leave the country if they want
to live legally and permanently with
them.

This bill rectifies that situation,
while retaining strong prohibitions
against fraud. To qualify as a perma-
nent partner, petitioners must prove
that they are at least 18 and in a com-
mitted, intimate relationship with an-
other adult in which both parties in-
tend a lifelong commitment, and are fi-
nancially interdependent with one’s
partner. They must also prove that
they are not married to, or in a perma-
nent partnership with, anyone other
than that person, and are unable to
contract with that person a marriage
cognizable under the Immigration and
Nationality Act. Proof could include
sworn affidavits from friends and fam-
ily and documentation of financial
interdependence. Penalties for fraud
would be the same as penalties for mar-
riage fraud—up to five years in prison
and $250,000 in fines for the U.S. citizen
partner, and deportation for the alien
partner.

There are Vermonters who are in-
volved in permanent partnerships with
foreign nationals and who have felt
abandoned by our laws in this area.
This bill would allow them—and other
gay and lesbian Americans throughout
our Nation who have come to feel that
our immigration laws are discrimina-
tory—to be a fuller part of our society.

The idea that immigration benefits
should be extended to same-sex couples
has become increasingly prevalent
around the world. Indeed, fifteen na-
tions Australia, Belgium, Canada, Den-
mark, Finland, France, Germany, Ice-
land, Israel, the Netherlands, New Zea-
land, Norway, South Africa, Sweden
and the United Kingdom—recognize
same-sex couples for immigration pur-
poses.

Our immigration laws treat gays and
lesbians in committed relationships as
second-class citizens, and that needs to
change. It is the right thing to do for
the people involved, it is the sensible
step to take in the interest of having a
fair and consistent policy, and | hope
that the Senate will act.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1510

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; AMENDMENTS TO IM-
MIGRATION AND NATIONALITY ACT.

(a) SHORT TITLE.—This Act may be cited as
the “Permanent Partners Immigration Act
of 2003”".

(b) AMENDMENTS TO IMMIGRATION AND NA-
TIONALITY ACT.—Except as otherwise specifi-
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cally provided whenever in this Act an
amendment or repeal is expressed as the
amendment or repeal of a section or other
provision, the reference shall be considered
to be made to that section or provision in
the Immigration and Nationality Act.

SEC. 2. DEFINITIONS.

Section 101(a) (8 U.S.C. 1101(a)) is amend-
ed—

(1) in paragraph (15)(K)(ii), by inserting ‘“‘or
permanent partnership’” after ‘“marriage’’;
and

(2) by adding at the end the following:

“(51) The term ‘permanent partner’ means
an individual 18 years of age or older who—

“(A) is In a committed, intimate relation-
ship with another individual 18 years of age
or older in which both parties intend a life-
long commitment;

“(B) is financially
that other individual;

“(C) is not married to or in a permanent
partnership with anyone other than that
other individual;

“(D) is unable to contract with that other
individual a marriage cognizable under this
Act; and

“(E) is not a first, second, or third degree
blood relation of that other individual.

“(52) The term ‘permanent partnership’
means the relationship that exists between
two permanent partners.”’.

SEC. 3. WORLDWIDE LEVEL OF IMMIGRATION.

Section 201(b)(2)(A)(i) @8 uU.s.C.
1151(b)(2)(A)(i)) is amended—

(1) by inserting ‘‘permanent partners,”
after ‘‘spouses,’’;

(2) by inserting ‘“‘or permanent partner’’
after ‘““spouse’ each place such term appears;
and

(3) by striking ‘‘remarries.” and inserting
‘“‘remarries or enters a permanent partner-
ship with another person.”.

SEC. 4. NUMERICAL LIMITATIONS ON
VIDUAL FOREIGN STATES.

(a) PER COUNTRY LEVELS.—Section 202(a)(4)
(8 U.S.C. 1152(a)(4)) is amended—

(1) in the heading, by inserting ‘‘, PERMA-
NENT PARTNERS,”” after ‘‘SPOUSES’’;

(2) in subparagraph (A), in the heading by
inserting ‘‘, PERMANENT PARTNERS,” after
‘“SPOUSES’’; and

(3) in subparagraph (C), in the heading by
inserting ““WITHOUT PERMANENT PARTNERS”
after “‘“DAUGHTERS”.

(b) RULES FOR CHARGEABILITY.—Section
202(b)(2) (8 U.S.C. 1152(b)(2)) is amended—

(1) by inserting ‘“‘or permanent partner’”’
after ‘“‘spouse’ each place such term appears;
and

(2) by inserting ‘“‘or permanent partners’’
after ‘*husband and wife’”.

SEC. 5. ALLOCATION OF IMMIGRANT VISAS.

(a) PREFERENCE ALLOCATION FOR FAMILY
MEMBERS OF PERMANENT RESIDENT ALIENS.—
Section 203(a)(2) (8 U.S.C. 1153(a)(2)) is
amended—

(1) in the heading—

(A) by striking ‘“‘and’” after ‘*SPOUSES’’ and
inserting ‘‘, PERMANENT PARTNERS,”’; and
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(B) by inserting “WITHOUT PERMANENT
PARTNERS’ after ‘‘SONS’ and after ‘‘DAUGH-
TERS”’; and

(2) in subparagraph (A)—

(A) by inserting ‘‘, permanent partners,”’
after ‘‘spouses’’; and

(B) by inserting “without permanent part-
ners’’ after ‘‘sons’’ and after ‘‘daughters”.

(b) PREFERENCE ALLOCATION FOR SONS AND
DAUGHTERS OF CITIZENS.—Section 203(a)(3) (8
U.S.C. 1153(a)(3)) is amended—

(1) in the heading, by inserting ‘‘AND
DAUGHTERS AND SONS WITH PERMANENT PART-
NERS’’ after ‘‘DAUGHTERS’’; and

(2) by inserting ‘“‘or daughters or sons with
permanent partners’ after ‘“‘daughters”.

(c) EMPLOYMENT CREATION.—Section
203(b)(5)(A)(ii) (8 U.S.C. 1153(b)(5)(A)(ii)) is
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amended by inserting ‘“‘permanent partner,”’
after ‘‘spouse,”.

(d) TREATMENT OF FAMILY MEMBERS.—Sec-
tion 203(d) (8 U.S.C. 1153(d)) is amended by in-
serting ‘‘, permanent partner,” after
‘‘spouse’” each place such term appears.

SEC. 6. PROCEDURE FOR GRANTING IMMIGRANT
STATUS.

(a) CLASSIFICATION PETITIONS.—Section
204(a)(1) (8 U.S.C. 1154(a)(1)) is amended—

(1) in subparagraph (A)(ii), by inserting “‘or
permanent partner’” after ‘‘spouse’’;

(2) in subparagraph (A)(iii)—

(A) by inserting ‘“‘or permanent partner”’
after ‘“‘spouse’ each place such term appears;
and

(B) in subclause (), by inserting ‘“‘or per-
manent partnership’” after ‘“‘marriage’ each
place such term appears; and

(3) in subparagraph (B)—

(A) by inserting ‘“‘or permanent partner”’
after ‘““spouse’ each place such term appears;
and

(B) by inserting ‘“‘or permanent partner-
ship’” after ““marriage’ each place such term
appears.

(b) IMMIGRATION FRAUD PREVENTION.—Sec-
tion 204(c) (8 U.S.C. 1154(c)) is amended—

(1) by inserting ‘“‘or permanent partner’”’
after ‘“‘spouse’ each place such term appears;
and

(2) by inserting ‘‘or permanent partner-
ship’ after ‘““marriage’ each place such term
appears.

SEC. 7. ANNUAL ADMISSION OF REFUGEES AND
ADMISSION OF EMERGENCY SITUA-
TION REFUGEES.

Section 207(c) (8 U.S.C. 1157(c)) is amend-
ed—

(1) in paragraph (2)—

(A) by inserting ‘‘, permanent partner,”’
after ‘“‘spouse’ each place such term appears;
and

(B) by inserting ‘‘, permanent partner’s,”’
after ‘‘spouse’s’’; and

(2) in paragraph (4), by inserting ““, perma-
nent partner,’” after ‘‘spouse”.
SEC. 8. ASYLUM.

Section 208(b)(3) (8 U.S.C.
amended—

(1) in the heading, by inserting ‘““OR PERMA-
NENT PARTNER’’ after ‘‘SPOUSE’’; and

(2) in subparagraph (A), by inserting *‘, per-
manent partner,” after ‘“‘spouse”.

SEC. 9. ADJUSTMENT OF STATUS OF REFUGEES.

Section 209(b)(3) (8 U.S.C. 1159(b)(3)) is
amended by inserting ‘‘, permanent part-
ner,”” after ‘‘spouse”’.

SEC. 10. INADMISSIBLE ALIENS.

(@) CLASSES OF ALIENS INELIGIBLE FOR
VISAS OR ADMISSION.—Section 212(a) (8 U.S.C.
1182(a)) is amended—

(1) in paragraph (3)(D)(iv), by inserting
“‘permanent partner,” after ‘‘spouse,” each
place such term appears;

(2) in paragraph (4)(C)(i)(l), by inserting “‘,
permanent partner,’”” after ‘‘spouse’’;

(3) in paragraph (6)(E)(ii), by inserting
“‘permanent partner,” after ‘‘spouse,” each
place such term appears; and

(4) in paragraph (9)(B)(v), by inserting “,
permanent partner,” after ‘‘spouse’ each
place such term appears.

(b) WAIVERS.—Section 212(d) (8 U.S.C.
1182(d)) is amended—

(1) in paragraph (11), by inserting ‘‘perma-
nent partner,’” after ‘‘spouse,”; and

(2) in paragraph (12), by inserting *‘, perma-
nent partner,’” after ‘‘spouse”.

(c) WAIVERS OF INADMISSIBILITY ON HEALTH-
RELATED GROUNDS.—Section 212(g)(1)(A) (8
U.S.C. 1182(g)(1)(A)) is amended by inserting
“, permanent partner,’” after ‘‘spouse’.

(d) WAIVERS OF INADMISSIBILITY ON CRIMI-
NAL AND RELATED GROUNDS.—Section
212(h)(1)(B) (8 U.S.C. 1182(h)(1)(B)) is amended
by inserting ‘‘permanent partner,” after
‘‘spouse,’” each place such term appears.
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(e) WAIVER OF INADMISSIBILITY FOR Mis-
REPRESENTATION.—Section 212(i)(1) (8 U.S.C.
1182(i)(1)) is amended—

(1) by inserting ‘“permanent partner,” after
‘‘spouse,’’; and

(2) by inserting *,
after “‘resident spouse”.
SEC. 11. NONIMMIGRANT STATUS FOR PERMA-

NENT PARTNERS AWAITING THE
AVAILABILITY OF AN IMMIGRANT
VISA.

Section 214 (8 U.S.C. 1184) is amended—

(1) by redesignating subsections (0) and (p)
as added by sections 1102(b) and 1103(b), re-
spectively, of the Departments of Commerce,
Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 2001, as
enacted into law by section 1(a)(2) of P.L.
106-553, as subsections (p) and (q), respec-
tively; and

(2) in subsection (q) (as so redesignated)—

(A) in paragraph (1), by inserting ‘“‘or per-
manent partner’’ after ‘‘spouse’’; and

(B) in paragraph (2), by inserting ‘‘or per-
manent partnership’” after ‘“marriage’” each
place such term appears.

SEC. 12. CONDITIONAL PERMANENT RESIDENT
STATUS FOR CERTAIN ALIEN
SPOUSES, PERMANENT PARTNERS,
AND SONS AND DAUGHTERS.

(a) SECTION HEADING.—

(1) IN GENERAL.—The section heading for
section 216 (8 U.S.C. 1186a) is amended by in-
serting ‘“AND PERMANENT PARTNERS’ after
““‘SPOUSES™".

(2) CLERICAL AMENDMENT.—The table of
contents is amended by amending the item
relating to section 216 to read as follows:
‘“‘Sec. 216. Conditional permanent resident

status for certain alien spouses
and permanent partners and
sons and daughters.”’.

(b) IN GENERAL.—Section 216(a) (8 U.S.C.
1186a(a)) is amended—

(1) in paragraph (1), by inserting ‘‘or per-
manent partner’ after ‘“spouse’’;

(2) in paragraph (2)(A), by inserting ‘‘or
permanent partner’” after ‘“‘spouse’’;

(3) in paragraph (2)(B), by inserting ‘“‘per-
manent partner,’” after ‘‘spouse,’’; and

(4) in paragraph (2)(C), by inserting ‘‘per-
manent partner,’” after ‘‘spouse,”.

(c) TERMINATION OF STATUS IF FINDING
THAT QUALIFYING MARRIAGE IMPROPER.—Sec-
tion 216(b) (8 U.S.C. 1186a(b)) is amended—

(1) in the heading, by inserting ‘““OR PERMA-
NENT PARTNERSHIP’’ after ‘““MARRIAGE’’;

(2) in paragraph (1)(A), by inserting ‘‘or
permanent partnership’ after ‘“‘marriage’’;
and

(3) in paragraph (1)(A)(ii)—

(A) by inserting “‘or has ceased to satisfy
the criteria for being considered a perma-
nent partnership under this Act,” after ‘“‘ter-
minated,”’; and

(B) by inserting ‘‘or permanent partner’’
after ‘‘spouse”.

(d) REQUIREMENTS OF TIMELY PETITION AND
INTERVIEW FOR REMOVAL OF CONDITION.—Sec-
tion 216(c) (8 U.S.C. 1186a(c)) is amended—

(1) in paragraphs (1), ()(A)(ii), (3)(A)(ii),
(3)(C), (4)(B), and (4)(C), by inserting ‘“‘or per-
manent partner’”’ after ‘‘spouse’ each place
such term appears; and

(2) in paragraph (3)(A), in the matter fol-
lowing clause (ii), and in paragraphs (3)(D),
(4)(B), and (4)(C), by inserting “‘or permanent
partnership” after ‘“‘marriage’” each place
such term appears.

(e) CONTENTS OF  PETITION.—Section
216(d)(1) (8 U.S.C. 1186a(d)(1)) is amended—

(1) in subparagraph (A)—

(A) in the heading, by inserting ‘““OR PER-
MANENT PARTNERSHIP’ after ‘“MARRIAGE’’;

(B) in clause (i)—

(i) in the matter preceding subclause (1), by
inserting ‘“‘or permanent partnership’” after
“marriage’’;
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(ii) in subclause (1), by inserting before the
comma at the end “‘, or is a permanent part-
nership recognized under this Act’’; and

(iii) in subclause (11)—

(1) by inserting ““or has not ceased to sat-
isfy the criteria for being considered a per-
manent partnership under this Act,” after
“terminated,”’; and

(I1) by inserting ‘‘or permanent partner’”
after ‘‘spouse’’; and

(C) in clause (ii), by inserting ‘“‘or perma-
nent partner” after ‘“‘spouse’’; and

(2) in subparagraph (B)(i)—

(A) by inserting ‘“‘or permanent partner-
ship’ after ““marriage’”’; and

(B) by inserting ‘‘or permanent partner’’
after ‘‘spouse’’.

(e) DEFINITIONS.—Section 216(g) (8 U.S.C.
1186a(g)) is amended—

(1) in paragraph (1)—

(A) by inserting ‘“‘or permanent partner’’
after ‘“‘spouse’ each place such term appears;
and

(B) by inserting ‘‘or permanent partner-
ship’ after ‘““marriage’ each place such term
appears;

(2) in paragraph (2), by inserting ‘“‘or per-
manent partnership’ after ‘““marriage’’;

(3) in paragraph (3), by inserting ‘“‘or per-
manent partnership’ after ‘““marriage’’; and

(4) in paragraph (4)—

(A) by inserting ‘“‘or permanent partner”
after ‘“‘spouse’ each place such term appears;
and

(B) by inserting ‘“‘or permanent partner-
ship’ after “‘marriage’.

SEC. 13. CONDITIONAL PERMANENT RESIDENT
STATUS FOR CERTAIN ALIEN ENTRE-
PRENEURS, SPOUSES, PERMANENT
PARTNERS, AND CHILDREN.

(a) SECTION HEADING.—

(1) IN GENERAL.—Section 216A (8 U.S.C.
1186b) is amended in the heading by inserting
‘“OR PERMANENT PARTNERS’ after ‘‘SPOUSES”.

(2) CLERICAL AMENDMENT.—The table of
contents is amended by amending the item
relating to section 216A to read as follows:
““‘Sec. 216. Conditional permanent resident

status for certain alien entre-
preneurs, spouses or permanent
partners, and children.”’.

(b) IN GENERAL.—Section 216A(a) (8 U.S.C.
1186b(a)) is amended, in paragraphs (1),
(2)(A), (2)(B), and (2)(C), by inserting “‘or per-
manent partner’” after ‘‘spouse’ each place
such term appears.

(c) TERMINATION OF STATUS IF FINDING
THAT QUALIFYING ENTREPRENEURSHIP IM-
PROPER.—Section 216A(b)(1) (€] U.S.C.
1186b(b)(1)) is amended in the matter fol-
lowing subparagraph (C), by inserting ‘“‘or
permanent partner’” after ‘‘spouse’.

(d) REQUIREMENTS OF TIMELY PETITION AND
INTERVIEW FOR REMOVAL OF CONDITION.—Sec-
tion 216A(c) (8 U.S.C. 1186b(c)) is amended, in
paragraphs (1), (2)(A)(ii), and (3)(C), by in-
serting ‘‘or permanent partner” after
‘‘spouse’’.

(e) DEFINITIONS.—Section 216A(f)(2) (8
U.S.C. 1186b(f)(2)) is amended by inserting
‘‘or permanent partner’ after ‘‘spouse’ each
place such term appears.

SEC. 14. DEPORTABLE ALIENS.

(a) IN GENERAL.—Section 237(a) (8 U.S.C.
1227(a)) is amended—

(1) in paragraph (1)—

(A) in subparagraph (D)(i), by inserting ‘“‘or
permanent partners’” after ‘‘spouses’ each
place such term appears;

(B) in subparagraph (E)—

(i) in clause (ii), by inserting ‘“or perma-
nent partner’ after “‘spouse’’; and

(ii) in clause (iii), by inserting ‘‘or perma-
nent partner’ after ‘‘spouse’’;

(C) in subparagraph (H)(i)(1), by inserting
“‘or permanent partner’” after ‘‘spouse’’; and

(D) by adding at the end the following:
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“(I) PERMANENT PARTNERSHIP FRAUD.—AnN
alien shall be considered to be deportable as
having procured a visa or other documenta-
tion by fraud (within the meaning of section
212(a)(6)(C)(i)) and to be in the United States
in violation of this Act (within the meaning
of subparagraph (B)) if—

‘(i) the alien obtains any admission to the
United States with an immigrant visa or
other documentation procured on the basis
of a permanent partnership entered into less
than 2 years prior to such admission and
which, within 2 years subsequent to such ad-
mission, is terminated because the criteria
for permanent partnership are no longer ful-
filled, unless the alien establishes to the sat-
isfaction of the Secretary of Homeland Secu-
rity that such permanent partnership was
not contracted for the purpose of evading
any provisions of the immigration laws; or

“(ii) it appears to the satisfaction of the
Secretary of Homeland Security that the
alien has failed or refused to fulfill the
alien’s permanent partnership which in the
opinion of the Secretary of Homeland Secu-
rity was made for the purpose of procuring
the alien’s admission as an immigrant.”’;

(2) in paragraph (2)(E)(i), by inserting “‘or
permanent partner” after ‘‘spouse” each
place such term appears; and

(3) in paragraph (3)(C)(ii), by inserting ‘‘or
permanent partner” after ‘‘spouse” each
place such term appears.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—Section 237(a) (8 U.S.C. 1227(a)) is
amended by striking ‘“Attorney General”
each place that term appears and inserting
““‘Secretary of Homeland Security”’.

SEC. 15. REMOVAL PROCEEDINGS.

Section 240(e)(1) (8 U.S.C. 1229a(e)(1)) is
amended by inserting ‘‘permanent partner,”’
after ‘‘spouse,”.

SEC. 16. CANCELLATION OF REMOVAL; ADJUST-
MENT OF STATUS.

Section 240A(b) (8 U.S.C.
amended—

(1) in paragraph (1)(D), by inserting ‘“‘per-
manent partner,”” after ‘‘spouse,’; and

(2) in paragraph (2)—

(A) in the heading, by inserting *,
NENT PARTNER,” after ‘‘sPOUSE’’; and

(B) in subparagraph (A), by inserting
permanent partner,” after ‘‘spouse’” each
place such term appears.

SEC. 17. ADJUSTMENT OF STATUS OF NON-
IMMIGRANT TO THAT OF PERSON
ADMITTED FOR PERMANENT RESI-
DENCE.

(a) PROHIBITION ON ADJUSTMENT OF STA-
Tus.—Section 245(d) (8 U.S.C. 1255(d)) is
amended by inserting ‘“‘or permanent part-
nership’ after ““marriage”.

(b) AVOIDING IMMIGRATION FRAUD.—Section
245(e) (8 U.S.C. 1255(e)) is amended—

(1) in paragraph (1), by inserting ‘“‘or per-
manent partnership’ after ‘““marriage’’; and

(2) by adding at the end the following:

““(4) Paragraph (1) and section 204(g) shall
not apply with respect to a permanent part-
nership if the alien establishes by clear and
convincing evidence to the satisfaction of
the Secretary of Homeland Security that the
permanent partnership was entered into in
good faith and in accordance with section
101(a)(51) and the permanent partnership was
not entered into for the purpose of procuring
the alien’s admission as an immigrant and
no fee or other consideration was given
(other than a fee or other consideration to
an attorney for assistance in preparation of
a lawful petition) for the filing of a petition
under section 204(a) or 214(d) with respect to
the alien permanent partner. In accordance
with regulations, there shall be only one
level of administrative appellate review for
each alien under the previous sentence.”.

(c) ADJUSTMENT OF STATUS FOR CERTAIN
ALIENS PAYING FEE.—Section 245(i)(1)(B) (8
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U.S.C. 1255(i)(1)(B)) is amended by inserting
‘, permanent partner,” after ‘‘spouse”.

(d) INFORMANTS.—Section 245(j) (8 U.S.C.
1255(])) is amended by inserting ‘‘permanent
partner,” after ‘‘spouse,” each place such
term appears.

(e) TECHNICAL AND CONFORMING AMEND-
MENTS.—Section 245 (8 U.S.C. 1255) is amend-
ed by striking ‘“‘Attorney General” each
place that term appears and inserting ‘“‘Sec-
retary of Homeland Security”.

SEC. 18. MISREPRESENTATION AND CONCEAL-
MENT OF FACTS.

Section 275(c) (8 U.S.C. 1325(c)) is amended
by inserting ‘“‘or permanent partnership”’
after “marriage”.

SEC. 19. REQUIREMENTS AS TO RESIDENCE,
GOOD MORAL CHARACTER, ATTACH-
MENT TO THE PRINCIPLES OF THE
CONSTITUTION.

Section 316(b) (8 U.S.C. 1427(b)) is amended,
in the matter following paragraph (2), by in-
serting ‘“‘or permanent partner” after
‘“‘spouse’’.

SEC. 20. FORMER CITIZENS OF UNITED STATES
REGAINING UNITED STATES CITI-
ZENSHIP.

Section 324(a) (8 U.S.C. 1435(a)) is amended,
in the matter following ‘“‘after September 22,
1922,”’, by inserting ‘“‘or permanent partner-
ship’ after ““marriage’ each place such term
appears.

SEC. 21. APPLICATION OF FAMILY UNITY PROVI-
SIONS TO PERMANENT PARTNERS
OF CERTAIN LIFE ACT BENE-
FICIARIES.

Section 1504 of division B of the Miscella-
neous Appropriations Act, 2001, as enacted
into law by section 1(a)(4) of Public Law 106-
554, is amended—

(1) in the section heading, by inserting “,
PERMANENT PARTNERS,” after
“SPOUSES’’;

(2) in subsection (a), by inserting *‘, perma-
nent partner,’”” after ‘‘spouse’’; and

(3) in each of subsections (b) and (c)—

(A) in the subsection headings, by insert-
ing ‘, PERMANENT PARTNERS,” after
““SPOUSES’’; and

(B) by inserting ‘‘, permanent partner,”
after “‘spouse’ each place such term appears.

Mr. KENNEDY. Mr. President, it is a
privilege to join Senator LEAHY in the
introduction of the Permanent Part-
ners Immigration Act, to address the
injustice in our immigration law on
gay and lesbian couples.

The reunification of families is one of
the cornerstones of our immigration
policy. The American Dream is about
opportunity and it is about family life
as well. When one member of a family
comes to the United States alone, we
try to make it possible for their
spouse, children, and siblings to join
them in the future.

Every year, our immigration policy
reunites literally hundreds of thou-
sands of families. In 2002, almost 400,000
immigrants came to the United States
to join spouses who are citizens or
legal permanent residents. Thousands
more siblings and children joined
mothers, fathers, brothers and sisters.

Shamefully, though, our current law
left thousands of other families perma-
nently divided. Because of their sexual
orientation, lesbian and gay couples
are kept apart, or forced to stay to-
gether illegally, with one partner in
constant fear of deportation. They are
denied the half of the American Dream
that we offer to other citizens and im-
migrants.
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Qur bill will remedy this injustice. It
gives the same-sex permanent partners
of citizens and permanent residents the
opportunity to join their loved ones in
our country. They must meet strict
standards of eligibility, like those ap-
plied to spouses. To gain entrance,
they must prove that they are finan-
cially interdependent with their part-
ners in the United States and that they
are in a lifelong relationship.

Most of our major allies and trading
partners already grant immigration
benefits to same-sex couples. Now, by
bringing family reunification to all of
our citizens and residents, our bill rec-
ognizes the common humanity of gay
and lesbian Americans. It is time for
Congress to act on this issue, and |
urge my colleagues to support this im-
portant step in making our immigra-
tion laws fairer.

By Mr. KYL (for himself and Mr.
MCCAIN):

S. 1511. A bill to designate the De-
partment of Veterans Affairs Medical
Center in Prescott, Arizona, as the
“Bob Stump Department of Veterans
Affairs Medical Center’; to the Com-
mittee on Veterans’ Affairs.

Mr. KYL. Mr. President, today Sen-
ator McCAIN and | are introducing leg-
islation to rename the VA Medical
Center in Prescott, AZ. to honor our
colleague Bob Stump, who died on June
20. This legislation was introduced by
Congressman JiM KoLBE and the other
seven Arizona House Members on July
21.

I had the pleasure of serving with
Bob Stump in the House of Representa-
tives in the late 1980s and early 1900s.
He was a fine man, and a great public
servant. A patriot and a hard-working
legislator, he did not seek headlines or
glory, preferring to work quietly, with-
out fanfare, on behalf of Arizona’s in-
terests—and the Nation’s.

For Bob Stump, actions were louder
than words. He didn’t say much, but
you always knew where he stood.

Before coming to Congress, Bob
served in both houses of the Arizona
legislature from 1959 to 1976—that final
year as president of the Arizona State
Senate. His congressional tenure cul-
minated in his six years as Chairman of
the House Committee on Veterans’ Af-
fairs, a perch from which he improved
the lives of his fellow veterans in innu-
merable ways. As Chairman of the
House Armed Services Committee for
two years, he helped to ensure Amer-
ica’s military readiness by advocating
tirelessly for better U.S. military tech-
nology and protecting the important
work underway at Arizona’s military
bases.

Bob’s concern for the military, of
course, was personnel. When he entered
the Navy to serve his country in time
of war, he was all of 16 years old. He
spent three years, 1943 to 1946, as a
medic on the U.S.S. Tulagi. He was de-
termined to protect Arlington National
Cemetery and to see to it that a World
War Il memorial was approved for con-
struction on the Mall here in Wash-
ington.
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Bob Stump’s work to promote the
welfare of current and past members of
the Armed Services is well-known to
Arizona’s veterans. By naming the
Prescott VA Health Center in his
honor, we will ensure that his exem-
plary character and contributions are
remembered by all those who pass
through its doors in the future.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1511

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. BOB STUMP DEPARTMENT OF VET-
ERANS AFFAIRS MEDICAL CENTER,
PRESCOTT, ARIZONA.

(a) DESIGNATION.—The Department of Vet-
erans Affairs Medical Center located in Pres-
cott, Arizona, is hereby designated as the
“Bob Stump Department of Veterans Affairs
Medical Center’’.

(b) REFERENCES.—AnNy reference to such
medical center in any law, regulation, map,
document, or other paper of the United
States shall be considered to be a reference
to the Bob Stump Department of Veterans
Affairs Medical Center.

Mr. MCcCAIN. Mr. President, I am
proud to join Senator KyL in intro-
ducing legislation that would rename
the Veterans Administration medical
center in Prescott, AZ after Bob
Stump.

In June of this year, Arizonans suf-
fered a major loss with the passing of
Bob Stump, a native son who made his
mark for our State and our Nation.
Congressman Stump had a patriot’s de-
votion to those who served our country
in uniform. He will be deeply missed by
his friends, family and a grateful Na-
tion.

Congressman Stump served his coun-
try and the residents of Arizona admi-
rably in the United States Navy, dur-
ing World War II; in the Arizona State
legislature; and in the United States
Congress.

Congressman Stump’s service in the
House of Representatives was marked
by this dedication to his constituents
in Arizona. Never one for the trappings
of a political office, Bob read and re-
sponded to all of his mail, he never had
Press Secretary and often answered the
office phone personally.

One could not overlook his leadership
in Defense and Veterans issues. Serving
as Chairman of the Veterans Affairs
Committee, his work has so beneficial
to America’s veterans that a street in
Arlington National Cemetery was
named after him. Everywhere | travel,
veterans remark to me that Bob Stump
put Veterans needs first.

Bob’s strong leadership of the House
Armed Services Committee helped
usher in many of the technological ad-
vances that characterize our modern
military.

This legislation serves as a memorial
to a member of Congress who left an
indelible legacy.
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By Mr. DODD (for himself and
Mr. LIEBERMAN):

S. 1512. A bill to amend the Internal
Revenue Code of 1986 to exclude from
income and employment taxes and
wage withholding property tax rebates
and other benefits provided to volun-
teer firefighters and emergency med-
ical responders; to the Committee on
Finance.

Mr. DODD. Mr. President. I am
pleased to rise today with my colleague
Senator LIEBERMAN to introduce legis-
lation that would amend the Internal
Revenue Code to exclude property tax
abatements, provided by local govern-
ments to volunteer firefighters and
emergency medical responders, from
the definition of income and wages.
Congressman JOHN LARsoN of Con-
necticut introduced identical legisla-
tion in the House.

Seventy-five percent of firefighters
in our country are volunteers. Unfortu-
nately, statistics show that the num-
ber of volunteer firefighters and emer-
gency responders have been declining
in past years at an alarming rate. The
number of volunteer firefighters
around the country has declined by 5 to
10 percent since 1983, while the number
of emergency calls made has sharply
increased.

Many municipalities throughout the
country, including the State of Con-
necticut, offer stipends and property
tax abatements of up to $1,000 per year
to volunteer firefighters, emergency
medical technicians, paramedics, and
ambulance drivers. These incentives
have helped local fire departments in
their volunteer recruitment efforts
throughout the country.

Last year the IRS ruled that prop-
erty tax abatements to volunteers
should be treated as wages and income.
This ruling would undermine the ef-
forts of localities across the country to
recruit more volunteer firefighters.

The bill that Senator LIEBERMAN and
I are introducing amends the Internal
Revenue Code to exclude property tax
abatements and stipends for volunteer
firefighters and emergency medical re-
sponders from the definition of income
and wages. This bill would allow local
governments around the country to
continue providing these incentives to
their volunteer firefighters and emer-
gency medical responders.

The President has recently called for
Americans to volunteer in their com-
munities. When both heads of house-
hold hold full-time employment, it is
often too difficult for them to take
time away from their families without
some form of compensation. A $1,000
property tax break is not a large re-
quest for the great service these men
and women provide to our commu-
nities. They risk their lives for others.
The least we can do is allow States and
towns to offer them modest incentives
to serve.

The IRS ruling undermines the good
intentions and creative efforts of many
localities. If our municipalities are
willing to forgo their local tax reve-
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nues in order to ensure they have
enough volunteer firefighters and
emergency service providers to protect
their communities, and if members of
the community are doing their part by
volunteering, then we, as a country
should do our part and support local ef-
forts to ensure that all our commu-
nities have adequate protection. And
that is what our bill will ensure.

I hope that our colleagues will join
us in supporting this legislation so
that we can ensure that state and local
governments have the flexibility to de-
sign and implement recruiting and re-
tention programs that benefit not only
the volunteer firefighters and emer-
gency medical providers, but also the
communities they protect.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows

S. 1512

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXCLUSION FROM INCOME AND EM-
PLOYMENT TAXES AND WAGE WITH-

HOLDING FOR PROPERTY TAX RE-
BATES AND OTHER BENEFITS PRO-

VIDED TO VOLUNTEER FIRE-
FIGHTERS AND EMERGENCY MED-
ICAL RESPONDERS.

(a) EXcLUSION FROM GROSS INCOME.—

(1) IN GENERAL.—Part 111 of subchapter B of
chapter 1 of the Internal Revenue Code of
1986 (relating to items specifically excluded
from gross income) is amended by redesig-
nating section 140 as section 140A and by in-
serting after section 139 the following new
section:

“SEC. 140. PROPERTY TAX REBATES AND OTHER
BENEFITS PROVIDED TO VOLUN-
TEER FIREFIGHTERS AND EMER-
GENCY MEDICAL RESPONDERS.

““(a) EXcLuUsliON.—Gross income shall not
include a qualified property tax rebate or
other benefit.

“‘(b) QUALIFIED PROPERTY TAX REBATE OR
OTHER BENEFIT.—For purposes of subsection
(@—

““(1) IN GENERAL.—The term ‘qualified prop-
erty tax rebate or other benefit’ means a re-
bate of real or personal property taxes, or
any other benefit, provided by a State or po-
litical subdivision on account of services per-
formed as a member of a qualified volunteer
emergency response organization.

““(2) QUALIFIED VOLUNTEER EMERGENCY RE-
SPONSE ORGANIZATION.—The term ‘qualified
volunteer emergency response organization’
means any volunteer organization—

“(A) which is organized and operated to
provide firefighting or emergency medical
services for persons in the State or political
subdivision, as the case may be, and

“(B) which is required (by written agree-
ment) by the State or political subdivision
to furnish firefighting or emergency medical
services in such State or political subdivi-
sion.””.

(2) CLERICAL AMENDMENT.—The table of
sections for such part is amended by striking
the last item and inserting the following new
items:

““Sec. 140. Property tax rebates and other
benefits provided to volunteer
firefighters and emergency
medical responders.

‘““Sec. 140A. Cross references to other Acts.”.

(b) EXCLUSION FROM EMPLOYMENT TAXES.—
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(1) SOCIAL SECURITY TAXES.—

(A) Section 3121(a) of the Internal Revenue
Code of 1986 (relating to definition of wages)
is amended by striking ‘“‘or”’ at the end of
paragraph (20), by striking the period at the
end of paragraph (21) and inserting ‘; or”,
and by inserting after paragraph (21) the fol-
lowing new paragraph:

““(22) any qualified property tax rebate or
other benefit (as defined in section 140(b)).”.

(B) Section 209(a) of the Social Security
Act is amended by striking ‘“‘or’’ at the end
of paragraph (17), by striking the period at
the end of paragraph (18) and inserting ‘*;
or”’, and by inserting after paragraph (18) the
following new paragraph:

“(19) Any qualified property tax rebate or
other benefit (as defined in section 140(b) of
the Internal Revenue Code of 1986).”.

(2) UNEMPLOYMENT TAXES.—Section 3306(b)
of the Internal Revenue Code of 1986 (relat-
ing to definition of wages) is amended by
striking ‘““or’’ at the end of paragraph (16), by
striking the period at the end of paragraph
(17) and inserting ‘“; or”’, and by inserting
after paragraph (17) the following new para-
graph:

‘“(18) any qualified property tax rebate or
other benefit (as defined in section 140(b).”".

(3) WAGE WITHHOLDING.—Section 3401(a) of
such Code (defining wages) is amended by
striking ‘““or’’ at the end of paragraph (20), by
striking the period at the end of paragraph
(21) and inserting ‘“; or”’, and by inserting
after paragraph (21) the following new para-
graph:

““(22) for any qualified property tax rebate
or other benefit (as defined in section
140(b).”".

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after the date of the enact-
ment of this Act.

By Mrs. HUTCHISON:

S. 1514. A bill to amend the Internal
Revenue code of 1986 to reform certain
excise taxes applicable to private foun-
dations, and for other purposes; to the
Committee on Finance.

Mrs. HUTCHISON. Mr. President, |
am pleased to introduce legislation to
address concerns regarding the oper-
ation of charitable foundations.

Well-publicized incidents of abuse by
a few foundations have raised legiti-
mate concerns about whether these en-
tities are properly focusing resources
on their philanthropic missions. In
come cases, excessive amounts have
gone toward administrative costs, high
executive salaries and expensive travel.

My bill will help to ensure that more
money is spent on charitable activities
and that those who abuse the system
are properly punished.

One proposal | support is included in
the House version of the CARE Act,
H.R. 7, the Charitable Giving Act of
1003. It would reduce the excise tax on
investment income for foundations
from two percent to one percent, allow-
ing foundations to keep more money so
they can direct it to those in need.

However, we must ensure this money
actually goes toward the charitable ac-
tivities for which it is intended. The
House bill tries to do this by pre-
venting any administrative costs from
being counted as part of the five per-
cent annual distribution requirement
foundations must meet. While the leg-
islation moves in the right direction,

CONGRESSIONAL RECORD — SENATE

the language is too broad and may in-
advertently punish some foundations
that are acting responsibly.

Many foundations will find it dif-
ficult to earn the returns necessary to
maintain their underlying endowments
and cover the five percent requirement
in addition to all administrative costs.
This could lead to a diminished ability
to fulfill their missions over time, as
underlying endowments are eroded as
an unintended consequence. Some
foundations may try to meet this chal-
lenge by reducing important, legiti-
mate spending such as on legal compli-
ance.

The legislation | am introducing will
better address these issues. First, |
agree we should reduce the excise tax
on foundations from two percent to one
percent. | also agree we should consider
limiting which administrative expenses
are counted as distributions. However,
I propose doing so in a more defined
manner.

My bill would exclude general over-
head expenses, management salaries
and excessive travel expenses from
being counted as distributions. It will
allow expenses directly attributable to
administering grants and direct chari-
table giving, as well as expenses re-
lated to maintaining legal compliance,
to continue to be included.

By focusing these restrictions on the
expenses which tend to be the source of
abuse, we can deal with the root issues
while minimizing unintended con-
sequences.

My bill also goes further than other
proposals in penalizing wrongdoers. It
will raise the penalty for those who
abuse the system by ‘“self-dealing”’
from a five percent to a 25 percent ex-
cise tax on the amounts involved.

My bill will lower the net investment
tax, tighten the regulations allowing
administrative expenses to be counted
as distributions, and increase penalties
for those abusing the system. It does so
with drastic measures that could lead
to a decline in foundations in the long-
term. Together these measures will in-
still more discipline on the foundation
community and result in more money
going to worthy causes.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1514

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; ETC.

(a) SHORT TITLE.—This Act may be cited as
the ““Philanthropy Expansion and Responsi-
bility Act of 2003"".

(b) AMENDMENT OF 1986 CoDE.—Whenever in
this Act an amendment or repeal is ex-
pressed in terms of an amendment to, or
repel of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of the Internal
Revenue Code of 1986.

SEC. 2. REFORM OF CERTAIN EXCISE TAXES RE-
LATED TO PRIVATE FOUNDATIONS.

(a) REDUCTION OF TAX ON NET INVESTMENT

INCOME.—Section 4940(a) (relating to tax-ex-
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empt foundations) is amended by striking ‘2
percent’” and inserting ‘1 percent”.

(b) REPEAL OF REDUCTION IN TAX WHERE
PRIVATE FOUNDATION MEETS CERTAIN Dis-
TRIBUTION REQUIREMENTS.—Section 4940 (re-
lating to excise tax based on investment in-
come) is amended by striking subsection (e).

(c) MODIFICATION OF EXCISE TAX ON SELF-
DEALING.—The second sentence of section
4941(a)(1) (relating to initial excise tax im-
posed on self-dealer) is amended by striking
“‘5 percent’” and inserting ‘25 percent”’.

(d) MODIFICATION OF EXCISE TAX ON FAIL-
URE TO DISTRIBUTE INCOME.—

(1) CERTAIN ADMINISTRATIVE EXPENSES NOT
TREATED AS DISTRIBUTIONS.—

(A) IN GENERAL.—Section 4942(g)(1)(A) (de-
fining qualifying distributions) is amended
by striking “‘(including that portion of rea-
sonable and necessary administrative ex-
penses)” and inserting ‘‘(including that por-
tion of reasonable and necessary administra-
tive expenses which are directly attributable
to direct charitable activities, grant selec-
tion activities, grant monitoring and admin-
istration activities, compliance with applica-
ble Federal, State, or local law, or furthering
public accountability of the private founda-
tion, except as provided in paragraph (4))”.

(B) LIMITATIONS.—Section 4942(g) is amend-
ed by striking paragraph (4) and inserting
the following new paragraphs:

“(4) LIMITATION ON ADMINISTRATIVE EX-
PENSES TREATED AS DISTRIBUTIONS.—For pur-
poses of paragraph (1)(A), the following ad-
ministrative expenses shall not be treated as
qualifying distributions:

“(A) Any compensation paid to persons
who are considered disqualified persons.

“(B) Any traveling expenses incurred for
travel outside the United States.

“(C) Any traveling expenses incurred for
transportation by air solely from one point
in the United States to another point in the
United States via first-class transportation
on a commercial aircraft or via a private air-
craft.

“(5) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary to carry out the purposes of para-
graphs (1) and (4). Such regulations shall pro-
vide that administrative expenses which are
excluded from qualifying distributions solely
by reason of the limitations in paragraph (1)
or (4) shall not subject a private foundation
to any other excise taxes imposed by this
subchapter.”.

(2) DISALLOWANCE NOT TO APPLY TO CERTAIN
PRIVATE FOUNDATIONS.—

(A) IN GENERAL.—Section 4942(j)(3) (defin-
ing operating foundation) is amended—

(i) by striking ““(within the meaning of
paragraph (1) or (2) of subsection (g))’’ each
place it appears, and

(i) by adding at the end the following new
sentence: ‘“‘For purposes of this paragraph,
the term ‘qualifying distributions’ means
qualifying distributions within the meaning
of paragraph (1) or (2) of subsection (g) (de-
termined without regard to subsection
(@@).”.

(B) CONFORMING  AMENDMENT.—Section
4942(f)(2)(C)(i) is amended by inserting ‘“‘(de-
termined without regard to subsection
(9)(4))” after “within the meaning of sub-
section (g)(1)(A)”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2003.

By Mr. GREGG:

S. 1515. A Dbill to establish and
strengthen postsecondary programs
and courses in the subjects of tradi-
tional American history, free institu-
tions, and Western civilization, avail-
able to students preparing to teach



July 31, 2003

these subjects, and to other students;
to the Committee on Health, Edu-
cation, Labor, and Pensions.

Mr. GREGG. Mr. President, today |
am proud to introduce the Higher Edu-
cation for Freedom Act. This bill will
establish a competitive grant program
making funds available to institutions
of higher education, centers within
such institutions, and associated non-
profit foundations to promote pro-
grams focused on the teaching and
study of traditional American history
and government, and the history and
achievements of Western Civilization,
at both the graduate and under-
graduate level, including those that
serve students enrolled in K-12 teacher
education programs.

Today, more than ever, it is impor-
tant to preserve and defend our com-
mon heritage of freedom and civiliza-
tion, and to ensure that future genera-
tions of Americans understand the im-
portance of traditional American his-
tory and the principles of free govern-
ment on which this Nation was found-
ed. This basic knowledge is not on es-
sential to the full participation of our
citizenry in America’s civic life, but
also to the continued success of the
American experiment in self-govern-
ment, binding together a diverse people
into a single Nation with common pur-
poses.

However, college students’ lack of
historical literacy is quite startling,
and too few of today’s colleges and uni-
versities are focused on the task of im-
parting this crucial knowledge to the
next generation. One survey of stu-
dents at America’s top colleges re-
ported that seniors could not identify
Valley Forge, words from the Gettys-
burg Address, or even the basic prin-
ciples of the U.S. Constitution. Given
high-school level American history
questions, 81 percent of the seniors
would have received a D or F, the re-
port found.

One college professor even informed
me that her students did not know
which side Lee was on during the Civil
War, or whether the Russians were al-
lies or enemies in World War 1l. A stu-
dent of hers even asked why anyone
should care what the Founding Fathers
wrote.

Thomas Jefferson once wrote, “If a
nation expects to be ignorant—and
free—in a state of civilization, it ex-
pects what never was and never will
be.”” | believe the time has come for
Congress to do something to promote
the teaching of traditional American
history at the postsecondary level, and
I urge my colleagues to support this
legislation.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1515

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Higher Edu-
cation for Freedom Act”.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds
lowing:

(1) Given the increased threat to American
ideals in the trying times in which we live,
it is important to preserve and defend our
common heritage of freedom and civilization
and to ensure that future generations of
Americans understand the importance of tra-
ditional American history and the principles
of free government on which this Nation was
founded in order to provide the basic knowl-
edge that is essential to full and informed
participation in civic life and to the larger
vibrancy of the American experiment in self-
government, binding together a diverse peo-
ple into a single Nation with a common pur-
pose.

(2) However, despite its importance, most
of the Nation’s colleges and universities no
longer require United States history or sys-
tematic study of Western civilization and
free institutions as a prerequisite to gradua-
tion.

(3) In addition, too many of our Nation’s
elementary and secondary school history
teachers lack the training necessary to effec-
tively teach these subjects, due largely to
the inadequacy of their teacher preparation.

(4) Distinguished historians and intellec-
tuals fear that without a common civic
memory and a common understanding of the
remarkable individuals, events, and ideals
that have shaped our Nation and its free in-
stitutions, the people in the United States
risk losing much of what it means to be an
American, as well as the ability to fulfill the
fundamental responsibilities of citizens in a
democracy.

(b) PurRPOSEs.—The purposes of this Act
are to promote and sustain postsecondary
academic centers, institutes, and programs
that offer undergraduate and graduate
courses, support research, and develop teach-
ing materials, for the purpose of developing
and imparting a knowledge of traditional
American history, the American Founding,
and the history and nature of, and threats
to, free institutions, or of the nature, history
and achievements of Western Civilization,
particularly for—

(1) undergraduate students who are en-
rolled in teacher education programs, who
may consider becoming school teachers, or
who wish to enhance their civic competence;

(2) elementary, middle, and secondary
school teachers in need of additional train-
ing in order to effectively teach in these sub-
ject areas; and

(3) graduate students and postsecondary
faculty who wish to teach about these sub-
ject areas with greater knowledge and effec-
tiveness.

SEC. 3. DEFINITIONS.

For purposes of this Act:

(1) ELIGIBLE INSTITUTION.—The term “‘eligi-
ble institution” means—

(A) an institution of higher education;

(B) a specific program within an institu-
tion of higher education; and

(C) a non-profit history or academic orga-
nization associated with higher education

the fol-
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whose mission is consistent with the pur-
poses of this Act.

(2) FREE INSTITUTION.—The term ‘‘free in-
stitution”” means an institution that
emerged out of Western Civilization, such as
democracy, individual rights, market eco-
nomics, religious freedom and tolerance, and
freedom of thought and inquiry.

(3) INSTITUTION OF HIGHER EDUCATION.—The
term “‘institution of higher education” has
the same meaning given that term under sec-
tion 101 of the Higher Education Act of 1965
(20 U.S.C. 1001).

(4) SECRETARY.—The term ‘‘Secretary”
means the Secretary of Education.

(5) TRADITIONAL AMERICAN HISTORY.—The
term “traditional American history”’
means—

(A) the significant constitutional, polit-
ical, intellectual, economic, and foreign pol-
icy trends and issues that have shaped the
course of American history; and

(B) the key episodes, turning points, and
leading figures involved in the constitu-
tional, political, intellectual, diplomatic,
and economic history of the United States.

SEC. 4. GRANTS TO ELIGIBLE INSTITUTIONS.

(@) IN GENERAL.—From amounts appro-
priated to carry out this Act, the Secretary
shall award grants, on a competitive basis,
to eligible institutions, which grants shall be
used for—

(1) history teacher preparation initiatives,
that—

(A) stress content mastery in traditional
American history and the principals on
which the American political system is
based, including the history and philosophy
of free institutions, and the study of Western
civilization; and

(B) provide for grantees to carry out re-
search, planning, and coordination activities
devoted to the purposes of this Act; and

(2) strengthening postsecondary programs
in fields related to the American founding,
free institutions, and Western civilization,
particularly through—

(A) the design and implementation of
courses, lecture series and symposia, the de-
velopment and publication of instructional
materials, and the development of new, and
supporting of existing, academic centers;

(B) research supporting the development of
relevant course materials;

(C) the support of faculty teaching in un-
dergraduate and graduate programs; and

(D) the support of graduate and post-
graduate fellowships and courses for scholars
related to such fields.

(b) SELECTION CRITERIA.—In selecting eligi-
ble institutions for grants under this section
for any fiscal year, the Secretary shall estab-
lish criteria by regulation, which shall, at a
minimum, consider the education value and
relevance of the institution’s programming
to carrying out the purposes of this Act and
the expertise of key personnel in the area of
traditional American history and the prin-
cipals on which the American political sys-
tem is based, including the political and in-
tellectual history and philosophy of free in-
stitutions, the American Founding, and
other key events that have contributed to
American freedom and the study of Western
civilization.

(c) GRANT APPLICATION.—AnN eligible insti-
tution that desires to receive a grant under
this Act shall submit to the Secretary an ap-
plication at such time, in such manner, and
containing such information as the Sec-
retary may prescribe by regulation.
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(d) GRANT REVIEW.—The Secretary shall es-
tablish procedures for reviewing and evalu-
ating grants made under this Act.

(e) GRANT AWARDS.—

(1) MAXIMUM AND MINIMUM GRANTS.—The
Secretary shall award each grant under this
Act in an amount that is not less than
$400,000 and not more than $6,000,000.

(2) EXCEPTION.—A subgrant made by an eli-
gible institution under this Act to another
eligible institution shall not be subject to
the minimum amount specified in paragraph

1).
( )(f) MULTIPLE AWARDS.—For the purposes of
this Act, the Secretary may award more
than 1 grant to an eligible institution.

(g) SUBGRANTS.—AnN eligible institution
may use grant funds provided under this Act
to award subgrants to other eligible institu-
tions at the discretion of, and subject to the
oversight of, the Secretary.

SEC. 5. AUTHORIZATION OF APPROPRIATIONS.

For the purpose of carrying out this Act,
there are authorized to be appropriated—

(1) $140,000,000 for fiscal year 2004; and

(2) such sums as may be necessary for each
of the succeeding 5 fiscal years.

By. Mr. DOMENICI (for himself
and Mr. CAMPBELL):

S. 1516. A bill to further the purposes
of the Reclamation Projects Authoriza-
tion and Adjustment Act of 1992 by di-
recting the Secretary of the Interior,
acting through the commissioner of
Reclamation, to carry out an assess-
ment and demonstration program to
assess potential increases in water
availability for Bureau of Reclamation
projects and other uses through control
of salt cedar and Russian olive; to the
Committee on Energy and Natural Re-
sources.

Mr. DOMENICI. Mr. President, | rise
today to reintroduce a piece of legisla-
tion that is of paramount importance
to the State of New Mexico and many
other western States. This bill will ad-
dress the mounting pressures brought
on by the growing demands throughout
the west of a diminishing water supply.

This bill that | am introducing today
authorizes the Department of Interior
acting through the Bureau of Reclama-
tion to establish a series of research
and demonstration programs to help
with the eradication of this non-native
species on rivers in the Western United
States. This bill will help develop the
scientific knowledge and the experi-
ence base to build a strategy to control
these invasive thieves. In addition to
projects that could benefit the Pecos
and the Rio Grande, the bill allows
other states in the west such as Texas,
Colorado, Utah, California and Arizona
to develop and participate in projects
as well.

Allow me to explain the importance
of this bill. A water crisis has ravaged
the west for four years. Drought condi-
tions are expected to expand into the
upper mid-west this year. Last year
snow packs were abnormally low, caus-
ing severe drought conditions. Snow
pack conditions this year were also
low, but marginally better in the
southwest. The rest of the west did not
have promising winter snows and
spring rains.

The presence of invasive species com-
pounds the drought situation in many
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states. For instance, New Mexico is
home to a vast amount of Salt Cedar.
Salt Cedar is a water-thirsty non-na-
tive tree that continually strips mas-
sive amounts of water out of New Mexi-
co’s two predominant water supplies
the Pecos and the Rio Grande rivers.

We have already had numerous cata-
strophic fires in our Nation’s forests
including the riparian woodland—the
Bosque—that runs through the heart of
New Mexico’s most populous city. One
of the reasons this fire ran its course
through Albuquerque was the presence
of large amounts of Salt Cedar, a plant
that burns as easily as it consumes
water.

Estimates show that one mature Salt
Cedar tree can consume as much as 200
gallons of water per day; over the
growing season that is 7 acre feet of
water for each acre of Salt Cedar. In
addition to the excessive water con-
sumption, Salt Cedars increase fire, in-
crease river channelization and flood
frequency, decrease water flow, and in-
crease water and soil salinity along the
river. Every problem that drought
causes is exacerbated by the presence
of Salt Cedar.

I know that the seriousness of the
water situation in New Mexico becomes
more acute every single day. This
drought has affected every New Mexi-
can and nearly everyone in the west in
some way. Wells are running dry, farm-
ers are being forced to sell livestock,
many of our cities are in various stages
of conservation and many, many acres
have been charred by fire.

The drought and the mounting legal
requirements on both the Pecos and
Rio Grande rivers are forcing us toward
a severe water crisis in New Mexico. In-
deed, every river in the inter-mountain
west seems to be facing similar prob-
lems. Therefore, we must bring to bear
every tool at our disposal for dealing
with the water shortages in the west.

Solving such water problems is one of
my top priorities and | assure this Con-
gress that this bill will receive prompt
attention by the Energy and Natural
Resources Committee. Controlling
water thirsty invasive species is one
significant and substantial step in the
right direction for the dry lands of the
west.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1516

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Salt Cedar
Control Demonstration Act”.

SEC. 2. FINDINGS.

Congress finds that—

(1) the western United States is currently
experiencing its worst drought in modern
history;

(2) it is estimated that throughout the
western United States salt cedar and Rus-
sian olive—
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(A) occupy between 1,000,000 and 1,500,000
acres of land; and

(B) are non-beneficial users of 2,000,000 to
4,500,000 acre-feet of water per year;

(3) the quantity of non-beneficial use of
water by salt cedar and Russian olive is
greater than the quantity that valuable na-
tive vegetation would use;

(4) much of the salt cedar and Russian
olive infestation is located on Bureau of
Land Management land or other land of the
Department of the Interior; and

(5) as drought conditions and legal require-
ments relating to water supply accelerate
water shortages, innovative approaches are
needed to address the increasing demand for
a diminishing water supply.

SEC. 3. SALT CEDAR AND RUSSIAN OLIVE ASSESS-
MENT AND DEMONSTRATION PRO-
GRAM.

(a) ESTABLISHMENT.—In furtherance of the
purposes of the Reclamation Projects Au-
thorization and Adjustment Act of 1992 (106
Stat. 4600), the Secretary of the Interior, act-
ing through the Commissioner of Reclama-
tion (referred to in this Act as the ‘“‘Sec-
retary’’), shall carry out a salt cedar and
Russian olive assessment and demonstration
program to—

(1) assess the extent of the infestation of
salt cedar and Russian olive in the western
United States; and

(2) develop strategic solutions for long-
term management of salt cedar and Russian
olive.

(b) AssSessMENT.—Not later than 1 year
after the date on which funds are made avail-
able to carry out this Act, the Secretary
shall complete an assessment of the extent
of salt cedar and Russian olive infestation in
the western United States. The assessment
shall—

(1) consider past and ongoing research on
tested and innovative methods to control
salt cedar and Russian olive;

(2) consider the feasibility of reducing
water consumption;

(3) consider methods of and challenges as-
sociated with the restoration of infested
land;

(4) estimate the costs of destruction of salt
cedar and Russian olive, biomass removal,
and restoration and maintenance of the in-
fested land; and

(5) identify long-term management and
funding strategies that could be imple-
mented by Federal, State, and private land
managers.

(c) DEMONSTRATION PROJECTS.—The Sec-
retary shall carry out not less than 5
projects to demonstrate and evaluate the
most effective methods of controlling salt
ceder and Russian olive. Projects carried out
under this subsection shall—

(1) monitor and document any water sav-
ings from the control of salt cedar and Rus-
sian olive;

(2) identify the quantity of, and rates at
which, any water savings under paragraph (1)
return to surface water supplies;

(3) assess the best approach to and tools for
implementing available control methods;

(4) assess all costs and benefits associated
with control methods and the restoration
and maintenance of land;

(5) determine conditions under which re-
moval of biomass is appropriate and the opti-
mal methods for its disposal or use;

(6) define appropriate final vegetative
states and optimal revegetation methods;
and

(7) identify methods for preventing the re-
growth and reintroduction of salt cedar and
Russian olive.

(d) CoNTROL METHODS.—The demonstration
projects carried out under subsection (c) may
implement 1 or more control method per
project, but to assess the full range of con-
trol mechanisms—
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(1) at least 1 project shall use airborne ap-
plication of herbicides;

(2) at least 1 project shall use mechanical
removal; and

(3) at least 1 project shall use biocontrol
methods such as goats or insects.

(e) IMPLEMENTATION.—A demonstration
project shall be carried out during a time pe-
riod and to a scale designed to meet the re-
quirements of subsection (c).

(f) Costs.—Each demonstration project
under subsection (c) shall be carried out at a
cost of not more than $7,000,000, including
costs of planning, design, implementation,
maintenance, and monitoring.

(2) COST-SHARING.—

(A) FEDERAL SHARE.—The Federal share of
the costs of a demonstration project shall
not exceed 75 percent.

(B) FORM OF NON-FEDERAL SHARE.—The
non-Federal share of the costs of a dem-
onstration project may be provided in the
form of in-kind contributions, including
services provided by a State agency.

(g) COOPERATION.—In carrying out the pro-
gram, the Secretary shall—

(1) use the expertise of Federal agencies,
national laboratories, Indian tribes, institu-
tions of higher education, State agencies,
and soil and water conservation districts
that are actively conducting research on or
implementing salt cedar and Russian olive
control activities; and

(2) cooperate with other Federal agencies
and affected States, local units of govern-
ment, and Indian tribes.

SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
carry out this Act—

(1) $50,000,000 for fiscal year 2004; and

(2) such sums as are necessary for each fis-
cal year thereafter.

By Mr. BINGAMAN (for himself
and Mr. GRAHAM of Florida):

S. 1517. A bill to revoke and Execu-
tive Order relating to procedures for
the consideration of claims of constitu-
tionally based privilege against disclo-
sure of Presidential records; to the
Committee on Governmental Affairs.

Mr. BINGAMAN. Mr. President, | rise
today with my colleague from Florida,
Senator GRAHAM, to introduce a very
simple piece of legislation that would
revoke President Bush’s Executive
Order 13233 and put back in force Presi-
dent Reagan’s Executive Order 12667—
restoring the American people’s access
to Presidential papers. This bill is the
companion to H.R. 1493, which is spon-
sored by Representative DouG OsSE and
has enjoyed bipartisan support in the
House.

Twenty-five years ago, this body
passed the Presidential Records Act
and declared that a President’s papers
were the property of the people of the
United States of America and were to
be administered by the National Ar-
chives and Records Administration, or
NARA. The Act provided that Presi-
dential papers would be made available
twelve years after a President left of-
fice, allowing the former or incumbent
President the right to claim executive
privilege for particularly sensitive doc-
uments. In order to fulfill that man-
date, President Reagan in 1989 signed
Executive Order 12667, which gave the
former or incumbent President thirty
days to claim executive privilege.

However, in 2001, President Bush
signed Executive Order 13233, nullifying

CONGRESSIONAL RECORD — SENATE

President Reagan’s order and imposing
new regulations for obtaining Presi-
dential documents. President Bush’s
new order greatly restricts access to
Presidential papers by forcing all re-
quests for documents, no matter how
innocuous, to be approved by both the
former President and current White
House. In this way the order goes
against the letter and the spirit of the
Presidential Records Act by requiring
the NARA to make a presumption of
non-disclosure, thus allowing the
White House to prevent the release of
records simply by inaction.

The President’s order also limits
what types of papers are available by
expanding the scope of executive privi-
lege into new areas—namely commu-
nications between the President and
his advisors and legal advice given to
the President. Also, former Presidents
can now designate third parties to ex-
ercise executive privilege on their be-
half, meaning that Presidential papers
could remain concealed many years
after a President’s death. These expan-
sions raise some serious constitutional
questions and cause unnecessary con-
troversy that could end up congesting
our already overburdened courts. My
legislation simply seeks to restore a le-
gitimate, streamlined means of car-
rying out this body’s wishes—making
Presidential records available for ex-
amination by the public and by Con-

gress.
The administration shouldn’t fear
passage of this bill. Any documents

that contain sensitive national secu-
rity information would remain inacces-
sible, as would any documents per-
taining to law enforcement or the de-
liberative process of the executive
branch. Executive privilege for both
former and current Presidents would
still apply to any papers the White
House designates. With these safe-
guards in place, there is no reason to
further hinder access to documents
that are in some cases more than twen-
ty years old.

By not passing this bill, the Congress
would greatly limit its own ability to
investigate previous administrations,
not to mention limit the ability of his-
torians and other interested parties to
research the past. Knowledge of the
past enriches and informs our under-
standing of the present, and by lim-
iting our access to these documents we
do both ourselves and future genera-
tions a great disservice. Numerous his-
torians, journalists, archivists and
other scholars have voiced their dis-
approval of Executive Order 13233 be-
cause they understand how important
access to Presidential papers can be to
accurately describing and learning
from past events. We here in the Con-
gress cannot afford to surrender our
ability to investigate previous Presi-
dential administrations because doing
so would remove a vitally important
means of ensuring Presidential ac-
countability.

I believe it is time for these docu-
ments to become part of the public
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record. | believe in open, honest, and
accountable government, and | do not
believe in keeping secrets from the
American people. The Presidential
Records Act was one of this country’s
most vital post-Watergate reforms and
it remains vitally important today. In
these times when trust in government
is slipping more and more every day,
we need to send a statement to the
American people that we here in Wash-
ington don’t need to hide from public
scrutiny—that instead we welcome and
encourage public scrutiny. This bill
will send just such a message.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1517

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. REVOCATION OF EXECUTIVE ORDER
OF NOVEMBER 1, 2001.

Executive Order number 13233, dated No-
vember 1, 2001 (66 Fed. Reg. 56025), shall have
no force or effect, and Executive Order num-
ber 12667, dated January 18, 1989 (54 Fed. Reg.
3403), shall apply by its terms.

By Mr. ENZI:

S. 1518. A bill to restore reliability to
the medical justice system by fostering
alternatives to current medical tort
litigation, and for other purposes; to
the Committee on Health, Education,
Labor, and Pensions.

Mr. ENZI. Mr. President, | rise today
to introduce a bill that will help bring
about a more reliable system of med-
ical justice for all Americans.

Earlier this month, we had a robust
debate on a critical issue—medical li-
ability reform. Though a majority of
the Members of this body wanted to
begin working to pass the bill, we
didn’t have the 60 Senators necessary
to begin the real work on the legisla-
tion.

I co-sponsored that bill, the Patients
First Act, and | still support it. Pass-
ing the Patients First Act would be an
important short-term step to control-
ling the excesses in our legal system
that have sent medical liability insur-
ance premiums through the roof. Sky-
rocketing premiums are forcing doc-
tors to move their practices to States
with better legal environments and
lower insurance premiums. This is en-
dangering the availability of critical
healthcare services in many areas of
Wyoming and other states.

Throughout our debate, | heard many
of my colleagues say that they wanted
to work on this issue, but that they
simply could not support the bill as it
stood. We heard that the bill ap-
proaches the issue from too narrow of a
perspective. We heard that the bill’s
caps on non-economic damages are un-
fair to patients, despite the fact that
the bill places no limits whatsoever on
a patient’s right to recover all quan-
tifiable economic damages.

While | disagree with my colleagues
who oppose the Patients First Act, |
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respect their opposition. | also trust
that they sincerely want to help solve
our Nation’s medical liability and liti-
gation crisis.

During the debate this month, | no-
ticed something interesting. While we
argued the ‘““pros and cons’’ of the bill,
no one stood up to defend our current
system of medical litigation. Now, we
heard a lot about the caps, and the in-
surance industry, and we heard Sen-
ators say that ‘*Yes, there is a problem,
but the bill before us won’t solve it.”

One thing we didn’t hear was a rous-
ing defense of our medical litigation
system. Even some of the lawyers in
this body agreed that frivolous law-
suits are a problem and that our med-
ical litigation system needs reform.

Why didn’t we hear anyone defend
the merits of our current medical liti-
gation system? It’s because our system
doesn’t work. It simply doesn’t work
for patients or for healthcare pro-
viders.

Compensation to patients injured by
healthcare errors is neither prompt nor
fair. The randomness and delay associ-
ated with medical litigation does not
contribute to timely, reasonable com-
pensation for most injured patients.
Some injured patients get huge jury
awards, while many others get nothing
at all.

Let’s look at the facts. In 1991, a
group of researchers published a study
in the New England Journal of Medi-
cine. The study, known as the Harvard
Medical Practice Study, was the basis
for the Institute of Medicine’s estimate
that nearly 100,000 people die every
year from healthcare errors.

As part of their study, the research-
ers reviewed the medical records of a
random sample of more than 31,000 pa-
tients in New York State. They
matched those records with statewide
data on medical malpractice claims.
The researchers found that nearly 30
percent of injuries caused by medical
negligence resulted in temporary dis-
ability, permanent disability or death.
However, less than 2 percent of those
who were injured by medical neg-
ligence filed a claim. These figures sug-
gest that most people who suffer neg-
ligent injuries don’t receive any com-
pensation.

When a patient does decide to liti-
gate, only a few recover anything. Only
one of every ten medical malpractice
cases actually goes to trial, and of
those cases, plaintiffs win less than one
of every five. In addition, patients who
file suit and are ultimately successful
must wait a long time for their com-
pensation—the average length of a
medical malpractice action filed in
state court is about 30 months.

While the vast majority of mal-
practice cases that go to trial are set-
tled before the court hands down a ver-
dict, the settlements even then don’t
guarantee that patients are com-
pensated fairly, particularly after legal
fees are subtracted. Research shows
that for every dollar paid in mal-
practice insurance premiums, about 40
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cents in compensation is actually paid
to the plaintiff—the rest goes for legal
fees, court costs, and other administra-
tive expenditures.

To sum up: most patients injured by
negligence don’t file claims or receive
compensation. Few of those that do file
claims and go to court recover any-
thing, and those who are successful
wait a long time for their compensa-
tion. And those who settle out of court
end up receiving only 40 cents for every
dollar that healthcare providers pay in
liability insurance premiums.

It’s hard to say that our medical liti-
gation system does right by patients in
light of those facts. Unfortunately, our
system doesn’t work for healthcare
providers either.

Earlier, |1 spoke about those Harvard
researchers who found that fewer than
2 percent of those who were injured by
medical negligence even filed a claim.
As they reviewed the medical records
for their study, the researchers also
found another interesting fact—most of
the providers against whom claims
were eventually filed were not neg-
ligent at all.

That’s right—most providers who
were sued had not committed a neg-
ligent act.

In matching the records they re-
viewed to data on malpractice claims,
the Harvard researchers found 47 ac-
tual malpractice claims. In only 8 of
the 47 claims did they find evidence
that medical malpractice had caused
an injury. Even more amazingly, the
physician reviewers found no evidence
of any medical injury, negligent or not,
in 26 of the 47 claims. However, 40 per-
cent of these cases where they found no
evidence of negligence nonetheless re-
sulted in a payment by the provider.
Basically, the researchers found no
positive relationship between medical
negligence and compensation.

That study was based on 1984 data.
The same group of researchers con-
ducted another study in Colorado and
Utah in 1992, and they found the same
thing. As in the 1984 study, they found
that only 3 percent of patients who suf-
fered an injury as a result of negligence
actually sued. And again, physician re-
viewers could not find negligence in
most of the cases in which lawsuits
were filed.

Now, | assume that the patients who
sued had either an adverse medical out-
come, or at least an outcome that was
less satisfactory than the patient ex-
pected. But our medical litigation sys-
tem is not supposed to compensate pa-
tients for adverse outcomes or dis-
satisfaction—it’'s supposed to com-
pensate patients who are victims of
negligent behavior. It’s supposed to be
a deterrent to substandard medical
care.

It’s not fair to doctors and hospitals
that they must pay to defend against
meritless lawsuits. Nor is it fair that
they must face a choice between set-
tling for a small sum, even if they
aren’t at fault, so that they avoid get-
ting sucked into a whirlpool of our
medical litigation system.
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It’s not hard to understand why phy-
sicians and hospitals and their insurers
want to stay out of court. When they
lose, the decisions are increasingly re-
sulting in mega-awards based on sub-
jective ‘‘non-economic’’ damages. The
number of awards exceeding $1 million
grew by 50 percent between the periods
of 1994-1996 and 1999-2000. Today, more
than half of all jury awards exceed $1
million.

As a result, when a patient suffers a
bad outcome and sues, providers have
an incentive to settle the case out of
court, even if the provider isn’t at
fault. But is this how our medical liti-
gation system is supposed to work—as
a tool for shaking down our healthcare
providers?

Let’s face it—our medical litigation
system is broken. It doesn’t work for
patients or providers. Even worse, it
replaces the trust in the provider-pa-
tient relationship with distrust.

Then, when courts and juries render
verdicts with huge awards that bear no
relation to the conduct of the defend-
ants, this destabilizes the insurance
markets and sends premiums sky-
rocketing. This forces many physicians
to curtail, move or drop their prac-
tices, leaving patients without access
to necessary medical care. This is a
particular problem in states like Wyo-
ming, where we traditionally struggle
with recruiting doctors and other
healthcare providers.

Perhaps we could live with this
flawed system if litigation served to
improve quality or safety, but it
doesn’t. Litigation discourages the ex-
change of critical information that
could be used to improve the quality
and safety of patient care. The con-
stant threat of litigation also drives
the inefficient, costly and even dan-
gerous practice of ‘‘defensive medi-
cine.”

Yes, indeed, defensive medicine is
dangerous. A recent study found that
one of every 1200 children who receive a
CAT scan may die later in life from ra-
diation-induced cancer. Knowing this
puts a physician faced with anxious
parents in a difficult situation. Does
the doctor use his or her professional
judgment and tell the parents of a sick
child not to worry, or does the doctor
order the CAT scan and subject the
child to radiation that is probably un-
necessary, just to provide some protec-
tion against a possible lawsuit?

We have a medical litigation system
in which many patients who are hurt
by negligent actions receive no com-
pensation for their loss. Those who do
receive compensation end up with
about 40 cents of every premium dollar
after legal fees and other costs are sub-
tracted. And the likelihood and the
outcomes of lawsuits and settlements
bear little relation to whether or not a
healthcare provider was at fault.

We like 