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Senate 
The Senate met at 9:30 a.m. and was 

called to order by the President pro 
tempore (Mr. STEVENS). 

PRAYER 

The guest Chaplain, Dr. Dale A. 
Meyer, Concordia Seminary, St. Louis, 
MO, offered the following prayer: 

Enter into this chamber, O Spirit of 
God, this chamber of my heart and the 
hearts of all who sincerely pray with 
me. O Most High, You know the feel-
ings and thoughts of our hearts before 
they ever come to our lips. Enter in 
and work in us the reverence that 
comes from a humble acknowledgment 
of Your Lordship. Enter in with the in-
spiration of Your love for each of us, a 
love to which prophets, evangelists, 
and apostles have borne witness for our 
temporal and eternal good. May that 
love constrain us to service in this Sen-
ate that will result in greater good for 
our beloved Nation. 

Spirit of our Creator and Redeemer, 
deliver us, we pray, from every evil of 
body and soul, property and honor this 
day and until that day when we stand 
before Your eternal throne. Amen. 

f 

PLEDGE OF ALLEGIANCE 

The PRESIDENT pro tempore led the 
Pledge of Allegiance, as follows: 

I pledge allegiance to the Flag of the 
United States of America, and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

RECOGNITION OF THE MAJORITY 
LEADER 

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The majority leader is recog-
nized. 

f 

SCHEDULE 

Mr. FRIST. Madam President, today 
the Senate will continue the consider-
ation of the nomination of Miguel 
Estrada to be a DC Circuit Court judge. 

The deliberations on the Senate floor 
yesterday were hearty and robust, and 
I believe many Senators have now had 
an opportunity to express their views. 
It is my objective to reach an agree-
ment with the Democratic leader re-
garding a time for vote on this nomi-
nee. 

The schedule for this week, and until 
the Estrada nomination is completed, 
is dependent upon reaching an agree-
ment with respect to the pending nomi-
nation. I will continue to discuss with 
the Democratic leader the options for 
completing work on this important 
nomination. In the absence of any 
agreement, the Senate should expect 
very late evenings. My objective is to 
complete this nomination process with 
a vote this week. 

The Senate also needs to complete 
action on the omnibus appropriations 
conference report when it becomes 
available. The conferees worked well 
into last night on the conference re-
port, and I will be speaking to the 
chairman of the Appropriations Com-
mittee as to their success in closing 
out that conference. These are two 
very important pieces of business 
which must be addressed this week. 

As a reminder, the Senate will recess 
today from 12:30 to 2:15 in order to ac-
commodate the weekly policy lunch-
eons. 

Finally, I would forewarn all Sen-
ators that the Senate will remain in 
session in order to complete the 
Estrada nomination as well as the om-
nibus conference report. 

I thank all Senators for their atten-
tion and look forward to the debate 
over the course of today, and hopefully 
we can reach some agreement, either 
this morning or this afternoon, on a 
time certain for a vote. 

Mr. REID. Madam President, while 
the majority leader is on the floor and 
also the President pro tempore is seat-
ed in the Chamber, the chairman of the 
Appropriations Committee—the same 
person—while one may disagree with 

some of the policy stands the chairman 
of the Appropriations Committee has 
taken, one has to admire the work he 
did last night. It was really remarkable 
that he had every chair and ranking 
member of the subcommittees there, 
including the chairs of the full com-
mittees and ranking members, and was 
able to work through that myriad of 
information. It is now down to where it 
is really close to something we can 
vote on this week. 

While the chairman of the committee 
is here, I wanted to acknowledge in 
front of his leader the remarkable job 
he did last night. We look forward to 
some productive work this week. These 
are two most important matters. I am 
sure the Senator and our leader will 
have a conversation in the immediate 
future about the Estrada nomination. 

f 

RESERVATION OF LEADER TIME 

The PRESIDING OFFICER. Under 
the previous order, the leadership time 
is reserved. 

f 

EXECUTIVE SESSION 

NOMINATION OF MIGUEL A. 
ESTRADA, OF VIRGINIA, TO BE 
UNITED STATES CIRCUIT JUDGE 
FOR THE DISTRICT OF COLUM-
BIA 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
go to executive session and resume 
consideration of Executive Calendar 
Order No. 21, which the clerk will re-
port. 

The legislative clerk read the nomi-
nation of Miguel A. Estrada, of Vir-
ginia, to be United States Circuit 
Judge for the District of Columbia Cir-
cuit. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Madam President, I 
have heard so much misinformation 
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about Mr. Estrada here on the floor of 
the Senate for the past few days, I 
hardly know where to begin to correct 
the record. It is simply amazing to me 
that some of my Democratic colleagues 
claim they cannot support Mr. Estrada 
because he lacks judicial experience or 
because he hasn’t been a law professor 
or because he has not published exten-
sively. Let me remind my colleagues 
there are more than a few nominees 
confirmed as circuit judges whose 
record did not include judicial experi-
ence or extensive scholarly writings 
but whom they managed to vote for 
and confirm anyway. Yesterday I listed 
26 circuit court of appeals judges who 
had no judicial experience when they 
were nominated but were confirmed 
anyway. That is just a small fraction 
of all those who never had judicial ex-
perience before the last number of 
years. 

Don’t get me wrong. Even though 
they have had no judicial experience, 
these are all very qualified judges who 
deserved confirmation. But I don’t be-
lieve any of them clerked for a Su-
preme Court Justice or argued 15 cases 
before the United States Supreme 
Court, as has Mr. Estrada. 

Take, for example, Clinton Ninth Cir-
cuit nominee Sidney Thomas. He grad-
uated from the University of Montana 
Law School in 1978 and went straight 
into private practice with a firm in Bil-
lings, where he remained for his entire 
pre-judicial career. Of the 10 writings 
or speeches he listed in his question-
naire, four of them consisted of out-
lines of presentations. The fifth was 
copyrighted while he was still in col-
lege and so could not possibly present 
his legal views. Still another appears 
to be a study guide for a college class 
he taught. Given this record, I would 
not have expected a review of the hear-
ings transcript to reveal demands by 
my Democratic colleagues for access to 
internal memoranda Judge Thomas 
prepared at his law firm, memoranda 
that are commonly known as attorney 
work product. Instead, a review of his 
hearing transcript reveals a grand 
total of less than two pages of ques-
tions, all of them asked by a Repub-
lican committee member. The Demo-
cratic committee member declined to 
ask Judge Thomas any questions, de-
spite a record that includes no judicial 
experience and limited published 
writings. 

Let me read you some of the exacting 
questions Judge Thomas was asked at 
his confirmation hearing and some of 
the answers he gave. 

He was asked: 
Would you state in detail your best inde-

pendent legal judgments with regard to ex-
isting Supreme Court precedent on the con-
stitutionality of capital punishment? 

Judge Thomas replied: 
Well, I believe that the Supreme Court has 

spoken, I think quite appropriately, on the 
death penalty. I do not possess any moral or 
religious convictions which would cause me 
to not apply the death penalty in an appro-
priate case. 

This answer was apparently suffi-
cient to satisfy the members of the 
committee that Judge Thomas would 
follow the law regardless of his per-
sonal convictions about the death pen-
alty. But when Miguel Estrada gave 
similar answers to questions from 
Democratic committee members, he 
was accused of not being forthcoming. 
That is a double standard: We will 
treat President Clinton’s nominees dif-
ferently than we will treat President 
Bush’s nominees. 

Judge Thomas was also asked: 
Do you believe the Federal Constitution 

contains . . . a right to privacy? 

He replied: 
Well, the Supreme Court, again, has spo-

ken on that. There is no explicit right to pri-
vacy in the Federal Constitution. Montana 
has a constitutional protection for privacy. 
That is another area where I think the appel-
late courts have to proceed very carefully in 
light of the Supreme Court precedent in the 
area. 

There were no followup questions de-
manding to know his personal opinion 
on whether there is a right to privacy 
in the Constitution. His acknowledge-
ment of controlling Supreme Court 
precedent, coupled with his statement 
that ‘‘courts ought to move very cau-
tiously’’ in this area, were deemed suf-
ficient to confirm him, as I think they 
should have been. 

I could go on to discuss other con-
firmed circuit judges with backgrounds 
similar to Judge Thomas’s, but I think 
the point is clear: Miguel Estrada is 
being held to a different standard, even 
though his qualifications are similar 
to—or exceed—those of other con-
firmed circuit court of appeals judges. 

Let me next turn to the allegation 
that Mr. Estrada was not sufficiently 
responsive to questions he was asked at 
his hearing. 

Let’s get to the heart of the matter. 
The real complaint of some of my 
Democratic colleagues is that no plau-
sible reason to oppose Mr. Estrada’s 
nomination exists. But instead of say-
ing this, they complain that Mr. 
Estrada refused to criticize the rea-
soning of settled Supreme Court prece-
dent. 

Of course, if Mr. Estrada is confirmed 
as a lower court judge, he will be bound 
to follow Supreme Court precedent re-
gardless of whether he is critical of it. 
This was what he testified he would do 
if confirmed, and this was the only re-
sponsible answer to the questions he 
was asked about specific Supreme 
Court cases. 

During the course of this debate, I 
have already mentioned the statements 
Lloyd Cutler has made on this point, 
but I believe they are worth repeating 
because some of my Democratic col-
leagues keep resurrecting the spurious 
allegation that Mr. Estrada was not 
forthcoming at his hearing. 

Mr. Cutler, as we all know, served 
this country well as counsel to Presi-
dents Carter and Clinton. He also 
served on two national commissions 
that addressed problems in the con-
firmation process. 

This chart I have in the Chamber 
shows what he actually said: 

Candidates should decline to reply when ef-
forts are made to find out how they would 
decide a particular case. 

That is the leading Democrat lawyer 
in this town. He has been Chief Counsel 
to two Presidents, two Democratic 
Presidents. He is highly regarded as a 
constitutional expert and a great law-
yer not only in the area of Washington, 
DC, but throughout the country. He is 
a fine man. I have always respected 
him, and I do today. 

So regarding judicial nominees, he 
stated, in unequivocal terms, that: 

Candidates should decline to reply when ef-
forts are made to find out how they would 
decide a particular case. 

In his opinion: 
What is most important is the appoint-

ment of judges who are learned in the law, 
who are conscientious in their work ethic, 
and who possess what lawyers describe as 
‘‘judicial temperament.’’ 

Mr. Estrada’s academic achievement, 
his professional accomplishments, the 
letters of support we have received 
from his colleagues—both Democrat 
and Republican—and his unanimously 
well-qualified, highest rating by the 
American Bar Association, all indicate 
that Mr. Estrada fits this description 
and deserves our vote of confirmation. 

At the same hearing at which Mr. 
Cutler made his statements about the 
appropriate scope of the inquiry for 
confirming judicial nominees, another 
legal luminary, Boyden Gray, testified. 
Mr. Gray, of course, served as White 
House Counsel in the first Bush admin-
istration. During his testimony, he 
told us that two Democratic Senators, 
who are former Judiciary Committee 
chairmen, met with him very early in 
the administration to let him know in 
no uncertain terms that if the White 
House were caught asking any poten-
tial nominee any questions about spe-
cific cases, that nominee would be flat-
ly rejected. Now, that is arrogance at 
its height, to tell Boyden Gray that or 
to have that attitude. Surely, the 
White House should be able to talk to 
their potential nominees about what 
their viewpoints are before they nomi-
nate them. 

On the other hand, Mr. Gray, of 
course, is one of the most respected 
people in Utah. Again, Boyden Gray is 
one of the great lawyers in Wash-
ington; like Mr. Cutler, he is highly re-
spected, has been in very responsible 
positions, and has fulfilled his service 
to the U.S. Government very well. 

As Mr. Gray pointed out, that same 
philosophy is reflected in the Judiciary 
Committee questionnaire, which all ju-
dicial nominees must complete before 
the committee will act on their nomi-
nations. The questionnaire asked the 
following: 

Has anyone involved in the process of se-
lecting you as a judicial nominee discussed 
with you any specific case, legal issue, or 
question in a manner that could reasonably 
be interpreted as asking or seeking a com-
mitment as to how you would rule on such a 
case, issue or question? 
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The clear goal of this question is to 

deter any White House from getting 
commitments from potential nominees 
on how they would rule on specific 
cases, or commitments that they would 
overrule certain Supreme Court deci-
sions. 

I happen to know the Republican 
White Houses have acted honorably 
with regard to this responsibility. I re-
member during the Reagan years, some 
of our friends on the other side were 
constantly questioning whether the 
White House was trying to influence its 
judicial nominees during the Reagan 
administration to vote a certain way 
once they got on the courts. 

I happen to know that that was to-
tally irresponsible on the part of our 
colleagues because the person who vet-
ted all of these nominees happened to 
be a former staffer of mine who is now 
on the Michigan State Supreme Court 
and one of the great jurists of this 
country. I know he never asked or told 
people what they should be doing with 
regard to their future, after confirma-
tion, on any particular court. 

It now appears that some Senate 
Democrats want to forbid the White 
House from asking nominees how they 
would rule on specific issues while re-
serving that right for themselves. Call 
it what you will, but this is a double 
standard if I have ever seen one. More 
fundamentally, it threatens the very 
independence of the Federal judiciary 
that our constitutional system of 
checks and balances was designed to 
preserve. 

I cannot believe some of the ques-
tions that have been asked and some of 
the statements that have been made 
about how unresponsive Miguel 
Estrada was when they were asking 
him questions about how he would rule 
when he became a member of the Cir-
cuit Court of Appeals for the District 
of Columbia. Now, they might say, ‘‘We 
did not directly ask that,’’ but that is 
what was behind it. 

A number of Senators on the other 
side have indicated they need to know 
the philosophy of these nominees. I 
think that is irrelevant, as long as the 
philosophy is that they will uphold the 
precedents of the courts above them. 
And to be honest with you, this is 
going way too far in some ways. 

Let’s face it, too many questions in 
the confirmation hearings of President 
Bush’s judicial nominees seem cal-
culated politically to manipulate the 
judicial selection process and to frus-
trate the appointment of judges who 
would refuse to follow a potentially 
popular course when the Constitution 
and settled judicial precedent provide 
otherwise. Miguel Estrada was right 
not to fall into the trap of criticizing 
particular Supreme Court cases that he 
may be called upon to rely upon as a 
sitting Federal judge. 

My colleagues should be commending 
him for this, not proffering it as a rea-
son to vote against his confirmation. 
Unfortunately, that is basically their 
argument, that they should vote 

against his confirmation because he 
has abided by what really are rules 
that have long been time honored in 
the Senate. 

I yield the floor. 
Madam President, I suggest the ab-

sence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. DURBIN. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURBIN. Madam President, this 
is a historic debate on the floor of the 
Senate. It is rare in our history that 
the Senate has considered the nomina-
tion of the President of the United 
States for a circuit judgeship and at 
least the prospect of a filibuster is 
looming. It is an interesting issue his-
torically that the Senate would reach 
this point that the minority in the 
Senate—in this case, the Democratic 
side of the aisle with 49 Members— 
would suggest to the majority party 
that we will stop this nomination by 
filibuster. I have asked my staff to 
take a look historically to find out how 
often that has occurred. It is extremely 
rare. Maybe the Senator from Utah can 
illuminate my knowledge. But I am 
told only in the case of Abe Fortas, 
who was being suggested as Chief Jus-
tice, was a filibuster suggested. The ob-
vious question by those observing the 
debate is, Why? Why at this moment in 
time, with this nominee, is the Senate, 
maybe for the first or second time in 
its history, considering a filibuster? 

Many of us who serve on the Judici-
ary Committee believe this nomination 
and this debate is so historically sig-
nificant that we must consider an ex-
traordinary response by the minority 
of the Senate. It certainly goes beyond 
the question of Miguel Estrada, al-
though I will address what he has said 
and what he has testified during the 
course of our committee hearing. But 
it has been my good fortune to serve 
now for my fifth year on the Senate 
Judiciary Committee, both under 
President Clinton, a Democrat, and 
President Bush, a Republican; both 
under Chairman HATCH as Republican 
chairman of the committee and PAT-
RICK LEAHY of Vermont as the Demo-
cratic chairman. I have watched the 
ebb and flow of this process. 

I think we have to stop and reflect 
for a moment about why we are at this 
moment considering this nomination 
and taking it so seriously. It goes to 
our oath of office. When each of us is 
sworn into the Senate, we walk down 
this aisle and stand before the Vice 
President of the United States and 
swear to uphold the Constitution. And 
within that Constitution is an explicit 
delegation of authority to the Senate 
not to give blanket approval to any 
President’s judicial nominees but to 
advise and consent. It is natural that 
the President’s party in Congress will 

always say forget the advice part, just 
consent, and let us get on with busi-
ness. But, like it or not, we understand 
the responsibility of the Senate is to 
ask the hard questions, to say if any 
nominee before you will receive a life-
time appointment to the Federal judi-
ciary, particularly beyond the district 
level, the lower court level, to the cir-
cuit level where, in fact, many policy 
decisions affecting America are made, 
we want to know who you are. We want 
to know what you think. We want to 
make certain we are putting a person 
in this position of responsibility who 
can meet the challenge. 

The obvious questions are there. We 
certainly ask whether a person has a 
background and a knowledge of the 
law, whether they have a reputation 
for honesty, and whether they have ap-
propriate temperament. But other 
questions arise as well, questions as to 
whether this person seeking a policy- 
making position on the court who will 
stand in judgment of laws passed by 
the Congress is a person of moderation 
and is reasonable in their outlook. We 
cannot reach a conclusion on this sim-
ply based on press reports. We have to 
ask the questions and seek the an-
swers. That has been done time and 
time again with nominees from Demo-
cratic Presidents as well as Republican 
Presidents. 

What is troubling to most of us who 
come to this floor and suggest there is 
a problem with Miguel Estrada’s nomi-
nation to the District of Columbia Cir-
cuit Court is he was so purposefully 
vague and so secretive in terms of his 
own point of view and his own philos-
ophy. This is a man who has academic 
and legal credentials. He is not a new-
comer freshman from a bar exam com-
ing before us. He is a man who, across 
the street from this building, sat as a 
clerk in the Supreme Court. He has ad-
vised the Justices of the Supreme 
Court on some of the most important 
legal issues of our time. 

Yet, when we asked him basic and 
fundamental questions, I was stunned 
by his efforts to really stonewall, to 
basically refuse to tell the Senate Ju-
diciary Committee where he stands. In 
light of that, what is my responsibility 
as a Senator? When this nominee re-
fuses to disclose the most basic infor-
mation about who he is and what he 
believes and what is in his heart, am I 
at that point to step back and say let 
us give him the benefit of the doubt; if 
he doesn’t want to answer the ques-
tions, so be it? I am not going to do 
that, and I will tell you why. 

As a Member of the House of Rep-
resentatives, I watched the Clarence 
Thomas hearings for the Supreme 
Court. I was stunned when then-nomi-
nee Clarence Thomas was asked his 
views on the issue of abortion, a major 
social policy and a major legal issue. 
He wasn’t asked on a specific law 
whether he would rule one way or the 
other but just on the issue of abortion. 
Clarence Thomas said he had not really 
thought about that issue very much. 
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That is an incredible statement for a 

man seeking a position on the Supreme 
Court in two respects. Clarence Thom-
as was a Catholic seminarian who went 
to a Conception monastery in Missouri 
known as Conception Abbey. To think 
you could go through that training and 
never have a view on the issue of abor-
tion is absolutely incredible. To think 
you can be a law student, as Clarence 
Thomas was when Roe v. Wade was de-
cided, and never have discussed the 
issue just defies any credibility. 

It, frankly, established a line of at-
tack by those who want to go to the 
highest courts of the land and avoid 
the tough and hard questions. 

The Clarence Thomas tactic and 
strategy is being followed today by 
Miguel Estrada. CHARLES SCHUMER, 
Senator from New York, asked him a 
basic open-ended question which you 
can ask any law student in their first 
or second year. When you look at the 
history of the Supreme Court of the 
United States and 200 years of deci-
sions made by the men and women on 
the Supreme Court, is there one deci-
sion you would disagree with? Is there 
one you could point to and say the 
Court made the wrong decision? I hope 
most Americans would say some are 
fairly obvious; the Dred Scott decision, 
which basically recognized slavery in 
this country; Plessey v. Ferguson, 
which said separate but equal is a fair 
civil rights standard—the list goes on 
and on. 

Yet, Miguel Estrada, with all of these 
academic decisions and all of his expe-
rience before the Supreme Court, re-
fused to name one decision by the Su-
preme Court he would disagree with. 
What does that tell you? That this man 
is such a blank slate it has never 
crossed his mind that a decision by the 
Supreme Court over time has been 
found to be wrong for this United 
States, or a decision by the Supreme 
Court has been found to be violative of 
constitutional values and principles? 

What is going through his mind? The 
Clarence Thomas tactic—don’t answer 
anything, don’t say a word. 

I asked Mr. Estrada a question. I sent 
it in writing to give him a chance to 
think about it. I asked, In terms of ju-
dicial philosophy, please name several 
judges, living or dead, whom you ad-
mire and would like to emulate on the 
bench. 

Listen. If that were a question in a 
constitutional law course, you would 
breath a sigh of relief saying, Thank 
goodness, this is easy. I ought to be 
able to find one Justice, either liberal 
or conservative, that I agree with, and 
maybe one on each side. 

He said there is no judge, living or 
dead, whom I would seek to emulate on 
the bench in terms of judicial philos-
ophy, or otherwise. 

It is breathtaking. This man wants to 
be taken into the Federal judiciary in 
the second highest court of the land for 
a lifetime appointment and is so cau-
tious and so careful he can’t name one 
Supreme Court decision he disagrees 

with in the history of the United 
States, and can’t name one judge, liv-
ing or dead, whom he would seek to 
emulate on the bench. 

What does that tell you? It tells you 
the Estrada nomination is making a 
mockery of our constitutional respon-
sibility in the Senate. 

He has refused to disclose the legal 
memoranda he has written as a person 
working at the Department of Justice 
and for the court. He has refused to an-
swer the most basic questions. And he 
comes to us and says: Take it or leave 
it. 

We hear that our opposition to him 
clearly must be because he is a His-
panic, maybe conservative in his views. 
Excuse me. As a member of the Judici-
ary Committee, I have repeatedly 
voted in favor of conservative nomi-
nees from the Bush White House. I un-
derstand this is the President’s prerog-
ative, but I have tried to find in each of 
them a reasonable approach to the law 
and a reasonable understanding of the 
philosophy of law which will give them 
a chance to be at least moderate in 
their approach on the bench. That is 
something all of us should seek to do. 

I will have an opportunity later this 
morning to come to the floor. 

Mr. REID. Will the Senator yield for 
a question? 

Mr. DURBIN. I am happy to yield. 
Mr. REID. I ask the Senator from Il-

linois, who had a long and impressive 
record in the House of Representatives, 
is he aware of the stand that the His-
panic caucus has taken on Miguel 
Estrada? 

Mr. DURBIN. I am. It is instructive 
that this Hispanic nominee to such a 
high court is opposed by the Hispanic 
caucus. They have sat down with Mr. 
Estrada in private and asked him ques-
tions about his views on issues, and 
they have come out in opposition to his 
nomination. There are many—myself 
included, and I have appointed His-
panics to the Federal bench in Chi-
cago—who believe there should be more 
Hispanic nominees. Under the Clinton 
administration, quite a few nominees 
were brought before the committee, 
and many were approved. That should 
continue. But doesn’t it tell you some-
thing that this high level, high profile 
appointment is opposed by the His-
panic caucus? 

Mr. STEVENS. Will the Senator 
yield for a question? 

Mr. DURBIN. I am happy to yield. 
Mr. STEVENS. Is the Senator aware 

that Republican Members of the House 
of Representatives who are not in that 
caucus because it is purely a Demo-
cratic caucus do support this nominee? 

Mr. DURBIN. There are those who 
support this nominee. 

Mr. STEVENS. I mean in the House 
of Representatives. The Senator is try-
ing to leave the impression that people 
of Spanish background in the House of 
Representatives all oppose this nomi-
nee. 

Mr. DURBIN. I didn’t say that. I said, 
if you check the record, that the His-

panic caucus has come out in opposi-
tion. 

Mr. STEVENS. Which is all Demo-
crats. 

Mr. DURBIN. At this point, the vast 
majority of those serving of Hispanic 
origin are Democrats. 

Mr. STEVENS. It is all Democrats. 
Mr. DURBIN. I am sure the Senator 

from New York will catalog all the His-
panic organizations that oppose this 
nominee. It is not just the Democratic 
members of the Hispanic caucus. I see 
my colleague has come to the floor. I 
yield to the Senator from New York. 

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from New York. 

Mrs. CLINTON. Mr. President, I ap-
preciate the many points made by my 
colleagues with respect to this nomina-
tion. As I have listened to the debate, 
not having been a member of the Judi-
ciary Committee, I have tried to edu-
cate myself on what this is all about. I 
put myself into the position of some-
body at home who maybe just has 
turned on C–SPAN or is flipping chan-
nels and sees us talking about some-
thing. They are trying to understand 
what this is all about. 

I thought I would come to the Cham-
ber and perhaps talk a few minutes 
about what I think it is about and to 
try to answer some of the questions 
that might be in the minds of New 
Yorkers and Americans. 

First, it is about the nomination of a 
gentleman to become a judge on what 
everyone, regardless of what party you 
are or where you live in the country or 
whether or not you are a lawyer, be-
lieves is the second most important 
court in our land. Everybody knows 
under our system of government the 
Supreme Court is the supreme court. It 
is the most important. But as we have 
gone through many decades of courts 
hearing cases, of new causes of action 
for people to be able to bring cases, 
what has emerged very clearly is that 
because the Supreme Court cannot 
take every case that has to be finally 
resolved one way or the other, many of 
the most important cases that are real-
ly significant to people living from one 
end of our country to the other are fi-
nally decided in the District of Colum-
bia Court of Appeals. 

This is the court that sits here, and 
it has some special jurisdiction about 
environmental matters and labor mat-
ters and energy matters. This is a real-
ly big deal court. This really matters. 
It is not just any court. It is the DC 
Court of Appeals. 

All of our courts of appeals are im-
portant and because as you go up the 
Federal court system, you start with 
all of the district courts that are in 
every State and sometimes, depending 
upon the size of the State and many 
parts of the State and decisions there, 
if you are not satisfied with them, get 
appealed to the courts of appeal. It is 
like a pyramid. It starts narrowing be-
cause the numbers of cases that can be 
heard, the kinds of issues that can be 
heard begin to narrow because, clearly, 
choices have to be made. 
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Not everybody who starts a lawsuit 

in a Federal district court will be able 
to get to the court of appeals. Even 
fewer will get to the Supreme Court. 

When we face a decision of giving 
someone a lifetime job, we have to 
take that seriously. We have to take it 
seriously whether it is a district court 
or a court of appeals or the Supreme 
Court. Actually, that is the way our 
Constitution set it up. 

If the Constitution, which I think is, 
other than the Bible, the most amazing 
document the world has ever seen, if 
the Constitution meant for the Presi-
dent to say OK, this is who I want to 
sit on that bench, and just pick out any 
person who the President chose and 
just send them to the bench, the Con-
stitution would have said that. But 
that is not what the Constitution says. 
The Constitution very clearly sets up 
what we call a balance of power. That 
is an important concept. That is crit-
ical to how successful we have been as 
a nation. It is absolutely fundamental 
as to our democracy continuing to 
function over all these many years be-
cause we have a balance of power. 

We know human beings are fallible. 
We know that every one of us is flawed, 
and people get an idea that they are 
bigger than they should be; they want 
more power. And we get this balance of 
power in our Constitution which has 
worked extremely well for our country. 

Critical to that balance of power is 
the role that the Senate plays in advis-
ing and consenting with respect to the 
President’s nominees for the Federal 
court. It is right there in the Constitu-
tion. This is not something that Demo-
crats or Republicans have made up for 
the purpose of this debate. It is funda-
mental to our Constitution. 

As a result, those of us who are hon-
ored to serve in the Senate—and there 
haven’t been very many over the 
course of our history; fewer than 2,000 
people have sat in this most important 
deliberative Chamber in the history of 
the world—are bound by the Constitu-
tion. We take an oath to the Constitu-
tion. We want to defend and protect 
the Constitution. 

Therefore, when we look at our du-
ties, among our most important duties 
are advising and consenting when it 
comes to judicial nominees for lifetime 
positions on the courts established 
under our Constitution. 

All of us take that responsibility se-
riously. But whether we are confronted 
by a nominee to the DC Court of Ap-
peals or certainly, if we are confronted 
by a nominee to the U.S. Supreme 
Court, maybe it keeps us up a little 
longer at night. It makes us feel even 
more strongly that we have to make 
sure we are doing the right thing. We 
have to ask the hard questions. We 
have to get the information. Because 
once we sign off on it, that person is 
there for life. 

It would be like somebody hiring 
someone to do an important job. You 
want to know that the person you are 
hiring to be a doctor or nurse in your 

hospital, or to supervise the construc-
tion of your house, that these are peo-
ple qualified, able to answer your ques-
tions, that you confidently believe can 
get the job done. 

That brings us to what we are debat-
ing today, a very important court, life-
time appointment, second only to the 
Supreme Court in the number of impor-
tant cases decided, rooted in our Con-
stitution where we as Senators, rep-
resenting the constituents we serve, 
are required, are duty bound under our 
Constitution to advise and consent 
with respect to the President’s nomina-
tions. 

Now, I have voted for many judges 
since I have been in the Senate over 
the last 2 years, and those judges are 
not people, by and large, I ever knew 
personally or with whom I had any di-
rect dealings. But the Judiciary Com-
mittee, which consists of Republicans 
and Democrats, is charged with the re-
sponsibility of doing the work of trying 
to figure out whether somebody is 
qualified and whether they should get 
this lifetime appointment. They are 
the first of our colleagues to advise and 
consent, or advise and not consent. I 
know the members of the Judiciary 
Committee on both sides of the aisle, 
and they take that responsibility very 
seriously. 

With respect to Mr. Estrada, it has 
been a hard task to fulfill the respon-
sibilities entrusted to us in the Con-
stitution to advise and consent because 
there is no information. It is as though 
somebody walks into the hospital and 
says: I want the very best doctor you 
can give me for the condition that ails 
me, and I want to know where that per-
son stands on the procedures he is 
going to use on me; I want to know 
what he thinks about postoperative 
treatment, I want to know what drugs 
he believes are best, and I want to 
know where he ranks in terms of his 
belief about whether or not I can be 
cured. Well, I am sorry we are not 
going to give you that information. 
Here is your doctor; you take him. 

We are faced with a nominee who has 
thus far refused to answer legitimate 
questions about what kind of a judge 
he would be, where he stands on the 
great issues of our time and of the 
past, what his positions are in thinking 
about these fundamental rights we 
cherish as Americans, whom he re-
spects or admires on the judiciary al-
ready, or with whom he would compare 
and contrast himself. We cannot get 
answers to any of those questions. I 
don’t necessarily hold Mr. Estrada re-
sponsible for that. I know a little bit 
about the confirmation process. Having 
spent some time on the other end of 
Pennsylvania Avenue, I know he is 
doing what he has been told to do. He 
has been told to sit there, don’t say 
anything, don’t answer the questions, 
dodge, duck, don’t leave any record, 
don’t let anybody pin you down, and, 
boy, we are just going to go right 
through the opening that is given to us 
and make up this case that will get you 
on the circuit court. 

Well, I suppose that is a strategy, but 
it is an unconstitutional strategy. It is 
a strategy that is absolutely contrary 
to what the Founders intended when 
they spent all those hot days in Phila-
delphia writing the Constitution. They 
expected advise and consent to actu-
ally be the responsibility of Senators. 
How can you advise and, certainly, 
consent if you cannot even get basic in-
formation about where someone you 
are going to give a lifetime job to 
stands on all these important issues? 

It is not as though members of the 
Judiciary Committee didn’t try. They 
certainly tried. Led by my colleague 
and friend from New York, Senator 
SCHUMER, they tried every which way 
they knew. You have already heard 
this morning from Senator DURBIN of 
Illinois how questions were phrased 
and, if he could not get an answer from 
Mr. Estrada, how they would be re-
phrased, trying to get some informa-
tion. It was a classic stonewall; there is 
no information, no record, nothing to 
which anybody can point. 

Now, that puts a Senator in a very 
difficult position. If you are just going 
to do what the White House tells you 
to do, what the President tells you to 
do, without regard to your constitu-
tional duty to advise and consent, then 
it is an easy issue; you stand up, sa-
lute, and you vote, and that is it. But 
if you take seriously your constitu-
tional duty, then it is not so easy. I 
have to go back to New York, and peo-
ple will say: What kind of a judge do 
you think this will be on the court that 
hears all these important issues? I have 
to say I don’t have a clue because we 
cannot get any information about him. 
We cannot discharge our constitutional 
duty to advise and consent. 

I know my friends on the other side 
of the aisle say: Well, there is no infor-
mation; this man is a blank slate; he 
has never been a judge; we have no 
record; he has never been a law pro-
fessor; he hasn’t put a lot of his 
thoughts down in writing; so you have 
to take what you see. Here is this gen-
tleman, and you just have to take it on 
face value that he will fulfill the rather 
awesome responsibilities for which he 
has been nominated. 

I just don’t think that is good 
enough. I am just amazed that my 
friends on the other side of the aisle 
are willing to abdicate the Senate re-
sponsibilities embedded in the Con-
stitution, because when you stonewall 
the Judiciary Committee, when you 
refuse to answer questions, when you 
act as if you just came out of nowhere 
and don’t have an opinion on anything, 
everybody knows that is a charade. Ev-
erybody knows that. That is what you 
were told to do in the White House; 
therefore, you are sitting there, not 
giving an answer, because if you gave 
an answer, even some of the Repub-
licans, people of the President’s own 
party, might be disturbed. 

I went back and looked at some of 
the questions that were asked. I have 
not been in law school for a very long 
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time, but I cannot imagine any law 
student who, with a straight face, 
could say I don’t have an opinion on 
any Supreme Court case—not one since 
the beginning of our Republic. I don’t 
think that is a person who belongs on 
the appellate bench. If you don’t have 
an opinion, move out of the way and 
let somebody who has opinions, who 
understands the law, who understands 
the Constitution, who knows what the 
Supreme Court has decided—let that 
person take the position on the appel-
late bench. 

It is hard to imagine someone sitting 
before the Judiciary Committee and 
saying he has no opinion on major Su-
preme Court cases. I find that, frankly, 
unbelievable. Nobody believes that. My 
colleagues on the other side are willing 
to go forward with this charade and 
pretend that the man has no opinions 
when everybody knows he has opinions. 
He could not be in the position he is in 
without opinions. 

I pulled a quote from Chief Justice 
Rehnquist which I think really bears 
on this. Here is what Chief Justice 
Rehnquist had to say: 

Since most justices [you could substitute 
‘‘judges’’ as well] come to this bench no ear-
lier than the middle years, it would be un-
usual if they had not by that time formu-
lated at least some tentative notion that 
would influence them in their interpretation 
of the sweeping clauses of the Constitution 
and their interaction with one another. It 
would be not merely unusual but extraor-
dinary if they had not at least given opinions 
as to constitutional issues in their previous 
legal careers. 

Well, that is not me talking. That is 
Chief Justice Rehnquist. I think you 
could certainly conclude from that 
that this nominee must be, therefore, 
extremely unusual—so unusual that I 
don’t think he deserves to be confirmed 
to the bench. Someone who has no 
opinions clearly does not deserve the 
kind of responsibility and honor that 
this appointment suggests. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mrs. CLINTON. Yes. 
Mr. DURBIN. Is the Senator familiar 

with the statement made by the chair-
man of the Senate Judiciary Com-
mittee, Senator HATCH, before the Fed-
eralist Society when he said: 

Many of President Clinton’s nominees tend 
to have limited paper trails. Determining 
which of the President’s nominees will be-
come activist is complicated and will require 
the Senate to be more diligent and extensive 
in its questions of a nominee’s jurispru-
dential views. 

Mrs. CLINTON. Mr. President, I have 
heard about that, I respond to my 
friend from Illinois. There is an old col-
loquial saying: What is good for the 
goose is good for the gander. It seems 
to me, if that is the standard the cur-
rent chairman of the committee adopt-
ed in previous years, then for the sake 
of consistency that ought to be the 
standard today. But, of course, that is 
not what this is all about, as my good 
friend from Illinois knows. 

What was an appropriate standard in 
the previous administration, when I be-

lieve the President nominated main-
stream people willing to answer ques-
tions, willing to present opinions, is no 
longer applicable now that there is a 
different President. I think that is a 
very dangerous precedent, and I do 
hope that Americans understand this: 
That the Constitution does not change 
from administration to administration. 

The advise and consent role stays 
there for the Senate to exercise. If the 
Senate willingly abdicates this role 
and decides, I have a President of my 
own party in the White House now, so 
I better not ask any questions because 
I may not like the answers, that is, I 
believe, a direct repudiation of our con-
stitutional obligations. 

I know my good friend from Illinois 
asked a number of questions of Mr. 
Estrada seeking some enlightenment, 
some information on the basis of which 
the Senator from Illinois could exer-
cise his advise and consent role. The 
best I can determine, it is very hard to 
see that the Senator got any answers. 

I know in previous years, with many 
of the same people on the committee, 
very specific, explicit questions were 
asked of nominees. I know that many 
of the nominees who were nominated 
by President Clinton were asked very 
detailed questions about their views of 
Supreme Court and circuit court cases, 
and to the best of their ability, those 
who received hearings which, of course, 
was not everyone who was nominated 
by the President, but those of Presi-
dent Clinton’s appointments who re-
ceived hearings felt duty bound to an-
swer those questions, and they did so. 
They were asked questions such as: 
Please define judicial activism. Do you 
agree with the Supreme Court’s deci-
sion in a specific case, such as United 
States v. Morrison? If you were a Su-
preme Court Justice, under what cir-
cumstances would you vote to overrule 
precedent in the Court? And on and 
on—very specific questions about the 
Constitution, about our Nation’s laws, 
about Supreme Court decisions. 

The nominees from President Clinton 
believed that was their obligation, and 
that is what they were instructed to 
believe from the other end of Pennsyl-
vania Avenue. 

Unfortunately, many of them were 
not even given hearings and many who 
were given hearings were not given 
votes, and even some who were given 
votes were never brought to the floor. 
That is then. What I am worried about 
is now and how we are going to dis-
charge our constitutional responsibil-
ities. 

If one looks at the long list of people 
who have appeared before this com-
mittee in the past, it has always been 
the practice to seek information that 
committee members thought would be 
relevant to exercising their constitu-
tional duties, to make sure this person 
at least had an opinion about the Su-
preme Court decisions, to make sure 
this person was not just someone sit-
ting there to fill a chair, but could ac-
tually discharge the duties that were 
about to be considered for him. 

What bothers me deeply is what I see: 
a developing of a difference in stand-
ards. We are a country that has lasted 
so long because, among other reasons, 
we believe in the rule of law. It is not 
people but laws. That is why we invest 
so much in our Constitution and set-
ting up courts and ensuring people who 
serve on those courts for lifetime posi-
tions are of the right stuff—not that 
they are conservative or liberal but 
that they are people who will not be 
swayed by political or partisan consid-
erations, but will do the best with their 
God-given ability the job with which 
they are entrusted, which is to con-
tinue the rule of law and to serve jus-
tice. 

Therefore, it is troubling that when 
we had one President of one party, the 
same people in this body wanted to ask 
everything they could ask. They want-
ed to know what meetings you went to 
that had nothing to do with your law 
practice. They wanted to know how 
you stood on referenda as a citizen in 
States that use referenda to set laws. 
They wanted to know all this, and the 
people who were nominated complied. 
They thought: I do not see the rel-
evance of it, but if this is what is re-
quested, we will comply with it. 

Now when we are just focusing on the 
core issues about the suitability of 
someone for a lifetime appointment to 
the second highest court in the land, 
we cannot even get information that 
one would expect to get from a first 
year law student. 

Obviously, a political decision has 
been made by the administration that 
‘‘don’t ask, don’t tell’’ applies to judi-
cial nominees and, therefore, we are in 
a position where we cannot discharge 
our constitutional responsibilities. 

It sort of surprises me, as well as dis-
appoints me, that the administration is 
taking this position. I guess we have to 
expect it because time and again this 
administration has proving itself to 
flout the rule of law, to be very con-
cerned with secrecy, unwilling to share 
information with the elected represent-
atives of the American people, and, 
therefore, a pattern seems to be devel-
oping. 

I do not care whether you are a con-
servative or liberal from New York, 
Texas, California, Alaska, Hawaii— 
wherever—it is not good for our coun-
try to be adopting a policy that ele-
vates secrecy over openness when it 
comes to judicial nominations and 
many other matters. 

On many grounds, therefore, I stand 
here today quite troubled about what 
is developing with respect specifically 
to Mr. Estrada, with respect to our 
Constitution, with respect to the re-
fusal by this administration to provide 
information legally requested by the 
Senate to fulfill its obligations. 

I do not understand why we are in 
this position. I really do not. I have 
gone back and read the quotes from the 
distinguished chairman of the Judici-
ary Committee, someone I consider a 
very thoughtful leader on legal issues, 
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and yet I do not follow the logic of hav-
ing one standard for one administra-
tion’s nominees and another standard 
for this administration, and the will-
ingness of the Senate to cede our con-
stitutional responsibilities. That 
strikes me as going right to the heart 
of what the Senate is and should be. 

Before I arrived in the Senate, I knew 
it from a distance, as an admirer, a law 
student, a lawyer, and a law professor 
in my previous life. I understood the 
critical role the Senate played, but I 
have to confess until I actually came, 
sat in one of these chairs, looked 
around this august Chamber, and lis-
tened to my mentor and leader, Sen-
ator BYRD, describe to us how we hap-
pen to be here—not by some accident 
or bolt of lightning, but because of the 
genius of our Founders building on the 
ideas of those who came before, and 
that every generation of Americans has 
been obligated to continue this ex-
traordinary experiment in constitu-
tional democracy. We did not get it 100 
percent right at the beginning. We had 
a lot of work to do. And the courts 
played a major role in saying, wait a 
minute, America, you say all these 
nice words. You act like these are your 
values, all men are created equal. What 
about black men? What about Native 
Americans? What about women? Do 
you not think we ought to kind of 
make reality coincide with rhetoric 
and really live up to this Constitution? 

So for more than 200 years, that is 
what we have been doing. It has been a 
partnership: The executive branch, the 
legislative branch, the judicial branch. 
Decade after decade, we have taken 
stock of ourselves, determining what 
our real bedrock values are as a nation, 
and making it absolutely clear we 
would continue to try to perfect our 
Union, to live up to those extraor-
dinarily high ideals that no nation in 
the history of the world had even put 
down on paper, let alone tried to fulfill. 

Part of what we are facing today is 
an agenda by some to really change the 
direction of our country. Maybe it is a 
decision the people of the United 
States would support if they ever got 
to vote on it. Maybe it is a decision the 
people in this Chamber would support 
if we ever voted on it. But that is not 
how it is occurring. It really is by se-
crecy and stealth. It is by nominees to 
our second highest court who will not 
tell us what they believe on the most 
important issues facing us as a nation. 
It is a deliberate attempt to turn the 
clock back. 

I read the documents that have come 
from organizations that work hand in 
hand with the administration about 
vetting and nominating nominees. I 
know they refer to the Constitution in 
exile. By that, I guess they mean the 
Constitution that expanded the civil 
rights, human rights, and opportuni-
ties of people in cases such as Brown v. 
Board of Education. That is really sad, 
that their view of America is so nar-
row. They want to close doors, take up 
ladders of opportunity, turn the clock 

back. I think that is very sad. Cer-
tainly they are entitled to their opin-
ion, but their opinion should be ex-
plicit. If that is the agenda, then let us 
have a democratic argument about it. 
Let’s have a vote about it. Let’s know 
what we are voting on, so when deci-
sions get reversed, rights get taken 
away, people know it was not just 
foisted on them by secrecy and stealth. 
It happened because of a debate, which 
is the heart of democracy, where people 
stood on both sides of this Chamber 
and said I do think we have gone too 
far and others could say, no, we have 
not gone far enough and where is the 
middle and how do we come to some 
resolution. 

Why it is so important we focus on 
Mr. Estrada is because he is a stealth 
nominee, because he will not answer 
questions, and because of what we are 
attempting to determine as to our con-
stitutional responsibilities. 

I have reviewed the transcripts of Mr. 
Estrada’s hearings in front of the com-
mittee. In a moment, I will relay sev-
eral of the more concerning areas 
where we lack information. I want to 
highlight what two of my colleagues on 
the Judiciary Committee have said 
about both the written information, 
which is very limited, and the oral re-
sponse to questions from Mr. Estrada. 
Senator KOHL from Wisconsin has said, 
and I quote, I personally have voted for 
99 percent of the nominees that have 
come before this committee. In all of 
those cases, I felt that I knew what we 
were getting when we voted. There was 
some record of some writings that gave 
me an idea about how the nominee 
would perform as a judge. We do not 
have much of a public record or written 
record. 

Addressing Mr. Estrada, Senator 
KOHL went on, you have opinions, of 
course, on many issues, I am sure, but 
we do not hardly know what any of 
them might be, and some of us might 
have a tough time supporting your 
nomination when we know so little. 

Upon the eve of her vote on Estrada’s 
nomination before the committee, Sen-
ator FEINSTEIN said: Over the last few 
days, I have been reviewing back-
ground materials about Miguel 
Estrada, talking to those who have 
concerns about him, and I have reread 
the transcript of Mr. Estrada’s hearing. 
I must say that throughout this proc-
ess, I have been struck by the truly 
unique lack of information we have 
about this nominee, and the lack of an-
swers he has given to the many ques-
tions raised by members of this com-
mittee. 

Let me take a minute or two to high-
light some of the important issues that 
come before the DC Circuit and explain 
more fully why Mr. Estrada’s answers 
are just not satisfactory. I do not ex-
pect to agree with the vast majority of 
the judges this administration sets 
forth. I have a different idea about the 
Constitution, about the philosophy 
that should govern the rule of law. I 
am fully prepared to say that. I have 

already voted for about 100 people I 
probably do not agree with on a lot of 
things, but they played by the rules. 
They respected the Constitution. They 
answered the Senators’ questions, not 
my questions. I am not on the com-
mittee, but I trusted my Republican 
and Democratic colleagues who were 
on the committee would ask good ques-
tions, as they always do, get answers, 
and then they would make a judgment. 

We have confirmed something like 
100 judges in the last 2 years. I trusted 
the Judiciary Committee, which is the 
first line of defense on advise and con-
sent, to do the hard work. I would then 
assess that and make my decision. I 
cannot do that in this case. I wish I 
could. I might still vote against the 
nominee because I might not agree 
with what he said in his opinions, but 
at least the process would be respected, 
the advice and consent clause of the 
Constitution would be honored. 

That is not the case. If we look at the 
individual areas of concern, I think we 
begin to get an idea why Mr. Estrada 
does not want to answer questions and 
why the administration does not want 
him to answer questions, because even 
my colleagues on the other side of the 
aisle would have some really hard ques-
tions if the nominee were permitted to 
answer questions. 

Let’s start with the environment. 
The fact is the DC Circuit hears almost 
all of the cases challenging environ-
mental rules and regulations issued by 
the Environmental Protection Agency. 
These are extremely significant deci-
sions. The court decides issues of na-
tional importance. It decides issues of 
great local and regional importance. 
We may disagree about the best way to 
protect the environment, but if we are 
going to go down a road where we pack 
the DC Circuit with judges who do not 
have the idea that protecting the envi-
ronment is a Federal responsibility, we 
should know that. We should know 
what we are getting. We are not buying 
blindly. We should know what we can 
expect. Maybe then the Congress, if it 
so chose, could rewrite laws or be clear 
about congressional intent, but in the 
absence of knowledge we do not know 
anything. 

The court, in a 1999 decision, Amer-
ican Trucking Association v. EPA, 
demonstrated not only its deep division 
but its potential for circumventing the 
President and congressional intent. In 
that case, the DC Circuit decided not 
to review a ruling that struck down 
Clean Air Act protections against soot 
and smog. In fact, in the dissent, one of 
the judges said the court’s ruling ig-
nored the last half century of Supreme 
Court jurisprudence. When the case got 
to the Supreme Court, in a decision 
written by Justice Scalia, the DC Cir-
cuit was reversed. This was not a Re-
publican or Democrat or liberal or con-
servative decision. This was a decision 
based on the precedence, the jurispru-
dence, the law. 

Many of the cases that the circuit 
court of appeals decides in DC do not 
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go to the Supreme Court. Therefore, we 
have to be conscious of what a nomi-
nee’s position is on environmental 
issues. 

Across the board, environmental 
groups have opposed Mr. Estrada’s 
nomination because he has consist-
ently evaded questions on how he 
might consider cases of vital environ-
mental interest. 

With respect to labor decisions and 
the National Labor Relations Board, 
the DC Circuit hears many of those 
labor and worker-related cases. The 
court has decided more than 1,000 labor 
cases over the years. The National 
Labor Relations Board administers the 
National Labor Relations Act, which is 
the primary law that governs relation-
ships between employers and employ-
ees. Of course, that is at the root of our 
economy. We want people to be produc-
tive and work, but we also want them 
not to be taken advantage of and mis-
treated. There is a balance of power, to 
go back to my favorite concept, embed-
ded in the Constitution. The Congress 
has worked it out over the last 50 years 
where workers have some rights, em-
ployers have some rights, and there is 
a system for adjudicating disagree-
ments and grievances. Time and time 
again, the Circuit Court of the District 
of Columbia has ruled on these deci-
sions and has consistently said that if 
a decision from the National Labor Re-
lations Board is supported by substan-
tial evidence, the courts are supposed 
to uphold it. 

Unfortunately, many people are con-
cerned and have spoken out against 
Mr. Estrada’s nomination because they 
have no way of knowing what, if any, 
opinions he has on these critical issues. 
It is a fair set of questions to ask and 
to receive answers about. 

When it comes to energy, certainly 
one of the most important issues 
throughout our country, the DC Circuit 
has exclusive jurisdiction over cases 
coming from the Federal Energy Regu-
latory Commission. That is called 
FERK. These cases are often up in the 
court of appeals, trying to figure out 
what is a just and reasonable rate of 
return for oil, gas, and electric compa-
nies. Therefore, the cases coming out 
of the DC Circuit affect everybody who 
has any power that is generated by oil, 
gas, and electricity around our coun-
try. 

In many of these cases, not only indi-
viduals but States have big stakes in 
their outcome. When we think about 
ruling on these cases, it is only fair, 
since it may affect my energy bill, that 
I have some understanding from the 
Judiciary Committee whether this 
nominee has opinions, past track 
records, clients, anything that might 
affect his rulings. 

Similarly, the DC Court has exclu-
sive jurisdiction over cases arising 
under the Federal Communications 
Commission. Again, that affects every 
one of us. Do you have a television? Do 
you have cable? Do you enjoy the mass 
media, the broadcast media? Do you 

have a telephone? Do you know what 
rates you pay ultimately for long dis-
tance? Do you have a wireless phone? 
All of these issues fall under the FCC. 
Without any written record, again, we 
cannot get answers to questions about 
matters that will affect every Amer-
ican. 

Some of this may sound technical, 
and I understand that, but it is easily 
understood that the stark reality is the 
DC Circuit controls so many of the 
rules under which we live every single 
day in our homes and workplaces. This 
is not some abstract speculative con-
cern about what might happen to 
somebody else. What happens in this 
DC Circuit affects each of us. That is 
why I am so concerned that in the ab-
sence of information, in the absence of 
the Judiciary Committee believing 
they have been able to make an in-
formed decision and have not just done 
what they were told to do by the ad-
ministration, we may be setting up the 
people we represent for all kinds of 
changes in their lives that were never 
aired publicly, were never given due 
consideration, but which will affect 
every one of us. 

That is why this nomination cannot 
be handled lightly, why it cannot be 
rammed through, why the Constitution 
and the rule of law, the role of the Sen-
ate to advise and consent, need to be 
respected. 

When we think about where we are 
right now in the 21st century, we know 
we have lots of big challenges ahead. 
We have national security challenges, 
homeland security challenges, eco-
nomic challenges, challenges con-
cerning health care, education, the en-
vironment, and energy. There is a lot 
that lies in front of us. We need to 
bring to our considerations the same 
thoughtful, careful analysis that our 
predecessors in this body brought to 
theirs. 

I am very worried that we are mak-
ing decisions at home and abroad that 
will affect our country and our chil-
dren for generations to come. Cer-
tainly, judicial decisions fall into that 
category. The DC Circuit has served as 
kind of a bullpen for the Supreme 
Court. More judges have been ap-
pointed to the Supreme Court from the 
DC Circuit than from any court in the 
land. That is often where the President 
looks to find somebody qualified who 
understands the full range of constitu-
tional and legal issues that will very 
well end up in the Supreme Court. In 
fact, the DC Circuit has given us three 
of the nine current Supreme Court Jus-
tices—Justices Ginsburg, Scalia, and 
Thomas. 

Therefore, I have to be doubly careful 
about my vote. I don’t know what will 
happen on the Supreme Court. I wish 
every one of the Justices good health 
and a lot of energy for decades to come, 
but none of us knows where we will be 
tomorrow. We have no way of pre-
dicting our fate. It could turn out that 
there might be an opening on the Su-
preme Court and it might very well be 

someone from the DC Circuit who 
could be chosen. So far as I know ev-
eryone else serving actually answered 
questions, offered opinions, went 
through the process, gave the Senate 
the opportunity to exercise our con-
stitutional duty to advise and consent. 

If Mr. Estrada joins the court and all 
of a sudden an opening were to occur 
and the administration said to them-
selves, this was so good, we got some-
body through that nobody could even 
ask a question of or get a straight an-
swer from, let’s just nominate him for 
the Supreme Court and do the same 
thing, run the same drill, then I would 
hope my colleagues on both sides of 
this aisle would say, no, no, I cannot 
let that happen to my Constitution. I 
may love my President but I love my 
Constitution. Presidents come and go 
but the Constitution remains. 

We, at our peril, undermine it, dis-
respect it, disregard it, and this body, 
at its peril, gives up its constitutional 
prerogative rendering it a debating so-
ciety, at best, and irrelevancy, at 
worst. Here we are, debating not just a 
nomination but debating the Constitu-
tion, debating the rule of law, debating 
whether this Senate and its Judiciary 
Committee will be able to fulfill its 
constitutional responsibility. These are 
high stakes. Talking about many of the 
nominees to the district court of ap-
peals, I just can’t help but use a little 
history. I think those who do not know 
history are condemned to repeat it. I 
know there is always a lot of revi-
sionist history that goes on to suit po-
litical, partisan, ideological—even 
commercial ends. But these are the 
facts. 

The former President nominated 
highly qualified people for the DC Cir-
cuit. Unfortunately, of those three 
nominees, two of them were given a 
hearing, one was not; two were not 
given a committee vote, one was. It 
took from 15 to 18 months for no ac-
tion, no vote, and one out of three was 
confirmed. We didn’t even get the cour-
tesy of a vote, even though tons of in-
formation was turned over on the first 
two of these nominees. 

From my perspective, that is water 
under the bridge. But I think it is tell-
ing because the Constitution did not 
change. As far as I know, the same 
Constitution we had in 1990 is the Con-
stitution we have in 2003. The advice 
and consent clause didn’t change, as 
far as I know. The advice and consent 
responsibility was the same through-
out the 1990s as it is now in the 21st 
century. Some nominees went to ex-
treme lengths to provide every scrap of 
paper, every opinion requested, in 
order to demonstrate their good faith 
and their respect for the Senate, their 
respect for the Constitution. 

In a previous time, I know my good 
friends on the other side of the aisle, 
were he to have sat there and said, I 
have no opinion about anything, would 
have said: You are not getting my vote. 
You should not even get a hearing. You 
don’t deserve one. Because somebody 
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who comes before this committee and 
says he has no opinion about anything 
is clearly gaming the committee. Ev-
erybody knows that. I do not think the 
committee would have stood for it in 
the 1990s. 

The Democrats this time voted 
unanimously against Mr. Estrada on 
the basis of his failure to answer ques-
tions and failure to appropriately and 
respectfully provide written material 
that was provided in previous instances 
with respect to Justice Rehnquist and 
Justice Bork. That material was not 
provided with respect to Mr. Estrada. 
So I think we really obviously have a 
double standard. It is an ideologically 
driven double standard. 

I think that is a mistake. I think it 
is always a mistake when we try to 
push through something that in the 
long run undermines the balance of 
power, the constitutional framework, 
the role and responsibility of the Sen-
ate. 

I have received countless letters, e- 
mails, and telephone calls about this 
nomination. Many of the people have 
expressed their concerns about the 
process in which we are engaged. A let-
ter from a Utica, NY, constituent, 
Anna Maria Convertino, sums up the 
objections my office has been receiv-
ing. She gave me permission to quote 
from her letter. Here is what Anna 
Maria from Utica, NY, has to say: 

I am writing to urge you to filibuster the 
nomination of Miguel Estrada for the Dis-
trict of Columbia Court of Appeals by voting 
no on cloture. Estrada has refused to answer 
questions about his commitment to abortion 
rights or basic civil rights. The burden 
should be on the nominee for a lifetime ap-
pointment to show that he deserves to serve 
as a Federal judge. Estrada’s lack of an es-
tablished record and unwillingness to answer 
questions means that he has failed to make 
this showing. 

I certainly appreciate Anna Maria 
contacting me and summing up so well 
the problems with this nomination. 

Many people who have followed this 
closely, many major Latino and His-
panic organizations across our country, 
and in New York, share those doubts. 
The Congressional Hispanic Caucus, 
which has members from New York 
City to LA, from Texas to Chicago, 
interviewed Mr. Estrada. After that 
interview and reviewing his creden-
tials, they concluded that he failed to 
merit their endorsement. Today, the 
caucus again opposes his nomination 
along with the Mexican-American 
Legal Defense and Education Fund, the 
Puerto Rican Legal Defense Fund led 
by the able work of my constituent, 
Angelo Falcon; the National Associa-
tion of Latino Elected and Appointed 
Officials, the California La Raza law-
yers, the Southwest Voter Registration 
Project, the Illinois Puerto Rican Bar 
Association, and on and on and on. 

Mr. REID. Mr. President, will the 
Senator from New York yield for a 
question? 

Mrs. CLINTON. I certainly will. 
Mr. REID. The Senator was on the 

floor this morning when there was a 

colloquy between this Senator and the 
senior Senator from Illinois. There was 
a question that arose as to the number 
of people in the Hispanic Caucus in the 
House. I have since checked that and 
determined there are 20 in the Hispanic 
Caucus in the House. The only Hispanic 
Members of the House of Representa-
tives, I am told, who are not members 
of that Hispanic Caucus, are three in 
number. So it is 20 who are members of 
the Hispanic Caucus and 3 who are not. 

Mrs. CLINTON. I appreciate the clar-
ification from my good friend from Ne-
vada. Certainly, having worked with 
the Congressional Hispanic Caucus 
over many years, I know they are a na-
tional organization, representing peo-
ple throughout our country. They did 
not reach this conclusion lightly. They 
interviewed Mr. Estrada. They asked 
questions. They sought information. 
They talked to other people who knew 
him, had worked with him. They really 
tried to do due diligence. They tried to 
do the job that the Judiciary Com-
mittee should do, trying to get at what 
is it about this nominee that we can ei-
ther oppose or support. At the end of 
their inquiry and investigation, they 
concluded that they could not support 
him. 

I am sure that was a difficult deci-
sion, from talking with my friends in 
the Hispanic Caucus. It was a very 
tough decision because on the face of 
it, this looked like a no-brainer: Line 
up behind Mr. Estrada, vote for him, 
put him on the DC Circuit, and every-
body can go home and say: Look what 
I did; I voted for this nominee. 

But that is an abdication of responsi-
bility. That is truly the kind of action 
that undermines faith in our demo-
cratic process—to abdicate your intel-
ligent, careful analysis of someone just 
to be able to check a box. I thought it 
was very courageous of the Hispanic 
Caucus to say: We have looked into 
this, we have investigated it, and we 
cannot support him. 

Therefore, please—please—at least 
try to find out what this man stands 
for, what he would do, what he believes 
in, because we have not been able to do 
so. 

Part of why many of us are coming to 
the floor is that this is a troubling 
nomination on many grounds. I know 
there are those, such as my friends in 
the Hispanic Caucus, who are troubled 
by the nominee and what he stands for 
or doesn’t stand for, what he would do 
or not do, and the failure to get infor-
mation. 

I know my colleagues on the Demo-
cratic side in the Judiciary Committee 
were extremely troubled—including 
people, as I have just quoted, who his-
torically vote with a President on a 
nominee—and were very pained about 
having to say, I can’t do it this time. 

I know, too, that many of us are con-
cerned because, if the Judiciary Com-
mittee cannot do the work, we can’t do 
the work. We can’t call Mr. Estrada 
into our office and put him under oath 
and ask him the questions that he 

wouldn’t answer when my colleagues 
from Illinois and from New York and 
from Wisconsin and California and ev-
erywhere else could not get answers 
out of him. 

But fundamentally, even beyond the 
procedures—the failure to answer, the 
kind of stealth campaign that the ad-
ministration is running, the don’t ask, 
don’t tell—the nomination process is 
the Constitution. I think there are cer-
tain duties, whether you are a con-
stitutionalist, an originalist, a Fed-
eralist—whatever you are, whatever 
the label you want to pin on yourself 
might be—there are certain duties that 
cannot be delegated. There are respon-
sibilities embedded in the Constitution 
that were given to us by our Founders 
in Philadelphia, and among the most 
important is the importance of the role 
of the Senate to advise and consent. 

Mr. HATCH. Mr. President, will the 
Senator yield for a question? 

Mrs. CLINTON. Certainly. 
Mr. HATCH. Is the Senator aware 

that Miguel Estrada has argued 15 
cases before the Supreme Court? 

Mrs. CLINTON. Yes, on behalf of cli-
ents—not on behalf of himself. 

Mr. HATCH. He won 10 of them. 
Right? 

Mrs. CLINTON. I am aware of that. 
Mr. HATCH. Has the Senator from 

New York read any of those briefs that 
he filed in that court? 

Mrs. CLINTON. I have reviewed a 
number of them. I certainly am no ex-
pert on the cases, but I concede the 
point to the chairman that Mr. Estrada 
has argued cases on behalf of clients 
whose positions he was advocating and 
has done so extremely well. 

Mr. HATCH. And he has done it on 
behalf of clients as an attorney should. 

Mrs. CLINTON. Indeed. But he is not 
representing his clients before the Ju-
diciary Committee. He stands there as 
Miguel Estrada for a potential lifetime 
appointment to the second highest 
court in the land. Therefore, he can no 
longer speak for clients. He must speak 
for himself. 

Mr. HATCH. He did. 
Mrs. CLINTON. That is not the con-

clusion reached by the Democratic 
Senators, nor by the Hispanic Caucus, 
nor by many who have followed this 
nomination closely—to ask a man of 
his record before the Supreme Court 
whether he had an opinion about any 
Supreme Court decision and for him to 
say, no, he did not, is absolutely unbe-
lievable. 

Mr. HATCH. Is the Senator aware 
that the Hispanic Caucus in the House 
is made up of all Democrats because 
they would not meet the Republicans 
who were left out of the caucus? 

Mrs. CLINTON. I am very well aware 
of the makeup of the Hispanic Caucus. 
I have worked with members of the 
Hispanic Caucus for many years. 

I think it is also fair to look at the 
geographical diversity and the experi-
ence base of these people who represent 
Americans from New York to L.A. and 
from Texas to Chicago who went to the 
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trouble to interview the nominee and 
concluded by their own efforts that he 
was not going to be acceptable in part 
because they couldn’t get adequate in-
formation on which to base a good de-
cision. 

Mr. HATCH. Is the Senator aware 
that the Democratic Hispanic Caucus 
in the House was actually almost 
equally divided as to whether or not to 
support Miguel Estrada, but the major-
ity made the—— 

Mrs. CLINTON. I think what I judge 
is by what people say at the end of a 
conclusive discussion and what they 
determine based on their own consider-
ation. Much of my concern is based on 
the Constitution and the role of this 
body—not on what people did or didn’t 
do, although I think that is instruc-
tive, and I think it is very helpful. It 
does have sway with me because I don’t 
believe we have developed an adequate 
record in the Judiciary Committee 
that would give even those of us who 
might end up opposing his nomina-
tion—I don’t know that for a fact—an 
adequate basis on which to exercise our 
constitutional responsibility. 

Mr. HATCH. Will the Senator yield 
again for a question? 

Mrs. CLINTON. Yes. I will. 
Mr. HATCH. I will try not to inter-

rupt the Senator anymore, but the 
point I was making with the briefs in 
the Supreme Court—15 of them and 
more—is that there is a record from 
which you certainly can determine 
legal reasoning, as well as an extensive 
stack of records of the Judiciary Com-
mittee hearings. And let me say this. 
Those hearings were conducted by none 
other than the Senator’s colleague 
from New York, Senator SCHUMER, and 
other Democrat Senators who said the 
hearings were fairly conducted. Is the 
Senator aware of all of that? 

Mrs. CLINTON. I say to my good 
friend from Utah, I am aware of all 
that. But I have to respectfully point 
out several responses. 

A long time ago I used to practice 
law. I represented a lot of clients of dif-
ferent kinds, all sorts of folks. Their 
views and their positions were not nec-
essarily mine. I won some and I lost 
some in the trial court, in the appel-
late court, and in the administrative 
hearing room, but I do not believe that 
any of my clients spoke for me. My ad-
vocacy on behalf of clients was not the 
same as my positions about the law, 
about constitutional issues, and about 
many other matters. So the fact that 
someone has practiced law and that 
someone has argued cases is a factor to 
take into account. I certainly believe 
that is a significant factor. But that is 
not determinative. That is not in any 
way decisive when it comes to giving 
someone the opportunity to have a life-
time position on the second highest 
court in the land. 

Mr. REID. Mr. President, will the 
Senator from New York yield for a 
question? 

Mrs. CLINTON. Yes, I will. 
Mr. REID. I want the Senator to 

know that I met with the chairman of 

the Hispanic Caucus and other mem-
bers of the caucus, plus a number of 
people on a conference call a few days 
ago—in the last week or 10 days. Is the 
Senator aware that on that telephone 
call I was told that every member of 
the Hispanic Caucus—all 20 of them, 
every one of them—opposed the nomi-
nation of Miguel Estrada to be a mem-
ber of the District of Columbia Court of 
Appeals? 

Mrs. CLINTON. The Senator is abso-
lutely correct. In fact, I have a copy of 
the September 25, 2002, letter written 
by the Congressional Hispanic Caucus 
to the then-chairman of the Judiciary 
Committee announcing the decision to 
oppose the nomination. 

Mr. HATCH. Will the Senator yield 
on another point? 

Mrs. CLINTON. Yes. 
Mr. HATCH. Is the Senator aware 

that every Republican Hispanic mem-
ber in the House is totally in support of 
Mr. Estrada? 

Mrs. CLINTON. I am well aware that 
there are three Republican Hispanic 
Members in the House who are not 
members of the Hispanic Caucus. I un-
derstand that. 

Mr. HATCH. And that there are four 
of them. 

Mrs. CLINTON. I would be more than 
happy to have them send a letter ex-
plaining the reasons as to why they 
support him other than the fact they 
have been told to do so by the Repub-
lican leadership of the House and the 
administration. 

What I have from the Congressional 
Hispanic Caucus is a very well reasoned 
letter setting out the decision as to 
why all 20 members of the Hispanic 
Caucus would not support this nomina-
tion. I think it is instructive. 

It is instructive to read the thinking 
of the Hispanic Caucus. Of course, 
much of it rests on the fact that there 
is such a limited record. It is very hard 
to determine what it is this gentleman 
would do. I think the Hispanic Caucus 
raises some very telling points which 
have not been adequately addressed in 
the process up until now. 

For reasons of our Constitution, of 
our rule of law, of our nomination 
process, of our Senate and its preroga-
tive, as well as the decision apparently 
made by the administration to adopt a 
don’t ask, don’t tell policy when it 
comes to important lifetime appoint-
ments on the Federal judiciary, I cer-
tainly will have to oppose this nomina-
tion. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

ENZI). The Senator from Utah. 
Mr. HATCH. Mr. President, I will 

speak more to the constitutional issues 
later. 

I have to say that I totally disagree 
with the distinguished Senator from 
New York, much as I respect her. I 
don’t think her analysis of the Con-
stitution is anywhere near accurate. 

Second, I was told by people for 
whom I have great respect that when 
the vote came up, when they were dis-

cussing whether or not the Hispanic 
Caucus in the House, all Democrats, 
were going to oppose Miguel Estrada, 
there was almost an equal split of 
those who thought it was inadvisable 
to do that. Of course, after the major-
ity makes that decision, I suppose they 
went along with that. But that was my 
understanding. If it is incorrect, I 
would be happy to be corrected. 

I also want to make it clear that the 
three Republican Hispanic Members of 
the House—all three very outstanding 
individuals, who have stood up for His-
panics all of their careers, all three of 
them speak fluent Spanish—they were 
basically not allowed to meet with the 
Democratic Hispanic task force or cau-
cus in the House, and they are totally 
in favor of Miguel Estrada. 

Having said those few things, I want 
to take a moment to talk about what 
we are seeing on the nomination of 
Miguel Estrada. What we are seeing is 
just another step in a campaign to stall 
action on President Bush’s judicial 
nominees. It has gotten to the point 
that the tactics that some of my 
Democratic colleagues are using are so 
predictable that it is as if they are 
working from a handbook. I suspect 
that this handbook had its origins in 
the Democrats’ April 2001 retreat, 
where leading liberal law professors—of 
course, most of the law schools in this 
country are filled with leading liberal 
law professors, or at least liberal law 
professors—they urged the Democrats 
in that conference to change the 
ground rules on judicial confirmations. 
What resulted from this retreat is 
something that can be called—if you 
will notice this chart—the Senate 
Democrats’ ‘‘weapons of mass obstruc-
tion’’ handbook. 

Let’s take a look at some of the 
weapons in this handbook. Let me turn 
to the first bullet on the chart. The 
first weapon suggested by these liberal 
law professors was to bottle up nomi-
nees in committee. 

We have seen a lot of that in the last 
2 years, is all I can say, especially with 
regard to circuit court nominees. They 
have allowed a significant number of 
district court nominees to go through. 
These are the trial courts, where it is 
very unlikely to get into the major 
questions of law that have to be de-
cided by appellate courts, although 
they certainly are important. 

Since the judiciary is a separate, co-
equal branch of government to the 
President and to this Congress, this is 
important stuff. But their first weapon 
in their handbook was to bottle up 
nominees in committee. 

When control of the Senate shifted to 
the Democrats in June 2001, we saw an 
immediate halt of nomination activity 
in the Judiciary Committee, especially 
of circuit court of appeals nominees. 
The President was not being treated as 
other Presidents have been. Even 
though other committees held nomina-
tion hearings prior to reorganization, 
and even though the Judiciary Com-
mittee held other hearings, no nomina-
tion hearings were held for more than 
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a month, despite the fact of a looming 
vacancy crisis and plenty of nominees 
awaiting a hearing. In fact, as we stand 
in the Chamber right now, we have a 
crisis of around 25 or 26 emergency 
seats, most of them circuit court of ap-
peals seats, in this country today. It is 
a judicial crisis where people cannot 
get their cases decided. 

Then, once we did start considering 
nominees, the committee considered 
only one circuit court nominee at a 
time. When I was chairman during the 
Clinton administration, I considered 
more than one circuit nominee at 11 
different hearings. But not once during 
the 107th Congress did the Democrats 
hold a hearing on more than one cir-
cuit nominee at a time. So bottling 
them up in committee has been a defi-
nite practice that came out of that re-
treat. 

The point is, as I have been making 
it here, the first weapon in the Demo-
crats’ handbook—that of bottling up 
nominees in committee—was some-
thing that worked only as long as the 
Democrats controlled the committee. 
Since this is no longer the case, and we 
are now holding orderly hearings, fair 
hearings, with expedition, because the 
Republicans were fortunate enough to 
be able to take over control of the Sen-
ate, the President is now being treated 
fairly, as I believe I treated President 
Clinton in almost every instance—in 
fact, in every instance as far as I was 
concerned. 

We put through 377 Clinton judges, 
the second highest total in the history 
of the country for any President, and 
only five less than the highest total of 
Ronald Reagan. And Reagan had 6 
years of a Republican—his own party— 
Senate to help him. President Clinton 
had 6 years with an opposition party— 
the Republicans—to help him. And we 
did. You can point to some instances 
where I wish we had done better, but as 
far as totality, as far as getting it 
done, we did the job for President Clin-
ton, and we treated him fairly. And he, 
I think, knows it. 

Let’s look at some of the other weap-
ons they have used that came out of 
that retreat. One of the most potent 
weapons of mass obstruction has been 
to try to inject ideology into the con-
firmation process—yes, try to inject 
ideology into the confirmation process. 
Miguel Estrada’s nomination is a prime 
example of how that has worked. 

Some of my Democratic colleagues 
claim they oppose Mr. Estrada’s nomi-
nation because he allegedly was not re-
sponsive to their questions at his hear-
ing. I think we just heard an hour’s 
worth of that. This is a laughable as-
sertion. Mr. Estrada’s hearing, which 
was held while the Democrats con-
trolled the committee, and chaired by 
the distinguished other Senator from 
New York, Mr. SCHUMER, lasted all day. 
Mr. Estrada was asked dozens and doz-
ens of questions, all of which he an-
swered. 

The real problem that some of my 
Democratic colleagues have with Mr. 

Estrada is not that he did not answer 
their questions but that his answers 
did not give them any reason to oppose 
him. That is what the real problem is 
here. He testified that he would follow 
binding precedent—what more could 
you ask of a circuit court of appeals 
nominee—that nothing in his personal 
views would interfere with his ability 
to follow the law. What more could you 
ask of a circuit court of appeals nomi-
nee? 

For some of my Democratic col-
leagues, this is not enough. They want 
to delve into Mr. Estrada’s ideology to 
understand his personal views on 
whether Supreme Court cases were cor-
rectly decided, and use those personal 
views as the yardstick by which they 
measure whether he is worthy of con-
firmation. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. HATCH. I am delighted to yield. 
Mr. DURBIN. Does the Senator recall 

a speech he made to the Federalist So-
ciety? I will quote from his statement 
there: 

[M]any of President Clinton’s nominees 
tend to have limited paper trails. Deter-
mining which of the President’s nominees 
will become activists is complicated and will 
require the Senate to be more diligent and 
extensive in its questions of a nominee’s ju-
risprudential views. . . . 

Does the Senator recall making that 
speech to the Federalist Society? 

Mr. HATCH. I sure do. I agree with 
that statement to this day. I agree 
where there are no paper trails, you 
should ask questions. I am sure the 
Senator will agree with me, the Demo-
crats controlled the committee, they 
controlled the hearing that day. It was 
a lengthy hearing. They asked every 
question they wanted to ask. They 
weren’t happy with some of the an-
swers, but that was probably par for 
the course. It was, certainly, when I 
was chairman of the committee. 

But injecting ideology into the con-
firmation process is misguided, at best, 
and down right irresponsible at worst. 
It is not, as some Senators have sug-
gested, essential to executing our duty 
of advise and consent. But do not mere-
ly take my word for it. My goodness, 
Heaven forbid. 

During the course of this debate, I 
have already mentioned the statements 
that Lloyd Cutler made on this point. 
Again, I mention Lloyd Cutler because 
both sides of this body respect him. We 
both know he has been an excellent 
servant of the people. We both know he 
is a great lawyer, not just in the Dis-
trict of Columbia but throughout the 
country. 

I have participated in forums with 
Lloyd Cutler, and I have nothing but 
respect for him. I have not always 
agreed with him—I have to admit 
that—but, by and large, we have agreed 
on most issues. 

I have already mentioned statements 
Lloyd Cutler has made on this point, 
but I believe they are worth repeating 
because some of my colleagues keep 

resurrecting the spurious allegation 
that Mr. Estrada was not forthcoming 
at his hearing. 

Mr. Cutler, as we all know, served 
this country as counsel to President 
Carter, and President Clinton, by the 
way. He also served on two national 
commissions that addressed problems 
in the confirmation process. 

He said: 
Candidates should decline to reply when ef-

forts are made to find out how they would 
decide a particular case. 

That is just a rule that both sides 
have followed even before Mr. Cutler 
made that very erudite statement. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. HATCH. Sure. 
Mr. DURBIN. Can the Senator point 

to any question asked of Miguel 
Estrada by either a Democratic or Re-
publican Senator as to how he would 
rule in a particular case during the 
course of the confirmation hearing? 
Did any Senator violate the standard 
Lloyd Cutler enunciated in asking 
Miguel Estrada to tell us how he would 
rule in a particular case? 

Mr. HATCH. One of the Democrats on 
the floor said, if I recall correctly, he 
asked the question, what is your belief 
about the first amendment. Gee whiz, I 
could teach law school class for over 3 
months on that subject alone. An-
other—it may have been the same Sen-
ator—said he wanted to know in his 
questions whether he was going to 
overturn all of the clean air, clean 
water, and environmental rules, be-
cause this court is so important. 

Mr. DURBIN. Does that relate to a 
particular case we are asking him to 
tell us about or rather his views on the 
Constitution? 

Mr. HATCH. The Senator is an excel-
lent lawyer. I know he is. I have tre-
mendous respect for him. He sits on the 
committee. I enjoy him. But when you 
ask questions like that, those are areas 
where cases come before the Circuit 
Court of Appeals in the District of Co-
lumbia. 

Mr. DURBIN. Is it the Senator’s posi-
tion we should not ask a question of a 
nominee in any area of law that might 
come up in any case a judge would rule 
on? 

Mr. HATCH. No, I think the Senators 
on the committee can ask any ques-
tions they want to, but I think it is in-
cumbent upon the nominee to follow 
Mr. Lloyd Cutler’s suggestion that 
‘‘candidates should decline to reply 
when efforts are made to find out how 
they would decide a particular case.’’ 

I suspect anybody can discuss general 
law, but that is not what the distin-
guished Senators were interested in. 

Mr. DURBIN. I ask the Senator one 
last question: Can he point to any 
question asked by any Senator that 
went beyond general law and asked 
Miguel Estrada how he would rule on a 
particular case? 

Mr. HATCH. I think I just gave two 
illustrations that certainly were ques-
tions of law that could come before the 
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court. I might add Mr. Estrada was 
asked to criticize Supreme Court cases. 
Here a Supreme Court advocate who 
has to appear before the nine Justices 
on the Court is asked to criticize Su-
preme Court cases that he will be 
bound to follow as a circuit court 
judge. 

By the way, if I recall it correctly, 
the distinguished Senator from Illinois 
just a short while ago was criticizing 
Mr. Estrada because in the whole his-
tory of American jurisprudence, from 
the beginning to the end, he couldn’t 
come up with cases like Dred Scott, 
Plessy v. Ferguson, but the question, if 
you read in the record was, in the last 
40 years, could you tell us three cases 
you disagreed with. 

I believe he could have, maybe. I 
don’t know. But when you are under 
pressure and you are sitting there and 
you are trying to answer questions, I 
don’t think we should hold him to a 
standard that he has to meet these 
questions head on and absolutely come 
up with spur-of-the-moment comments. 
I mean, I can come up with some, I am 
sure, right off the bat, but that was the 
last 40 years. There were three ref-
erences to it, twice referring to 40 
years. The middle one between the two 
I am sure he felt he was talking about 
the last 40 years, not the whole history 
of jurisprudence. The first case that 
has come to your mind perhaps would 
be Dred Scott; certainly Plessy v. Fer-
guson. Could you name a whole raft of 
others, perhaps. I don’t know. I don’t 
know how I would do if I was sitting 
there under pressure as Miguel Estrada 
was. 

He is a young man. He has a lot of ex-
perience. He can talk about current Su-
preme Court law as well as anybody in 
our existence. The fact is, I thought it 
was kind of unfair to try and hold him 
to that particular standard. I am not 
criticizing my friend from Illinois, but 
to go back and read the record, you 
will find that was what the questions 
were. 

Now, regarding judicial nominees, 
Mr. Cutler has stated in unequivocal 
terms that candidates should decline to 
reply when efforts are made to find out 
how they would decide a particular 
case. 

I would have trouble with a nominee 
if the nominee did try to reply in those 
cases. In his opinion, that is Mr. Cut-
ler’s opinion, ‘‘what is most important 
is the appointment of judges who are 
learned in the law’’—certainly, Estrada 
is as learned in the law as anybody we 
have had before the committee—‘‘who 
are conscientious in their work 
ethic’’—my gosh, you can’t find any 
fault with Mr. Estrada there; he is a 
hard worker—‘‘and who possess what 
lawyers describe as judicial tempera-
ment.’’ 

We have heard some criticize Mr. 
Estrada because they think he might 
have a temper. I think everybody in 
this body might have a temper. That is 
one heck of a poor allegation. 

Mr. Estrada’s academic achievement, 
his professional accomplishments, his 

letters of support we received from his 
colleagues, many of whom are Demo-
crats and top Democrats at that, and 
his ABA rating, the highest the Amer-
ican Bar Association can give, ‘‘unani-
mously well qualified,’’ all indicate Mr. 
Estrada fits this description and de-
serves our vote of confirmation—this 
description of none other than Lloyd 
Cutler. 

At the same hearing at which Mr. 
Cutler made his statements about the 
appropriate scope of the inquiry for 
confirming judicial nominees, another 
legal luminary, one of the great law-
yers in this town, a man I think almost 
all of us look up to—certainly I do, and 
I think I am in a position to know 
great lawyers when I see them—Boyden 
Gray, testified for Mr. Estrada. Mr. 
Gray, of course, served as White House 
counsel in the first Bush administra-
tion. 

During his testimony, he told us that 
two Democratic Senators who are 
former Judiciary Committee chairmen 
met with him very early in the admin-
istration to let him know in no uncer-
tain terms that if the White House was 
caught asking any potential nominee 
any questions about specific cases, that 
nominee would be flatly rejected. 

As Mr. Gray pointed out, that same 
philosophy is reflected in the Judiciary 
Committee questionnaire which all ju-
dicial nominees must complete before 
the committee will act on their nomi-
nations. It is an extensive question-
naire. The questionnaire asks: 

Has anyone involved in the process of se-
lecting you as a judicial nominee discussed 
with you any specific case, legal issue, or 
question in a manner that could reasonably 
be interpreted as asking or seeking a com-
mitment as to how you would rule in such a 
case, issue, or question? 

The clear goal of this question is to 
deter the White House from getting 
commitments from potential nominees 
on how they would rule in specific 
cases or commitments that they can 
overrule certain Supreme Court cases. 
It now appears certain Senate Demo-
crats want to forbid the White House 
from asking nominees how they would 
rule on specific issues while reserving 
that right for themselves. That seems a 
little inconsistent to me. Call it what 
you will, but this is a double standard 
if I have ever seen one. 

More fundamentally, it threatens the 
very independence of the Federal judi-
ciary that our constitutional system of 
checks and balances was designed to 
preserve. 

Let’s face it—too many questions in 
the confirmation hearings of President 
Bush’s judicial nominees seem cal-
culated politically to manipulate the 
judicial selection process and to frus-
trate the appointment of judges who 
would refuse to follow a popular or po-
litically popular course when the Con-
stitution and settled judicial precedent 
provide otherwise. 

Miguel Estrada was right not to fall 
into the trap of criticizing particular 
Supreme Court cases that he may be 

called upon as a sitting Federal judge 
to uphold. My colleagues should be 
commending him for this, not prof-
fering it as a reason to vote against his 
confirmation. 

Another weapon in the Democrat 
handbook is to, as we can see here, 
seek all unpublished opinions. This all 
came from that retreat: Bottle up the 
nominees as much as you can in com-
mittee. I think that even goes fur-
ther—bottle them up on the floor, too. 
We will get to that. Inject ideology 
into the confirmation process so you 
can say this fellow just isn’t what we 
want on the court. Seek all unpub-
lished opinions. Let’s talk about that. 

For some nominees who have been 
judges for a decade or more, this de-
mand has resulted in the production of 
hundreds of opinions and required the 
expenditure of a significant amount of 
Federal dollars, of resources, of money, 
of effort, and of time. All the time 
judges spend producing unpublished 
opinions meant they were not spending 
that time adjudicating cases before 
them. 

While demands for unpublished opin-
ions were outstanding, the Democrats 
in control of the committee had a per-
fect excuse for not acting on their 
nominations. But the fact is that these 
nominees had ample records on which 
to evaluate their qualifications for the 
Federal bench without seeking their 
unpublished opinions and diverting 
them from doing their job to be judges 
to satisfy the whim of a few Demo-
cratic Senators. 

I remember in the case of, I believe, 
Dennis Shedd—who is now confirmed 
to the circuit court of appeals in his 
district—they asked for all of his un-
published opinions which were, as I re-
call, in Atlanta, GA, and what was the 
reason? It was only to see if they could 
dig up something that would be against 
Dennis Shedd. Unpublished opinions? 
My gosh, I don’t ever remember when 
we did that. But that was a tool that 
was used throughout the process to 
delay. It was an expensive tool to the 
taxpayers, with no real good fruit com-
ing from it. 

I will refer to the fourth one here. 
Another weapon is to demand that the 
nominee produce internal memoranda 
that are not within the nominee’s con-
trol. Isn’t that an interesting one? We 
Democrats demand that you produce 
your internal memoranda that you 
made, and did the research on, and that 
you wrote while you served the Federal 
Government—even though you don’t 
control that and even though it is 
tightly controlled—or should I say 
those memoranda are tightly con-
trolled. 

We saw the debut of this weapon to 
obstruct the confirmation of Mr. 
Estrada, and I expect we will see it 
again. I don’t believe a day of this de-
bate has gone by without one Demo-
cratic colleague complaining that 
there is an ‘‘incomplete record’’ on him 
without the record he offered as an As-
sistant Solicitor General of the United 
States. 
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This complaint ignores many facts. 

First, every living Solicitor General 
opposes the Democratic efforts to ob-
tain these memoranda. Second, both 
the Washington Post and the Wall 
Street Journal—many would say they 
are on opposite sides of the fence—also 
oppose these efforts. Third, this de-
mand for internal Department of Jus-
tice memoranda is unprecedented, as 
the Department itself has explained in 
a lengthy letter. 

Finally, this demand for internal 
memoranda ignores the abundant 
record of Mr. Estrada. This man has ar-
gued 15 cases before the U.S. Supreme 
Court. He won 10 of them. In each one 
of those cases, he authored a brief that 
anybody can get ahold of. In each one 
of those cases, there is a transcript of 
the oral arguments that anyone can 
get ahold of. Certainly, members of the 
Senate Judiciary Committee can get 
ahold of them. Surely, my Democratic 
colleagues can evaluate Mr. Estrada’s 
legal reasoning and fitness for the Fed-
eral appellate bench by examining 
these briefs and transcripts. 

Each weapon of obstruction that I 
have mentioned was most potent when 
the Democrats controlled the Judiciary 
Committee. Now things have changed. 
Democrats no longer control the com-
mittee and, as a result, Miguel 
Estrada’s nomination is being debated 
on the Senate floor. This means that 
the Senate Democrats must turn to 
their ultimate weapon of obstruction. I 
am going to peel off that last one. The 
ultimate weapon is the filibuster. 

Well, filibuster is a potent but ex-
treme weapon to rely upon for the de-
feat of a judicial nominee. It is potent 
because it requires a supermajority of 
60 votes by 60 Senators to end it. It is 
extreme because it unduly politicizes 
the Federal judiciary, the one branch 
intended to be insulated from political 
pressure. Let’s go through these again. 
At the retreat, these law professors, 
who should have known better but are 
more interested in ideology, in par-
tisanship, Democratic Party politics, 
in control of the judiciary, made these 
recommendations: Bottle up nominees 
in committee. We saw a lot of that 
when they were in control. Now they 
cannot do that anymore, except that I 
suspect that because the Judiciary 
Committee has a rule that once these 
nominees are put on a markup, any 
member of the committee can put 
them over for a week, we will see that 
right exercised in every case. At least, 
we have so far. So bottle them up in 
committee. Then inject ideology into 
the confirmation process because, by 
doing that, you can say I disagree with 
you and maybe you think you have a 
right to vote against him. 

Look, we don’t know how any nomi-
nee is going to vote once they become 
a judge; it is a lifetime appointment. It 
is important to ask questions and try 
to do what we can to understand 
whether the nominee is capable or 
should be confirmed. To inject ideology 
into the confirmation process is a very 

dangerous thing. Thirdly, seek all un-
published opinions. That is the ulti-
mate delay tactic, at a tremendous 
cost to the taxpayers. I don’t remem-
ber in the past where that was done, 
except it may have been done in a case 
where they were critical to the final 
determination. But it is done today be-
cause they want fishing expeditions, or 
they wanted them to see if they could 
find some reason to oppose. Then, seek 
privileged internal memoranda. 

Can you imagine what would happen 
to the Solicitor General’s Office if se-
cret memoranda that were used to de-
termine what the Solicitor General 
should do would be disclosed to the 
public in every case? Can you imagine 
how that would chill getting respon-
sible, accurate, and honest opinions, so 
that the Solicitor General can rely 
upon them? Anybody who wanted to be 
a Federal judge would have to think, 
how can I write this so it won’t come 
back to haunt me in the future rather 
than, how can I write this to do it right 
and help my Solicitor General. And 
then the ultimate weapon, if you can-
not do anything else, is the filibuster. 

Now, to filibuster a nominee would 
be an unprecedented, dangerous weap-
on to use. As best I can tell, a true fili-
buster has never been used to defeat a 
circuit court nominee. In fact, no fili-
buster has been used to defeat a circuit 
court nominee. Its contemplated use 
now against Miguel Estrada’s nomina-
tion has been soundly criticized. I was 
told a short while ago that my col-
leagues on the other side have decided 
to filibuster. I don’t believe the reason-
able people on the Democratic side are 
going to resort to that type of a weap-
on. But if they do, they will be fol-
lowing the advice of these law profes-
sors who have never been Senators and 
who are from the far left of the polit-
ical and legal spectrum. 

The filibuster is an unprecedented 
and very dangerous weapon, never be-
fore used to defeat a circuit court 
nominee. In fact, it has never been used 
to defeat a district court nominee ei-
ther. Let me go a little bit further 
here. 

Just last week, the Washington Post, 
our local newspaper—but national in 
scope—declared: 

[A] world in which filibusters serve as an 
active instrument of nomination politics is 
not one either party should want. 

That was February 5—last week. The 
Post is absolutely right. Once we go 
down that road, that works both ways. 
I would not want it to, but it naturally 
will. 

The Wall Street Journal concurred in 
the Washington Post’s sentiment. You 
can see the quote: 

Filibusters against judges are almost un-
heard of. . . . If Republicans let Democrats 
get away with this abuse of the system now, 
it will happen again and again. 

Mr. President, copies of these edi-
torials have been printed in the 
RECORD. 

Filibusters of judicial nominees 
allow a few Members of this body to 

block the confirmation of any Federal 
judge, a prospective member of our 
third coequal branch of Government. 

I have taken to the floor time and 
again for Democratic and Republican 
nominees alike to urge my fellow Sen-
ators to end debate by voting to invoke 
cloture which requires the vote of 60 
Senators. Most, if not all, of these oc-
casions did not represent true filibus-
ters but were situations in which nomi-
nees were, nevertheless, forced to over-
come a procedural obstacle of a cloture 
vote. 

I am not alone in my disdain for forc-
ing judicial nominees to a cloture vote. 
The distinguished minority leader him-
self once said, on this double standard 
for the use of the weapons, Democrat 
leader TOM DASCHLE, one of my friends 
and a person for whom I have a lot of 
respect: 

As Chief Justice Rehnquist has recognized: 
‘‘The Senate is surely under no obligation to 
confirm any particular nominee, but after 
the necessary time for inquiry it should vote 
him up or vote him down.’’ An up-or-down 
vote, that is all we ask. 

I think that was wise advice then, 
and I think it is wise advice now. 

The ranking member of the Judiciary 
Committee, my friend Senator PATRICK 
LEAHY, said: 

I, too, do not want to see the Senate go 
down a path where a minority of the Senate 
is determining a judge’s fate on votes of 41. 

In other words, 41 Senators can stop 
any judge once that road is taken. And 
once we go down that path, that will be 
a doggone mess and a doggone tragedy 
to this country. 

Another one of my Democratic col-
leagues, himself a former chairman of 
the Judiciary Committee and a friend 
of mine, Senator TED KENNEDY, had 
this to say: 

Nominees deserve a vote. If our Republican 
colleagues don’t like them, vote against 
them. But don’t just sit on them—that’s ob-
struction of justice. 

He was right then and that quote is 
right today. Of course, each of my 
Democratic colleagues made these re-
marks when a Democratic President 
was appointing judicial nominees. It 
appears that if they filibuster this 
nominee on the thinnest of excuses—in 
fact, I do not think they have any rea-
sons to, other than their fear that he is 
a Hispanic conservative Republican 
who may not rule the way they want 
him to rule in the future and who may 
some day be considered for the Su-
preme Court of the United States of 
America—it appears there must be a 
double standard for the use of these 
weapons. 

Let me tell you the origin of the 
word ‘‘filibuster’’ because that is an 
important word here today. It comes 
from the Spanish word ‘‘filibustero,’’ 
meaning a pirating or hijacking. It is 
just one more obstruction that has 
never been used in the case of Federal 
judges, for either the circuit court of 
appeals or for the district court. 

That is exactly what an unprece-
dented filibuster of this nominee would 
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be: A hijacking of the Senate. What it 
amounts to is two more simple English 
words: More obstruction. 

There was one true filibuster in the 
history of the Senate—I have to ac-
knowledge that—and that was a fili-
buster of a Supreme Court nominee, 
Abe Fortas, back in 1968, if I recall it 
correctly. There was a bipartisan fili-
buster. There were plenty of Democrats 
and plenty of Republicans who voted 
against cloture in that case. I think 
they were wrong, whoever voted that 
way. Richard Nixon was for allowing 
the vote to go forward without a fili-
buster. But the Senate wisely has 
never utilized a true filibuster since 
that day. To use it on this nominee be-
cause some have said he is not Hispanic 
enough, to use it on this nominee be-
cause some have said he does not have 
any judicial experience—although 
Miguel Estrada was a clerk to Amalya 
Kearse of the Second Circuit Court of 
Appeals and a clerk to Justice Anthony 
Kennedy on the Supreme Court of the 
United States of America, and has ar-
gued 15 cases before that august body 
and numerous cases elsewhere. It 
seems to me he has a lot of judicial ex-
perience, though he has not sat on the 
bench. 

If we take that opinion, then that 
virtually consigns almost every His-
panic in this country, probably most 
African Americans—in fact, probably 
everybody of a minority status—to 
never being a Federal judge because 
most Hispanics have never sat on a 
bench. There are those who have, ad-
mittedly. Most African Americans have 
never sat on a bench, although there 
have been some on lower court benches 
in the State courts particularly, and 
even in the Federal courts. But it basi-
cally says you cannot make it if you 
have to have served as a judge before, 
no matter how brilliant you are. There 
are brilliant African Americans. There 
are brilliant Hispanics. There are bril-
liant Native Americans. There are bril-
liant Asian Americans. And we have 
brilliant people who have never served 
as a judge who might have this oppor-
tunity some day that Miguel Estrada 
hopefully will have. 

Others have used other phony argu-
ments against Miguel Estrada, such as 
he did not answer all the questions. 
That is par for the course. I do not 
know many contested judicial nomina-
tion proceedings where all the ques-
tions have been answered the way the 
questioners expected them to be an-
swered. 

Then they say: We cannot get hold of 
all these documents because he did 
them confidentially while he worked at 
the Solicitor General’s Office, even 
though four of those seven living So-
licitors General who are opposed to 
that type of release of documents are 
leading Democrats in this country. 
They will not even listen to their own 
leading Democrats, let alone leading 
Republicans. 

I am just imploring my colleagues on 
the other side: Do not go down the ter-

rible path of filibustering this nominee 
or any other nominee. It is not only 
dangerous, it would establish a prece-
dent that literally would be offensive 
to the country, offensive to the Con-
stitution, offensive to the judicial sys-
tem, offensive to the third branch of 
Government, and offensive to any rea-
sonable person who believes the Presi-
dent’s nominees ought to get a fair 
hearing and they ought to get a vote up 
or down on the Senate floor. That is 
where we make that determination. 

If the Democrats have enough votes 
to defeat Miguel Estrada, I am not 
going to complain about it. I might feel 
badly about it, and I might say it was 
the wrong thing to do, but they have a 
right to do that. If we have enough 
votes on this side, with hopefully the 
help of a number of our friends on the 
other side, then that is the way it 
should be. Miguel Estrada should go on 
that bench. 

Unfortunately, I believe one of the 
arguments that is flitting around in 
the background in the penumbras and 
emanations of the Senate is he might 
some day be asked to be the first His-
panic on the U.S. Supreme Court, and 
that is the real reason, among a few 
others that are not valid as well, for 
the slowdown in a vote on Miguel 
Estrada. 

Mr. President, I do not think we 
should have a filibuster, or a pirating 
or hijacking of the judicial process. I 
think it would be a terrific mistake for 
Democrats to do. Every Republican is 
going to vote for Miguel Estrada, and I 
believe a number of Democrats will as 
well—I hope a great number of them 
will—and they ought to have that 
right, right here on the floor. 

If my colleagues who disagree do not 
like it, they can speak out. They can 
give their reasons, and they can vote 
no. That will be what they should do if 
they feel sincerely about this. Politics 
ought to be left out of it. The fact that 
they suspect Miguel Estrada may not 
be exactly the way they would want a 
judge to act on their issues—I do not 
know whether he will or will not, to be 
honest, but if the mere suspicion is 
enough to vote against him without 
any real basis otherwise, then I think 
we are treading on some very dan-
gerous ground. 

I believe in Miguel Estrada. I believe 
this President is doing everything in 
his power to reach out to people of 
color in this country. I believe we 
ought to help him. He certainly has in-
dicated his desire to do so, and he cer-
tainly has been doing it. This is a 
President who has put a number of 
Democrats on the Federal bench. I 
think he wants to make sure we fill 
these seats and we get them done as 
best we can. Naturally, any President 
worth his or her salt is going to try to 
appoint people who, hopefully, agree 
with him or her. I think that is the na-
ture of the process, and that is what we 
get when we elect a President; we get 
that President’s nominations to the 
various Federal courts. 

This President is very sincere and 
has approached it probably less politi-
cally than Presidents, Republican and 
Democrat, whom I have seen in the 
past. He deserves support. He deserves 
to be treated fairly. His nominees de-
serve to be treated fairly. Above all, 
Miguel Estrada should be treated fair-
ly. If the ‘‘filibustero’’ occurs, I guar-
antee he is not being treated fairly. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, this is 
an important debate. I acknowledge 
my colleague, friend, and chairman of 
the Senate Judiciary Committee, Sen-
ator HATCH, who has argued very vigor-
ously day after day in support of the 
Miguel Estrada nomination. 

For those who wonder why the Sen-
ate would be taking up time to discuss 
one man’s nomination to one court, 
this debate goes to the heart of a very 
basic issue. The issue is the constitu-
tional responsibility of the Senate. 
After most of us who serve in the Sen-
ate are long gone and forgotten, some 
will harken back to this debate and 
make reference to it to determine 
whether at this moment in history the 
Senate stood up for its constitutional 
authority and responsibility. 

That constitutional authority and re-
sponsibility is found in article II, sec-
tion 2, of the U.S. Constitution, which 
says that the Senate shall have the 
power to advise and consent to the 
nominees of the President to the courts 
of our land. That is an important re-
sponsibility from the very beginning of 
this Republic. 

There are those in the President’s 
party who might like to change the 
Constitution when it comes to Presi-
dent Bush’s nominees, to take out the 
word ‘‘advise’’ and basically say ‘‘con-
sent’’—just move on with it. If they 
could, we would move from a Senate to 
a rubber stamp. That is the choice: The 
Constitution or a rubber stamp. 

I hope the Senate never reaches the 
point where we do not stop to ask im-
portant questions of nominees who are 
seeking a lifetime appointment to the 
Federal bench—no review by voters, no 
review by Congress. The judge is there 
for life, and, subject to malfeasance or 
the commission of a crime, they will 
stay in that position until they die or 
quit. That is what is at stake. 

Miguel Estrada was nominated by 
President Bush to serve on the DC Cir-
cuit Court of Appeals, a lifetime ap-
pointment to the second highest court 
of the land. This is an important nomi-
nee, important because we know that 
when it comes to the DC Circuit Court 
of Appeals, it is the AAA team for the 
Supreme Court. The White House has 
made it clear that Miguel Estrada may 
be in line to move up to the major 
leagues. So Miguel Estrada is not just 
another judicial nominee. 

If we look at him—and I have had a 
chance to sit down and talk to him— 
what a compelling life story he tells. 
Senator HATCH has recounted it, as 
others have. His legal credentials are 
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impressive, but his views are so suspect 
that he has consistently refused to say 
publicly what he believes. 

I believe the decision of the Bush ad-
ministration to affirmatively act to 
put a Hispanic nominee on the Federal 
bench is the right thing. A few weeks 
ago, President Bush said he was not in 
favor of affirmative action. With the 
nomination of Miguel Estrada, the 
White House is affirmatively acting to 
put a Hispanic on the bench. I support 
it. I salute it. It is the right thing to 
do. I have been honored to appoint a 
Hispanic to the district court in Chi-
cago. I think it is important that that 
court reflect the diversity of my city, 
my State, and our Nation. The same 
thing is true on this court. 

We have the question being raised by 
the Senator from Utah as to whether or 
not Miguel Estrada, during the course 
of his nomination hearing, should be 
asked questions about his views on the 
Constitution. Excuse me, but if this 
Senate decides that we cannot ask a 
nominee to the Federal court a ques-
tion as basic as his views on our Con-
stitution, then we have been trans-
formed into a rubber stamp: Take it or 
leave it. The President sent the nomi-
nee. Vote for him or else. 

A lot has been said of the quote from 
Lloyd Cutler, a man who is well re-
spected, about whether or not a nomi-
nee should be asked how he would rule 
in a particular case. Lloyd Cutler is 
right. If one of the nominees came be-
fore us and we would ask that nominee, 
there is a case pending in the DC Cir-
cuit Court of Appeals, tell us how you 
would rule on that case if you sat on 
the bench, that is just plain wrong. We 
cannot do that. But it is not unfair to 
ask of a nominee his or her views on 
constitutional issues. 

It is interesting to me that Senator 
HATCH would raise this point because 
only a week ago, three circuit court 
nominees, nominated by President 
Bush, came before the Judiciary Com-
mittee and we spent the better part of 
a day or more asking them probing 
questions about their views on con-
stitutional issues. To their credit, they 
were forthcoming, honest, and candid 
in all of their answers. I did not agree 
with some of their points of view, but 
that is not what this is all about. They 
do not have to say what I need to hear. 

I have voted over 100 times now for 
President Bush’s nominees, many of 
whom I disagree with on constitutional 
issues and policy issues, but that is not 
what it is about. If they strike me as 
people who are moderate, honest, 
skilled, with good temperament, I am 
going to vote to put them on the 
bench, even if I do not agree with their 
political view. I think that is what the 
process should be. 

When it comes to Miguel Estrada, 
when we asked him the most generic 
questions to open up and tell us his 
thinking about constitutional legal 
issues, he fended us off; he refused. 

Justice Antonin Scalia on the U.S. 
Supreme Court was picked by Presi-

dent Bush as one of his favorite Jus-
tices. He likes his conservative bent. 
He may like him personally. Whatever 
reason, then-candidate Bush said 
Antonin Scalia was his kind of Su-
preme Court Justice. Do my colleagues 
know what Justice Antonin Scalia said 
about questions of judicial candidates 
regarding their political views? In the 
case of Republican Party of Minnesota 
v. White, in an opinion written by Jus-
tice Scalia which overruled restric-
tions against candidates for elective 
judicial office from indicating how 
they would rule on legal issues while 
campaigning, Justice Scalia said: 

Even if it were possible to select judges 
who do not have preconceived views on legal 
issues, it would hardly be desirable to do so. 
Proof that a Justice’s mind at the time he 
joined the Court was complete tabula rasa in 
the area of constitutional adjudication 
would be evidence of lack of qualification, 
not lack of bias. And since avoiding judicial 
preconceptions on legal issues is neither pos-
sible nor desirable, pretending otherwise by 
attempting to preserve the appearance of 
that type of impartiality can hardly be a 
compelling state interest, either. 

Did you note the words of Justice 
Antonin Scalia, the favorite of Presi-
dent Bush and many of my Republican 
colleagues on the floor? 

Proof that a Justice’s mind at the time he 
joined the Court was a complete tabula rasa 
in the area of constitutional adjudication 
would be evidence of lack of qualification, 
not lack of bias. 

Going back to Latin courses I took 
too many years ago to recount in this 
speech, tabula rasa is a blank slate. 
What the Justice has said in this opin-
ion is, when nominees come before you 
saying they never thought about a cer-
tain issue, never reflected on a con-
stitutional position, don’t have an 
opinion to share with you, that’s not 
evidence of lack of bias, that’s evidence 
of lack of qualification. And that is 
what this debate is all about. 

There is no doubt in my mind Miguel 
Estrada has his own point of view, un-
derstands constitutional issues, and 
would express it. But he has been care-
fully coached and managed by the De-
partment of Justice and the White 
House to come before the Senate Judi-
ciary Committee and, frankly, deny 
any opinion on any constitutional 
issue. 

My colleague, Senator SCHUMER, 
asked him to just point out a Supreme 
Court case he disagreed with. 

No, he said, if I didn’t hear the argu-
ments and I didn’t read the briefs, I am 
not going to do it. 

We asked him not only in the hear-
ings but in written questions I sent to 
him afterwards, what is your view on 
Roe v. Wade, the landmark decision re-
lated to abortion in America. 

Again he said, Well, since I didn’t 
hear the arguments and I wasn’t there, 
I am just not going to say what I un-
derstand when it comes to Roe v. Wade. 

What a sharp contrast to John 
Ashcroft, the new Attorney General 
under President Bush who, when asked 
the same question in his confirmation 

hearing, said he would view that as es-
tablished law and, unless it were over-
turned by the Supreme Court, would 
enforce it. Miguel Estrada would not 
even go that far. 

I asked him as well to give the name 
of a judge, living or dead, whom you 
would emulate on the bench—a wide 
open, softball question. He could have 
picked the most conservative judge in 
history and the most liberal judge and 
said both of them brought the fol-
lowing qualities to the court and I hope 
to follow those qualities. He had been 
so carefully prepared, so cautioned by 
the Department of Justice, he wouldn’t 
even go that far to suggest there was a 
Supreme Court Justice or a living 
judge, or one who has passed away, he 
would seek to emulate. 

So what does that mean? Here is a 
man who will not tell us the most basic 
information about his views on the 
Constitution, on judicial philosophy, 
general questions you would ask of any 
nominee. And the Republican majority 
comes and tells us approve him any-
way. Give him that lifetime appoint-
ment. 

Roll the dice. Gamble he is going to 
be the right person. The Republican 
majority says to the Senate: Be a 
rubberstamp. Don’t ask these ques-
tions. Now you are getting into ‘‘ad-
vice.’’ That is what the Constitution 
says, ‘‘advice and consent.’’ 

Let me point out some things that 
ought to be part of the record. I am 
proud to have named a Puerto Rican 
judge to the district court in Chicago. 
During President Clinton’s tenure, 10 
of his more than 30 Hispanic nominees 
were delayed or blocked from receiving 
hearings or votes by the Republican 
Senate Judiciary Committee, chaired 
by the Senator from Utah; 10 out of 30 
Hispanic nominees. 

Mr. REID. Will the Senator yield for 
a question? 

Mr. DURBIN. I am happy to yield. 
Mr. REID. The Senator recalls, I am 

confident, that one of the nominees, 
one of the 20 who made it through, a 
man named Paez from California, wait-
ed 4 years before he was able to get 
confirmed by the Senate? 

Mr. DURBIN. Four years. And there 
was never any question raised about 
his qualifications or answers to ques-
tions. 

Mr. REID. In fact, the Senator will 
recall he was a judge and had been for 
many years and had voluminous judi-
cial opinions people could look at. 

Mr. DURBIN. Absolutely. I might say 
to the Senator from Nevada, the Sen-
ator from Utah, in a speech to the Utah 
Federalist Society, said when you have 
a nominee like Miguel Estrada with no 
published opinions, then you have to 
really ask questions. Get to the bottom 
of his jurisprudential views, in the 
words of the Senator from Utah. In the 
case of Judge Paez, there was not only 
ample record about how he ruled, he 
answered the questions. Miguel 
Estrada has ducked the questions time 
and time again and believes if he can 
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hold us back long enough he will get a 
lifetime appointment to the Federal 
bench. That would be a dereliction of 
duty on the part of the Senate and that 
is why we are spending this time on 
this nominee. An important constitu-
tional principle is at stake here, a prin-
ciple of whether or not the Senate will 
have the right and the authority to ask 
the questions, to make a reasoned 
judgment before we give our advice and 
consent to a President’s judicial nomi-
nees. 

Mr. REID. Will the Senator yield for 
one more question? 

Mr. DURBIN. I am happy to yield. 
Mr. REID. I am not sure the Senator 

is aware from Congressional News, this 
publication that quotes what we say in 
the press every day—the distinguished 
chairman of the Judiciary Committee 
appeared on MSNBC Hardball last 
evening. Among other things, are you 
aware he said, talking about the Demo-
crats in the Senate: 

What they are really worried about is 
Estrada is so qualified and so good and he’s 
Hispanic, that he’s on the fast track to the 
Supreme Court. They think they don’t want 
a Hispanic Republican, let alone a conserv-
ative, on the Supreme Court of the United 
States of America, and that’s what this is all 
about. 

What is the Senator’s comment in 
that regard? 

Mr. DURBIN. I can tell the Senator, 
as I said earlier, I was happy to appoint 
a Hispanic to the Federal District 
Court in Chicago. I hope sooner rather 
than later there will be a Hispanic on 
the United States Supreme Court. If 
you look at this nominee, Miguel 
Estrada, it is really instructive to me 
that the Hispanic Caucus of Congress 
has come out in opposition to his nomi-
nation. Some have dismissed that and 
said there are three Republican His-
panics in the House who favor his nom-
ination. I am going to make that part 
of the RECORD. I ask unanimous con-
sent if I might have a list of letters in 
opposition and concern to the nomina-
tion of Miguel Estrada be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
LETTERS OF OPPOSITION TO AND CONCERN 

ABOUT THE NOMINATION OF MIGUEL 
ESTRADA TO THE D.C. CIRCUIT COURT OF AP-
PEALS 

CONGRESSIONAL GROUPS 
Congressional Hispanic Caucus, Congres-

sional Black Caucus. 
HISPANIC GROUPS 

Mexican American Legal Defense and Edu-
cational Fund and Southwest Voter, Reg-
istration and Education Project, Letter of 
Opposition, January 29, 2002. 

Mexican American Legal Defense and Edu-
cational Fund, National Association of 
Latino Elected & Appointed Officials, Na-
tional Council of La Raza, National Puerto 
Rican Coalition, Puerto Rican Legal Defense 
& Education Fund, Washington, DC, Letter 
of Concern, May 1, 2002. 

California La Raza Lawyers & Mexican 
American Legal Defense and Educational 
Fund, Letter of Concern, September 24, 2002. 

Southwest Voter Registration Education 
Project, Letter of Concern, September 24, 
2002. 

Puerto Rican Legal Defense and Education 
Fund, Re-issue of Position Statement in Op-
position, January 27, 2003; Position State-
ment in Opposition, September 17, 2002; Let-
ter of Concern, June 11, 2001. 

52 Latino Labor Leaders including the fol-
lowing: Linda Chavez Thompson, AFL–CIO, 
Washington, DC; Milton Rosado, President, 
LCLAA, Trenton, NJ; Eliseo Medina, Execu-
tive V.P., SEIU, Los Angeles, CA; Miguel 
Contreras, Exec. Sec. Treas., LA County 
AFL–CIO, Los Angeles, CA; Dennis Rivera, 
President, SEIU, 1199NY, New York, NY; 
Christina Vazquez, International VP, 
UNITE, Los Angeles, CA; Arturo S. Rodrijez, 
President, United Farm Workers, Keene, CA; 
Maria Elena Durazo, President, Local 11, 
HERE, Los Angeles, CA; Mike Garcia, Presi-
dent, SEIU Local 1877, Los Angeles, CA; 
Oscar Sanchez, Exec. Dir. LCLAA, Wash-
ington, DC; Debra Renteria-Styers, UAW, 
Macomb, MI; Maria Armesto, AFT, Wash-
ington, DC; Dionisio Gonzalez, USWA, Los 
Angeles, CA; Tony Padilla, TCU, Rockville, 
MD; Celestino Torres, USWA, Hayden, AZ; 
Guillermo Zeleya, IUPAT, Washington, DC; 
Al Ybarra, Exec. Sec-Treasurer, AFL–CIO, 
Orange County, CA; Ray Arguello, UAW, De-
troit, MI; Patricia Campos, Pres., DC Metro 
LCLAA, Washington, DC; Rocio Saenz, Presi-
dent, SEIU Local 615, Boston, MA; Rose Ran-
gel, SEIU, South Pasadena, CA; Salvador 
Aguilar, USWA, Griffith, IN; Jose A. Caez, 
IBEW, Farmington, CT; Elsa Lopez, AFT, 
Miami, FL; Lorenzo Rivera, UAW, Oxford, 
MI; Heriberto (Ed) Vargas, UNITE, New 
York, NY; Henry Gonzalez, UAW, South 
Gate, CA; Gerardo Becerra, ILA, Miami, FL; 
Jorge Rodriguez, SEIU, Los Angeles, CA; 
E.J. Himenez, USWA, Corpus Christi, TX; 
Hector Figueroa, Secretary Treasurer, SEIU 
Local 32BJ, New York, NY; Roberto Jordan, 
UNITE 62–32, New York, NY; Gary R. Allen, 
IAM, Albuquerque, NM; Joe Calvo, UAW, 
Lombard, IL; Susie Luna Saldana, AFT, Cor-
pus Christi, TX; Johnny Rodriquez, UFCW, 
Dallas, TX; Baldemar Velasquez, FLOC, To-
ledo, OH; Henry (Hank) Lacayo, UAW, 
Newbury Park, CA; Lawrence Martinez, 
GCIU, Washington, DC; Jimmy Matta, Kent 
Co. WA LCLAA, Seattle, WA; A Polinar 
Quiroz, USWA, Chicago, IL; Walter Hinojosa, 
Texas AFL–CIO, Austin, TX; Maria 
Portalatin, AFT, New York, NY; Manuel 
Armenta, USWA, AZ; Santos Crespo, Jr., 
AFSCME, Brooklyn, NY; Angela Mejia, 
CWA, Channelview, TX; Jose Rodriquez, 
IAM, Ontario, CA; Armando Vergara, UBC, 
South Pasadena, CA; Jack Otero, CTC, TCU, 
Washington, DC, Rudy Mendoza, CWA, Santa 
Barbara, CA; Tania Rosario, Kent Co. WA 
LCLAA, Seattle, WA; and Chuck Rocha, 
USWA, Pittsburgh, PA. 

National Council of La Raza (NCLR), Let-
ter of Concern, September 24, 2002. 

National Association of Latino Elected and 
Appointed Officials (NALEO), Letter of Con-
cern, September 25, 2002. 

Puerto Rican Bar Association of Illinois, 
Letter of Opposition. 

LABOR 
AFL–CIO, Letter of Opposition, January 29, 

2003; Letter of Concern, September 26, 2002. 
UAW, International Union, United Auto-

mobile, Aerospace & Agricultural Implement 
Workers of America, Letter of Opposition, 
February 3, 2003. 

CIVIL RIGHTS ORGANIZATIONS 
Leadership Conference on Civil Rights, 

Letter of Opposition, January 29, 2003. 
Alliance for Justice; Letter of Opposition, 

January 24, 2003. 
Leadership Conference on Civil Rights, Al-

liance for Justice, Letter of Concern, Sep-
tember 26, 2002: 

Signed by: Leadership Conference on Civil 
Rights; National Association for the Ad-

vancement of Colored People; National Orga-
nization for Women; National Black Wom-
en’s Health Project; Mexican American 
Legal Defense and Educational Fund; Law-
yers’ Committee for Civil Rights Under Law; 
Alliance for Justice; People for the Amer-
ican Way; National Council of Jewish 
Women; National Family Planning and Re-
productive Health Association; and Feminist 
Majority. 

Sierra Club, Letter of Opposition, January 
31, 2003. 

Friends of the Earth, Letter of Opposition, 
February 3, 2003. 

National Association for the Advancement 
of Colored People (NAACP), Letter of Oppo-
sition, October 24, 2002. 

People for the American Way, Letter of 
Opposition, January 29, 2003, Letter of con-
cern, September 25, 2002. 

National Women’s Law Center, Letter of 
Opposition, January 29, 2003. 

National Partnership for Women and Fam-
ilies, Statement of Opposition, January 30, 
2003. 

American Association of University 
Women, Letter of Opposition, January 23, 
2003. 

Planned Parenthood Federation of Amer-
ica, Inc., Statement of Opposition, January, 
2003. 

NARAL Pro-Choice America, Letter of Op-
position, January 29, 2003. 

National Organization for Women, Letter 
of Opposition, January 29, 2003. 

National Family Planning and Reproduc-
tive Health Association, Letter of Concern, 
January 31, 2003. 

National Council of Jewish Women, Letter 
of Opposition, February 3, 2003. 

Others Opposed to Confirmation, State-
ment, January 31, 2003: ADA Watch/National 
Coalition for Disability Rights; Americans 
for Democratic Action; Earthjustice; Femi-
nist Majority; Moveon.org.; NAACP Legal 
Defense and Educational Fund, Inc.; Na-
tional Fair Housing Alliance; and Working 
Assets. 

Consumer Federation of America, Letter of 
Concern, September 25, 2002. 

LAW PROFESSORS 

Society of American Law Teachers, Letter 
of Concern, October 9, 2002. 

Rodriquez, Marc, Princeton University, 
Princeton, NJ. 

CITIZENS 

University of Virginia Law Democrats; 
Urging no vote until production of docu-
ments, February 3, 2003. 

Mark and Debra Loevy-Reys, Shrewsbury, 
VT. 

Harry Callahan, Ft. Lauderdale, FL. 
Eugene Hernandez, San Fernando, CA. 
Paul Moreno, Mission Viejo, CA. 
Hall, George, Manhattan Beach, CA. 
Lizbeth Stevens, Los Angeles, CA. 
Christopher Chase, Lansing, MI. 

Mr. DURBIN. The list of organiza-
tions that oppose Miguel Estrada is ex-
tremely long. It goes on for pages. Con-
gressional Hispanic Caucus and Black 
Caucus—but listen to these. The Mexi-
can-American Legal Defense and Edu-
cation Fund—this is the premier His-
panic civil rights organization in 
America—opposes the nomination of 
Miguel Estrada. Frankly, I hope we do 
have a nominee of Hispanic origin who 
is on the Supreme Court as quickly as 
possible, as soon as there is a vacancy 
and a qualified candidate. But I hope 
Members will take pause to realize 
that just having a Hispanic surname is 
not enough. We need to bring a person 
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to the highest court of the land who 
really understands that responsibility 
and is not so cagey and careful when it 
comes to explaining his point of view. 
That has been the case with Miguel 
Estrada. 

He is, in fact, a stealth candidate. 
It’s an effort by the Bush White House 
to put in a secret judiciary, judicial 
nominees who do not share their point 
of view with the public so you, frankly, 
have to gamble, when they come to the 
bench, that they will be moderate and 
reasonable in their judicial views. That 
is not the case with Miguel Estrada. 

Let me make note, too, of the Fed-
eralist Society, to which Mr. Estrada 
belongs. He appears to be following the 
advice of DC Circuit Judge Lawrence 
Silberman, who recently told the Fed-
eralist Society that he provided key 
advice to Antonin Scalia in 1986 that 
led to his smooth confirmation. Law-
rence Silberman told the great Fed-
eralist Society that he said to Antonin 
Scalia: Don’t answer any questions 
about judicial philosophy or views. 

It goes back to the Clarence Thomas 
model. When Clarence Thomas, like 
Miguel Estrada, told the Senate Judici-
ary Committee at the time that he had 
no opinion on the issue of abortion— 
that is a red flag. There have been judi-
cial nominees from the Bush White 
House who disagree with my position 
on this important issue, but they have 
been honest enough to say that, re-
gardless of my personal and private 
points of view, when it comes to my re-
sponsibility as a judge, I will follow 
Roe v. Wade until it is overruled by the 
Supreme Court. As John Ashcroft, an-
other person who opposes Roe v. Wade, 
has said, it is the established law of the 
land until overturned. Why couldn’t 
Miguel Estrada, who has been a Su-
preme Court clerk, go that far—to ac-
knowledge that point of law, that stare 
decisis and precedent would guide him 
on an issue as important as Roe v. 
Wade? 

His refusal to do that has caused 
alarm on this side of the aisle, among 
the majority of the Members. 

Let me speak to you about some of 
the other issues that have been raised 
by some of my Republican colleagues 
during the course of this debate. We 
have heard from a Republican Senator 
in the Dallas Morning News that if we 
deny Mr. Estrada the position on the 
DC Circuit, it would be to shut the 
door on the American dream of His-
panics everywhere. 

The reality is that until last week, 
Mr. Estrada was the only Latino nomi-
nated by President Bush to any of the 
42 vacancies that have existed on the 
courts of appeal. In contrast, President 
Clinton nominated 11 Latinos to our 
appellate courts, and he also nomi-
nated 21 to district courts. Republicans 
blocked several of these, including 
Enrique Moreno, Jorge Rangel, and 
Christine Arguello. 

Let me also note this argument 
about Estrada which Senator TRENT 
LOTT said to the Associated Press last 

year, that they—the Democrats—don’t 
want Miguel Estrada because he is His-
panic. The reality is that 8 of 10 His-
panic appellate court judges were ap-
pointed by President Clinton. Three 
other nominees of President Clinton to 
the courts would apply, as well as oth-
ers for the district courts. 

Mr. Estrada, in his background, has 
never in his legal career provided any 
pro bono legal expertise to the Latino 
community. He has never joined, sup-
ported, volunteered for, or participated 
in events of any organization dedicated 
to serving and advancing the Latino 
community. He has never made any ef-
fort to open the doors of opportunity to 
Latino law students or junior lawyers. 

Let me refer to another comment 
made by some of the Republicans in 
the Chamber. Senator RICK SANTORUM 
said this on Fox News on April 10 of 
last year: 

They don’t want any examples out there 
for America to see of somebody who is con-
servative and also minority. . . . [I]f you are 
a conservative, we don’t like it. But if you 
are a minority and a conservative, we hate 
you. 

Under Senator LEAHY, then chairman 
of the Judiciary Committee, the com-
mittee approved the following Bush 
nominees: Phillip Martinez, Jose Mar-
tinez, Alia Ludlum, Randy Crane, and 
Judge Jose Linares. 

Time and again, when Republicans 
controlled the Senate, the Judiciary 
Committee has approved these judges 
who are conservatives and minorities. 

The point made by our colleague, 
Senator SANTORUM, just does not wash. 

Let me note some of the other state-
ments that have been made. 

They argue that requesting Mr. 
Estrada to produce his writings is un-
precedented. 

Here is a man who has not been a 
judge but is in the Solicitor General’s 
Office who had a bounty of legal 
writings, and we are asking that he 
present them so we can have an insight 
into his thinking—not unlike a judicial 
nominee who has served as a judge and 
we read his opinions to try to under-
stand where this judge is coming from. 
It is not unusual, frankly, in the Judi-
ciary Committee to point out that a 
judge has been overruled a certain 
number of times to know whether or 
not they have clear thinking and 
whether or not they understand the 
law. But when it comes to Miguel 
Estrada, the Bush White House under 
Republicans refused to give us the doc-
umentation so we can see into the 
mind of Miguel Estrada who has care-
fully avoided answering direct ques-
tions on judicial philosophy. 

The Department of Justice provided 
memos by attorneys during the nomi-
nations of William Bradford Reynolds, 
nominated to be Associate Attorney 
General; Robert Bork, nominated to be 
a Supreme Court Justice; Benjamin 
Civiletti, nominated to be Attorney 
General; Stephen Trott, nominated to 
the Court of Appeals for the Ninth Cir-
cuit; and even Judge William 

Rehnquist when he was nominated to 
be Chief Justice of the Supreme Court. 

So asking for this documentation is 
certainly not unprecedented. In fact, 
there is ample precedent. When we look 
at the Estrada nomination, we see a 
clear effort to stonewall. Mr. Estrada 
has refused to say whether he would 
strictly interpret the U.S. Constitu-
tion. 

Listen carefully to what I say here. 
There is not a single Clinton nominee 
who would have made it past this ques-
tion before the Republican Senate Ju-
diciary Committee. They were each 
asked point blank that question. If 
they did not answer in a fashion ac-
ceptable to the Judiciary Committee, 
it was over, their nomination was fin-
ished. 

Miguel Estrada comes before us and 
refuses to even answer the question. I 
think I know what his answer would 
be. But why is he so afraid to share his 
judicial philosophy with us? Is it so 
radical, so unusual, is it so out of the 
ordinary that he is afraid people across 
America will be worried about putting 
him on the second highest court in the 
land for a lifetime appointment? That 
is the only conclusion I can draw from 
that. 

When it came to Mr. Estrada, he re-
fused to discuss the judicial or legal 
philosophy of any current Supreme 
Court Justice. 

When I asked nominees for district 
court judgeships in my State to give 
me an insight into their thinking 
about Supreme Court Justices—which 
you think is good or somebody you dis-
agree with—I got really interesting an-
swers from Democrat and Republican 
nominees. Sometimes I am surprised 
by the things they pick out. It gives 
you an insight into what they are look-
ing for and perhaps the role model on 
whom they might model their own ju-
dicial career. 

When it comes to Estrada, a man on 
the fast track to the Supreme Court, 
he wouldn’t discuss the judicial or 
legal philosophy of any current Su-
preme Court Justice. When we asked 
him to name any Supreme Court deci-
sion in history with which he dis-
agreed—as I reflect on this question, 
this is not about a particular case. This 
is about a case that was decided 20 or 
30 or 40 years ago. In this case, we have 
a situation where Miguel Estrada re-
fused to answer the question. 

So what we have before us, unfortu-
nately, is a situation where we have a 
candidate who has not brought before 
us the kind of background, the kind of 
answers to questions which can give us 
solace that we are appointing to the 
second highest court in the land a man 
who has the qualifications and the 
temperament and the skill to handle 
the job. 

Our colleagues have emphasized that 
Mr. Estrada received a well-qualified 
rating from the American Bar Associa-
tion. The ABA committee rating of Mr. 

VerDate Mar 15 2010 21:19 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00017 Fmt 0624 Sfmt 0634 E:\2003SENATE\S11FE3.REC S11FE3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES2142 February 11, 2003 
Estrada, as for all nominees, is advi-
sory and not binding. But it is inter-
esting to look at that rating and what 
it has meant in the past. 

Last fall, a number of Republicans 
complained that a Bush nominee with 
a well-qualified rating from the ABA 
received votes against their confirma-
tion, but there was no acknowledgment 
that many of these same Republicans 
had voted against Clinton nominees 
who received well-qualified ratings. 

While the Republicans were in con-
trol of the Senate, and when the Judi-
ciary Committee was chaired by Sen-
ator HATCH, the following nominees re-
ceived well-qualified ratings, and many 
Republicans voted against them: 

Judge Merrick Garland, the last 
judge confirmed to the DC Circuit; 
Judge Gerald Lynch, of the Southern 
District of New York; Judge Rosemary 
Barkett—who is, incidentally, a 
Latina—who was found well-qualified 
for the Ninth Circuit was voted against 
by the Republicans; Judge William 
Fletcher of the Ninth Circuit; Judge 
Ray Fisher of the Ninth Circuit; 
Marcia Berzon of the Ninth Circuit; 
Sonia Sotomayor, another Latino, a 
nominee found well-qualified by the 
ABA and voted against in the Second 
Circuit by Republicans; Judge Mar-
garet McKowen, of the Ninth Circuit; 
Richard Paez, to whom the Senator 
from Nevada just made reference, an-
other Latino, to the Ninth Circuit, and 
was held up for 4 years, was found well- 
qualified, not voted for by Republicans; 
Judge Margaret Morrow, of California, 
voted well-qualified. 

Incidentally, the line of inquiry on 
Margaret Morrow I thought was the 
most intrusive I have ever heard. 
Under the Republican-controlled Sen-
ate Judiciary Committee, Margaret 
Morrow, with the most amazing legal 
credentials and who answered every 
question, finally in her frustration, 
when the Republican majority on the 
Senate Judiciary Committee said to 
her: We want you to tell us how you 
voted throughout your life on propo-
sitions on the California ballot. Did 
you vote yes or no, and why?—we are 
asking Miguel Estrada what his posi-
tion is on Roe v. Wade, and the Repub-
lican majority on the floor here is say-
ing: You are going too far. 

When it came to Clinton nominees 
such as Margaret Morrow, they wanted 
her to violate the secrecy and sanctity 
of her vote in the polling place and ex-
plain how she voted on a proposition 
before the California electorate. That 
shows you how far they were going to 
go—way too far in the extreme to stop 
the well-qualified nominee. 

All we are asking of Miguel Estrada 
is the basics: What is your position on 
basic constitutional issues? When it 
comes to Supreme Court decisions, dis-
cuss one of them you might have dis-
agreed with in the last 40 years, or in 
the history of the Supreme Court. 

Mr. HATCH. Will the Senator yield 
for a question? 

Mr. DURBIN. In one moment. 

Asking him: Give us the name of one 
Supreme Court Justice, living or dead, 
whom you would emulate as a member 
of the bar or as a member of the bench. 
He refuses to answer any of those ques-
tions. 

I will yield to the Senator from Utah. 
Mr. HATCH. Does the Senator re-

member—you may or may not have 
been there at the time—he was asked 
about Roe v. Wade, and he said it was 
settled law and that he would apply it? 
Does the Senator remember that? 

Mr. DURBIN. I am happy to read ex-
actly what he said when I asked the 
question because I sent it to him in the 
written questions that came. 

Mr. HATCH. That is what it said in 
the transcript. 

Mr. DURBIN. If the Senator will bear 
with me. 

Mr. HATCH. It is on page 128 of the 
transcript. Specifically asked, he said 
it is settled law and he would apply it. 
I do not know what more he could say. 

Mr. DURBIN. I am looking for it. 
Mr. HATCH. I certainly do not know 

what more he should have said. If you 
go to page 128—— 

Mr. DURBIN. This isn’t what I am re-
ferring to. These are written questions 
which were sent to him. I just read his 
answer. It was curious to me, I say to 
the Senator from Utah, when he was 
given an opportunity to say just that, 
he did not. He did not. 

Mr. HATCH. Well, he did. In his oral 
questions he was asked about Roe v. 
Wade, and he said it was settled law, he 
would apply it. Maybe he did not say 
exactly what you wanted him to at the 
time, but that is what he did say. 

Mr. DURBIN. Let me read my ques-
tion: 

You and I met privately before your hear-
ing— 

I addressed this to Miguel Estrada— 
and I asked you for your views on Roe v. 
Wade. You indicated you considered the an-
swer to that question to be a private matter, 
but your answer suggested you do have an 
opinion. Do you have an opinion on the mer-
its of Roe v. Wade? If so, have you read the 
briefs and transcripts of the oral argument? 

This is Miguel Estrada’s response: 
I stated during our meeting, like many 

Americans, I have personal views on the sub-
ject of abortion, which views I consider a pri-
vate matter that I was unprepared to share 
or discuss with you. I also stated I do not 
harbor any personal views of any kind that if 
I were a judge would preclude me from apply-
ing controlling Supreme Court law in the 
area of abortion. I did not state that I have 
private views on whether Roe v. Wade was 
correctly decided. As I stated during my 
hearing, it would not be appropriate for me 
to express such a view without doing the in-
tensive work that a judge hearing that case 
would have to undertake, not only reading 
briefs and hearing the arguments of counsel 
but also independently investigating the rel-
evant constitutional text, case law, and his-
tory. 

Had he answered exactly as the Sen-
ator from Utah had said—it is control-
ling law, and that is what I will apply, 
or this is my view on the general issue 
of privacy—I think it would have 
opened our eyes to an insight into what 

he was thinking. But again, he was 
careful to avoid—— 

Mr. HATCH. Will the Senator yield 
again? 

Mr. DURBIN. I am happy to yield. 
Mr. HATCH. Senator FEINSTEIN asked 

him about Roe v. Wade. He basically 
said that he should not discuss his 
views on it, but he said, on page 128: 

I have had no particular reason to go back 
and look at whether it was right or wrong as 
a matter of law as I would if I were a judge 
that was hearing the case for the first time. 
It is there. It is the law as it is subsequently 
refined by the Casey case. And I will follow 
it. 

And Senator FEINSTEIN said: 
So you believe it is settled law? 

Mr. Estrada said: 
I believe so. 

So maybe he did not answer exactly 
the way you wanted him to in the writ-
ten questions, but in the oral testi-
mony he made it very clear that he 
would follow the law and that he be-
lieves it is settled law. I do not know 
what more he should have said. 

Mr. DURBIN. I say to my colleague 
from Utah, I thank him for the ques-
tion. And I just say that I cannot quite 
understand how we could get so many 
different versions of answers from this 
nominee. That is troubling to me. It 
concerns me. And I think it raises the 
question of whether or not he was 
coached in terms of avoiding or trying 
to avoid expressing his personal point 
of view. 

I see other colleagues in the Chamber 
seeking recognition at this time. I have 
spoken earlier, and I will just say, be-
fore closing, I hope that those fol-
lowing this debate will understand the 
historic nature of the debate. What is 
at stake here is the question of the 
constitutional authority and responsi-
bility of the Senate when it comes to 
the advice and consent given on judi-
cial nominees. 

We believe, on this side of the aisle— 
at least many of us do—that Miguel 
Estrada should be more forthcoming, 
should give us his writings so we can 
understand what is in his mind and 
what he would bring to this bench so 
we would have better answers to the 
basic questions we should ask every 
nominee from every President. To do 
otherwise is to relegate us to a minor-
ity status in terms of our major re-
sponsibility under the Constitution. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. Mr. President, it is my un-

derstanding the Senator from Mis-
sissippi wishes to speak now. He told 
me earlier that he wishes to speak for 
10 or 15 minutes. That would take us 
past 12:30. I ask unanimous consent 
that the distinguished Senator from 
Mississippi be recognized for up to 15 
minutes, and following that the Senate 
recess for its normal Tuesday recess. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Mississippi. 
Mr. LOTT. Mr. President, I thank the 

Senator from Nevada for making that 
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request. I believe I can make my re-
marks in that time. 

Mr. President, I take this occasion to 
speak on behalf of this nominee. I 
think he certainly deserves to be con-
firmed by the Senate, in a normal vote 
which would require a majority of the 
Senators, and that this matter not be 
subject to a protracted debate, which 
could, in fact, turn it into a filibuster. 

I wish to speak first in support of 
this specific nominee, but then also as 
one who has viewed the judicial nomi-
nations and the debate that has taken 
place over the past 7 years. 

There has been a lot of interesting 
discussion. It is amazing that when the 
majority changes, the debate seems to 
shift sides, both ways. Some of the ar-
guments we are hearing now we were 
criticized for making in the past. But I 
do not want to get into statistics or 
what may have happened with this 
judge or that judge. 

At the beginning, I want to talk 
about this nominee, this outstanding 
man who has lived the American dream 
in an incredible way. I am pleased and 
honored to be able to come to the floor 
and express my support for Miguel 
Estrada to be a U.S. circuit judge for 
the District of Columbia Circuit Court 
of Appeals. 

I think he is highly qualified to be a 
Federal judge. Beyond that, however, 
his American success story exemplifies 
what the American dream is really all 
about. It is about hard-working immi-
grants who moved to the United States 
and searched for a better life. It is peo-
ple, such as Mr. Estrada, who have 
made our country stronger by contrib-
uting to our society with their strong 
work ethic and desire to achieve. Oth-
ers have made those points, but I want 
to be on record talking about them my-
self. 

First, Miguel Estrada was born and 
raised in Honduras, and immigrated to 
the United States at age 17, speaking 
little English at the time. He quickly 
learned English, however, and excelled 
in academics, graduating with a bach-
elor’s degree magna cum laude and Phi 
Beta Kappa from Columbia College. 
Then he went on to earn his J.D. degree 
magna cum laude from Harvard Law 
School. I might add, he was editor of 
the Harvard Law Review, a high honor 
and great achievement. 

He had valuable opportunities to 
learn the intricacies of the Federal ap-
peals court system by clerking for a 
Second Circuit court of appeals judge— 
who was a Carter appointee—and serv-
ing as a clerk for U.S. Supreme Court 
Justice Anthony Kennedy. 

He has built a distinguished record as 
an attorney in private practice, as a 
Federal prosecutor in New York, and as 
an Assistant to the Solicitor General 
under both President Clinton and 
President George H.W. Bush. 

Mr. Estrada has argued 15 cases be-
fore the U.S. Supreme Court, including 
a death penalty case in which he rep-
resented a death row inmate pro bono. 
The point was made that maybe he had 

not done any pro bono work for His-
panics specifically, but when you do 
pro bono work, you do not always 
check that kind of background. You do 
this work on behalf of a client who 
would not be represented if you were 
not willing to serve without pay on be-
half of this individual. 

It is rare to see an attorney or judge 
with such an outstanding record even 
at the time of retirement. The experi-
ence this young man has had is incred-
ible in terms of his background, his 
education, the variety of the experi-
ence he has with the judiciary and with 
the application of law—and even before 
the Supreme Court, both as a clerk and 
also in appearances he has made. So, 
clearly in terms of experience and edu-
cation, Miguel Estrada is highly quali-
fied. 

I find it very curious and exacer-
bating, quite frankly, that some Mem-
bers of the Senate are questioning 
whether or not he is qualified. After 
all, he was rated unanimously well- 
qualified by the American Bar Associa-
tion, a rating that has been consid-
ered—I believe Senator HATCH and oth-
ers have described it as the ‘‘gold 
standard’’ for the Democrats as to 
whether or not a man or woman should 
be qualified to serve on the Federal ju-
diciary. So certainly to get a unani-
mously well-qualified rating from the 
ABA should make a tremendous dif-
ference here as to this nominee. 

He does have the support of a lot of 
people in the Hispanic community. In 
fact, I know Hispanics all across Amer-
ica are asking the question: What is 
the problem here? 

This is a well-qualified man who is 
Hispanic and has the educational back-
ground and experience. Why are they 
still opposing him? Is it because he is 
brilliant? I suspect maybe that is part 
of the problem. Is it because he has a 
conservative philosophy of strict con-
struction and interpretation of the 
Constitution? Maybe that is part of it, 
too. Is it because he is Hispanic? I 
don’t understand the basis for the op-
position. 

The only thing I heard is that maybe 
he hasn’t revealed enough of what he 
might do in a hypothetical case or the 
argument just being made, or that he 
would not name a decision with which 
he disagreed. It is a catch-22. If you 
begin to speculate or if you begin to 
identify a particular case, then you are 
attacked because you identified that 
particular case. 

We have a right and an obligation to 
ask any question we want to ask. Judi-
cial nominees have a right to have 
their own private views, but they also, 
as he has done, have to speak up and 
say they will support the law as it ex-
ists. They should state that they will 
support the rulings of the Supreme 
Court. He has done that. 

No, there is something more going 
on. It probably has something to do 
with the debate that just took place, 
with speculation or suspicion as to 
what his position privately may be on 

Roe v. Wade. That is partially what is 
going on here. 

We have argued back and forth over 
the years about what should be the 
basis for our votes. I talked to my sen-
ior colleague from Mississippi, Senator 
COCHRAN, who served on the committee 
and is a senior Member of this body, 
about what should be the basis of these 
votes. Generally speaking, the nominee 
is selected by the President of the 
United States, who won an election. A 
lot of people understand one of the 
most important things a President 
does is to select the men and women 
who will go on our Federal judiciary 
and the Supreme Court. They make 
that selection. If that man or woman is 
qualified by temperament, by edu-
cation, and by experience, and unless 
there is some ethical limitation or 
something of that nature, generally 
speaking you ought to give them the 
benefit of the doubt and vote for them. 

That is why I stood here in the Sen-
ate and explained why I would vote for 
Justice Ruth Bader Ginsburg. I knew I 
wouldn’t agree with a lot of her deci-
sions. I didn’t agree with her philos-
ophy. But she didn’t have a conflict of 
interest. She didn’t have an ethical 
problem. She was qualified. I voted for 
her, even though philosophically I had 
problems with the nomination. There 
were others where that situation ap-
plied, where I wound up voting for 
them even though I would not agree 
with the decisions that they would 
make. That is the way we should do it. 

Other times I spoke against nominees 
and I voted against them, even though 
as the Majority Leader, I had the re-
sponsibility sometimes to call them 
up. I remember two very controversial 
judges nominated to the Federal bench, 
Paez and Berzon from California. Sen-
ator HATCH and I were criticized be-
cause we, in fact, moved them through 
the process. They wound up coming be-
fore the Senate and were voted on. I 
voted against them both, but I helped 
move the process forward. I stated my 
problems with them and voted against 
them. I wouldn’t dare, however, try to 
filibuster them because I had some 
concerns about how they would rule in 
the Federal judiciary positions for 
which they had been nominated. 

If a decision is made to prolong de-
bate and turn it into a filibuster and 
we wind up having to have votes on a 
cloture petition, we will be on the 
verge of setting a very dangerous 
precedent, one that has not happened, 
in fact, in 35 years or so. 

I remember a couple of years ago 
there was a nominee supported, as a 
matter of fact, during the Clinton 
years by Senator HATCH, I believe it 
was. We started having the movement 
toward a filibuster. I think we maybe 
even had a cloture vote. I remember 
the discussion across the aisle. Both 
sides were saying: Wait a minute, do 
we want to set this precedent; do we 
want to do this? Does the Senate want 
to start voting on judges requiring 60 
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votes to get a confirmation? The Sen-
ate responsibly, wisely, backed away 
from that position. 

I urge my colleagues, come to the 
floor, state your concerns. If you have 
additional questions, I guess there is 
still time to get some answers. But we 
need to have an up-or-down vote on 
this nominee this week. He has been 
pending since May 9, 2001, as have some 
other very qualified nominees for the 
Federal judiciary. How long is enough? 
How much time do you need to review 
the record and look at the credentials, 
the qualifications of a nominee? 

It is actually embarrassing, the way 
the questions are being raised about 
this nominee, that we wouldn’t give 
this nominee an overwhelming and per-
haps unanimous confirmation to this 
position. Is it a fear that this brilliant, 
young Hispanic who has lived and 
taken advantage of the American 
dream might some day be rec-
ommended for the Supreme Court? Is 
that what is going on here? If it is, why 
don’t we at least wait and worry about 
that when he gets nominated to the 
Supreme Court. 

He is qualified. He will be an out-
standing Federal judge. I urge my col-
leagues to stop using very weak argu-
ments about how maybe he didn’t an-
swer detailed questions about what his 
rulings might be in a hypothetical 
case. That is not usually the basis we 
use for voting against a nominee. 

I thank Senator HATCH for the job he 
has done on the committee. I am glad 
this process is beginning to break loose 
now for men and women, minorities, 
who have been pending for close to 2 
years and who deserve to be considered 
by the Senate. I wholeheartedly en-
dorse this nominee and look forward to 
seeing the leadership he will provide on 
this particular circuit court of appeals. 

I yield the floor. 
f 

RECESS 

The PRESIDING OFFICER (Mr. SES-
SIONS). Under the previous order, the 
hour of 12:30 having arrived, the Senate 
will stand in recess until 2:15 p.m. 

Thereupon, at 12:37 p.m., the Senate 
recessed until 2:15 p.m., and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH). 

f 

NOMINATION OF MIGUEL A. 
ESTRADA, OF VIRGINIA, TO BE 
UNITED STATES CIRCUIT JUDGE 
FOR THE DISTRICT OF COLUM-
BIA CIRCUIT—Resumed 

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized. 

Mr. CORNYN. Mr. President, I have 
listened with great interest, and even 
great concern, to the debate that has 
taken place in this Chamber on the 
issue of Miguel Estrada’s nomination 
to serve on the DC Circuit Court of Ap-
peals, and I feel impelled to stand and 
explain the reasons why I think not 
only Miguel Estrada deserves con-
firmation by this body—indeed, he de-

serves a vote—but why I think the ju-
dicial confirmation process is broken 
and has fallen into a state beneath the 
dignity of this institution and this 
body. 

Indeed, I think if you could charac-
terize what has been going on with re-
gard to this confirmation process, you 
could talk about ‘‘delay’’—the fact 
that Miguel Estrada’s name had been 
sent up for consideration by the Senate 
some 18 months ago, on May 9, 2001. 

Second, I would choose the word ‘‘de-
feat’’ in talking about this nomination. 
It is clear the overarching objective of 
those who choose to oppose this nomi-
nation are those who wish to defeat 
President Bush on any and every front 
they can find, where they don’t believe 
they will have to pay a political price. 

You could also talk about ‘‘deny’’— 
denying an opportunity for immigrants 
like Miguel Estrada, someone who is 
living the American dream, to serve in 
a position of public trust. 

Finally, I will use the word ‘‘dis-
pirit.’’ Clearly, there is an attempt to 
dispirit those who would offer them-
selves for public service, to make it so 
burdensome and so distasteful that 
they will choose not to offer them-
selves for public service. 

So I believe much of this debate en-
compasses these four concepts: Delay, 
defeat, deny, and dispirit. 

Now, how have opponents to Miguel 
Estrada’s confirmation chosen to ap-
proach their opposition? First, I be-
lieve they have used scare tactics. The 
Senator from Massachusetts said the 
other day: 

When this or any other administration 
nominates judges who would weaken the 
core values of our country and roll back the 
basic rights that make our country a gen-
uine democracy, the Senate should reject 
them. 

And then we heard from the Senator 
from Vermont: 

We see an emboldened executive branch 
wielding its rising influence over both 
Houses of Congress and ever more deter-
mined to pack the Federal courts with activ-
ist allies, to turn the independent judiciary 
into a political judiciary. 

Mr. President, if either one of those 
statements were true, if I believed 
those accusations were supported by 
the evidence, I would not support this 
nomination, nor would, I believe, any 
Senator, Republican or Democrat, sup-
port this nomination. But I believe 
more than anything else that sort of 
rhetoric, unsubstantiated in fact, is 
proof positive this confirmation proc-
ess is broken. And I say enough is 
enough. 

Opponents of Miguel Estrada’s con-
firmation claim he has an inadequate 
record. They claim he has little rel-
evant practical experience. They claim 
because he would not engage with them 
in a debating tactic, asking him wheth-
er there is any Supreme Court decision 
with which he disagreed, and finally, 
they claim that he has not clearly stat-
ed his judicial philosophy. 

In my remarks over these next few 
minutes, I hope to address each one of 

those objections and show they are 
merely pretext for what is really going 
on here. 

The American people know what is 
going on here, though, regardless of 
what Members may claim. They realize 
the judicial confirmation process in 
the Senate has become a game of polit-
ical football, where the participants 
think they are going to score points 
against their opponent—Republicans 
against Democrats, Democrats against 
Republicans. But while the people who 
engage in this game of political foot-
ball may believe they are scoring 
points, it is the American people who 
lose. 

Again, I want to associate myself 
with the thoughtful remarks made the 
other day by the senior Senator from 
Pennsylvania who called for an end to 
the fingerpointing, the recriminations 
and the faultfinding. He called for the 
beginning of a new protocol, a new 
process that befits the dignity of this 
institution, one that would provide a 
timely, comprehensive, and efficient 
way to evaluate and vote on judicial 
nominees, regardless of which party is 
in power in the White House. 

First of all, I want to address the ob-
jection that has been noted about Mr. 
Estrada’s refusal to state a political 
position or ideological position on a 
whole range of issues that will, in all 
likelihood, come before him on the 
bench. 

Everyone knows judges are not sup-
posed to be politicians, running on the 
basis of a party platform, and, worse 
yet, everyone knows judges are not 
supposed to prejudge cases that may 
come before them. Why have a trial? 
Why have the adversaries in a court of 
law argue about what the facts are or 
what the application of the law to 
those facts should be if a judge is going 
to prejudge that case? That is not jus-
tice; that is the antithesis of justice 
and the dispassionate impartiality we 
expect from judges. 

Every lawyer—and this body is chock 
full of lawyers—knows that cases are 
decided on the basis of the facts and 
the law, not—in a court of law, at 
least—on the basis of a political per-
suasion or an ideological position. Of 
course, Mr. Estrada is well within his 
rights to say, I am not going to pre-
judge a case because I do not know ex-
actly how the facts may come before 
me; I do not know how the jury may 
decide the facts, and therefore I cannot 
tell you how the law may apply to that 
particular set of facts on a case-by-case 
basis. 

Under our system of government, 
judges hold a very different job from 
that held by a member of the legisla-
ture or even the President, a member 
of the executive branch. Judges, if they 
are going to be true to their oath, if 
they are going to interpret the law, not 
make law, are bound by what this body 
says the law should be when we pass a 
bill or the President signs a bill into 
law, by the Constitution, and by prece-
dents; that is, earlier decisions made 
by high court. 
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