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The Senate met at 9:55 a.m. and was
called to order by the Honorable BILL
NELSON, a Senator from the State of
Florida.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Dear God, You have promised leaders
who trust You the gift of discernment.
We claim that gift today. Give the Sen-
ators x-ray penetration into the deeper
issues in each decision they must
make. Remind them that You are
ready to give them the discernment for
what is not only good, but Your best,
not only expedient, but excellent. Help
them to know that the need before
them will bring forth the gift of dis-
cernment You have inspired within
them. You have done this for the great
leaders of our history and we claim
nothing less today. You are our Lord
and Saviour. Amen.

———
PLEDGE OF ALLEGIANCE

The Honorable BILL. NELSON led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, July 26, 2002.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable BILL NELSON, a Sen-
ator from the State of Florida, to perform
the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Senate

Mr. NELSON of Florida thereupon
assumed the Chair as Acting President
pro tempore.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada.

———

SCHEDULE

Mr. REID. Mr. President, we are
going to vote in just a minute on the
nomination of Julia S. Gibbons to be
U.S. Circuit Judge for the Sixth Cir-
cuit. There was some question as to
whether there would be a vote fol-
lowing that. There will not be. That
will be done by voice vote. This will be
the first and last vote of today.

Following this vote, we will resume
consideration of the prescription drug
bill. The minority has an amendment
that they are going to offer.

———

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

——————

EXECUTIVE SESSION

NOMINATION OF JULIA SMITH GIB-
BONS, OF TENNESSEE, TO BE
U.S. CIRCUIT JUDGE FOR THE
SIXTH CIRCUIT—Resumed

CLOTURE MOTION

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now go into executive ses-
sion and proceed to the cloture vote on
Executive Calendar No. 810.

Under the previous order, the Chair
lays before the Senate the pending clo-
ture motion, which the clerk will re-
port.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the

Standing Rules of the Senate, hereby move
to bring to a close the debate on Executive
Calendar No. 810, the nomination of Julia
Smith Gibbons, of Tennessee, to be U.S. Cir-
cuit Judge for the Sixth Circuit.

Harry Reid, Tom Daschle, Charles Schu-
mer, Mitch McConnell, Fred Thomp-
son, Bill Frist, Phil Gramm, Jon Kyl,
Charles Grassley, Wayne Allard, Trent
Lott, Don Nickles, Larry E. Craig,
Craig Thomas, Mike Capo, Jeff Ses-
sions, Pat Roberts, Jim Bunning, John
Ensign, Orrin G. Hatch.

The ACTING PRESIDENT pro tem-
pore. By unanimous consent, the man-
datory quorum call under the rule has
been waived.

The question is, Is it the sense of the
Senate that debate on Executive Cal-
endar No. 810, the nomination of Julia
Smith Gibbons, of Tennessee, to be
U.S. Circuit Judge for the Sixth Cir-
cuit, shall be brought to a close?

The yeas and nays are required under
the rule.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. BIDEN), the
Senator from California (Mrs. BOXER),
the Senator from Hawaii (Mr. INOUYE,)
the Senator from Georgia (Mr. MIL-
LER), and the Senator from Wash-
ington, (Mrs. MURRAY), are necessarily
absent.

Mr. NICKLES. I announce that the
Senator from Missouri (Mr. BOND), the
Senator from Texas (Mr. GRAMM), the
Senator from North Carolina (Mr.
HELMS), the Senator from Texas (Mrs.
HUTCHISON) the Senator from Arkansas
(Mr. HUTCHINSON), and the Senator
from Wyoming (Mr. THOMAS) are nec-
essarily absent.

The PRESIDING OFFICER (Mr. CAR-

PER). Are there any other Senators in
the Chamber desiring to vote?

The yeas and nays resulted—yeas 89,
nays 0, as follows:
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[Rollcall Vote No. 193 Exe.]

YEAS—89

Akaka Dorgan McCain
Allard Durbin McConnell
Allen Edwards Mikulski
Baucus Ensign Murkowski
Bayh Enzi Nelson (FL)
Bennett Feingold Nelson (NE)
Bingaman Feinstein Nickles
Breaux Fitzgerald Reed
Brownback Frist Reid
Bunning Graham Roberts
Burns Grassley Rockefeller
Byrd Gregg Santorum
Campbell Hagel Sarbanes
Cantwell Harkin Schumer
Carnahan Hatch Sessions
Carper Hollings Shelby
Chafee Inhofe Smith (NH)
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Cochran Kennedy Specter
Collins Kerry Stabenow
Conrad Kohl Stevens
Corzine Kyl Thompson
Craig Landrieu Thurmond
Crapo Leahy Torricelli
Daschle Levin Voinovich
Dayton Lieberman Warner
DeWine Lincoln Wellstone
Dodd Lott Wyden
Domenici Lugar

NOT VOTING—11
Biden Helms Miller
Bond Hutchinson Murray
Boxer Hutchison Thomas
Gramm Inouye

The PRESIDING OFFICER. On this
vote, the yeas are 89, the nays are 0.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

Mr. HATCH. Mr. President, this
morning we moved closer to the con-
firmation of Judge Julia Smith Gib-
bons of Tennessee to the 6th Circuit
Court of Appeals. In so doing, we will
bring relief to a Circuit with a 50 per-
cent vacancy rate, with 9 empty seats
out of 18, despite the fact that the
President nominated 6 fine public serv-
ants to fill those seats on May 9, 2001,
well over 400 days ago. I look forward
to confirming her finally.

I rise this morning to express my
most profound concern for the course
of judicial confirmations in general
and my support for the confirmation of
Justice Priscilla Owen of Texas. The
Judiciary Committee gave Justice
Owen a b-hour hearing earlier this
week, which I am afraid did not do
credit to the Committee.

I will comment on Justice Owens’
qualifications, and to address some of
the deceptions, distortions and dema-
goguery orchestrated against her nomi-
nation, that we have all read in the na-
tional and local papers.

I would like first to comment on the
two jingos that are being used about
her record as if they had substance:
namely, that Justice Owen is ‘‘conserv-
ative’’ and that she is ‘“‘out of the
mainstream.”” Of course, this comes
from the Washington interest groups,
in many cases, who think that main-
stream thought is more likely found in
Paris, France, than Paris, Texas.

I must admit that it’s curious to hear
it argued that a nominee twice elected
by the people of the most populous
State in the Circuit for which she is
now nominated is ‘‘out of the main-
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stream.” Texans are no doubt enter-
tained to hear that.

Listening to some of my colleagues’
commentary on judges, I sometimes
think that main-stream for them is a
northeastern river of thought that
travels through New Hampshire early
and often, widens in Massachusetts,
swells in Vermont, and deposits at New
York City. Well, the mainstream that I
know, and that most Americans can re-
late to, runs much broader and further
than that.

The other mantra repeated by Jus-
tice Owen’s detractors is that she is
“‘conservative.” I believe that the use
of political or ideological labels to dis-
tinguish judicial philosophies has be-
come highly misleading and does a dis-
service to the public’s confidence in
the independent judiciary, of which the
Senate is the steward.

I endorse the words of my friend, and
former Chairman of the Judiciary
Committee, Senator BIDEN, when he
said some years ago that:

“[Judicial confirmation] is not about
pro-life or pro-choice, conservative or
liberal, it is not about Democrat or Re-
publican. It is about intellectual and
professional competence to serve as a
member of the third co-equal branch of
the Government.”’

I believe it is our duty to confirm
judges who stand by the Constitution
and the law as written, not as they
would want to rewrite them. That was
George Washington’s first criterion for
the Federal bench, and it is mine. I
also want common sense judges who re-
spect American culture. I believe that
is what the American people want.

I believe we do a disservice to the
independence of the Federal judiciary
by using partisan or ideological terms
in referring to judges.

My reason was well stated by Sen-
ator BIDEN when he said that: “‘it is im-
perative [not to] compromise the pub-
lic perception that judges and courts
are a forum for the fair, unbiased, and
impartial adjudication of disputes.”

We compromise that perception, I be-
lieve, when we play partisan or ideolog-
ical tricks with the judiciary. Surely,
we can find other ways to raise money
for campaigns and otherwise play at
politics, without dragging this nation’s
trust in the judiciary through the mud,
as some of the outside groups continue
to do.

All you have to do to see my point is
read two or three of the fund-raising
letters that have become public over
the past couple of weeks that spread
mistruths and drag the judiciary
branch into the mud, as many recent
political campaigns increasingly find
themselves.

On a lighter note, while on ideology,
let me pause to point out that one of
the groups deployed against Justice
Owen is the Communist Party of Amer-
ica, but then I don’t know that they
have come out in favor of any of Presi-
dent Bush’s nominees. I suspect after
the fall of the Berlin Wall, they must
have a lot of time on their hands.
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Today I wish to address just why a
nominee with such a stellar record, a
respected judicial temperament, and as
fine an intellect as Justice Owen has,
who graduated third in her class from
Baylor’s law school, a great Baptist in-
stitution, when few women attended
law school, let alone in the South, who
obtained the highest score in the Texas
Bar examination, and who has twice
been elected by the people of Texas to
serve on their Supreme Court, the last
time with 83 percent of the votes and
the support of every major newspaper
of every political stripe, I would like to
address just why such a nominee could
get as much organized and untruthful
opposition from the wusual leftist,
Washington special interest groups
that we see. I will peel through what is
at play for those groups. We need to ex-
pose and repel what is at play for the
benefit and independence of this Sen-
ate.

And I would like to address also the
reasons why I am confident that she
will be confirmed notwithstanding. Not
least of which is that, far from being
the ‘‘judicial activist” some would
have us believe her to be, she garnered
the American Bar Association’s unani-
mous rating of ‘“‘well qualified.”” The
Judiciary Committee has never voted
against a nominee with this highest of
ratings.

The first reason for the organized op-
position, of course, is plain. Justice
Owen is from Texas, and Washington’s
well paid reputation destroyers could
not help but attempt to attack the
widely popular President of the United
States, at this particular time in an
election year, by attacking the judicial
nominee most familiar to him. Justice
Owen, welcome to Washington.

But as I prepared more deeply for the
Hearing earlier this week, the second
reason became apparent to me. In my
26 years on the Judiciary Committee I
have seen no group of judicial nomi-
nees as superb as those that President
Bush has sent to us, and he has sent
both Democrats and Republicans.

In reading Justice Owen’s decisions,
one sees a judge working hard to get it
right, to get at the legislature’s intent
and to apply binding authority and
rules of judicial construction. It is ap-
parent to me that of all the sitting
judges the President has nominated,
Justice Owen is the most outstanding
nominee. She is, in my estimation, the
best, and despite what her detractors
say, she is the best judge that any
American, any consumer and any par-
ent could hope for.

Her opinions, whether majority, con-
currences or dissents, could be used as
a law school text book that illustrates
exactly how, and not what, an appel-
late judge should think, how she should
write, and just how she should do the
people justice by effecting their will
through the laws adopted by their
elected legislatures. Justice Owen
clearly approaches these tasks with
both scholarship and mainstream
American common sense. She does not
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substitute her views for the legisla-
ture’s, which is precisely the type of
judge that the Washington groups who
oppose her do not want.

She is precisely the kind of judge
that our first two Presidents, George
Washington and John Adams, had in
mind when they agreed that the jus-
tices of the State supreme courts
would provide the most learned can-
didates for the Federal bench.

So in studying her record, the second
reason for the militant and deceptive
opposition to Justice Owen became
quite plain to me. In this world turned
upside down, simply put, she is that
good.

Another reason for the opposition
against Justice Owen is the most dem-
agogic, the issue of campaign contribu-
tions and campaign finance reform.
Some of her critics are even eager to
tie her to the current trouble with
Enron.

Well, she clearly has nothing to do
with that. Neither Enron nor any other
corporation has donated to her cam-
paigns, in fact, they are forbidden by
Texas law to make campaign contribu-
tions in judicial elections. It was em-
barrassing to me, as it would be to any
American who watched the hearing
earlier this week, to see Justice Owen
defeat these demagogic allegations, but
being a Texas woman, she did so with
style, elegance, and grace—and without
embarrassing her questioners.

Not that there was even a need for
more questions. The Enron and cam-
paign contributions questions were
amply clarified in a letter to Chairman
LEAHY and the Committee dated April
5 by Alberto Gonzales. I will ask unani-
mous consent, to place this and other
related letters into the RECORD. And I
would place into the RECORD a retrac-
tion from The New York Times saying
that they got their facts wrong on this
Enron story. Such retractions don’t
come often, not as often as the inven-
tion of facts by the smear groups. And
despite the retraction, CNN was repeat-
ing the same wrong facts just this
week!

Notably, at the hearing Justice Owen
received no questions from my Demo-
crat colleagues on her views on elec-
tion reform and judicial reform, of
which she is a leading advocate in
Texas. She is also a leader in Gender
Bias Reform in the courts and a re-
former on divorce and child support
proceedings. But my colleagues seemed
to take little interest in this, nor in
her acclaimed advocacy to improve
legal services and funding for the poor.

All of these are aspects of her record
her detractors would have us ignore, I
certainly did not read these positive
attributes in those fancy documents, or
should I say booklets, released prior to
the hearing by the Washington radical
special interests lobby.

I will also ask unanimous consent, to
place into the RECORD letters from
leaders of the Legal Society and 14 past
presidents of the Texas Bar Associa-
tion, many of whom are leading Texas
Democrats.

CONGRESSIONAL RECORD — SENATE

The fourth reason for the opposition
to Justice Owen is the most disturbing
to me. For some months now, a few of
my Democrat colleagues have strained
to point out when they believe they are
voting for judicial nominees that they
believe to be pro-life. I have disputed
this when they have said it because the
record contains no such information of
personal views from the judges we have
reported favorably out of the Judiciary
Committee.

Each time they assert it, my staff
has scoured the transcripts of hearings
and turned up nothing. What does turn
up is that each time my colleagues
have asserted this, they have done so
only for nominees who are men.

I am afraid that the main reason Jus-
tice Owen is being opposed, is not that
personal views, namely on the issue of
abortion, are being falsely ascribed to
her, they are, but rather because she is
a woman in public life who is believed
to have personal views that some main-
tain should be unacceptable for a
woman in public life to have.

Such penalization is a matter of the
greatest concern to me because it rep-
resents a new glass ceiling for women
jurists. And they have come too far to
suffer now having their feet bound up
just as they approach the tables of our
high courts after long-struggling ca-
reers.

I am deeply concerned that such
treatment will have a chilling effect on
women jurists that will keep them
from weighing in on exactly the sorts
of cases that most invite their partici-
pation and their perspectives as
women.

The truth is that Justice Owen has
never written or said anything critical
of abortion rights. In fact, the cases
she is challenged on have everything to
do with the rights of parents to be in-
volved in their children’s lives, and
nothing to do with the right to an
abortion.

Ironically, the truth is that the cases
that her detractors point to as proof of
apparently unacceptable personal
views are a series of fictions. This is
what I mean about exposing the
misstatements of the left-wing activist
groups in Washington. I will illustrate
just three of these fictions.

The first sample fiction is the now
often-cited comment attributed to then
Texas Supreme Court Justice Alberto
Gonzales, written in a case opinion,
that Justice Owen’s dissent signified
‘“‘an unconscionable act of judicial ac-
tivism.”” Someone should do a story
about how often this little shibboleth
has been repeated in the press and in
several websites of the professional
smear groups. The problem with it is
that it isn’t true. Justice Gonzales was
not referring to Justice Owen’s dissent,
but rather to the dissent of another
colleague in the same case.

The second sample fiction is the
smear group’s misrepresented por-
trayal of a case involving buffer zones
and abortion clinics. In that case, the
majority of the Texas Supreme Court
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ruled for Planned Parenthood and af-
firmed a lower court’s injunction that
protected abortion clinics and doctor’s
homes and imposed 1.2 million dollars
in damages against pro-life protestors.
In only a few instances, the court
tightened the buffer zones against
protestors. Justice Owen joined the
majority opinion and was excoriated by
dissenting colleagues, who were, by
that way, admittedly pro-life.

When describing that decision then,
abortion rights leaders hailed the re-
sult as a victory for abortion rights in
Texas. Planned Parenthood’s lawyer
said the decision ‘‘isn’t a home run, it’s
a grand slam.”

Of course, that result hasn’t changed,
but the characterization of it has. This
is how Planned Parenthood describes
this same case in their fact sheet on
Justice Owen: ‘“‘[Owen] supports elimi-
nating buffer zones around reproduc-
tive health care clinics . . .”

In fact, her decision did exactly the
opposite.

The third and most pervasive sample
fiction concerns Justice Owen’s rulings
in a series of Jane Doe cases which
first interpreted Texas’ then-new pa-
rental involvement law. The law, which
I think is important to emphasize was
passed by the Texas legislature, not by
Justice Owen, with bipartisan support,
requires that an abortion clinic give
notice to just one parent 48 hours prior
to a minor’s abortion. Unlike States
with more restrictive laws such as
Massachusetts, Wisconsin, and North
Carolina, consent of the parent is not
required in Texas. A minor may be ex-
empted from giving such notice if they
get court permission.

Since the law went into effect, over
650 notice bypasses have been requested
from the courts. Of these 650 cases,
only 10 have had facts so difficult that
two lower courts denied a notice by-
pass, only 10 have risen to the Texas
Supreme Court.

Justice Owen’s detractors would have
us believe that in these cases, she
would have applied standards of her
own choosing. Ironically, in each and
every example they cite, whether con-
curring with the majority or dis-
senting, Justice Owen was applying not
her own standards but the standards
enuniciated in the Roe v. Wade line of
decisions of the United States Supreme
Court, which she followed and recog-
nized as authority.

For example, detractors take pains
to tell us that Justice Owen would re-
quire that to be sufficiently informed
to get an abortion without a parent’s
knowledge, that the minor show that
they are being counseled on religious
considerations. They appear to think
this is nothing more than opposition to
abortion rights. They are so bothered
with this religious language that var-
ious documents produced by the abor-
tion industry lobby italicize the word
religious. But this standard is not Jus-
tice Owen’s invention, but rather the
words of the Supreme Court’s pro-
choice decision in Casey.
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Should she not follow one Supreme
Court decision, but be required to fol-
low another? Is that what we want our
judges to do, pick and choose which de-
cisions to follow? That appears to be
the type of activist judge these groups
want, and this Senate should resist all
such attempts.

The truth is that rather than alter-
ing the Texas law, Justice Owen was
trying to effect the legislator’s intent.
No better evidence of this is the letter
of the pro-choice woman Texas Senator
stating her ‘‘unequivocal’” support of
Justice Owen.

Senator Shapiro says of Justice
Owen: ‘‘Her opinions interpreting the
Texas [parental involvement law] serve
as prime example of her judicial re-
straint.” I understand why the Wash-
ington left-wing groups don’t like that
in a judge, but the Senate and the Ju-
diciary Committee should applaud and
commend such restraint and tempera-
ment.

The truth is that, rather than being
an activist foe of Roe, Justice Owen re-
peatedly cites and follows Roe and its
progeny as authority. She has to, it’s
what the Court has said is the law.
Compare this to Justice Ruth Bader
Ginsburg who wrote in 1985 that the
Roe v. Wade decision represented
“heavy handed judicial intervention”
that was “‘difficult to justify.”

In relation to this, I would like brief-
ly to comment on the mounting offen-
sive of some to change the rules of ju-
dicial confirmation by asking nomi-
nees to share personal views or to en-
sure that nominees share the personal
views of the Senator on certain cases.

To illustrate my view, I'll tell you
that many people have recently called
on the Judiciary Committee to ques-
tion nominees as to their views on the
pledge of allegiance case. My full-
throated answer to this is no, as much
as I think that that case was wrongly
decided. I also happen to think that the
recent School Voucher case is the most
important civil rights decision since
Brown but I am not going to ask people
what they think about that case either.

Such questions threaten the heart of
the independent judiciary and attempt
to accomplish by hidden indirection
what Senators cannot do openly by
constitutional amendment. It is an at-
tempt to make the courts a mere ex-
tension of the Congress.

I speak against this practice in the
strongest terms, and, in my view, any
nominee who answers such questions
would not be fit for judicial office and
would not have my vote.

The truth is that there are many
who, like Justice Ginsburg, think that
cases like Griswold or Roe were wrong-
ly decided as a constitutional matter
even if they agree with the policy re-
sult, just as the great liberal Justice
Hugo Black did in his dissent in Gris-
wold.

A few weeks ago we heard testimony
from Boyden Gray, a former White
Counsel and a former Supreme Court
clerk, that Chief Justice Warren
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though that Brown v. Board of Edu-
cation was his worst ruling as matter
of constitutional law, but not his least
necessary to end desegregation.

Some of Justice Owen’s detractors
have made much about the fact that
she is not afraid to dissent. Of course,
they fail to mention dissents like her
opinion in Hyundai Motor v. Alvarado,
in which Justice Owens’ reasoning was
later adopted by the United States Su-
preme Court on the same difficult issue
of law.

They also overlooked here dissent in
a repressed memory/sexual abuse case
where she took the majority to task
with these words: ‘“This is reminiscent
of the days when the crime of rape
went unpunished unless corroborating
evidence was available. The Court’s
opinion reflects the attitudes reflected
in that era.”

Perhaps, they thought that this dis-
sent showed her too representative of
American women. Despite deceptive
opposition I think that Justice Owen
should be confirmed.

I will ask unanimous consent to
place into the RECORD an editorial of
earlier this week from The Washington
Post, a liberal publication, calling on
us to be fair and calling on this Senate
to confirm Justice Owen.

I have hope that my Democrat col-
leagues on the Judiciary Committee
will be led by the time-tested standards
well-stated by Senator BIDEN, and look
again to qualifications and judicial
temperament, not base politics. Wheth-
er the Biden standard will survive past
our time, will be tested now.

If we fail the test we will breach our
responsibility as auditors of the Wash-
ington special interest groups and the
Judiciary’s stewards on behalf of all
the people, and not just some.

Mr. President, I ask unanimous con-
sent that the documents to which I
have referred be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE WHITE HOUSE,
Washington, DC, April 5, 2002.
Hon. PATRICK J. LEAHY,
U.S. Senate, Washington, DC.

DEAR CHAIRMAN LEAHY: In our recent con-
versations, you suggested that the White
House should examine whether contributions
Justice Owen received for her campaigns for
the Texas Supreme Court raise any legiti-
mate issue with respect to her fitness to
serve on the Fifth Circuit. We have done as
you have suggested, and I see no basis to
question Justice Owen’s fitness to serve on
the Fifth Circuit. The record reflects that
she has at all times acted properly and in
complete compliance with both the letter
and the spirit of the rules relating to judicial
campaign finance.

I am certain you will agree that it was en-
tirely proper for Justice Owen’s campaign to
receive contributions. Article 5 of the Texas
Constitution provides that candidates for the
state judiciary run in contested elections,
which are partisan under Texas election law,
and Canon 45(1) of the Texas Code of Judicial
Conduct provides that the candidates may
solicit and accept campaign funds. Like Sen-
ators, therefore, candidates for the state ju-
diciary in Texas may receive contributions
to finance their campaigns.
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To be sure, Justice Owen and many others
would prefer a system of appointed rather
than elected state judges. In fact, Justice
Owen has long advocated appointment of
judges (coupled with retention elections).
She has written to fellow Texas attorneys on
the issue, committed to a new system in
League of Women Voters publications, and
appeared as a pro-reform witness before the
Texas Legislature. She has explained even to
partisan groups why judges should be se-
lected on merit. But the people in some
states, including Texas, have chosen a sys-
tem of contested elections for judges. Elect-
ed state judges certainly are not barred from
future appointment to the federal judiciary;
on the contrary, some notable federal appel-
late judges whom President Clinton nomi-
nated and you supported were state judges
who had run and been elected in contested
elections—Fortunato Benevides and James
Dennis, for example, from the Fifth Circuit.

I am also certain you would find nothing
inappropriate about the sources from which
Justice Owen’s campaign received contribu-
tions. In her 1994 and 2000 elections, Justice
Owen’s campaign quite properly received
contributions from a large number of enti-
ties and individuals, with no single contrib-
utor predominating. In the 1994 election
cycle, her campaign received approximately
$1.2 million in contributions from 3,084 dif-
ferent contributors. Included in that total
was $8,800 from employees of Enron and its
employee-funded political action committee.
Employees of Enron thus contributed less
than 1% of the total contributions to her
campaign. And Justice Owen’s campaign, of
course, received no corporate contributions
from Enron or any Enron-affiliated corpora-
tion, as such corporate contributions are not
permissible under Texas law. Notably, in the
1994 election, not only did Justice Owen com-
ply with all campaign laws, she went beyond
what the law required and voluntarily lim-
ited contributions when many other judicial
candidates did not do so.

In the 2000 election cycle, Justice Owen’s
campaign received approximately $300,000 in
contributions from 273 different contribu-
tors. In that cycle, her campaign received no
contributions from Enron or its affiliates,
from employees of Enron, or from Enron’s
political action committee. In addition, Jus-
tice Owen ultimately had no Democratic or
Republican opponent in the 2000 election
cycle, and she closed her campaign office and
returned most of her unspent contributions,
an act that I believe is unusual in Texas ju-
dicial history.

It was entirely proper for Justice Owen’s
campaign to receive campaign contributions,
including the contributions from Enron em-
ployees. Indeed, seven of the nine current
Texas Supreme Court Justices received
Enron contributions, and several of them re-
ceived more than Justice Owen’s campaign
received. As this record demonstrates, elect-
ed judges certainly did not act improperly in
the past, before anyone knew about Enron’s
financial situation, by receiving contribu-
tions from employees of Enron—any more
than it could be said that Members of Con-
gress acted improperly in the past by receiv-
ing contributions from Enron.

If, as is evident from the foregoing discus-
sion, there was nothing amiss with the fact
that Justice Owen received donations or
with the sources from which she received
them, the only other possible area of concern
with her conduct relating to campaign con-
tributors would be her decisions from the
bench. Texas Code of Judicial Conduct Can-
non 3(B)(1) provides that a judge ‘‘shall hear
and decide matters assigned to the judges ex-
cept those in which disqualification is re-
quired or recusal is appropriate.” And it is
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well-established that judicial recusal is nei-
ther necessary nor appropriate in cases in-
volving parties or counsel who contributed
to that judge’s campaign. See Public Citizen,
Inc. v. Bomer, 274 F.3d 212, 215 (6th Cir. 2001);
Apex Towing Co., v. Tolin, 997 S.W.2d 903, 907
(Tex. App. 1999), rev’d on other grounds, 41
S.W.3d 118 (Tex. 2001); Aguilar v. Anderson,
855 S.W.2d 799, 802 (Tex. App. 1993); J-IV Invs.
v. David Lynn Mach., Inc., 784 S.W.2d 106, 107
(Tex. App. 1990). Indeed, in any state with
elected judges, any other rule would be un-
workable. The primary protections against
inappropriate influence on judges from cam-
paign contributions are disclosure of con-
tributions and adherence to the tradition by
which judges explain the reasons for their
decisions. If the people of a state deem those
protections insufficient, the people may
choose a system of appointed judges rather
than elected judges, as Justice Owen has ad-
vocated for Texas.

Surmising that the concerns you raised
would likely focus on her sitting in cases in
which Enron had an interest, we have under-
taken a review of her decisions in such cases.
We have reviewed Texas Supreme Court
docket records and Enron’s 1994-2000 SEC
Form 10Ks to determine the cases in which
Enron or affiliates of Enron were parties to
proceedings before the Court since January
1995 (when Justice Owen took her seat). The
decisions of the Texas Supreme Court since
January 1995 in proceedings involving Enron
have been ordinary and raise no questions
whatsoever.

A judge’s decisions are properly assessed
by examining their legal reasoning, not by
conducting any kind of numerical or statis-
tical calculations. But even those who would
attempt to draw conclusions based on such
calculations would find nothing in connec-
tion with these Enron cases. To begin with,
we are aware of no proceeding involving
Enron in which Justice Owen cast the decid-
ing vote. In six proceedings in which we
know that Enron was a party, Justice Owen’s
vote can be characterized as favorable to
Enron in two cases and adverse in two cases.
With respect to the remaining two, one can-
not be characterized either way, and she did
not participate in the other case because it
had been a matter at her law firm when she
was a partner. Eight other matters came be-
fore the Court in which we know that Enron
or an affiliate was a party, but the court de-
clined to hear them. In those matters, the
Court’s actions could be characterized as fa-
vorable to Enron in four cases, adverse in
three cases, and one was dismissed by agree-
ment of the parties. We will supply the Judi-
ciary Committee copies of the cases on re-
quest.

There has been some media attention on
one case involving Enron in which Justice
Owen wrote the opinion for the Court. See
Enron Corp. v. Spring Creek Independent
School District, 922 S.W.2d 931 (Tex. 1996).
The issue in that case concerned the con-
stitutionality of an ad valorem tax statute
that allowed market value of inventory to be
set on one of two different dates. The Court
held that the statute did not violate the
state constitution—and the decision was
unanimous. I understand that two Demo-
cratic Justices who sat on the Court at that
time (Justice Raul Gonzalez and Rose
Spector) have written to you to explain the
case, indicating that Justice Owen’s partici-
pation in the case was entirely proper. More-
over, the lawyer who represented a part op-
posing Enron in this case (Robert Mott) re-
cently was quoted as saying that criticism of
Justice Owen for her role in this case is
“nonsense’” Texas Lawyer (April 1, 2002). In
my judgment, this case raises no legitimate
issue with respect to Justice Owen’s con-
firmation.
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Finally, I am informed that, if confirmed,
Justice Owen will donate all of her unspent
campaign contributions to qualify tax-ex-
empt charitable and educational institu-
tions, as is contemplated under section
254.205(a)(5) of the Texas Election Code.

I trust that the foregoing will resolve all
questions concerning the propriety of Jus-
tice Owen’s activities in relation to financ-
ing her campaigns. As you know, I served
with Justice Owen, and I am convinced from
my work with her that she is a person of ex-
ceptional integrity, character, and intellect.
Both Senators from Texas strongly support
her nomination. The American Bar Associa-
tion has unanimously rated Justice Owen
“‘well qualified,” and one factor in that rat-
ing process is the nominee’s integrity.

Despite her superb qualifications and the
‘““Judicial emergency’” in the Fifth Circuit
declared by the Judicial Conference of the
United States, Justice Owen has not received
a hearing for nearly 11 months since her May
9, 2001, nomination. We respectfully request
that the Committee afford this exceptional
nominee a prompt hearing and vote.

Sincerely,
ALBERTO R. GONZALES,
Counsel to the President.
APRIL 1, 2002.
Re Justice Priscilla Owen.

Hon. PATRICK LEAHY,

Chairman, Committee on the Judiciary, U.S.
Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR LEAHY: We served on the
Texas Supreme Court with Justice Priscilla
Owen when the case of Enron Corporation et
al. v. Spring Creek Independent School Dis-
trict, 922 S.W.2d 931 (Tex. 1996) was decided.
The issue in this case was the constitu-
tionality of an ad valorem tax statute that
allowed market value of inventory to be set
on two different dates. In a unanimous opin-
ion, all justices, Democrats and Republican
alike, agreed with the opinion authored by
Justice Owen that the choice of the valu-
ation date in ad valorem tax statute did not
violate a provision of the State Constitution
requiring uniformity and equality in ad valo-
rem taxation. We found the decision of the
United States Supreme Court and other
states instructive on this issue.

In our ruling, we agreed with the rulings of
the Harris County Appraisal District and the
trial court.

Cordially,
RAUL A. GONZALEZ,
Justice, Texas Supreme Court, 1984-1998.
ROSE SPECTOR,
Justice, Texas Supreme Court, 1992-1998.
PERDUE, BRANDON,
FIELDER, COLLINS & MoTT, L.L.P.,
Houston, TX, July 1, 2002.
Re Justice Priscilla Owen.

Hon. PATRICK LEAHY,

Chairman, Committee on the Judiciary, U.S.
Senate, Russell Senate Office Building,
Washington, DC

DEAR CHAIRMAN LEAHY: My name is Robert

Mott. I was the legal counsel for the Spring

Independent School District in the case of

Enron Corporation et al. v. Spring Inde-

pendent School District, 922 S.W.2d 931 (Tex.

1996). We were the losing party in this case.

I have been disturbed by the suggestions
that Justice Priscilla Owen’s decision in this
case was influenced by the campaign con-
tributions she received from Enron employ-
ees. I personally believe that such sugges-
tions are nonsense. Justice Owen authored
the opinion of a unanimous court consisting
of both Democrats and Republican. While my
clients and I disagreed with the decision, we
were not surprised. The decision of the Court
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was to uphold an act of the Legislature re-
garding property valuation. It was based
upon United States Supreme Court prece-
dent, of which we were fully aware when we
argued the case.

I firmly believe that there is absolutely no
reason to question Justice Owen’s integrity
based upon the decision in this case.

Sincerely,
ROBERT MOTT.
DE LEON, BOGGINS & ICENOGLE,
Austin, TX, June 26, 2002.
Re nomination of the Honorable Priscilla
Owen to the U.S. Court of Appeals for the
Fifth Circuit.

Hon. PATRICK LEAHY,

Chairman, Committee on the Judiciary, U.S.
Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR LEAHY: This correspondence
is sent to you in support of the nomination
by President Bush of Texas Supreme Court
Justice Priscilla Owen for a seat on the U.S.
Court of Appeals for the Fifth Circuit.

As the immediate past President of Legal
Aid of Central Texas, it is of particular sig-
nificance to me that Justice Owen has served
as the liaison from the Texas Supreme Court
to statewide committees regarding legal
services to the poor and pro bono legal serv-
ices. Undoubtedly, Justice Owen has an un-
derstanding of and a commitment to the
availability of legal services to those who
are disadvantaged and unable to pay for such
legal services. It is that type of insight and
empathy that Justice Owen will bring to the
Fifth Circuit.

Additionally, Justice Owen played a major
role in organizing a group known as Family
Law 2000 which seeks to educate parents
about the effect the dissolution of a mar-
riage can have on their children. Family Law
2000 seeks to lessen the adversarial nature of
legal proceedings surrounding marriage dis-
solution. The Fifth Circuit would be well
served by having someone with a background
in family law serving on the bench.

Justice Owen has also found time to in-
volve herself in community service. Cur-
rently Justice Owen serves on the Board of
Texas Hearing and Service Dogs. Justice
Owen also teaches Sunday School at her
Church, St. Barnabas Episcopal Mission in
Austin, Texas. In addition to teaching Sun-
day School Justice Owen serves as head of
the altar guild.

Justice Owen is recognized as a well round-
ed legal scholar. She is a member of the
American Law Institute, the American Judi-
cature Society, The American Bar Associa-
tion, and a Fellow of the American and
Houston Bar Foundations. Her stature as a
member of the Texas Supreme Court was rec-
ognized in 2000 when every major newspaper
in Texas endorsed Justice Owen in her bid
for re-election to the Texas Supreme Court.

It has been my privilege to have been per-
sonally acquainted with various members of
the U.S. Court of Appeals for the Fifth Cir-
cuit. The late Justice Jerry Williams was my
administrative law professor in law school
and later became a personal friend. Justice
Reavley has been a friend over the years.
Justice Johnson is also a friend. In my opin-
ion, Justice Owen will bring to the Fifth Cir-
cuit the same intellectual ability and integ-
rity that those gentlemen brought to the
Court.

I earnestly solicit your favorable vote on
the nomination of Justice Priscilla Owen for
a seat on the U.S. Court of Appeals for the
Fifth Circuit.

Thank you for your attention to this cor-
respondence.

Very truly yours,
HECTOR DE LEON.
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TEXAS ASSOCIATION
OF DEFENSE COUNSEL, INC.,
Austin, TX, June 19, 2001.

Re nomination of Justice Patricia Owen for the

United States Fifth Circuit of Appeals.
Senator PATRICK LEAHY,
Senate Judiciary Committee,
Washington, DC.

DEAR SENATOR LEAHY: I have had the privi-
lege of knowing Justice Patricia Owen of the
Texas Supreme Court, both personally and
professionally, for many years. I cannot
imagine a more qualified, ethical, and
knowledgeable person to sit on the United
States Fifth Circuit Court of Appeals.

I accept the reality that politics is a part
of our culture, but I know that when it
comes to appointing federal judges, we must
transcend politics and look to character and
ability. Patricia Owen has the character and
ability to make all of us, Democrat and Re-
publican, proud.

I ask that your Committee act swiftly to
confirm her nomination to the United States
Fifth Circuit Court of Appeals.

Thank you.

Sincerely,
E. THOMAS BISHOP.
HUGHES/LUCE, LLP.,
Dallas, TX, July 15, 2002.
Hon. PATRICK LEAHY,
Chairman, Committee on the Judiciary, Russell
Senate Office Building, Washington, DC.

DEAR CHAIRMAN LEAHY: As past presidents
of the State Bar of Texas, we join in this let-
ter to strongly recommend an affirmative
vote by the Judiciary Committee and con-
firmation by the full Senate for Justice Pris-
cilla Owen, nominee to the United States
Court of Appeals for the Fifth Circuit.

Although we profess different party affili-
ations and span the spectrum of views of
legal and policy issues, we stand united in af-
firming that Justice Owen is a truly unique
and outstanding candidate for appointment
to the Fifth Circuit. Based on her superb in-
tegrity, competence and judicial tempera-
ment, Justice Owen earned her Well Qualified
rating unanimously from the American Bar
Association Standing Committee on the Fed-
eral Judiciary—the highest rating possible.
A fair and bipartisan review of Justice
Owen’s qualifications by the Judiciary Com-
mittee certainly would reach the same con-
clusion.

Justice Owen’s stellar academic achieve-
ments include graduating cum laude from
both Baylor University and Baylor Law
School, thereafter earning the highest score
in the Texas Bar Exam in November 1977.
Her career accomplishments are also re-
markable. Prior to her election to the Su-
preme Court of Texas in 1994, for 17 years she
practiced law specializing in commercial
litigation in both the federal and state
courts. Since January 1995, Justice Owen has
delivered exemplary service on the Texas Su-
preme Court, as reflected by her receiving
endorsements from every major newspaper in
Texas during her successful re-election bid in
2000.

The status of our profession in Texas has
been significantly enhanced by Justice
Owen’s advocacy of pro bono service and
leadership for the membership of the State
Bar of Texas. Justice Owen has served on
committees regarding legal services to the
poor and diligently worked with others to
obtain legislation that provides substantial
resources for those delivering legal services
to the poor.

Justice Owen also has been a long-time ad-
vocate for an updated and reformed system
of judicial selection in Texas. Seeking to re-
move any perception of a threat to judicial
impartiality, Justice Owen has encouraged
the reform debate and suggested positive
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changes that would enhance and improve our
state judicial branch of government.

While the Fifth Circuit has one of the high-
est per judge caseloads of any circuit in the
country, there are presently two vacancies
on the Fifth Circuit bench. Both vacancies
have been declared ‘‘judicial emergencies’
by the Administrative Office of the U.S.
Courts. Justice Owen’s service on the Fifth
Circuit is critically important to the admin-
istration of justice.

Given her extraordinary legal skills and
record of service in Texas, Justice Owen de-
serves prompt and favorable consideration
by the Judiciary Committee. We thank you
and look forward to Justice Owen’s swift ap-
proval.

DARRELL E. JORDAN.

On behalf of former Presidents of the State
Bar of Texas: Blake Tartt; James B. Sales;
Hon. Tom B. Ramey, Jr.; Lonny D. Morrison;
Charles R. Dunn; Richard Pena; Charles L.
Smith; Jim D. Bowmer; Travis D. Shelton;
M. Colleen McHugh; Lynne Liberato; Gibson
Gayle, Jr.; David J. Beck; and Cullen Smith.

[From the Washington Post, July 24, 2002]
THE OWEN NOMINATION

The nomination of Priscilla Owen to the
5th Circuit Court of Appeals creates under-
standable anxiety among many liberal activ-
ists and senators. The Texas Supreme Court
justice, who had a hearing yesterday before
the Senate Judiciary Committee, is part of
the right flank of the conservative court on
which she serves. Her opinions have a certain
ideological consistency that might cause
some senators to vote against her on those
grounds. But our own sense is that the case
against her is not strong enough to warrant
her rejection by the Senate. Justice Owen’s
nomination may be a close call, but she
should be confirmed.

Justice Owen is indisputably well quali-
fied, having served on a state supreme court
for seven years and, prior to her election,
having had a well-regarded law practice. So
rather than attacking her qualifications, op-
ponents have sought to portray her as a con-
servative judicial activist—that is, to accuse
her of substituting her own views for those of
policymakers and legislators. In support of
this charge, they cite cases in which other
Texas  justices, including then-Justice
Alberto Gonzales—now President Bush’s
White House Counsel—appear to suggest as
much. But the cases they cite, by and large,
posed legitimately difficult questions. While
some of Justice Owen’s opinions—particu-
larly on matters related to abortion—seem
rather aggressive, none seems to us beyond
the range of reasonable judicial disagree-
ment. And Mr. Gonzales, whatever disagree-
ments they might have had, supports her
nomination enthusiastically. Liberals will
no doubt disagree with some opinions she
would write on the 5th Circuit, but this is
not the standard by which a president’s
lower-court nominees should be judged.

Nor is it reasonable to reject her because
of campaign contributions she accepted, in-
cluding those from people associated with
Enron Corp. Texas has a particularly ugly
system of judicial elections that taints all
who participate in it. State rules permit
judges to sit on cases in which parties or
lawyers have also been donors—as Justice
Owen did with Enron. Judicial elections are
a bad idea, and letting judges hear cases
from people who have given them money is
wrong. But Justice Owen didn’t write the
rules and has supported a more reasonable
system.

Justice Owen was one of President Bush’s
initial crop of 11 appeals court nominees,
sent to the Senate in May of last year. Of
these, only three have been confirmed so far,
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and six have not even had the courtesy of a
hearing. The fact that President Clinton’s
nominees were subjected to similar mistreat-
ment does not excuse it. In Justice Owen’s
case, the long wait has produced no great
surprise. She is still a conservative. And that
is still not a good reason to vote her down.

[From the New York Times, January 25, 2002]
CORRECTIONS

An article in Business Day on Tuesday
about criticism of Justice Priscilla Owen of
the Texas Supreme Court, a nominee for a
federal judgeship who accepted campaign do-
nations from Enron, misstated the amount
of money saved by the company because of a
decision she wrote, dealing with taxes owed
to a local school district. It was $224,988.65,
not $15 million. The larger sum, cited in her
opinion as the district’s revenue loss, was
the amount by which the value of a piece of
the company’s land was lowered.

———

NOMINATION OF CHRISTOPHER C.
CONNER, OF PENNSYLVANIA, TO
BE UNITED STATES DISTRICT
JUDGE

Mr. REID. Mr. President, under the
previous order, the Senate will now
proceed to the consideration of Execu-
tive Calendar No. 826.

The PRESIDING OFFICER. The
clerk will state the nomination.

The legislative clerk read the nomi-
nation of Christopher C. Conner, of
Pennsylvania, to be United States Dis-
trict Judge for the Middle District of
Pennsylvania.

Mr. REID. Mr. President, I ask unan-
imous consent that the Senator from
Pennsylvania be recognized for up to 3
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Pennsylvania is recognized for 3
minutes.

Mr. SANTORUM. Mr. President, I
thank the Senator from Nevada for
agreeing to recognize me.

Now that the nomination has been
confirmed by the Senate, I congratu-
late Kit Conner from outside of Harris-
burg, PA, for filling the vacancy in the
Middle District. Judge Conner is one of
six members from Pennsylvania who
are on the Executive Calendar in the
Senate. Including him, there are five
district judges and one Third Circuit
nominee, and I am very gratified we
have been able to unlock the logjam on
judges and begin the process of moving
forward.

Kit Conner is a very distinguished
member of the bar in the Middle Dis-
trict in Pennsylvania. He is a tremen-
dous lawyer and advocate, someone
who has made substantial contribu-
tions to his community and is going to
be an excellent Middle District judge. I
look forward to his swearing in cere-
mony very soon.

If we go down the listing of judges in
the order in which they appear on the
calendar, the next judges to be con-
firmed are also Pennsylvania judges, at
least nominees for judicial vacancies,
and they would be Joy Flowers Conti
from the Western District of Pennsyl-
vania, John Jones from the Middle Dis-
trict, and then D. Brooks Smith, who is
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a judge from the Western District who
has been nominated for the Third Cir-
cuit. Hopefully next week, maybe as
early as Monday or Tuesday, we can
get to these nominations in the order
in which they appear on the calendar.
That seems to be the way the Senate is
proceeding, and so we can begin to fill
some of these vacancies we have in
Pennsylvania, and in particular the
Judge Brooks Smith vacancy to the
Third Circuit, so we can begin to get
the expeditious justice that people in
Pennsylvania and the Third Circuit de-
serve.

The PRESIDING OFFICER. The
question is, Will the Senate advise and
consent to the nomination of Chris-
topher C. Conner, of Pennsylvania, to
be United States District Judge for the
Middle District of Pennsylvania?

The nomination was confirmed.

The PRESIDING OFFICER. Under
the previous order, the motion to re-
consider is laid upon the table, and the
President will be notified of the Sen-
ate’s action.

Mr. LEAHY. Mr. President, with to-
day’s confirmation of Mr. Christopher
Conner to the District Court for the
Middle District of Pennsylvania, the
Democratic-led Senate will have con-
firmed a total of 60 judicial nominees
since the change in Senate majority a
little over one year ago and 49 district
court nominees.

Today’s nominee has not proven to
be very controversial and the Senate
has acted quickly on this nomination.

Mr. Conner was nominated in March
of this year to a relatively recent va-
cancy and received a hearing in May,
shortly after his paperwork was com-
pleted.

With today’s confirmation, the Judi-
ciary Committee will have held hear-
ings for a total of 10 District Court
nominees from Pennsylvania, including
Judge Davis, Judge Baylson and Judge
Rufe, who were confirmed in April.
Those confirmations illustrate the
progress being made under Democratic
leadership and the fair and expeditious
way this President’s nominees are
being treated.

With today’s confirmation, we will
have confirmed four nominees to the
District Courts in Pennsylvania. I
think that the Senate Judiciary Com-
mittee and the Senate as a whole have
done well by Pennsylvania, despite
some of the obstructionist practices
during Republican control of the Sen-
ate, particularly regarding nominees in
the Western half of the State.

Nominees from Philadelphia were not
immune from Republican obstruc-
tionist tactics, despite the best efforts
and diligence of my good friend from
Pennsylvania, Senator SPECTER, to se-
cure confirmation of all of the judicial
nominees from all parts of his home
State, without regard to which party
controlled the White House.

For example, Judge Legrome Davis
was first nominated to the position of
U.S. District Court Judge for the East-
ern District of Pennsylvania by Presi-
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dent Clinton on July 30, 1998. The Re-
publican-controlled Senate took no ac-
tion on his nomination and it was re-
turned to the President at the end of
1998. On January 26, 1999, President
Clinton renominated Judge Davis for
the same vacancy. The Senate again
failed to hold a hearing for Judge Davis
and his nomination was returned after
two more years.

Under Republican leadership, Judge
Davis’ nomination languished before
the Committee for 868 days without a
hearing.

Unfortunately, Judge Davis was sub-
jected to the kind of inappropriate par-
tisan rancor that befell so many other
nominees to the district courts in
Pennsylvania and to the Third Circuit
during the Republican control of the
Senate. I want to note emphatically,
however, that I know personally that
the senior Senator from Pennsylvania,
strongly supported Judge Davis’s nomi-
nation and worked hard to get him a
hearing and a vote.

The lack of Senate action on Judge
Davis’s initial nominations are in no
way attributable to a lack of support
from the senior Senator from Pennsyl-
vania. Far from it.

In fact, I give Senator SPECTER full
credit for getting President Bush to re-
nominate Judge Davis earlier this year
and commended him publicly for all he
has done to support this nomination
from the outset.

This year we moved expeditiously to
consider Judge Davis, and he was con-
firmed within a few months of his re-
nomination by President Bush. The
saga of Judge Davis recalls for us so
many nominees from the period of Jan-
uary 1995 through July 10, 2001, who
never received a hearing or a vote and
who were the subject of secret anony-
mous holds by Republicans for reasons
that were never explained.

At Judge Davis’ recent confirmation
hearing Senator SANTORUM testified
that Judge Davis did not get a hearing
because local Democrats objected. I
was the ranking Democrat on the Judi-
ciary Committee during those years
and never heard that before. My under-
standing at the time, from July 1998
until the end of 2000, was that Judge
Legrome Davis would have had the sup-
port of Senator SPECTER as well as
every Democrat on the Judiciary Com-
mittee and in the Senate. Despite that
bipartisan support, he was not included
by the then-Chairman of the Com-
mittee in the May 2000 hearing for a
few other Pennsylvania nominees.

In contrast, the hearing we had ear-
lier this year for Ms. Conti was the
very first hearing on a nominee to the
Western District of Pennsylvania since
1994, in almost a decade, despite quali-
fied nominees of President Clinton. No
nominee to the Western District of
Pennsylvania received a hearing during
the entire period that Republicans con-
trolled the Senate in the Clinton Ad-
ministration. One of the nominees to
the Western District, Lynette Norton,
waited for almost 1,000 days, and she
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was never given the courtesy of a hear-
ing or a vote. Unfortunately, Ms. Nor-
ton died earlier this year, having never
fulfilled her dream of serving on the
Federal bench.

Large numbers of vacancies continue
to exist, in large measure because the
recent Republican majority was not
willing to hold hearings or vote on
more than 50 of President Clinton’s ju-
dicial nominees, many of whom waited
for years and never received a vote on
their nomination. It is the Democrats,
not the Republicans, who have broken
with that history of inaction from the
Republican era of control, delay and
obstruction.

With today’s confirmations of Mr.
Conner to the Federal district courts in
Pennsylvania, the Senate will have
confirmed 49 district court nominees,
meaning that more than 8 percent of
the district court nominees confirmed
so far are from Pennsylvania.

Mr. HATCH. Mr. President, I rise to
support the nomination of Christopher
Conner to be U.S. District Judge for
the Middle District of Pennsylvania.

I have enjoyed looking over the
record of Mr. Conner’s broad litigation
background, and I have concluded that
he will bring to the bench the nec-
essary legal experience and tempera-
ment for an effective Federal judge.

Christopher Conner is a native of
Harrisburg, PA, and a highly respected
civil litigator. Upon graduation from
Dickinson School of Law in 1982, Mr.
Conner joined the Harrisburg firm
today known as Mette, Evans and
Woodside. He was named a shareholder
in 1988.

He currently serves as chair of his
firm’s Corporate & Commercial Litiga-
tion Practice Group. His practice has
focused on civil litigation, primarily
business litigation, employment law,
mediation, and Federal civil rights liti-
gation. He has handled contract dis-
putes, employment discrimination
suits, Lanham Act claims, large-scale
class-action cases, sexual harassment
cases, and insurance coverage matters.

Mr. Conner is certified as a mediator
in Federal and State courts, and he has
experience in providing human re-
sources training for businesses and as-
sociations, including diversity train-
ing.

The ABA has awarded him a unani-
mous Well Qualified rating, and I rate
him highly as well. I strongly believe
Mr. Conner will make an excellent Fed-
eral judge in Pennsylvania.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

————

NATIONAL DEFENSE
AUTHORIZATION ACT, 2003

Mr. REID. Mr. President, as in legis-
lative session, I ask that the Chair lay
before the Senate a message from the
House with respect to H.R. 4546.

There being no objection, the Pre-
siding Officer (Mr. CARPER) laid before
the Senate the following message from
the House of Representatives:
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JULY 25, 2002.

Resolved, That the House insist upon its
amendment to the amendment of the Senate
to the bill (H.R. 45646) entitled ‘“‘An Act to au-
thorize appropriations for fiscal year 2003 for
military activities of the Department of De-
fense, for military construction, and for de-
fense activities of the Department of Energy,
to prescribe personnel strengths for such fis-
cal year for the Armed Forces, and for other
purposes’, and ask a conference with the
Senate on the disagreeing votes of the two
Houses thereon.

Ordered, That the following Members be
the managers of the conference on the part
of the House:

From the Committee on Armed Services,
for consideration of the House amendment
and the Senate amendment, and modifica-
tions committed to conference: Mr. Stump,
Mr. Hunter, Mr. Hansen, Mr. Weldon of
Pennsylvania, Mr. Hefley, Mr. Saxton, Mr.
McHugh, Mr. Everett, Mr. Bartlett of Mary-
land, Mr. McKeon, Mr. Watts of Oklahoma,
Mr. Thornberry, Mr. Hostettler, Mr.
Chambliss, Mr. Jones of North Carolina, Mr.
Hilleary, Mr. Graham, Mr. Skelton, Mr.
Spratt, Mr. Ortiz, Mr. Evans, Mr. Taylor of
Mississippi, Mr. Abercrombie, Mr. Meehan,
Mr. Underwood, Mr. Allen, Mr. Snyder, Mr.
Reyes, Mr. Turner, and Mrs. Tauscher.

From the Permanent Select Committee on
Intelligence, for consideration of matters
within the jurisdiction of that committee
under clause 11 of rule X: Mr. Goss, Mr. Be-
reuter, and Ms. Pelosi.

From the Committee on Education and the
Workforce, for consideration of sections 341-
343, and 366 of the House amendment, and
sections 331-333, 542, 656, 1064, and 1107 of the
Senate amendment, and modifications com-
mitted to conference: Mr. Isakson, Mr. Wil-
son of South Carolina, and Mr. George Miller
of California.

From the Committee on Energy and Com-
merce, for consideration of sections 601 and
3201 of the House amendment, and sections
311, 312, 601, 3135, 3155, 3171-3173, and 3201 of
the House amendment, and modifications
committed to conference: Mr. Tauzin, Mr.
Barton, and Mr. Dingell.

From the Committee on Government Re-
form, for consideration of sections 323, 804,
805, 1003, 1004, 1101-1106, 2811, and 2813 of the
House amendment, and sections 241, 654, 817,
907, 1007-1009, 1061, 1101-1106, 2811, and 3173 of
the Senate amendment, and modifications
committed to conference: Mr. Burton, Mr.
Weldon of Florida, and Mr. Waxman.

From the Committee on International Re-
lations, for consideration of sections 1201,
1202, 1204, title XIII, and section 3142 of the
House amendment, and subtitle A of title
XII, sections 1212-1216, 3136, 3151, and 3156—
3161 of the Senate amendment, and modifica-
tions committed to conference: Mr. Hyde,
Mr. Gilman, and Mr. Lantos.

From the Committee on the Judiciary, for
consideration of sections 811 and 1033 of the
House amendment, and sections 1067 and 1070
of the Senate amendment, and modifications
committed to conference: Mr. Sensen-
brenner, Mr. Smith of Texas, and Mr. Con-
yers.

From the Committee on Resources, for
consideration of sections 311, 312, 601, title
XIV, sections 2821, 2832, 2841, and 2863 of the
House amendment, and sections 601, 2821,
2823, 2828, and 2841 of the Senate amendment,
and modifications committed to conference:
Mr. Duncan, Mr. Gibbons, and Mr. Rahall.

From the Committee on Science, for con-
sideration of sections 244, 246, 1216, 3155, and
3163 of the Senate amendment, and modifica-
tions committed to conference: Mr. Boehlert,
Mr. Smith of Michigan, and Mr. Hall of
Texas.

From the Committee on Transportation
and Infrastructure, for consideration of sec-
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tion 601 of the House amendment, and sec-
tions 601 and 1063 of the Senate amendment,
and modifications committed to conference:
Mr. Young of Alaska, Mr. LoBiondo, and Ms.
Brown of Florida.

From the Committee on Veterans’ Affairs,
for consideration of sections 641, 651, 721, 723,
724, 726, 727, and 728 of the House amendment,
and sections 541 and 641 of the Senate amend-
ment, and modifications committed to con-
ference: Mr. Smith of New Jersey, Mr. Bili-
rakis, Mr. Jeff Miller of Florida, Mr. Filner,
and Ms. Carson of Indiana.

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate disagree
to the House amendment to the Senate
amendment, agree to the request for a
conference, and that the Chair be au-
thorized to appoint conferees on the
part of the Senate, without further in-
tervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Presiding Officer (Mr. CARPER)
appointed Mr. LEVIN, Mr. KENNEDY, Mr.
BYRD, Mr. LIEBERMAN, Mr. CLELAND,
Ms. LANDRIEU, Mr. REED, Mr. AKAKA,
Mr. NELSON of Florida, Mr. NELSON of
Nebraska, Mrs. CARNAHAN, Mr. DAYTON,
Mr. BINGAMAN, Mr. WARNER, Mr. THUR-
MOND, Mr. McCAIN, Mr. SMITH of New
Hampshire, Mr. INHOFE, Mr. SANTORUM,
Mr. ROBERTS, Mr. ALLARD, Mr. HUTCH-
INSON, Mr. SESSIONS, Mr. COLLINS, and
Mr. BUNNING conferees on the part of
the Senate.

———

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

———

GREATER ACCESS TO AFFORD-
ABLE PHARMACEUTICALS ACT
OF 2001

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session and re-
sume consideration of S. 812, which the
clerk will report.

The legislative clerk read as follows:

A Dbill (S. 812) to amend the Federal Food,
Drug, and Cosmetic Act to provide greater
access to affordable pharmaceuticals.

Pending:

Reid (for Dorgan) amendment No. 4299, to
permit commercial importation of prescrip-
tion drugs from Canada.

AMENDMENT NO. 4326 TO AMENDMENT NO. 4299
(Purpose: To provide for health care liability
reform)

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, I
am about to send to the desk an
amendment. I understand from discus-
sions with the other side, we will be al-
lowed to vote on or in relation to this
amendment sometime Tuesday morn-
ing, with the time prior to that equally
divided. I say to my friend from Ne-
vada, what was he thinking of, a couple
of hours equally divided on Tuesday
morning before the vote or in relation
thereto?

Mr. REID. I say to my friend, we will
probably come in at about 9:30, have an
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hour of morning business, with the
vote to occur around noon, which
would allow us to do our party con-
ferences. So I suggest 90 minutes equal-
ly divided.

Mr. McCONNELL. That would cer-
tainly be agreeable to me. I thank the
assistant majority leader.

Mr. REID. Staff is putting that in
writing. Before the day is out, we will
try to iron out something like that. We
will get it worked out between the two
leaders.

Mr. McCONNELL. I send an amend-
ment to the desk and ask for its con-
sideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Kentucky [Mr. McCON-
NELL] proposes an amendment numbered 4326
to amendment No. 4299.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

Mr. DURBIN. Reserving the right to
object, and I will not object, if the Sen-
ator could give me a copy of his amend-
ment.

Mr. McCCONNELL. I say to my friend
from Illinois, I will be happy to do
that. Of course, it will be out there
from now until Tuesday morning so
people will have ample opportunity to
take a look at it. As soon as the clerk
can Xerox a copy, I am sure he will be
glad to give it to the Senator from Illi-
nois.

Mr. DURBIN. I do not object.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of
Amendments.”’)

The PRESIDING OFFICER. Who
yields time?

The Senator from Kentucky.

Mr. McCONNELL. The Senate last
voted on the issue of medical mal-
practice back in 1995. It was an amend-
ment I offered at that particular time.
There were 53 votes in support of the
amendment, including Senators FEIN-
STEIN and LIEBERMAN on the Demo-
cratic side who are still Members of the
Senate. In addition, Senator Nunn,
Senator Exon, and Senator JEFFORDS
also supported that medical mal-
practice amendment back in 1995,
which was, as I said, the last time we
had a vote on this issue.

I will briefly describe what the
amendment at the desk would do, and
then I want to talk for a few minutes
about the growing crisis. I know Sen-
ator HATCH is anxious to speak on
judges, but I do want to at least de-
scribe what the amendment does and
make a few observations about the
growing crisis in the country.

First, let me make it clear that the
amendment at the desk is pro-victim
and pro-consumer. This amendment
does not cap noneconomic—that is,
pain and suffering—damages at all, not
one penny. So compensatory damages—
economic as well as pain and suf-
fering—those Kinds of damages are not
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in any way adversely impacted by a
cap under the McConnell amendment.

We do place reasonable caps on law-
yers’ fees. By doing so, it ensures that
the injured victim, not the victim’s
lawyer, gets the majority of the award.
After all, that is only fair. It is the vic-
tim who has suffered the injury and
not the lawyer.

This amendment also allows punitive
damages, even though we know, all of
us who understand punitive damages,
that they are not designed to enrich
the plaintiff but, rather, to punish the
defendant. We allow punitive damages
under a cap, a reasonable limit of twice
compensatory damages. So no limits
on compensation for pain and suffering,
but a limit on punitive damages of
twice compensatory damages, twice
the economic and noneconomic dam-
ages.

Essentially, what we are doing is
guaranteeing the injured victim full
compensation. In addition to guaran-
teeing the injured victim full com-
pensation, we are also ensuring that
they get more of the money to which
they are entitled by providing a rea-
sonable cap on the fee for the lawyer.
In order to bring some certainty to the
system and drive the costs of insurance
down, the amendment caps punitive
damages at twice the sum of the com-
pensatory damages awarded. It pro-
vides some certainty. This is a very
pro-victim, pro-consumer amendment.

When we voted on this back in 1995,
one of the arguments made, I recall,
was that there was no crisis, what is
the problem? Frankly, we thought it
was a growing crisis at that point.
Today, it is a perfectly apparent crisis.
The Nevada Governor has called a spe-
cial session beginning Monday on this
very issue. This crisis is sweeping the
country.

We have a map that I think is useful.
The red States are States that are cur-
rently experiencing a medical liability
crisis; States such as Nevada that I
mentioned, the State of Washington,
the States of Oregon, Texas, Mis-
sissippi, Georgia, Florida, and the clus-
ter in the Northeast—New York, Penn-
sylvania, West Virginia, and Ohio. My
own State of Kentucky is a State with
problem signs.

To give an example, we have doctors
moving to Indiana, across the Ohio
River, because Indiana has reasonable
caps on recovery, and therefore they do
not have a medical malpractice crisis
and the doctors are not bailing out. In
States that have enacted a reasonable
approach, the crisis does not exist.

Another interesting chart gives a
sense of what has happened since we
last voted on this issue in 1995. The me-
dian jury award then was around
$5600,000; today it has gone up to $1 mil-
lion. I don’t think anybody believes
that doctors and nurses and health care
professionals are any more negligent
today than they were then. I don’t sup-
pose anyone would suggest there has
been some kind of dramatic deteriora-
tion in their behavior over the last 7
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years, but in fact the awards have gone
up dramatically, and of course, as we
know, the insurance rates along with
it, leading to an exodus from this field
across America. The crisis has arrived.
It is here.

To give an example from my own
State, a few weeks ago in Corbin, KY,
the Corbin Family Health Center was
forced to shut the doors because the
doctors were unable to find an afford-
able insurance policy. Dr. Richard
Carter and his four colleagues deliver
about 250 babies a year and have never
lost a malpractice claim. Yet when
their insurance company, the St. Paul
Companies, decided to leave the med-
ical malpractice business, the Corbin
Family Health Doctors lost their cov-
erage—a group that had never lost a
claim. The remaining few insurance
companies that were willing to provide
coverage were only willing to do so for
$800,000 to $1 million, a whooping 465
percent increase.

This is going on all across America.
Tuesday we will have an opportunity
to elaborate. There are a number of
Senators on my side of the aisle who
want to speak to this national crisis.

I retain the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, this
amendment has nothing to do with the
price of prescription drugs, the cost of
health care, or even the insurance pre-
miums of doctors. It has everything to
do with the profits of the insurance in-
dustry. At a time when Americans
want greater corporate accountability,
in this time of Enron, WorldCom, and
other corporate scandals, it is unbe-
lievable that our Republican friends
cozy up to big insurance corporations
to give them a break.

Let me remind my colleagues that
the legislation before the Senate is
about the high price of prescription
drugs and providing a Medicare pre-
scription drug benefit. Now the Repub-
lican side is trying to divert attention
from this important debate by offering
this amendment. It is an attack on the
very people the underlying legislation
was designed to help, those in need of
quality medical care.

The McConnell amendment is de-
signed to shield health care providers
from the basic accountability for the
care they provide. While those across
the aisle like to talk about doctors, the
real beneficiaries will be the insurance
companies. This amendment enriches
the insurance industry at the expense
of the most seriously injured patients—
men and women and children whose en-
tire lives have been devastated by med-
ical negligence and corporate abuse.
This proposal also shields HMOs that
fail to provide needed care, drug com-
panies with medicine that has toxic
side effects, and manufacturers of de-
fective medical equipment.

In recent months, the entire Nation
has been focused on the need for great-
er corporate accountability. The
McConnell amendment does the re-
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verse. It dramatically limits the finan-
cial responsibility of the entire health
care industry to compensate injured
patients for the harm they have suf-
fered. When will the Republican Party
start worrying about injured patients
and stop trying to shield big business
from the consequences of its wrong-
doing? Less accountability will never
lead to better health care.

This amendment places major new
restrictions on the right of seriously
injured patients to recover fair com-
pensation for their injuries. These re-
strictions only serve to hurt those pa-
tients who have suffered the most se-
vere, life-altering injuries, and to have
their cases proven in court. If we were
to arbitrarily restrict the compensa-
tion which seriously injured patients
can receive, as the sponsor proposes,
what benefits would result? Certainly,
less accountability for health care pro-
viders will never improve the quality
of health care. It will never even result
in less costly care.

The cost of medical malpractice pre-
miums constitutes less than two-thirds
of 1 percent. Do we understand that?
The cost of medical malpractice pre-
miums constitutes two-thirds of 1 per-
cent of the Nation’s health care ex-
penditures each year. Malpractice pre-
miums are not the cause of the high
rate of medical inflation.

Over the decade from 1988 to 1998, the
cost of medical care rose 13 times fast-
er than the cost of malpractice insur-
ance. This chart reflects that: The
growth of health care costs plus 74 per-
cent; and the medical malpractice
costs, 5.7 percent.

These restrictions are not only unfair
to patients but an effective way to con-
trol medical malpractice claims. There
is scant evidence to support the claim
that enacting limits will lower insur-
ance rates. There is substantial evi-
dence to the contrary. There are other
much more direct, effective ways to ad-
dress the costs of medical malpractice
insurance that do not hurt patients.

The supporters of the McConnell
amendment have argued that restrict-
ing an injured patient’s right to re-
cover fair compensation will reduce
malpractice premiums. They cite a re-
port released just yesterday by the De-
partment of Health and Human Serv-
ices. However, that data is neither
comprehensive or persuasive. It looks
at only 10 of the 27 States that do not
currently have a cap on malpractice
damages, and it looks at the rate of in-
crease in those States for only 1 year.
In essence, that report cherry-picks the
data to support a politically pre-
ordained conclusion.

Let’s look at the facts: 23 States cur-
rently have a cap on medical mal-
practice damages. Most have had those
statutes for a substantial number of
years. And 27 States do not have a cap
on malpractice damages. The best evi-
dence of whether such caps affect the
cost of malpractice insurance is to
compare the rates in those two groups
of States. Based on the data of medical
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liability monitored on all 50 States, the
average liability premium in 2001 for
doctors practicing internal medicine
was slightly less, 2.2 percent for doc-
tors in States without caps on mal-
practice, $7,715; and in States with caps
on damages, $7,887. Internists actually
pay more for malpractice insurance in
the States that have the caps.

The average liability premium in 2001
for general surgeons was also slightly
less. For doctors in States without
caps, $26,144; in States with caps, it was
$26,746. Surgeons are also paying more
in States that have caps.

The average liability premium on OB/
GYN physicians in 2001 was only 3.3
percent more for doctors in States
without caps, $44,485; and States with
caps, $43,000—a very small difference.

This evidence clearly demonstrates
that capping malpractice damages does
not benefit the doctors it purports to
help. Their rates remain virtually the
same. It only helps the insurance com-
panies earn bigger profits.

This chart over here indicates the
States without the cap on damages,
States with a cap on damages. I think
the proof is in the pudding.

Since malpractice premiums are not
affected by the imposition of caps on
recovery, it stands to reason that the
availability of physicians does not dif-
fer between States that have caps and
the States that do not. Do we under-
stand that? We are talking about com-
paring the number of available physi-
cians between the States that do have
caps and the States that do not. AMA
data show that there are 233 physicians
per 100,000 residents in States that do
not have medical malpractice caps and
223 physicians per 100,000 residents in
States with caps.

Looking at the particularly high cost
of obstetrics and gynecology, States
without caps have 29 OB/GYNs per
100,000 while States with caps have 27.4
per 100,000. Clearly, there is no correla-
tion.

California, the State that has the
lowest caps the longest, set a $250,000
cap on noneconomic damages in the
mid-1970s, which has not been adjusted
for inflation since. If the tort reformers
are correct, you would expect Cali-
fornia to have had a smaller percent of
growth in premiums since those caps
were enacted. Between 1991 and 2000,
premiums in California actually grew
more quickly, 3.5 percent, than did the
premiums nationwide.

The State with the caps shows the
malpractice insurance actually went
up.

If this amendment were to pass, it
would sacrifice fair compensation for
injured patients in a vain attempt to
reduce medical malpractice premiums.
Doctors would not get the relief they
are seeking. Only the insurance compa-
nies, which created recent market’s in-
stability, would benefit.

Even supporters of the industry ac-
knowledge that enacting tort reform
will not produce lower insurance pre-
miums.
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Sherman Joyce, the president of the
American Tort Reform Association,
told the Liability Week publication:

We wouldn’t tell you or anyone that the
reason to pass tort reform would be to re-
duce insurance rates.

This is the president of the American
Tort Reform Association, telling Li-
ability Week:

We wouldn’t tell you or anyone that the
reason to pass tort reform would be to re-
duce insurance rates.

Victor Schwartz, the association’s
general counsel, told Business Insur-
ance:

. . . many tort reform advocates do not
contend that restricting litigation will lower
insurance rates and ‘“‘I've never said that in
30 years.”

The American Insurance Association
even released a statement earlier this
year, March 13, 2002, acknowledging:

[TJhe insurance industry never promised
that tort reform would achieve specific pre-
mium savings.

Listen to that. The American Insur-
ance Association even released the
statement on March 13:

[Tthe insurance industry never promised
that tort reform would achieve specific pre-
mium savings.

A National Association of Insurance
Commissioners study shows that in
2000, the latest year for which data is
available, total insurance industry
profits as a percentage of premiums for
medical malpractice insurance was
nearly twice as high—13.6 percent—as
overall casualty and property insur-
ance profits—7.9 percent.

Do we understand that now? The in-
surance industry commissioners are
now saying that the insurance industry
profits, as a percentage of premiums
for medical malpractice, are twice as
high as overall casualty and property
insurance profits.

In fact, malpractice was a very lucra-
tive line of insurance for the industry
throughout the 1990s. Recent premium
increases have been an attempt to
maintain high profit margins despite
sharply declining investment earnings.

Insurance industry practices are re-
sponsible for the sudden, dramatic pre-
mium increases which have occurred in
some States in recent months. The ex-
planation for these premium spikes can
be found, not in legislative halls or in
courtrooms, but in the boardrooms of
the insurance companies themselves.
There have been substantial increases
in recent months in a number of insur-
ance lines, not just medical mal-
practice. In 2001, rates for small com-
mercial accounts have gone up 21 per-
cent, rates for midsize commercial ac-
counts have gone up 32 percent, and
rates for large commercial accounts
have gone up 36 percent. These in-
creases were attributable to general
economic factors and industry prac-
tices, not medical liability tort law.

Insurers make much of their money
from investment income. During the
time when investments offer a high
profit, companies compete fiercely
with one another for market share.
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They often do so by underpricing their
plans and insuring poor risks. When in-
vestment income dries up because in-
terest rates fall, the stock market de-
clines, or cumulative price cuts lower
profit, the insurance industry then at-
tempts to increase its premiums and
reduce its coverage. This is a familiar
cycle which produces a manufactured
crisis each time their investments turn
downward.

For example, St. Paul, one of the
largest medical malpractice insurers,
which has been experiencing serious fi-
nancial difficulties lately, actually re-
leased $1.1 billion in reserves between
1992 and 1997 to enhance its bottom line
and make those dollars available for
investment. Some of the company’s in-
vestments did not go well. It lost $108
million in the collapse of Enron alone.
When claims became due, those re-
serves were not available to pay them.

A recent study of the Consumer Fed-
eration of America, presented at a
hearing of the Health Subcommittee of
the House Committee on Energy and
Commerce last week, documented this
industry’s trend:

It is the hard insurance market and the in-
surance industry’s own business practices
that are largely to blame for the rate shock
that physicians have experienced in recent
months.

The Consumer Federation’s findings
are highly enlightening:

Medical malpractice rates are not rising in
a vacuum. Commercial insurance rates are
rising overall. The rate problem is caused by
the classic turn in the economic cycle of the
industry, sped up—but not caused—by ter-
rorist attacks. Insurers have underpriced
malpractice premiums over the last decade.
It would take a 50 percent hike to increase
inflation-adjusted rates to the same level as
10 years ago. Further limiting patients’ right
to sue for medical injuries would have vir-
tually no impact on lowering overall health
care costs. Medical malpractice insurance
costs as a proportion of the national health
spending are minuscule, amounting to less
than 60 cents per hundred dollars spent. In-
surer losses for medical malpractice have
risen slowly in the last decade by just over
the rate of inflation. Malpractice claims
have not exploded in the last decade. Closed
claims, which include claims where no pay-
out was made, have remained constant,
while paid claims have averaged just over
$110,000. Medical malpractice profitability
over the last decade has been excellent, at
just over 12 percent per year despite a de-
cline in profits in the last 2 years.

That is the profit they have been
making over the last decade.

This analysis of why we are seeing a
sudden spike in premiums was basi-
cally confirmed by a June 24, 2002, Wall
Street Journal article describing what
happened to the malpractice insurance
industry during the 1990s:

Some of these carriers rushed into mal-
practice coverage because an accounting
practice widely used in the industry made
the area seem more profitable in the early
1990s than it really was.

Does that have a ring to it, Mr.

President? Carriers rushing in because
an accounting practice widely used in
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the industry made the area seem more
profitable in the early 1990s than it
really was? And now we are going to
take it out on the individuals who are
most vulnerable and most severely
hurt in our society?

A decade of shortsighted price slashing led
to industry losses of nearly $3 billion last
year.

I continue the quote from the Wall
Street Journal:

I don’t like to hear insurance company ex-
ecutives say it’s the tort system—it’s self-in-
flicted—says Donald Zuk, chief executive of
SCPIE Holdings, Inc., a leading malpractice
insurer in California.

This is what he said:

I don’t like to hear insurance companies
say it’s the tort system—it’s self-inflicted.

Zuk then continues:

Then it continues:

The losses were exacerbated by carriers’
declining investment returns. Some insurers
had come to expect that big gains in the
1990s from their bond and stock portfolios
would continue, industry officials say. When
the bull market stalled in 2000, investment
gains that had patched over inadequate pre-
mium rates disappeared.

Let’s look back at the type of se-
verely injured patients who would be
denied fair compensation under the
McConnell amendment. These are the
people who are being asked by those
across the aisle to pay for the mis-
management of the insurance industry
and the wrongdoing of health care pro-
viders:

Leyda Uuam—from Massachusetts—
underwent surgery to correct a pro-
truding belly button when she was 5
weeks old. Leyda will never walk, talk,
move, or have any normal function
after she suffered brain injury due to a
series of errors by anesthesiologists,
nurses, and a transport team.

When Mrs. Oliveira’s unborn baby
showed fetal distress her doctor failed
to perform a timely caesarean birth as
common sense would indicate. Instead,
he attempted a forceps delivery. When
this didn’t work, he made three at-
tempts at vacuum extraction, which
were also unsuccessful. A different phy-
sician then attempted a second forceps
delivery, which also failed. Finally,
Olivera underwent a caesarean section,
yet her son died within an hour of his
birth. An autopsy report identified the
cause of death asphyxia. The hospital,
in an attempt to cover its negligence,
amended the report falsely, listing the
cause of death as probably fetal sepsis.

Twelve year-old Steven Olsen is blind
and brain damaged today because of
medical negligence. When he was hik-
ing, he fell on a stick in the woods. The
hospital refused his parents’ request
for a CAT scan, and instead pumped
Steven full of steroids and sent him
home with a growing brain abscess.
The next day, Steven Olson became co-
matose and wound up back in the hos-
pital. Had he received the $800 CAT
scan, which would have detected the
brain mass growing in his skull, Steven
would be perfectly healthy today. The
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jury awarded Steven $7.1 million in
non-economic damages for his life-sen-
tencing of serious illness and dis-
ability.

Harry Jordan, as man from Long
Beach, underwent surgery to remove a
cancerous kidney. The surgeon took
out his healthy kidney instead. Jordan
had been living for years on 10 percent
kidney function, and he is now no
longer able to work.

Elizabeth, a former fashion model,
went to the emergency room com-
plaining of nausea, vomiting, and ‘‘the
worse headache of her life.”” The doctor
misdiagnosed her as having an acute
neck sprain and sent her home. Unfor-
tunately, he failed to diagnose her
symptoms as the warning leak of a
brain aneurysm even though he had
written a textbook which included an
entire chapter on warning leaks. Ten
days after her hospital visit, Eliza-
beth’s aneurysm ruptured and she had
a stroke. The bleeding destroyed brain
tissue, requiring the removal of Y3 of
the frontal lobe of her brain. Elizabeth
was left paralyzed as a result of her
misdagnosed aneurysm.

Philip Lucy’s nasal cancer was
misdiagnosed by doctors as high blood
pressure and nerve damage for 2 years,
although he continued to complain of
pain. It was finally discovered that his
left sinus was completely filled with a
cancerous mass. This necessitated the
removal of his left palate, left cheek,
left orbit and his left eye.

LeVern Dostal, a recent retiree, died
a slow and painful death after her sur-
geon failed to give her antibiotics be-
fore her gallbladder surgery. She devel-
oped sepsis and was hospitalized for a
lengthy period of time, during which
she underwent 3 more surgeries, as her
condition slowly deteriorated.

Ms. Keck, 63, was admitted to the
hospital for pneumonia. She sustained
brain injuries because a nurse failed to
monitor her oxygen level as instructed,
and failed to notify the doctors of her
worsening condition. She now suffers
from paralysis and cannot speak. The
hospital was purposefully understaffed
to increase profits.

As we debate this amendment, let us
all remember that we are dealing with
people’s lives—many of them have suf-
fered life-altering injuries as a result of
substandard medical care. The law is
there to protect them, not to shield
those who caused their injuries.

I hope the Senate will not accept the
McConnell amendment for the reasons
I have outlined. As we have seen on so
many different occasions, the neediest,
the youngest, and the most vulnerable
individuals in our society are often
those who suffer the greatest kinds of
neglect and negligence.

If we are going to have account-
ability in our society, we ought to have
accountability.

One of the extraordinary things I
heard was yesterday during the Presi-
dent’s statement in North Carolina
when he talked about accountability
by victims, but not accountability by
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the insurance companies and not ac-
countability by the others—mot ac-
countability by others even in the cor-
porate world but accountability by
schoolchildren. If they are not able to
learn and be successful, then they are
not included in terms of the comple-
tion of their studies. And now they are
being held accountable. We are not get-
ting the resources for them in order to
give them the fair chance.

It seems to me we are being asked to
protect the strongest elements in
terms of our society. We have seen that
during the course of this whole debate.
Now we see it with regard to an amend-
ment to protect the insurance compa-
nies. When we look at any piece of leg-
islation, we should ask: Who is going to
benefit, and who is going to lose? The
answer is very simple with this amend-
ment. The people who are going to ben-
efit are going to be the insurance com-
panies themselves, and the people who
are going to pay the price are going to
be our most vulnerable in our society
who need our protection.

The PRESIDING OFFICER (Mr.
CORZINE). The Senator from Kentucky.

Mr. McCONNELL. Mr. President, I
listened with interest to the speech of
my good friend from Massachusetts, al-
though I must say that it must have
been drafted to address a different
amendment other than the one the
Senator from Kentucky sent to the
desk. None of the victims that Senator
KENNEDY recounted would have lost a
penny of economic or noneconomic
damages under the amendment that is
at the desk—not a penny. We don’t cap
either pain and suffering, or economic
damages. There is no cap at all.

I did not hear my friend from Massa-
chusetts talk about the legal fees.

Let us go back and take a look at
what this amendment does before
yielding to my friend, the only doctor
in the Senate, to address this issue.

This is a pro-victim amendment.
There are no caps on economic and
noneconomic damages in this amend-
ment. Two things are capped: Punitive
damages, which are designed to punish
the defendant and not enrich the plain-
tiff, are capped at twice the rest of the
damages. There is a very reasonable
cap on attorney’s fees. And the reason
for that is the plaintiffs—the victims—
the senior Senator from Massachusetts
is talking about are only getting about
52 percent of the money. Those griev-
ously injured parties are not getting
enough of the awards.

Let us in this debate talk about the
amendment that is before us—not the
amendment that might have been be-
fore us.

The AMA supports the amendment—
frankly, somewhat tepidly. They would
like to go further. But the AMA does
support my amendment. Obviously,
they think it would make a difference
in being able to continue to provide
health care for our American citizens.

Mr. President, the amendment I offer
would make needed reforms to medical
malpractice litigation.
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There are few challenges facing this
body that are more complex than im-
proving the quality and affordability of
health care in America. This week, we
will have debated competing proposals
to expand Medicare and create a pre-
scription drug benefit. Over the past
year, the Senate has passed legislation
to strengthen our Nation’s defenses
against the threat of bioterrorism and
provide new resources to the research-
ers at the National Institutes of
Health, NIH. While all of these pro-
posals are worthy of this body’s consid-
eration, the Senate has not yet ad-
dressed one of the fundamental prob-
lems limiting the accessability and af-
fordability of quality care: reforming
our Nation’s flawed medical mal-
practice system.

These reforms are essential to ensur-
ing that quality health care is avail-
able and affordable to all Americans.
After all, what good is a Medicare drug
benefit if you can’t find a doctor to
write a prescription or a pharmacist to
fill it? Our current medical mal-
practice system encourages excessive
litigation, drives up costs, and literally
scares care-givers out of the medical
profession. All too often, these lawsuits
result in exorbitant judgements that
benefit personal injury lawyers more
than they compensate injured patients.

Enacting reasonable medical mal-
practice reforms will reduce health
care costs and improve access to care,
while allowing legitimate victims full
access to the courts. My amendment
would take a modest, but important,
first step at reforming this flawed med-
ical malpractice system in a manner
which I believe will attract significant
bipartisan support.

I have long championed strong, med-
ical malpractice reform legislation. I
believe debate on the Greater Access to
Affordable Pharmaceuticals Act, pro-
vides us not only the opportunity, but
the obligation, to enact meaningful
malpractice reforms.

Much like the issue of a Medicare
drug benefit, medical malpractice re-
form is not a new topic for the Senate.
During debate on the Product Liability
Fairness Act of 1995, I offered an
amendment to enact reasonable re-
forms to our Nation’s medical mal-
practice laws. After debating the
amendment for several days, I was
proud to have the support of 53 Sen-
ators and my amendment was agreed
to by the Senate. Among those 53 sup-
porters were some prominent Demo-
crats and Independents: Senators
LIEBERMAN, FEINSTEIN, JEFFORDS,
NUNN and Exon.

Today I offer the same amendment
the Senate agreed to in 1995. For the
benefit of my colleagues who have
joined the Senate since we last debated
this issue, my amendment would do the
following: The McConnell amendment
would limit punitive damages to two
times the sum of compensatory dam-
ages, economic and non-economic. This
provision would help end the litigation
lottery, where punitive damages are
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awarded out of all proportion to the
underlying conduct. The threat of
being unreasonably held responsible for
millions and millions of dollars in dam-
ages hangs like the sword of Damocles
over the heads of our medical profes-
sionals.

My amendment would eliminate
joint liability for non-economic and
punitive damages. As a result, defend-
ants would only be liable for their own
proportionate share for the harm that
occurred. It is unfair for an injured per-
son to be found 99 percent liable for his
injury, and his doctor to responsible
for only 1 percent, yet the doctor has
to pay for all of the damages.

The amendment places modest limits
on attorneys’ contingency fees in med-
ical malpractice cases. Specifically,
the amendment would only allow per-
sonal injury lawyers to collect 33 per-
cent of the first $150,000 of an award
and 25 percent of the award on all
amounts above $150,000.

My amendment encourages States to
develop alternative dispute resolutions
mechanisms to help resolve disputes
before they go to court.

As I noted earlier, the amendment I
offer today is the same one that the
Senate agreed to in 1995. Unfortu-
nately, as we all know, it is impossible
to pass contentious legislation in this
body without the 60 votes necessary to
invoke cloture. Therefore, in the inter-
ests of preventing a filibuster against
the larger product liability bill, I with-
drew my medical malpractice amend-
ment, and it has never been signed into
law.

In 1995, the Senate considered our
medical malpractice system to be so
flawed that it required the Federal
Government to enact these exact re-
forms. In the period since then, the
system has gotten dramatically worse,
not better.

I might not be so passionate about
enacting medical malpractice reforms
if these lawsuits were an accurate
mechanism for compensating patients
who had been truly harmed by neg-
ligent doctors. Unfortunately, the data
shows just the opposite. In 1996, re-
searchers at the Harvard School of
Public Health performed a study of 51
malpractice cases which was published
in the New England Journal of Medi-
cine. In approximately half of those
cases, the patient had not even been
harmed, yet in many instances the doc-
tor settled the matter out of court,
presumably just to rid themselves of
the nuisance. In the report’s conclu-
sion, the researchers found that, ‘“‘there
was no association between the occur-
rence of an adverse event due to neg-
ligence or an adverse event of any type
and payment.” In everyday terms, this
means that the patient’s injury had no
relation to whether or not they re-
ceived payment in their malpractice
case.

While the research showing that liti-
gation’s effectiveness at compensating
the injured hasn’t stopped the personal
injury lawyers from rushing to the
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courthouse to file more lawsuits, the
jackpots in the personal injury law-
yers’ litigation lottery have increased
dramatically since we considered this
issue in 1995. As my first chart shows,
the Jury Verdict Research Service re-
ports that the median award made by a
jury has more than doubled since 1996,
from $474,000 to $1,000,000 in 2000. Not
surprisingly, the increase in jury
awards has led to a similar increase in
the dollar value of settlements reached
out of court. Since 1995, the median
settlement has increased from $350,000
to $500,000 in 2000.

These escalating settlements might
make one wonder, ‘‘Are our doctors,
nurses and hospitals twice as negligent
as they were just 6 years ago?”’ The an-
swer 1is, of course, no: the doctors
haven’t gotten worse, but the system
has. In fact, plaintiffs only won 38 per-
cent of the medical malpractice claims
that went to trial, essentially the same
as it was in 1995, 35 percent.

I think this bears repeating. In 1995,
the Senate considered our medical mal-
practice system to be so flawed that it
required the federal government to
enact limits on the contingency fees
charged by personal injury lawyers and
punitive damages. In the period since
then, the system has gotten worse, not
better.

This litigation explosion is mani-
fested in the premiums which doctors
pay for their malpractice insurance. In
the 7 years since we last debated med-
ical malpractice reform on the Senate
floor, doctors on Main Street USA have
seen dramatic increases in their insur-
ance premiums. Since 1995,
obstetricans, OB-GYN’s, have seen
their premiums increase an average of
almost 12 percent a year, each and
every year. The same is true for the
general surgeons who have seen their
malpractice premiums increase 13 per-
cent each year. Let me be perfectly
clear, I am not talking about a thir-
teen percent increase over seven years,
these premiums are increasing 13 per-
cent EVERY year.

This may make people wonder, ‘“Why
should I care about how much doctors
pay for malpractice insurance pre-
miums?”’ The answer is access. Doctors
are less likely to provide those services
for which they are likely to be sued.

This is particularly true in rural
areas of this Nation. While many doc-
tors are willing to set up practices in
rural areas, they cannot forgo mal-
practice insurance. Therefore, many
doctors are forced to establish prac-
tices in more urban and suburban areas
where they can earn the fees necessary
to cover their malpractice premiums.

This has certainly been the case in
Kentucky this year. Just a few weeks
ago, the Corbin Family Health Center
in Corbin, KY was forced to shut its
doors because its doctors were unable
to find an affordable insurance policy.
Dr. Richard Carter and his four col-
leagues at Corbin Family Health de-
liver about 250 babies a year and have
never lost a malpractice claim. Yet
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when their insurance company, The St.
Paul Cos., decided to leave the medical
malpractice business, Corbin Family
Health’s doctors lost their coverage.
The remaining few insurance compa-
nies that were willing to provide cov-
erage will only do so for $800,000 to $1
million a whopping 465 percent in-
crease.

This is a tragedy. Fifty of the clinic’s
patients are due to give birth in the
next 2 months, and 130 more are due by
the end of this year.

Fortunately for the families of
Corbin, KY, the clinic’s doctors were
able to secure coverage last week, and
the clinic reopened. However, their pre-
mium is twice what they paid pre-
viously. In addressing his clinic’s pre-
dicament, the clinic’s director, Steven
Sartori, noted, ‘“Even though you’re re-
lieved, it’s not over because this mal-
practice problem is not going to go
away . . . There’s more doctors who are
going to be in the same predicament I
was in.”

This problem is not limited to Ken-
tucky. On July 1 of this year, Atmore
Community Hospital in Atmore, AL,
was forced to close its obstetrics pro-
gram because it could not afford the
282 percent increase in malpractice in-
surance from $23,000 to $88,000. Now, ex-
pecting mothers must travel either to
the hospital in Brewton, AL, 30 miles
away, or to the big city hospitals in
Mobile or Pensacola. That’s more than
an hour and a half drive.

Nor is the problem limited to the
South. The administrators at Copper
Queen Community Hospital in Brisbee,
AZ were recently forced to close their
maternity ward because their family
practitioners were looking at a 500 per-
cent premium increase. Expectant
mothers must now travel more than 60
miles to the closest hospital in Sierra
Vista or Tucson. According to a recent
article in Forbes magazine, four women
have since delivered babies en route.

In New Jersey, the director of Obstet-
rics and Gynecology at Holy Name
Hospital was forced to lay off six em-
ployees from his practice when his
malpractice premiums doubled. He told
the New York Times ‘‘The issue is, we
can’t stay open. It’s going to restrict
access to care. It’s going to change the
way OB is delivered to the population,
and they’re not going to like it.”

While our flawed medical mal-
practice system may be hitting obste-
tricians particularly hard, it is nega-
tively impacting nearly every aspect of
the medical profession. Many radiolo-
gists in Georgia are no longer reading
mammograms, Atlanta Business
Chronicle, 6/21/2002, because of the li-
ability associated with the service.
These lifesaving mammograms may
only make up 5 percent of a radiolo-
gist’s practice, but are responsible for a
whopping 75 percent of their insurance
liability. Officials at Memorial Hos-
pital and Manor in Bainbridge, GA
faced a staggering 600 percent increase
in premiums despite a ‘‘nearly spotless
claims history,” Modern Healthcare, 4/
1/2002.
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However, no one should be fooled into
thinking that this medical malpractice
crisis is limited to the small hospitals
of rural America. Perhaps the most
publicized case involves the closure of
the trauma unit at the University of
Nevada Medical Center, UMC. Trauma
centers are frequently referred to as
‘“‘super emergency rooms’’ because they
are staffed with highly trained sur-
geons and specialists who are qualified
to treat the highest risk cases. Nearly
all of the highly skilled surgeons and
orthopedists who worked in the UMC
unit decided they could no longer risk
the liability exposure and resigned.
UMC’s director Dr. John Fildes ex-
plained that, ‘“We want to be here,
that’s the sad thing. These physicians
want to take care of patients, but they
are withdrawing from high-risk activi-
ties to protect their families and liveli-
hoods’’, Washington Post 7/4/2002.

What does the closing of UMC’s Trau-
ma Center mean to the people of south-
ern Nevada? It means that those pa-
tients who are most seriously injured
in car accidents must either be treated
at less prepared emergency rooms or
transferred out of state to the nearest
trauma center. Fortunately, UMC has
reached a temporary arrangement that
will allow the unit to re-open by
classifying its physicians as State em-
ployees for the next 45 days.

Pennsylvania has faced a similar cri-
sis. I would like to read from a recent
article that appeared in the Allentown
Morning Call:

Thomas DiBenedetto
man.

He feels the bull’s-eye on his back
every time someone is wheeled into Le-
high Valley Hospital’s emergency room
with broken, mangled bones.

It’s his job to put people back to-
gether. DiBenedetto is an orthopedic
surgeon in the Level One trauma cen-
ter, and he loves what he does. Or, at
least, he did.

Large medical malpractice awards
and increasingly litigious patients
have made it difficult for him to enjoy
the job he’s been doing for 13 years. He
has been sued four times.

He won all four cases. Yet, his mal-
practice insurance costs this year went
up nearly a third, to $44,000. Even
though his record is clean, he expects
the bill to continue to climb.

Now, I am tempted to take issue with
the AMA’s finding in that I think some
of these States have crossed the line
from having serious problems to being
in a crisis. I know how bad the situa-
tion is in Kentucky, and I think Ken-
tucky ought to be listed as a crisis
State. I noted the closure of the Corbin
Family Health Center earlier, and we
see daily reports of how Kentucky phy-
sicians are packing their medical bags
and heading to Indiana, which has
more reasonable tort laws.

For those doctors who choose to
stick with the profession they love,
they will inevitably be forced to pass
these higher malpractice costs along to
consumers in the form of higher fees.

is a marked
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Several years ago the Hudson Institute
conducted a study in which it esti-
mated that liability costs added $450 to
the cost of each patient admission to a
hospital and accounted for 5.3 percent
of their medical expenditures. In 1994,
the Towers-Perrin Research firm esti-
mated that malpractice expenses added
$12.7 billion to the cost of health care
in America. To put that into terms
many Senators can understand, that is
more money that Medicare spent on
nursing home care in 1994 and almost
as much as was spent on the Medicare
Home Health benefit. I don’t think
anyone would argue that these dollars
would be better spent improving pa-
tient care rather than lining the pock-
ets of the personal injury lawyers.

I will be the first person to admit
that the reforms I propose today are
modest. As many of my colleagues
know, I have authored even stronger
reforms contained in free-standing leg-
islation, the Common Sense Medical
Malpractice Reform Act of 2001. Our
Nation’s health care is staring down
the barrel of a medical malpractice cri-
sis, and it must be addressed soon.
Therefore, I have chosen to offer this
amendment which the Senate already
agreed to in 1995. At its heart, this
amendment merely assures that pa-
tients, not personal injury lawyers, re-
ceive the vast majority of any jury
award or settlement. By establishing
proportional liability, the amendment
ensures that damages are paid by those
parties who actually inflict the harm. I
believe these are common sense steps
the Senate can take to address, and I
urge my colleagues to support it.

I yield 20 minutes to the distin-
guished Senator from Tennessee, the
only physician in the Senate who is
well versed on this issue. I yield 20
minutes to the Senator from Ten-
nessee.

Mr. DURBIN. Mr. President, par-
liamentary inquiry: As I understand it,
we have a time agreement in terms of
the allocation of time.

The PRESIDING OFFICER. We are
under a time agreement. The time is
limited and under the control of the
Senator from Kentucky and the Sen-
ator from Massachusetts.

The Senator from Tennessee.

Mr. KENNEDY. Mr. President, I
think we were trying to go back and
forth. I know the Senator has to leave.
I don’t know what the Senator’s time
limitation is. Could he take 7 minutes?

Mr. FRIST. Mr. President, I have a
time constraint. I have been on the
floor since last night waiting to make
my opening statement.

I would be happy to yield 3 minutes,
if the Senator has to make an airplane
or something.

Mr. KENNEDY. Mr. President, I want
the record very clear—then we are not
going from side to side? I thought we
were going from side to side. I with-
draw that.

(Laughter)

Senator MCCONNELL had two speech-
es.
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We have followed the side-to-side
rule. Now we are making it clear that
on this legislation we no longer have to
follow it. If that is the way it is going
to be—we have respected that since the
start of this debate. This is the first
time I have been on the floor for 7 days
that we have not done that.

I am prepared to yield to the Sen-
ator.

The PRESIDING OFFICER. The Sen-
ator from Tennessee has the floor.

Mr. FRIST. How much time has been
used by each side?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has used 23
minutes. The Senator from Kentucky
has used 11 minutes.

The Senator from Tennessee.

Mr. FRIST. Mr. President, I want to
change the topic and focus where I be-
lieve the impact is most being felt
today. It really has not been discussed
on the floor thus far; and that is, at the
level of the doctor-patient relation-
ship, at the level where care is actually
delivered. We heard a lot about the
budget numbers and the insurance
companies and the like, but what I
would like to do is focus on where the
impact actually is.

Yesterday, I was at a hospital, not as
a physician, but I was there with some-
one in my family. I was in an emer-
gency room 2 nights ago and then yes-
terday. Again, I was not there as a doc-
tor or as a U.S. Senator. It was a local
hospital, George Washington Univer-
sity Hospital.

On a side table, I picked up a news-
letter. Again, it was not intended for
me. The newsletter is called the “GW
Medicine Notes.”” I have it in my hand.
It is written by their medical staff for
their medical staff and, I guess, for
people in the hospital. The letter is
from the chairman, Dr. Alan G.
Wasserman. The whole front page real-
ly tells the story that much of the de-
bate will be about today and on Tues-
day.

I will open with just one sentence or
two sentences from this letter, again
not intended for me, but to really ex-
press the sentiment, the impact of
what is happening all across America
because what we are seeing today is,
indeed, a crisis.

The words, again, from Dr.
Wasserman, in what is called the ‘“GW
Medicine Notes,”” a monthly publica-
tion of GW, the George Washington De-
partment of Medicine:

What we have is a runaway train that
isn’t stopping. The malpractice prob-
lem is not just a physician problem. It
is beginning to affect the ability of pa-
tients to get proper care in a timely
manner.

I may refer back to this letter be-
cause I found it fascinating, sitting
there yesterday waiting for an MRI
scan, just to see the sentiment that pa-
tients are actually being hurt. When I
saw the words: ‘“What we have is a run-
away train that isn’t stopping,” the
imagery, I think, is very appropriate.

We cannot do little things. This train
is barreling through, and patients are
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being hurt. Forget all the rhetoric, the
dollars and cents, the bad insurance
companies and the profits. Patients are
being hurt by the current tort system
that we have in effect today. The good
news is, there is something we can do
about it, and it starts right here with
the McConnell amendment that is on
the floor today.

I want my colleagues to listen very
carefully. I hope, in the expanded
reach, people are listening, because we
have an opportunity, in this amend-
ment, to improve patient care, and to
reverse this runaway train, which is
hurting patients today.

How can I say so definitively that pa-
tients are being hurt? You can look in
the media. You can go into hospitals. I
encourage everybody to ask their doc-
tor. The next time you see your doctor
or see a nurse or go into a hospital or
interact with your health care system,
just ask: What are these malpractice
premiums doing?

We will talk a little bit about why
premiums are going up.

What is being said around the coun-
try? Pick up the newspaper any day all
across the country. Allentown, PA;
Beckley, WV; New York, NY; Kansas
City, KS; Jackson, MS.

Jackson, MS, November 23, 2001:

Costs Lead Rural Doctors to Drop Obstet-
rics.

That is because of the cost of the
malpractice insurance. OB/GYNs are
refusing to deliver babies and are drop-
ping obstetrics.

Allentown, PA:

CARE CRISIS: Malpractice premiums crip-
pling doctors. The emergency has stricken
physicians in southeastern Pennsylvania,
forcing some to leave their practices and pa-
tients behind.

Beckley, WV:

The situation may be more acute in West
Virginia than anyplace else, but doctors
across the board and around the country are
facing double-digit hikes in malpractice pre-
miums, something many hadn’t seen since
the 1980s.

Kansas City, KA:

Insurance rates reach crisis level for doc-
tors. Some physicians have been forced to
leave practices.

Again, we are talking about access to
health care and costs of health care.

Dayton, OH:
WOMEN’S HEALTH CARE CRISIS
LOOMS. . .. Rising malpractice premiums

may force some doctors to stop delivering
babies.

Buffalo, NY:

Soaring costs of medical malpractice in-
surance have caused fears among doctors
that they will be forced to either quit their
profession or practice in another state.

We all recognize this problem. I
think both sides are going to state,
again and again, that medical liability
insurance premiums are skyrocketing.
Why? The facts are there. We know it.
We see it. Our physicians tell us why.
We can look at what our insurance
companies are having to charge today.
The question is, why?

Medical liability claims and damage
awards are exploding, and when they
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explode, that ends up being translated
into increased premiums. People think
those increased premiums are paid for
by the doctor. When the doctor pays
$50,000 or $100,000 in malpractice insur-
ance, it is not really paid by the doc-
tor, because the doctor is going to pass
that straight back to the patients.

When you go to a doctor for a par-
ticular procedure part of that proce-
dure is going just to buy the insurance.
These costs ultimately increase pre-
miums. First of all, increased jury
awards increase premiums. They are
eventually passed back to the patient.

We saw a chart earlier today. Let me
just show it again. It is not just in
George Washington Hospital, where I
happened to find this newsletter and
talked to the doctors and nurses there,
and not just at Vanderbilt but all
throughout the local and national med-
ical community. The problem is all
over the United States of America.

This is from the AMA. Basically, it
outlines, in red, those States that are
in crisis. You can see, it is not just on
the east coast, and it is not just in the
South, and it is not just in the North-
west. Shown in red are States in crisis:
New York, Pennsylvania, Texas, Ne-
vada, and Washington. Shown in yel-
low, including my home State, are
States with problem signs. As these
rates increase 15, 16, 17 percent, some-
times 20 percent, sometimes 30 percent,
they will force more states into the
red, unless we act.

The end product of all this, all those
articles, the end product of the news-
letter—this is what is circulating in
hospitals and clinics all over the
United States of America—is that pa-
tients are suffering.

Why do I say that? No. 1, access to
care. It is not just a matter of the
costs, but it is access to care. If you
are in a motor vehicle accident and you
need a trauma center, we have seen
trauma centers close because of these
escalating, out-of-sight, skyrocketing
premiums, which no longer can be tol-
erated. If you are one of those individ-
uals who needs that care, the access is
not there, and you are going to be hurt.

If you need an obstetrician—in many
ways, it is a woman’s issue—and your
former gynecologist-obstetrician is one
who gave up that interest in delivering
babies because the malpractice insur-
ance was so high, your access to ob-
stetrics care, the delivery of babies,
and the prenatal and perinatal care all
of a sudden disappears.

Why? Ask your obstetrician. It is be-
cause the malpractice insurance has
gone sky-high, from $10,000, $20,000,
$30,000, $50,000, $100,000 up to $150,000,
and it can no longer be sustained over
time.

So physicians are dropping services.
They have no choice. They are moving
away from procedures that have a
higher challenge rate because of the
risk of the procedures. But if you are
one who needs that procedure, you suf-
fer from a lack of access to care. Those
procedures that are a little bit higher
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risk, physicians are beginning to leave
and not do them.

We have had letters read about mal-
practice insurance. All of us under-
stand that malpractice insurance needs
to be addressed. It is the only way to
improve the system itself. Malpractice
does occur. There is nothing in the
McConnell amendment that in any way
lowers the standards on malpractice.
You will have the other side reading a
whole series of letters from people who
have been injured. And as the Senator
from Kentucky pointed out, there is
nothing in his amendment that lowers
the standards in any way in addressing
true malpractice.

My colleagues who are physicians are
now demanding action by Congress.
Why? Because they took that Hippo-
cratic oath to take care of patients, to
do no harm. To illustrate this runaway
train concept that Dr. Wasserman men-
tioned in his newsletter, things are at
a crisis, we have level 1 trauma centers
closing. Thank goodness they are not
closing permanently but closing for
this very reason—not for a whole broad
range of reasons of cost increases but
for this very reason—the high costs of
liability insurance.

A level 1 trauma center is a big deal.
It is not just an emergency room, and
emergency rooms are terribly impor-
tant, but it is not just an emergency
room that sutures cuts or takes care of
serious headaches. This is where you go
if you are in a severe motor vehicle ac-
cident, have severe head trauma, mul-
tiple injuries, bleeding in the abdomen.
This is where you go where you have
trained specialists 24 hours a day to
save your life. That is what a level 1
trauma center is.

The only level 1 trauma center facil-
ity at the University of Nevada Med-
ical Center closed on July 3 after 57 or-
thopedic surgeons basically resigned
because medical malpractice insurance
rates made it too costly for them to
treat high-risk patients.

Luckily, fortunately, the trauma
center reopened when the surgeons
agreed to return for at least 45 days.
People can look at that case and say it
was for this reason or that. The bottom
line is, we have a group of people in a
community who took an oath to take
care of patients, but basically said this
is such a severe, fast-moving, heavy,
runaway train that we can’t sustain
what we do professionally because of
this crisis.

This particular trauma center is one
of the 10 busiest in the country and is
the only one in Las Vegas. When it
closed, the nearest trauma center was
roughly an hour and 20 minutes away.

Therefore, when we talk dollars and
cents and insurance companies making
money, we need to address all of that.
But let’s recognize that we have to fix
the system which has now gotten so
bad, so severe that premiums are sky-
rocketing. That increase is passed on
to patients. Patients cannot afford in-
creases in health care costs. We have
known that for a long time.
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Now what is happening, the actual
care expected by the American people
and that the American people deserve
is less available. We call it less access.
But whether it is a trauma center clos-
ing, whether it is a woman who wants
to keep her obstetrician, but the obste-
trician says he can’t afford to keep de-
livering babies because of these pre-
miums, because of these excessive law-
suits, these frivolous lawsuits today,
he can’t afford his old specialty that he
was trained to do. Then there is the
third component of access. You have
physicians leaving parts of the coun-
try. Basically, some parts of the coun-
try, these red areas where you have
this crisis level, malpractice insurance
has gotten so high that a physician can
either quit—and they are doing that;
they have no choice. Ask your physi-
cians.

Mr. McCONNELL. Will the Senator
yield?

Mr. FRIST. I am happy to yield.

Mr. McCONNELL. In response to his
observation, what is happening in my
State is they are going across the river
to Indiana which, as you will note, is a
State which has modest caps on recov-
ery; therefore, affordable rates.

Mr. FRIST. I thank the Senator from
Kentucky. He is exactly right. We have
people moving from a yellow State,
such as Kentucky, to a white State.
The white means States that are cur-
rently OK. You see California. I will
come back to California and comment
on that. We have people from Mis-
sissippi, that already has fewer physi-
cians, moving up to Tennessee. And
who knows, they may end up moving to
Wisconsin or Indiana or out to Cali-
fornia for the same reason.

What is important, in response to the
Senator from Kentucky’s question, is
that physicians are making decisions
not on places they either like to prac-
tice to deliver the care they are trained
to do, but now they are making deci-
sions because of this exorbitant, run-
away train. It is almost like a litiga-
tion lottery, malpractice lawsuit pre-
miums that they are having to pay.
They tell you that. That is the reason
they are moving.

So we have the cost issue. We have
the specialty issue. We have physicians
changing specialties, not because of
their individual practice, what kind of
care they are giving, but because the
premiums are that higher for obstetri-
cians versus gynecologists. Obstetri-
cians deliver the baby; the gyne-
cologists takes care of many other
women’s issues. Then you have the geo-
graphic movement to other States.

There is a reason for all of this. It is
a litigation problem. We need to fix the
problem, and it can be fixed. The num-
bers are staggering. Between 1995 and
the year 2000, the average injury award
jumped over a 5-year period more than
70 percent to $3.5 million. That is the
average. More than half of all injury
awards today top $1 million of all the
awards. The payouts aren’t the only
problem.
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Simply defending a malpractice
claim, whatever the claim is, is more
than $20,000, whether or not the doctor
is at fault or the hospital is at fault. So
there is an incentive through these ex-
orbitant contingency fees where the
trial lawyers, the personal injury law-
yers, may make 40 percent. If there is
a jury award, the trial lawyer, the per-
sonal injury lawyer gets 40 percent of
the cut. Thus the personal injury law-
yer has the incentive, the economic in-
centive to go out and engage in law-
suits, in frivolous lawsuits.

Each one of those which comes for-
ward, no matter what, just to defend
costs at least $20,000. In 2001, physi-
cians in many States saw their liabil-
ity premiums for these frivolous law-
suits, excessive lawsuits that go to the
millions and millions of dollars, with
the trial lawyers taking off 40 per-
cent—and Senator McCONNELL’S
amendment addresses this contingency
fee very directly to put some sort of
control on the incentive that trial law-
yers have to dig up these cases, then
the physicians, because of the tremen-
dous cost, whether the case is frivolous
or not, they tell their insurance com-
pany to settle the case. They don’t
want to be tied up in a court. They
want to deliver care. That is what phy-
sicians are trained to do. That is what
they are obligated to do.

The solution: Intelligent, reasonable
tort reform, sensible reform with fair
and equitable compensation for those
negligently injured. California has ad-
dressed this. Hopefully, over the next
several days or hours we will address
their experience. We have seen Cali-
fornia put very reasonable controls and
caps and incentives addressing things
broadly, and they have been able to
control their costs. So we know it can
be done.

I see my time is about over. I look
forward to coming back Monday to
talk a little bit more about this issue.
The bottom line is, the McConnell
amendment will help patients. That is
what it is about. Patients are suffering
today. We know sensible tort reform
works. We have seen it in California, in
those States that have been progres-
sive enough to do that. Now we have a
duty to make sure these red States be-
come yellow States and eventually be-
come white States where we don’t have
this crisis today.

Sensible tort reform works. Let’s act
now to protect patients, their accessi-
bility to quality care, the premiums
that physicians have to pay which are
ultimately translated down to cost to
that individual patient.

I urge support of the underlying
amendment.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCCONNELL. I thank the Sen-
ator from Tennessee. He has a unique
perspective as the only physician in
the Senate for lending his voice to this
most important cause. I might say to
my friend, to those on the other side of
the aisle, we may or may not win Tues-
day morning, but this is not going
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away. We will be back, and we will
some day address this problem because
it is a national problem. Some on the
other side will argue for States rights,
which I always find interesting coming
from very liberal Members of the Sen-
ate, that somehow this is not a Federal
problem. I intend to outline in my full
remarks exactly why it is a national
problem and can only be corrected at
the national level. I thank my friend
for his outstanding comments this
morning and look forward to continued
discussion next week.

Mr. FRIST. Mr. President, I ask the
Senator from Kentucky to allow me to
enter three sentences in the RECORD,
and then I will close.

First, I thank the Senator for his
comments. This does give us an oppor-
tunity to point to the fact that this is
a national crisis that has to be ad-
dressed. We have an obligation to ad-
dress this crisis.

Dr. Frank Boehm, who is a good
friend of mine, writes a newspaper arti-
cle in the Nashville Tennessean.
Though I do not have one of his arti-
cles, he keeps a really good feel of what
is going on around the State of Ten-
nessee and around the country and is
also one of the preeminent high-risk
obstetrical doctors in the United
States of America. I communicated
with him the other day.

I close with two or three sentences of
what he said. He sees a lot of these
high-risk cases coming through and re-
views a lot of cases. He says:

What this has taught me is that doctors,
hospitals and nurses are being sued in large
numbers, in large part because of the possi-
bility of a settlement or trial judgment of a
large amount of money.

Then he talks about some of the
things we can do, many of which are in
the underlying McConnell amendment.

He closes with this:

Doctors need tort reform and so do our pa-
tients. With many physicians leaving States
to practice elsewhere, or just closing up
shop, patients are suffering from a lack of
access to medical care in many parts of our
country.

That was in an e-mail in response to
my question of what is the lay of the
land.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, I
thank the Senator from Tennessee par-
ticularly for his fine observation.
There has been an effort on the part of
some—and I am sure we will hear it
again Tuesday—to say this is about in-
surance companies. This is not about
insurance companies. It is about doc-
tors, and it is about patients.

The AMA does support the McConnell
amendment. I ask unanimous consent
that a letter indicating their support
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CONGRESSIONAL RECORD — SENATE

AMERICAN MEDICAL ASSOCIATION,
Chicago, Illinois, July 25, 2002.
Re Medical Liability Reform Amendment
Hon. M1TCH MCCONNELL,
U.S. Senate, Washington, DC.

DEAR SENATOR MCCONNELL: The American
Medical Association (AMA) commends you
for your leadership and initiative in offering
an amendment to S. 812 (‘‘Greater Access to
Affordable Pharmaceuticals Act of 2001”)
that would bring several common-sense re-
forms to our nation’s broken medical liabil-
ity litigation system.

Many states in our nation are experiencing
an emerging medical liability insurance cri-
sis. Due to large jury awards and the bur-
geoning costs of defending against lawsuits
(including frivolous claims), medical liabil-
ity insurance premiums are skyrocketing. In
many cases, physicians are finding that li-
ability insurance is no longer available or af-
fordable. The media now reports on almost a
daily basis that the situation has become so
critical in some states that physicians are
forced to limit services, retire early, or move
to another state where the medical liability
system is more stable.

The most troubling aspect of our unre-
strained medical liability system is the ef-
fect on patients. Access to care is seriously
threatened in states such as Florida, Mis-
sissippi, Nevada, New Jersey, New York,
Ohio, Oregon, Pennsylvania, Texas, Wash-
ington, and West Virginia. In other states,
including Kentucky, a crisis is looming.
Emergency departments are losing staff and
scaling back certain services such as trauma
care. Many OB/GYN’s have stopped deliv-
ering babies, and some advanced and high-
risk procedures are being postponed because
surgeons cannot find or afford insurance.

Your amendment includes key building
blocks to effective reforms, such as allowing
injured patients unlimited economic dam-
ages (e.g., past and future medical expenses,
loss of past and future earnings, cost of do-
mestic services, etc.), establishing a ‘‘fair
share” rule that allocates damage awards
fairly and in proportion to a party’s degree
of fault, preventing double recovery of dam-
ages, allowing periodic payment of future
damages, and preventing excessive attorney
contingent fees (thereby maximizing the re-
covery of patients).

In addition to these necessary reforms, we
urge you to include a reasonable limit of
$250,000 for non-economic (e.g., pain and suf-
fering) damage awards, while allowing states
the flexibility to establish or maintain their
own laws limiting damage awards that have
proven effective as stabilizing the medical li-
ability insurance market. Multiple studies
have shown that a limit on non-economic
damages is the most effective reform to con-
tain run-away medical liability costs. Such
reform has also been proven effective at the
state level. We also urge you to include a
reasonable cap on punitive damages, such as
the greater of 2 times economic damages or
$250,000.

By enacting meaningful medical liability
reforms, Congress has the opportunity to in-
crease access to medical services, eliminate
much of the need for medical treatment mo-
tivated primarily as a precaution against
lawsuits, improve the patient-physician rela-
tionship, help prevent avoidable patient in-
jury, improve patient safety, and curb the
single most wasteful use of precious health
care dollars—the costs, both financial and
emotional, of health care liability litigation.

The proposals in your amendment are an
important step in the right direction to
strengthen our health care system. The AMA
looks forward to working with you regarding
a reasonable reform on non-economic dam-
ages.

Sincerely,
MICHAEL D. MAVES, MD, MBA.
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Mr. McCONNELL. Mr. President, I
see the Senator from Ohio in the
Chamber. I will be happy to yield him
such time as he may need.

Mr. VOINOVICH. Mr.
about 10 minutes will do it.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Mr. President, I
rise today as a Senator from a State
that is on the edge of becoming one of
those red areas on that national map.
This Senator does not want his State
to become one of those red States. I
rise in strong support of Senator
MCcCONNELL’s medical liability amend-
ment.

The litigation tornado that continues
to sweep the Nation does not seem to
be losing strength. In fact, at the rate
lawsuits continue to be filed, the only
entity that stands to lose strength is
our economy.

The cost of malpractice insurance
has had an enormous impact on the ris-
ing costs of health care and the cost of
health care insurance to the extent
that more and more of my constituents
are complaining that the cost of insur-
ance is so high that they can no longer
afford to buy it.

In particular, the effect of rampant
litigation has really had a disastrous
impact on the health care industry.
When a pharmaceutical company de-
cides not to develop and produce a new
drug because the cost of possible litiga-
tion could erase any profit, who really
loses?

When physicians choose not to per-
form certain procedures, such as deliv-
ering babies, because malpractice in-
surance rates are too high, who loses?

Even worse, when a physician stops
practicing medicine because he or she
no longer can afford the insurance pre-
miums or is so fearful of malpractice
being filed against them, who loses?

Recently, the American Medical As-
sociation released an analysis which
found that medical liability has
reached crisis proportion—I underscore
‘‘crisis proportion’—in 12 States. One
of those 12 States is Ohio.

In addition, the American College of
Obstetrics and Gynecology, the ACOG,
issued a red alert and warned that
without State and Federal reforms,
chronic problems in the Nation’s med-
ical liability system could severely
jeopardize the availability of physi-
cians to deliver babies in the United
States of America.

The good news for Ohioans is that
Ohio did not make the ACOG’s list of
nine hot States, those in which a liabil-
ity insurance crisis currently threatens
the number of physicians available to
deliver babies.

The bad news is that Ohio is only one
step short of that mark. It is one of
three States where a crisis is brewing.
In fact, signs of the crisis are already
beginning to show.

Currently, in Hancock County in
northwest Ohio, they have only one
physician to deliver babies. Think
about it, a county with a population of

President,
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over 70,000 people has 1 physician to de-
liver babies. He has indicated that if
his insurance premiums continue to
climb at the current rate, he will have
to close up shop.

That sounds like a crisis to me, and
I am sure it sounds like a crisis to the
women in Hancock County who need
someone there to deliver their babies.

I believe this amendment that Sen-
ator MCCONNELL has before us gets us
on our way to enacting meaningful
medical liability reform. It limits at-
torney’s fees so that the money award-
ed in court goes to the injured parties,
who are the people who really need the
money. It also allows physicians to pay
any large judgments against them over
a period of time to avoid bankruptcy
and requires all parties to participate
in alternative dispute resolution pro-
ceedings, such as mediation or arbitra-
tion, before going to court. It limits
punitive damages to twice the sum of
compensatory damages. These are all
reasonable limitations.

One of the growing areas in the legal
profession is mediation and arbitra-
tion. In fact, the Michael Moritz
School of Law at Ohio State Univer-
sity, of which I am a graduate, is one of
the leaders of that initiative in the
legal profession.

When I was Governor of Ohio, I
joined the chief justice of the supreme
court and wrote to all the businesses in
our State encouraging them to agree to
a mediation and arbitration in order to
reduce litigation costs and, frankly,
improve the economic environment in
our State.

Why shouldn’t we do this in medical
malpractice cases? Doesn’t it make
sense? Providing a commonsense ap-
proach to our medical liability prob-
lems is certainly a win-win situation.
Patients would not have to give away
large portions of their judgments to
their attorneys and physicians could
focus on doing what they do best: prac-
ticing medicine and providing health
care.

I know there are differences of opin-
ion about how to approach this, but we
do have a crisis in this country. If
those who are opposed to Senator
MCCONNELL’s amendment are con-
cerned about this problem, then it
would serve us well to sit down and fig-
ure out some way we can address this
problem. We need to do it now, not to-
morrow, not next month. I can tell
you, if we do not do something about
this problem, we are going to see more
and more people in this country do
without medical care. We are going to
see a lot more of our physicians drop-
ping out of the practice of medicine.
And we truly will have something we
never experienced in this great coun-
try, and that is a health care crisis.

I thank the Chair. I yield back any
time to the Senator from Kentucky.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, I
thank the Senator from Ohio, who rep-
resents one of those red States in cri-
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sis, for his important contribution to
this debate. I thank him so much.

Mr. President, I ask unanimous con-
sent that Senator FRIST be allowed to
control the remainder of the time we
have for the morning on this issue.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Tennessee.

Mr. FRIST. Mr. President, how much
time is remaining on our side?

The PRESIDING OFFICER. The Sen-
ator has 50 minutes under his control.

Mr. FRIST. And the other side?

The PRESIDING OFFICER. Sixty-
seven minutes.

Mr. FRIST. Mr. President, I men-
tioned in comments a few minutes ago
the fact that I was in the hospital yes-
terday and two nights ago with a fam-
ily member and I will go there in a few
minutes. Being there as a patient’s
family is a different perspective than
being there as a physician or Senator.

As one walks those halls and sees
people working hard, day in and day
out, 24 hours a day, as one watches the
shift change at 7 or 8 at night, fresh
people coming in and starting, and see
physicians coming in at 9, 10 at night,
starting early in the morning, seeing
the emergency room and trauma cen-
ters going on around-the-clock, when
one sees that and recognizes that we
can do something that will make that
better when the trends, especially in
the last 3 to 4 years, are getting worse,
it makes one feel very passionately
about that.

When I see doctors leaving the prac-
tice of medicine for this reason, these
exorbitant, skyrocketing, out of con-
trol—this runaway train which I men-
tioned earlier, such good imagery—it
makes me want to passionately come
to this body and make sure that people
understand, make sure that my col-
leagues understand, that physicians
are leaving the practice of medicine be-
cause of these exorbitant malpractice
suits.

A physician who gets up every morn-
ing to take care of patients who come
through that door is being charged
$100,000 not for what they do but to
cover the legal system and these out-
of-control malpractice suits, which I
will say are in many cases driven by
the trial lawyers, there is no question
in my mind, and if you talk to people
broadly they will say lawyers have the
incentive.

When one sees that happening and
sees that patients are going to suffer,
they want to act. That is what this
McConnell amendment allows us to do,
to do something that does not solve the
problem; it does not go as far as I want
to go. As the Senator from Kentucky
said, does not go so far as the Amer-
ican Medical Association, which rep-
resents so many tens of thousands of
doctors, would go, but it is a first step.
It puts the issue back on the table, and
we ought to talk about this issue in
this body.

It has been 7 years since we have ac-
tually addressed this issue, an issue
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that patients are being hurt by, that is
driving physicians out of the practice
of medicine, that is driving physicians
from Kentucky to Indiana, from Mis-
sissippi to Tennessee, out of New York
City, out of New York, out of Texas,
out of Florida, that is driving the price
of health care up unnecessarily. It is
unnecessary. In fact, it is hurting pa-
tients unnecessarily; it is not helping

patients.
If there is malpractice, there needs to
be appropriate punishment. There

needs to be appropriate economic com-
pensation. It needs to be fair. It needs
to be equitable. But these skyrocketing
lawsuits, many of them frivolous, need
to be brought under some sort of mod-
eration and some sort of control.

I mentioned that Dr. Wasserman,
who is chairman of the Department of
Medicine at George Washington Uni-
versity, who is in the hospital working
right now—we did not even really talk
about this specifically in any detail,
but in the newsletter that I quoted ear-
lier, which is pretty good reflection of
what is going on in every hospital
around the country, it is important for
my colleagues to know that sentiment.

In that same newsletter, I read one
sentence earlier saying that what we
are facing, in terms of this lack of tort
reform, a medical liability crisis being
a runaway train, a beautiful analogy.
He said, and I quote from the second
paragraph of the letter:

Malpractice rates are increasing at a rapid
rate across this nation. Insurance companies
are going out of business, refusing to write
new policies, or raising rates 50 to 200 per-
cent.

People say, why? Some say it is the
bad insurance companies that are mak-
ing profits and taking advantage of
people broadly, and that is where the
problem is. Well, I disagree. It may be
part of the problem that may need to
be addressed, but the fundamental
problem is the frivolous lawsuits, with
no sort of restraint, with out-of-control
incentives for the personal injury law-
yers to take a 40 percent cut, to in-
crease the number of cases, to bring
these suits, again with no limits, no
caps, not a $100,000 cap, a $500,000 cap,
a $1 million cap, $5 million cap or $10
million—it does not matter what it is,
they take away 40 percent of whatever
it is so they are going to drive it high.

The McConnell amendment stops
short of what I would really like to do,
and it does not have any sort of limita-
tion of payments. It looks at limits on

attorney’s fees, establishes propor-
tional liability, looks at both scopes,
such as collateral service reform,

which we will be able to talk about,
but it is a good first step.

Dr. Wasserman, in his newsletter—
and this will be the last time I will
quote from it, but it captures it—says:
Be patient. There is a coming crisis.
Already, there is a shortage of physi-
cians in certain medical specialties in
certain areas. Do not try to have a
baby in Las Vegas. There are no obste-
tricians. Try to find a rheumatologist
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in Florida in the winter with less than
a 3-month wait.

At some point, this will be politically
important when more people are denied
immediate access to health care, and
then maybe change will come.

That hurts me in many ways, because
it basically says we do not have the
guts to face an issue that is not just
dollars and cents and profits and all of
this class warfare that we hear about,
but an issue that is hurting patients,
where the patients suffer.

The example is right before our eyes,
and I do not see how we cannot address
it. The example I mentioned earlier in
the great State of Nevada, where physi-
cians actually had to close down a
trauma center, a level-1 trauma center,
which is sophisticated care that can be
delivered adequately in no other way,
and if you are in that automobile acci-
dent, your care is in jeopardy. It does
not have to be this way if we can pass
this amendment, continue the discus-
sion, again, hopefully improve and
strengthen this amendment in the fu-
ture.

This is not going to go away. It is
getting worse. It is getting worse be-
fore our eyes. We last talked about it
on this floor 7 years ago. This is the
first time since then. That is inexcus-
able. I mentioned the level 1 trauma
center having to close, leaving patients
for that period of time if they were in
an accident having to go an additional
hour and a half for proper care.

Let’s look at the obstetricians and
gynecologists. Again, as I mentioned
earlier, an obstetrician/gynecologist is
trained to do gynecology, women’s
health issues. An obstetrician’s prac-
tice is to deliver babies. It is a good ex-
ample because as these doctors’ insur-
ance premiums go sky high, and when
they go sky high, the obstetricians are
saying: I cannot deliver babies any-
more. I am going to change to the field
of gynecology.

Then the mom, who has been going
to that obstetrician for 5 years, 10
years or 15 years, goes to see their phy-
sician who says: I am not delivering ba-
bies anymore, and the reason I am not
is because I cannot afford that mal-
practice insurance. So then all of a
sudden there is this problem with ac-
cess to care affecting the individual.
We talked a little bit about costs; we
talked about physicians moving.

I again ask women all over this coun-
try to ask their obstetrician what is
happening to obstetrics care today be-
cause of malpractice insurance.

Nationwide, 1 out of 10 OB/GYNs no
longer deliver babies because of this
high cost of liability insurance. Obste-
tricians are not just geographically
moving but are leaving the practice al-
together. Again, I can say that. I can
go to a hospital and say that. I can say
that as a Senator and as a physician.
The best thing is for people to talk to
their obstetricians and ask how this
malpractice insurance impacts on
them.

Earlier today we heard some com-
ments about insurance companies, and
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I think on Tuesday we will have the op-
portunity to come back to that as well.
Much of my focus is on the individual
patient and on the impact on the prac-
tice of medicine, which is very real. 1
do want to at least introduce the fact
that these insurance companies, many
of which are not-for-profit in the sense
that they are mutual funds—and I will
use the example of the State Volunteer
Mutual Insurance Company in Ten-
nessee. It is owned by the physicians in
Tennessee.

Again, it is not a red State yet. It is
on the verge of being a crisis State.
Eighty percent of the physicians in
Tennessee come together and have a
mutual insurance company because
they can have the input and they can
try to keep the rates down in the very
best way possible.

I will read from a letter, and I ask
unanimous consent to have this print-
ed in the RECORD, dated July 25, from
the State Volunteer Mutual Insurance
Company.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

STATE VOLUNTEER MUTUAL INSURANCE

COMPANY,
Brentwood, Tennessee, July 25, 2002.
Hon. WiLLIAM H. FRIST, MD,
U.S. Senate,
Washington, DC.

DEAR SENATOR FRIST: I am writing to urge
you to support tort reform legislation cur-
rently being considered by the Congress.

According to recent news reports, doctors
and hospitals in a number of states are cur-
rently facing a true crisis in the cost and
availability of professional liability insur-
ance. These states include West Virginia,
Pennsylvania, New Jersey, Florida, Nevada
and Mississippi and several other states. Ac-
cess to patient care in those states is being
adversely impacted, especially in the area of
pre-natal and obstetrical care.

While our situation in Tennessee has not
yet reached the crisis experienced in those
states, there are many indications that our
state could well face the same sort of prob-
lems in coming years if we do not act now to
make some changes in our civil justice sys-
tem.

St. Paul Insurance Company, the nation’s
largest writer of health care professional li-
ability insurance, experienced such losses
that it announced last December that it was
completely withdrawing from the market,
adversely affecting tens of thousands of phy-
sicians who carried coverage with that com-
pany, some of whom were in Tennessee.

Professional liability premiums for doctors
in Tennessee have been steadily rising in re-
cent years. According to State Volunteer
Mutual Insurance Company, which covers
most practitioners in Tennessee, premiums
have increased by 45 percent over the past
three years, in order to keep up with rapidly
escalating losses in medical malpractice law-
suits. Only approximately 4 percent of this 45
percent increase was related to lower invest-
ment yield, with the remainder being due to
increasing medical malpractice losses. State
Volunteer Mutual Insurance Company is a
policyholder owned mutual company with no
outside investors.

In recent years both juries and judges in
Tennessee have made multi-million dollar
awards for non-economic type damages, over
and above a plaintiff’s actual economic
losses. (According to State Volunteer, in one
recent case a jury awarded only $25,000 in
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economic damages but awarded non-eco-
nomic damages of $1,600,000. Another case re-
sulted in a jury award of $100,000 economic
loss and $1,900,000 non-economic damages. A
judge in another case awarded $1,062,080 in
economic loss and gave $4,500,000 non-eco-
nomic damages. Another judge awarded
$687,691 economic loss and gave $3,000,000 in
non-economic damages. One jury awarded
$7,811 in economic loss but gave $2,650,000
non-economic damages.)

Awards in personal injury and wrongful
death cases in Tennessee are dramatically
increasing, according to the latest statistical
report of the state’s Administrative Office of
the Courts. In fiscal year 2001, even though
fewer cases were disposed of in our courts
than in the previous year, damages awarded
statewide were more than $94 million. This
represented an increase of more than $51 mil-
lion over the previous year. The total was
the largest since the courts began reporting
these statistics. According to the same re-
port, the average award for fiscal year 2001
was $209,284, up $95,064 from the previous
year, the largest average since awards have
been reported.

Senator Frist, doctors and hospitals in
Tennessee are dedicated to providing excel-
lent care to our state’s population but at a
time when health care reimbursements are
shrinking, and professional inability costs
are dramatically increasing, doctors in Ten-
nessee believe that the Congress should
enact some common sense tort reform that
will preserve citizens’ access to health care
and compensate them for their actural eco-
nomic damages caused by negligence, while
modifying the current system of unlimited
liability that doctors and other health care
professionals and institutions currently face.
Reforms modeled after California’s
“MICRA” law make sense to me. California
passed legislation in 19756 that helped solve a
crisis in that state. It is my understanding
that key provisions in California’s civil jus-
tice reform included the following:

$250,000 cap on non-economic damages;

reasonable sliding scale for lawyers’ con-
tingency fees;

collateral source payment offsets;

periodic payment of future damages.

I believe similar reforms on a national
basis will go far toward alleviating the
health care crisis now facing much of the
country and will help avoid such a crisis
from coming to pass in Tennessee.

Thank you for your attention and concern
regarding this important issue.

Sincerely,
STEVEN C. WILLIAMS,
President and Chief Executive Officer.

Mr. FRIST. The State Volunteer Mu-
tual Insurance Company is a policy-
holder owned mutual company with no
outside investors.

So I think they don’t have a huge in-
centive to go out and gouge the com-
munities or patients. It is mutually
owned by physicians throughout the
State.

In the letter to me, I read further:

Senator FRIST, doctors and hospitals in
Tennessee are dedicated to providing excel-
lent care to our state’s population. But at a
time when health care reimbursements are
shrinking, and professional liability costs
are dramatically increasing, doctors in Ten-
nessee believe that Congress should enact
some common sense tort reform that will
preserve citizens’ access to health care and
compensate them for their actual economic
damages caused by negligence, while modi-
fying the current system of unlimited liabil-
ity that doctors and other health care pro-
fessionals and institutions currently face.
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This letter was written by Steven C.
Williams, president and CEO of the in-
surance company, but also rep-
resenting 80 percent of the physicians
in Tennessee, calling for sensible re-
form, for moderate reform, reform that
does not go overboard. That is what the
McConnell medical malpractice amend-
ment indeed does.

What is most important is what is
happening to patients. Patients are
suffering under the current system. It
is a runaway train. We all know it is a
problem. We have seen it in Las Vegas
at the trauma center. We see it in var-
ious States. We go in our physician’s
offices and hear it. The problem is get-
ting worse. It is increasing in its im-
pact and not getting better. That is
why we call for action now.

The Tennessee Medical Association,
in a letter dated July 24, 2002, to me:

We have a storm brewing here in Ten-
nessee. While the waves are not yet crashing
in on us, as in many states, including our
next-door-neighbor, Mississippi, it most cer-
tainly is coming. Over the last two years,
medical malpractice insurance rates have
gone up 32 percent.

Of additional concern is that in Ten-
nessee there is a very clear trend of in-
creasing awards in medical malpractice
cases. This, we believe, is fueled in
large part by a growing public percep-
tion and environment that likens the
courtroom to a casino where there ap-
pears to be no limit.

That was Michael A. McAdoo, presi-
dent, Tennessee Medical Association.

The medical liability premiums are
skyrocketing. It is because the medical
liability claims are exploding. It is be-
cause the awards are exploding. The
problem is not limited to just the
Northeast or the Southeast. But as you
can see from this map, the medical li-
ability crisis is all over the United
States of America. It has to do with
cost and access to care and physicians
leaving their profession.

The response to what we do means we
have to identify the underlying prob-
lem and not just worry around the
edges or tinker around the edges. I
mentioned earlier, an average jury
award over a b-year period jumped
more than 70 percent on average. When
more than half of all jury awards top $1
million, we have this field of defensive
medicine. That means physicians in
the emergency room that I was in two
nights ago, attending to a patient, are
going to err in going a little bit too far
in terms of tests. Why? Because if that
headache, which to your exam is just a
routine frontal headache treatable by a
doctor, if you do not get the CAT scan
or MRI scan, the risk, although it is
beyond the normal bounds of routine
accepted medical practice, a physician,
a nurse, or a hospital is going to err on
getting the expensive tests, although
in your clinical judgment and using the
practiced guidelines out there today,
you do not need the tests. But you will
get that series of more expensive tests
that unnecessary testing.

Again, the American people pay for
it. Those costs are unnecessary. They
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are there because of the fear of sky-
rocketing lawsuits, numbers of law-
suits, awards themselves. No one wants
to be in that category. The best protec-
tion is to get the range of tests, al-
though you may think they are unnec-
essary.

What is the effect on the doctor? In
2001, physicians in many States saw
their rates rise by 30 percent, and even
more. That is just physicians, gen-
erally. If you look at the specialists,
such as obstetricians or possibly neuro-
surgeons or neonatal specialists, mal-
practice insurance is rising by as much
as 200 percent, and in some cases 300
percent.

In New York and in Florida, obstetri-
cians—the ones who deliver babies—
gynecologists, and surgeons pay more
than $100,000 for $1 million in coverage.
That $100,000 they pay comes out of
their pocket initially, but for them to
stay in business and continue what
they do, they take that $100,000 and
pass it on to the people who are listen-
ing to me, the people all across Amer-
ica. That is why this issue is so power-
ful today.

People for the first time realize one
doctor out there, who took an oath to
do no harm, to help patients, who
trained 4 years in medical school, a
year in internship, 5 years in surgical
residency, 2 years in specialty training,
and a year of fellowship, just to be able
to help people, are having to pay
$100,000, not to help people, but to pro-
tect themselves. That is absurd.

Ultimately, for them to stay in busi-
ness it gets passed all the way back
through the system to that individual
patient. It may come in taxes. It may
come for those who do not have insur-
ance, and pay retail, who do not have
any insurance when the overall prices
in health care go up. If you do not have
insurance, you are in trouble today be-
cause the overall price of health care
has skyrocketed. This is an area where
through commonsense tort reform we
can lower this escalating cost of health
care across the board.

For annual premiums, some doctors
in Florida and New York pay, again,
above $100,000. That is one individual
doctor. This is not a big corporation
that pays this. It is not a big hospital
paying it. These are individual doctors
paying this money so they can fulfill
that Hippocratic oath of doing no
harm.

In Tennessee, which is not yet in the
crisis mode, and is not considered to be
in crisis, but it has problem signs
today, the premiums rose 17.3 percent
last year in 1 year. They will rise any-
where from 15 percent to 17 percent
this year. What we need to do is ask
why. Is there more malpractice today?
Are physicians not as well trained
today as they were a year ago, or 5
years ago, or 10 years ago? Are they
not using the tests appropriately today
in order to take care of patients?

If so, we need to debate that issue
and look at it and look at the data that
is out there.
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No, I think the dynamics are because
of frivolous lawsuits, because the per-
sonal injury trial lawyers have a huge
incentive, a huge financial incentive
for themselves in order to bring cases
forward, which puts physicians in a po-
sition where it is easier to settle these
cases rather than to spend a year or 2
years, if you have the insurance. So
there is this huge settlement, even if
you don’t have malpractice, even if you
know that you are absolutely innocent.
It is easier to settle for $1 million or $2
million so you can go back to the prac-
tice of medicine.

The system is broken, and it is get-
ting worse.

Can it be fixed? Yes. The McConnell
amendment makes a first step there—
intelligent, reasonable, balanced tort
reform. It will help address it, but it
will not solve the entire problem. It is
not going to make it go away, but I can
tell you, it will help patients because
they will not have to be driven to the
ranks of the uninsured; because that
obstetrician, with whom they have the
first baby and second baby, will not
have left practice because of that mal-
practice insurance; because they will
be able to see the neurosurgeon for
their brain tumor in their region be-
cause he or she did not move from
Texas to Wisconsin because of these ex-
orbitant malpractice rates.

I mentioned earlier that today is dif-
ferent than 6 years ago when we last
addressed it. It is in a lot of different
ways because the problem is getting
worse. Ask the physicians, ask the peo-
ple in the hospitals who are working
there every day. Read the newspaper,
and you will see that every newspaper
is going to address this in a direct way.
I think we need to go back and look at
hard data that is out there today, in
terms of what certain States have done
and been able to accomplish and what
other States have tried, and learn from
that.

In California there is what is called
MICRA, which is the Medical Injury
and Compensation Reform Act. It be-
came law in the mid-1970s. It is a good
example of what works. When you look
at States, other big States, you see a
lot of them are in trouble. You see New
York City is in trouble. If you are in
New York City, talk to the physicians,
talk to the medical community, ask
them what has happened in terms of
these tort issues recently.

Look at Pennsylvania; it is in trou-
ble. Look at Florida, look at Texas,
where there is trouble. This is Cali-
fornia in white, meaning they do not
have a huge problem there. You do not
hear it. I was in California this past
weekend and probably talked to six or
seven people in the medical profession
at academic health care centers, and it
is not No. 1 on their list for reform be-
cause they say it is not a big issue
there.

Why? In the 1970s, California passed
MICRA—Medical Injury and Compensa-
tion Reform Act. California doctors
and patients have been spared much of
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the medical liability crisis that we see
across the country today. I think it is
a good surrogate measure, that Califor-
nia’s premium, the premiums they are
paying today, are among the lowest
medical malpractice insurance pre-
miums in the country. MICRA is the
reason.

I have used this example of obstetri-
cians and gynecologists, so I will keep
going back to that. It is the reason
that the obstetrician, the one who de-
livers babies in California, may pay
about $40,000 for medical liability in-
surance where, if you took that same
obstetrician—same training, same
medical school, had done the same
number of procedures, delivered the
same number of babies—and you put
them in, let’s say Florida or let’s say
New Jersey, or you put them in New
York, the premiums—here, say, $40,000
for that insurance—it will be above
$100,000, maybe up as high as $150,000.
The same person, same training, same
number of babies, same Hippocratic
Oath—"Do no harm’—here paying
around $40,000; in these red States, pay-
ing upwards to $150,000.

My colleagues have to ask why, but
more important, the American people
have to ask why. Is there less mal-
practice in California? I don’t think so.
Better trained doctors in California? I
don’t think so. The reason goes back to
the tort system, the liability system.

In other States it has been allowed to
run out of control, and that is why this
McConnell amendment comes in.
Again, we have not really talked about
all the things that are in the amend-
ment. We will have the opportunity to
do that. But that is why it is important
to go back and look at what is in the
amendment. It doesn’t go very far. It
doesn’t go far enough for me or, I
think, for most of my colleagues in the
medical profession.

But why does MICRA work? Why
does this doctor with the same training
pay so much less than these other
States?

Let’s look at MICRA. What does
MICRA do? This is not the McConnell
amendment. I don’t want to confuse
the two, but it shows what common-
sense reform in a State that was way
ahead of the curve can accomplish.
MICRA does limit attorney’s contin-
gency fees to a sliding fee scale. This
allows the patient, when there is an
award, to keep the money.

If it is malpractice and you are try-
ing to compensate the patient, to have
the lawyer walk away with 40 percent
of the money doesn’t make sense to
me. I don’t think it makes sense to the
American people once they really un-
derstand that. With this limiting of
how much the attorney can take out of
what is sent home by the jury to the
patient, by limiting that in some way,
you have some element of control of
this runaway train which is hurting pa-
tients.

It is pretty simple. In my mind it is
simple. If you look at how much a lot
of these personal injury trial lawyers
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make today, especially in the environ-
ment where we are looking a lot more
at the corporate world, the numbers
are incredible. Ask, if you take the top
50 personal injury trial lawyers in
America, what is their take? What do
they make? The incentive is there.

If you are in the field of law, you
would like to say, I am out just to save
the world and do good. But when you
take 40 percent of the take after a mul-
timillion malpractice injury—first of
all, the patient doesn’t get it. That is
who it is really about—or that is who it
is about in the medical profession. It
needs to be about the patient. That is
whom you take the oath to serve.

It is hard for me to understand how
you could have the huge contingency
fees today when you hear physicians
are leaving, they are not taking care of
patients, they are being forced to close
down trauma centers.

MICRA places a statute of limita-
tions on bringing a suit 1 year from
discovery or 3 years. This is the Cali-
fornia law. This ensures that a suit
would be brought in a reasonable
amount of time. It protects evidence,
and it also keeps people from sort of
searching in the bowels of a hospital or
advertising for cases 5 years ago, or 20
years ago, or 30 years ago. Again, mal-
practice occurs at a certain point in
time, and we need to punish it, and
punish it hard. But to go out and stir
up these cases so you can be paid for it,
I think is inappropriate.

What MICRA does—and again this is
not in the McConnell legislation, and
this I hope will come back to the floor
again and again and again until we fix
it—MICRA, California law, caps future
noneconomic damages at  $250,000.
These are not the economic damages.
There is full compensation there. So,
under MICRA, patients are fully com-
pensated for their economic loss due to
medical malpractice, and they are
compensated for lost wages, and they
are compensated for the medical care
and the future costs of medical care.

I use California as an example be-
cause we have not talked about it on
the floor of the Senate. We haven’t
talked about it in committee, because
this whole issue has not been ad-
dressed. The bottom line is you can
have reforms—which the majority of
States do not have today, and that is
the reason there is a role for this body
to act—because the problem is well
identified, and the problem is getting
worse. The problem has not been ade-
quately addressed by States—Cali-
fornia and a handful of others have ad-
dressed it—so that we have an obliga-
tion to the patients.

The reforms in California have
helped the patients. Injured patients
receive a larger share of whatever
award. If there is malpractice and
there is an award, the patient can
walk—hopefully, can walk—home with
more of that award. In addition, these
reforms have helped slow down the
overall rising cost of medicine.

There is no question in my mind that
physicians are practicing defensive
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medicine, which the physicians have to
practice, and this drives up the overall
cost of health care today.

We talk a lot about prescription
drugs, about the importance of
generics, about the importance of cov-
erage within Medicare, and about hav-
ing a competitive system—all of which
we hope will actually slow down the
skyrocketing costs of medical care
today. Indeed, the cost of health care
in California has been slowed by the
slowing and the restraining of these
out-of-control, skyrocketing, runaway
train costs in liability that other
States have.

Mr. EDWARDS. Mr. President, will
the Senator yield for a time question?

Mr. FRIST. I would be happy to
yield.
Mr. EDWARDS. Does the Senator

have an idea how much more time he
will take?

Mr. FRIST. Probably 5 minutes, and
then I would be happy to yield the
floor.

Madam President, how much time do
we have on either side?

The PRESIDING OFFICER (Ms.
STABENOW). ERighteen and one-half
minutes.

Mr. FRIST. Madam President, let me
take a couple of minutes, and then I
would be happy to sit down and look
forward to the opportunity to talk
about all of this on Tuesday, which I
believe is when we will come back to
this.

The McConnell medical malpractice
amendment does the following:

It limits punitive damages. It limits
punitive damages to two times the sum
of what are called compensatory dam-
ages. Again, this gets sort of technical.
We talk about economic damages and
noneconomic damages. It allows puni-
tive damages in those cases where the
award has been proven by clear evi-
dence and by convincing evidence.

I mentioned attorney fees. I am crit-
ical of that because I don’t understand
in this day and time why personal in-
jury trial lawyers walk away with so
much money that has been awarded to
the person who has been injured. But it
does limit attorney fees.

The McConnell amendment places
very modest limits on attorney’s con-
tingency fees and medical malpractice
cases. Specifically, the amendment al-
lows personal injury lawyers to collect
33 percent, or a third, of a $150,000
award, and about $25 percent of the
award on all amounts above $150,000.

Again, that is pretty modest from my
standpoint. The fact that an award to
somebody who has been injured is
$150,000, it was malpractice, and the
fact that a trial lawyer will take away
a third of that for their pocket, again,
to me—that is what is in the amend-
ment—that is an improvement over
today. But, again, in the future I hope
we come back and address that.

The statute of limitations—I men-
tioned California’s law—the amend-
ment requires that a medical mal-
practice complaint must be filed with-
in 2 years of discovering the injury and
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the cause. Again, that is when it should
be filed.

The McConnell amendment is mod-
est. It identifies the problem. It gives
us the opportunity to talk about the
problem on both sides of the aisle. It
does not include all of the measures 1
think are necessary to address this
problem eventually. But it is a good
first step in the right direction.

We have evidence that reasonable
tort reform—and we can debate what
reasonable tort reform is. I think,
again, the McConnell amendment is
the first step. It doesn’t go quite far
enough, but it is a good first step.

We know that by addressing this we
are going to hold down health care
costs which are skyrocketing. The pre-
miums are going up 15 percent, 17 per-
cent, and 20 percent—last year, this
year and next year. That translates
down to the patient. Those premiums
are eventually going to be passed down
to the patient. To my mind, there is no
question but that we will put them in
the ranks of the uninsured.

On the access issue, the McConnell
amendment is a simple amendment. I
am convinced. Ask your physician, if
you have the opportunity over the
weekend. I am absolutely convinced it
will improve access when we know that
access overall is deteriorating.

We need to look at Las Vegas, and we
need to look at the many examples
which are in newspapers all across the
country of physicians leaving a spe-
cialty practice because of malpractice
insurance, or leaving a State.

We have an opportunity to do some-
thing which protects patients and
which improves their access and clear-
ly stops the deteriorating access to
quality care before this problem gets
worse.

I urge support of this amendment and
look forward to coming back to it over
the next several days.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Madam President, I
yield myself such time as I may use.

Let me say, first, from the discussion
that we have been having all over
America, and on the floor of the Senate
for the last few weeks about trying to
reinsert some responsibility and ac-
countability because of the funda-
mental notion we believe in this coun-
try that everybody—every person,
every company, big business, small
business, and everybody in America—
should be responsible and accountable
for what they do, one of the reasons we
have had such a downslide in Wall
Street lately is people have lost con-
fidence in the responsibility of people
who run some—I emphasize ‘‘some’—of
the companies that have been on the
front pages of the newspapers for the
last several months. What they want us
to do is reimpose some of that cor-
porate responsibility. So we work very
hard on that.

At a time when the focus is on trying
to make sure we have real responsi-
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bility and real accountability in this
country, the President yesterday went
to my home State to do exactly the op-
posite. The President went to North
Carolina to say: I am going to side with
big insurance companies and against
victims. I am going to say if a child
who has been severely hurt as a result
of bad care is trying to get some help
for him and his family over a long pe-
riod of time, I am going to put a limit
on that. I am going to put a limit for
a very simple reason: The big insurance
companies of America will have to pay.

Unfortunately, there is a pattern
with this administration. Every time
they have a choice between the inter-
ests of average Americans, kids, fami-
lies, and people who do not have lobby-
ists in Washington, DC, representing
them, on the one hand, and on the
other hand, the interests of big HMOs,
big oil companies, big energy compa-
nies, the drug industry, the pharma-
ceutical drug industry, and big insur-
ance industry in this case—whenever
those interests come into conflict with
the interests of ordinary Americans,
this administration consistently sides
with the big interests. They have done
it on the Patients’ Bill of Rights.

They have prevented us from having
a real and meaningful Patients’ Bill of
Rights. While we try to protect fami-
lies and patients, they side with the big
HMOs. I think we are going to over-
come it.

On preventing us from having a
meaningful prescription drug benefit
for senior citizens and doing something
about the costs of prescription drugs in
this country, on which the Presiding
Officer has worked so hard, we know
that is a fight between ordinary Ameri-
cans and ordinary families who need
these prescription drugs and the phar-
maceutical industry. The President has
stood with the big pharmaceutical in-
dustry.

On trying to do something about
clean air in this country, the President
and his administration have proposed
weakening our clean air law—all in the
interest of protecting his friends in the
oil industry, in the energy industry,
and against the interests of ordinary
Americans.

So now he adds to that list, going to
my home State of North Carolina, to
say to the victims: I am going to make
sure the big insurance companies of
America are protected. At the end of
the day, that is all this is about.

The proposal the President made is
different from this amendment—which
I will talk about in a minute—which is
to impose a limit of $250,000 on some of
the damages for children can be recov-
ered against these big insurance com-
panies.

For example, in the case of a child
who may be born blind or crippled for
life or a child who has to be taken care
of by his or her parents every single
day, 7 days a week, every day of the
yvear for the rest of their lives, the
President says: I am going to make
sure the insurance companies don’t
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have to pay what they are obligated to
pay to that family, to that child.

It is wrong. It is no more complicated
than that. And the children and the
families, who have been the victims,
know it is wrong.

The President held a roundtable yes-
terday in North Carolina on this sub-
ject. How many victims participated in
that roundtable? How many people
whose lives have been destroyed and
who need the help that the insurance
company is obligated to provide for
them participated? Everybody else was
well represented. What about the peo-
ple who don’t have lobbyists? What
about the people who aren’t rep-
resented here in Washington by lobby-
ists? The families, the kids who are
hurt by all this, were they at the
roundtable? Were their voices heard?

I invite the President to come back
to North Carolina, and this time, in-
stead of talking to these powerful in-
terests, I hope he will sit down with
regular folks who have been the vic-
tims and listen to what they have to
say, listen to what their lives are like.

One of the phrases that was used in
the administration proposal was: You
have these families who have won the
lottery.

Well, I can tell you what the parents
of a child who was a victim said yester-
day from North Carolina. I know these
people because I represent them. The
parents said: Our little girl was born,
and because of the type of care she got,
she couldn’t see, she couldn’t hear, she
couldn’t walk. Every day of her life—7
days a week, 24 hours a day—we took
care of her. And we loved her so much.
There is nothing we wouldn’t have
done for her. And then she died. And
when we go to visit her at her grave,
we don’t feel much like we won the lot-
tery.

These are the people whom these
kinds of proposals affect. These are
real people with real lives. We have to
look at the consequences, even though
they are not up here with powerful,
fancy lobbyists representing them.
They are the people we have to look
out for. And they are the people who
expect their President to look out for
them. Unfortunately, he continues to
stand with big insurance companies,
with big pharmaceutical companies,
with big HMOs. These people need his
help. It is no more complicated than
that.

Now, as to this amendment and the
purpose of it, first, medical mal-
practice premiums constitute less than
1 percent of health care costs in this
country. So think about the logic. The
argument is, we are going to do some-
thing about health care costs in this
country, and the way we are going to
do it is to try to do something mis-
guided—we are going to try to do some-
thing about medical malpractice pre-
miums, which constitute about two-
thirds of 1 percent of health care costs
in this country.

First of all, it is the wrong place to
start if you are going to do something
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about health care costs in this country.
If you want to do something about
health care costs, you ought to do what
the Presiding Officer and I and so many
of us have tried to do—bring the cost of
prescription drugs under control in this
country, because that will have a real
effect on health care costs. They are a
driving force in rising health care costs
in this country.

This is minuscule by comparison. So,
No. 1, it is a misguided effort in terms
of what it is focused on. No. 2, it will
not work because these kinds of pro-
posals—the President’s proposal yes-
terday in North Carolina, and this
amendment, which is different—are
proposals that impose limitations on
recoveries for victims, for families, to
try to get rid of some concepts in the
law. They have been used in many
places around the country. They do not
work. They do not, in fact, have the
kind of impact on insurance premiums
that these people who are proposing
them say they have.

If you look at medical malpractice
premiums in this country, and you
look at the States that have these pro-
visions that impose limits on the fami-
lies, and then you look at the States
that do not have them, the costs of
medical malpractice insurance—I am
looking for the year 2001 for internal
medicine, for general surgery, for ob-
stetrics and gynecology—are virtually
identical.

This all sounds logical. If you impose
limits on what the victims and the
families can recover, why does that not
help bring the cost of the insurance
down? Why does it not have an effect
on premiums? Because logic would tell
you it would because insurance compa-
nies have to pay less, theoretically. So
as a result, why don’t they lower the
premiums? Because the insurance com-
pany premiums have nothing to do
with this. That is the reason.

The insurance company takes the
money that they receive in premiums,
and they invest it. Where do they in-
vest it? They invest it in that same
stock market in which most of the peo-
ple in America are invested.

You can look at every time they
start raising premiums. They come to
Washington and say: There is a crisis;
we have to do something about this;
this is a serious problem; we have these
outrageous awards for children and
families; we have to stop it. And the
way to stop it is to cut off the rights of
the victims. That is the way to stop it.

So why? Because they are not doing
well in their investments. Every single
time, when the stock market falls, and
the insurance companies’ money that
is invested is not bringing back a good
return—in fact, they are losing
money—they raise premiums.

Who has to pay those higher pre-
miums? The health care providers.
They are just as much a victim of this
as the kids and the families who are
victims of the bad medical care. The
insurance companies are the ones that
are responsible. You can look at it. It
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is as sure as the Sun is going to come
up tomorrow, if they are doing well on
their investments, the premiums stay
relatively stable. When they are not
doing well on their investments, the
premiums go up. That is what this is
all about.

While these kinds of proposals are
aimed at reducing the rights of vic-
tims—which is what they are—instead,
what we ought to be doing is looking at
what the big insurance companies are
doing when they get unhappy with the
results of their own investments. That
is what drives this.

If you look at what has happened in
these States—the Senator from Ten-
nessee talked about California at great
length. California has some of the most
severe limitations in the country on
what victims can recover—severe limi-
tations. They have been in place a long
time.

So let’s look at what has happened in
California.

Between 1991 and 2000, over that
about 10 years—a little less than 10
years—the premiums in California
went up more than the national pre-
miums. Why? Why in the world, if they
have got these serious limitations on
recoveries—and they have been in place
for years in California—why would
their premiums go up? And why would
they go up faster than in the rest of the
country, many places which do not
have these kinds of limitations? Be-
cause the rise in premiums, and what is
happening in what insurance compa-
nies charge people around the country,
is in direct relation to how they are
doing in their own investments.

In some cases, it is an insurance com-
pany or the insurance industry that ex-
ists in a region, in some cases it is na-
tional, and in many cases, of course, it
is connected to the international and
the reinsurance markets, but it is clear
as day that it is directly related to how
they are doing in their investments in
the stock market.

So this effort is misguided. Besides
that, I do want to point out, though,
that the Senators who are proposing
this amendment to put limits on what
victims can receive, even they are not
willing to go as far as the administra-
tion is. The administration proposes a
$250,000 1limit on some damages for chil-
dren, among others, who have a life-
long disability as a result of bad med-
ical care.

This amendment does not make that
proposal. They are not willing to go
that far. They know that when you put
a limit on those kinds of recoveries, on
those Kkinds of damages, it is like a
laser directed at the most severely in-
jured, and usually the youngest, be-
cause young children who have severe
injuries for life, which they and their
parents are going to have to carry for
the rest of their lives—and you are lim-
iting them to $250,000 in those kinds of
damages—$250,000—nobody in America
thinks that makes sense. That is why
that is not part, I suspect, of this pro-
posal.
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Instead, this proposal goes about it
in a different kind of way. What this
proposal suggests is a couple things:
One, that we get rid of something
called joint and several liability. With-
out going into too much detail about
this, we believe in this country—and it
has been the law of the land for many
years—that if you have a victim,
whether it is a victim of criminal con-
duct or bad medical care, or somebody
who has behaved wrongly, and you
have a victim, the victim should not be
the one held responsible. If you have
several people who caused it, they
share the responsibility.

What this proposal says is, all right,
somebody got hurt as a result of the
bad behavior of a group of people. Al-
ways remember, you have an amount
that has been lost by the victim. Let’s
say it is $100,000 that has been lost by
the victim. If that money has been
lost, it is shared among the defendants.
What we have always said in America
is, as part of our law, the victim should
never be the one held responsible for
that loss. The loss doesn’t go away.
The loss is always there; the damages
are always there.

This proposal says, if you have five
people who are responsible, then among
those five people, none of them can be
required to pay more than whatever a
jury determines is their percentage re-
sponsibility. But remember, these are
all wrongdoers. So on one side of the
equation you have a child who is inno-
cent. On the other side of the equation
you have the group of wrongdoers. The
amount that has been lost does not
change. Somebody has to be respon-
sible for that. So are we going to say
that the wrongdoers are responsible or
are we going to shift some of that re-
sponsibility to the innocent victim?

That is what this proposal does. It
says we are going to get rid of what is
called joint and several liability, which
means you can collect against any one
or all of the wrongdoers, and says in-
stead, if there is a wrongdoer you can’t
get to, for whatever reason, that part
of the responsibility goes back to the
victim. It violates what we believe in
this country. It violates our funda-
mental notion of responsibility and ac-
countability that the people who ought
to be held accountable for they are the
people who did wrong, not the innocent
victim. That is what is wrong with this
specific proposal.

There are other proposals. The next
proposal says if there is an award of
something called punitive damages,
then half of that money will go to the
Government. Now, let’s talk about that
in a real case. Let’s explain what the
effect of that is.

To get punitive damages, the conduct
has to be either criminal or very close
to criminal. That is what is required in
order for punitive damages to be
awarded. So let’s say you have a teen-
age girl who is the victim of this kind
of criminal conduct. The jury awards
these damages to that young girl. This
is what this amendment says to that
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victim of essentially criminal conduct:
We are going to impose a 50 percent tax
on you. That is what we are going to
do. We are going to say to the victim of
this conduct: There is a 50 percent tax
on the damages that a jury, after hear-
ing the whole case, has decided you are
entitled to, 50 percent. That is going to
go to the Government.

Is that the signal we want to send as
a Congress, as the U.S. Senate? Do we
want to say to the American people
that we as a body want to impose a 50
percent tax on a child who has been the
victim of what is essentially criminal
conduct? This is crazy. It doesn’t make
any sense. It also violates our basic no-
tions of fairness and responsibility and
accountability.

We have talked a great deal on the
floor about doing things about the vic-
tims of criminal conduct. This essen-
tially falls in the same category. It
makes no sense for the government to
impose a 50 percent tax on a child who
has been the victim of what amounts
to criminal conduct.

These provisions—and there are oth-
ers—are wrong: getting rid of what is
called joint and several liability, which
means the wrongdoers don’t nec-
essarily have to pay for all of what has
happened, while some of it gets shifted
to the victim. That is wrong.

Second, to say we are going to im-
pose a 50 percent tax on a victim, a
child who has been essentially the vic-
tim of criminal conduct, that is wrong.

More important than all of that, this
whole effort is misguided. If what we
want to do is do something about
health care costs, we should not focus
on what is well less than 1 percent of
health care costs. We ought to focus on
the things that really make a dif-
ference, such as the rising cost of pre-
scription drugs.

More importantly, the people who
need us to look out for them are the
very people that this amendment is
aimed at—the kids, the families, the
victims. We need to stand up for them.
They need us to be willing to stand up
for them no matter who is outside the
floor of the Senate representing the
most powerful interests in America.

No matter how many lobbyists the
insurance industry has, no matter how
many lobbyists the HMOs have, the big
energy companies, the big oil compa-
nies, who is going to stand up for these
kids and these families? If they don’t
have us to stand up for them, they have
nobody.

On all of these fronts, whether we are
talking about doing something about
the high cost of prescription drugs for
people, whether we are talking about
kids and families who are the victims
of bad medical care, whether we are
talking about trying to protect our air
for our children and for our families,
on all these fronts, we have to stand up
for them. The people who voted for us
and sent us to the Congress are count-
ing on us because they don’t have lob-
byists up there. They have nobody here
outside the halls of Congress rep-

CONGRESSIONAL RECORD — SENATE

resenting them. They count on us to
stand up for them.

As we go through these fights, we
will stand up for them. This is one of
them.

How much time do we have remain-
ing?

The PRESIDING OFFICER. Forty-
five and a half minutes.

Mr. EDWARDS. Madam President, I
reserve the remainder of my time and
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Before the Senator from
North Carolina leaves, I would like to
ask him a question or two. I am sorry
I was not able to hear all of his re-
marks. Having tried a few cases in my
day, one of the concerns I have about
this tort debate is the fact that the in-
surance industry is the only one that I
know of, other than baseball, that can
sit down in a restaurant in sight of ev-
erybody or in some dark room, wher-
ever they want, and knowingly and
openly conspire to set prices. There is
nothing wrong with that. That is be-
cause of the McCarran-Ferguson law
passed during the depths of the Depres-
sion. They can do this.

Let me say to my friend, to show how
unnecessary the debate is here in the
Senate, first of all, this is something
the States should be doing, as is hap-
pening in Nevada.

This coming Monday, the Nevada
State legislature is convening in a spe-
cial session to deal with medical mal-
practice. I may not agree with what
the State legislature does or doesn’t
do, but that is where this should be set-
tled.

The State of Nevada is different than
the State of North Carolina. We have
all kinds of different problems with our
torts than the Senator does.

I have two questions for my friend.
First of all, do you think it would be a
good idea for the Congress, after some
70 years, to take a look at McCarran-
Ferguson to find out if insurance com-
panies should be exempt from fixing
prices, be exempt from the Sherman
Antitrust Act? That is my first ques-
tion.

The second question is, don’t you
think that tort liability, whether it is
medical devices, medical malpractice,
or products liability, should be settled
by State legislatures?

Mr. EDWARDS. The Senator asked
two very good questions. First, I think
it is a terrific idea for us to look at the
insurance industry, its practices in
general, and what effect McCarran-Fer-
guson has on those practices. The Sen-
ator describes a large part of the prob-
lem.

The Senator knows as well as I do,
you can’t move in Washington without
bumping into some lobbyist rep-
resenting the insurance industry. They
are so well heard and so well rep-
resented. I think it is a very good idea.

As to the second question, we have
differences between North Carolina, my
State, and the State of Nevada, and dif-
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ferences between us and California.
These are the kinds of issues that
ought to be resolved at the State level.
We have always believed that. There is
a little bit of an inconsistency for the
administration that normally says
these are matters that ought to be left
to the States, we trust the States to
make these decisions; but in the case
where they want to do something on
behalf of the insurance industry, which
is what this is, they want to take it
away from the States; they want to do
it at the national level.

What has historically been done in
this area is the way it should be done,
which is these are matters about State
courts, how State courts handle these
kinds of cases. They are in touch with
it. They know what is happening in
their individual States, what the prob-
lems are, and they can address them in
a responsible and equitable way.

I thank the Senator for his questions.

We reserve the remainder of our
time, Madam President.

The PRESIDING OFFICER. Who
yields time?

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER (Mr.
REID). In my capacity as a Senator
from the State of Nevada, I ask unani-
mous consent that the order for the
quorum call be rescinded.

Without objection, it is so ordered.

In my capacity as a Senator from the
State of Nevada, I ask unanimous con-
sent that the quorum call that will
shortly be called for be charged equally
against both sides for the time remain-
ing.

Without objection, it is so ordered.

I suggest the absence of a quorum,
and the clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BENNETT. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
SARBANES). Without objection, it is
so ordered.

———
ORDER OF PROCEDURE

Mr. BENNETT. Mr. President, I ask
unanimous consent that I be allowed to
proceed as in morning business.

The PRESIDING OFFICER. The
Chair would inform the Senator that it
is the Chair’s understanding there is
running time off of the allocated time
on this amendment. I suggest to the
Senator that he may want to use the
time that has been allocated to his side
on the amendment.

Mr. BENNETT. Mr. President, I ask
unanimous consent that that be the
case, that I be allowed to speak with
the time being charged.

The PRESIDING OFFICER. The Sen-
ator will be recognized and the time re-
maining on the amendment will be
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charged to his side of the aisle, which
is 62 minutes.

Mr. BENNETT. May I inquire, Mr.
President, if the time would be running
even if we were in a quorum call?

Mr. SARBANES. Yes, it would.

Mr. BENNETT. Mr. President, I ask
unanimous consent that I be allowed to
proceed for the next 6% minutes, with
the time charged, as in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

STOCK MARKET VOLATILITY

Mr. BENNETT. Mr. President, I have
been reading the popular press, as have
most of us. As we watched the gyra-
tions that occur in the stock market at
the moment, I have been interested at
the way people in the press have been
portraying what has been happening.

We have been told in the last few
weeks that the market went down be-
cause President Bush’s speech was not
tough enough when he spoke to Wall
Street. We have been told that the
market went up because Chairman
Greenspan’s presentation to the Bank-
ing Committee was encouraging. We
have been told that the market went
down because the Banking Commit-
tee’s bill on corporate governance was
too tough and was frightening people.
Then we were told that the market
went up dramatically because the same
bill was passed and people were reas-
sured.

The consequence of all of this is to
demonstrate to me that the popular
press does not have a clue as to why
the market does what it does. They do
not understand market forces, and
they are looking for reasons with little
or nothing to do with what happens in
the market.

I will make a few comments about
the market and what it is we might
really do in Congress if we want to
have an impact on the market and the
economy.

In the short-term, there are two fac-
tors that we know about investors in
the stock market. No. 1, they hate un-
certainty. They hate a situation where
they do not know what is going on.
This is one of the reasons why they re-
acted to the recent scandals with re-
spect to accounting: They did not have
the certainty that they could depend
on the numbers.

Now, as they are beginning to sort
through some of the information we
have, they are beginning to feel a
slight increase in certainty in their re-
action to the numbers. That is showing
up in some of the stabilization in the
market. It has nothing to do with what
kind of a speech the President gives or
how eloquent we are in the Senate.

No. 2, the market has a herd men-
tality in the short-term. If everyone is
selling, we ought to sell. That is the re-
action in many brokerage houses.
There are those who say: We are
contrarians; if everyone is selling, we
are going to buy; we are out of the herd
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mentality. But they are in a herd men-
tality among the contrarians.

So there is no careful analysis of
what is going on but a flight from un-
certainty and a herd mentality, both of
which rule the market in the short-
term.

In the long term, however, which is
what really matters, there are also two
factors in the market we must pay at-
tention to. No. 1, in the long term, the
market is self-correcting. Errors of
judgment that are made on one side of
a trade are compensated for by intel-
ligent decisions on the other side of the
trade. One brokerage house or one fund
manager who overreacts and makes a
serious mistake is offset by another
fund manager who serendipitously
makes the right decision. Over time,
the markets are self-corrected so that
the frantic headlines we see in Time
Magazine or on the front pages of the
New York Times, the market this or
the market that, on the basis of the
President’s speech or the Congress’s ac-
tions, over time they have no relevance
to reality whatever. The market over
time is self-correcting, goes in the
right direction, and rewards people who
do the right thing and punishes people
who do the wrong thing.

Second, over time, the market de-
pends on fundamentals. There are peri-
ods of time when we have froth. There
are periods that I call ‘‘tulip time”’—re-
membering the tulip mania of the
Netherlands. Over time, these periods
of froth are squeezed out, and the mar-
ket makes its decision on fundamen-
tals.

I say to my friends in the popular
press who are trying to sell air time or
newspapers: Stop trying to frighten the
American people one way or the other.
Come back to an understanding that
fundamentals in the economy are the
things that really matter—not speech-
es by the President, not actions nec-
essarily by the Congress.

I think we had to act on the cor-
porate governance area, but we didn’t
drive the market up or down by the ac-
tion that we took. We added to the
question of fundamentals.

How well the Sarbanes-Oxley bill
works will play itself out in the fun-
damentals. If it works in a solidly fun-
damental way, it will benefit the mar-
kets. If it turns out it has flaws, it will
hurt the market. But the speeches we
imagine as we pass the bill have little
or no impact.

One final comment. If we were seri-
ous about doing something to change
the culture in corporate America, we
ought to consider removing taxation
on dividends. We have had a lot of con-
versation about options and managing
earnings. If dividends become a reason
why people buy stocks, as they once
were, that would change the nature of
corporate governance fairly fundamen-
tally.

If a CEO knew his stock price would
go up if his dividend were increased and
if his investors knew if they get an in-
crease in dividends it would not be
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eaten up in taxes, there would be a
change in the corporate boardrooms of
this country that would be salutary.

I don’t have the time to go into this,
but at some future time I will explore
it. I raised this with Chairman Green-
span when he testified before the Bank-
ing Committee and asked him about
the propriety of removing taxation
from dividends. That was the beginning
of a conversation that I want to have
over time.

As we go through the experience of
the present economic difficulties and
the gyrations of the market, it is time
to reflect on fundamental things we
can do that will change the nature of
the corporate culture. Addressing
stock options and expensing stock op-
tions is something we can talk about.
Dealing with corporate compensation
is something we can talk about.

Back to my earlier point. Over time,
the market responds to fundamentals,
and, over time, we ought to look at
some fundamental changes. That
means we have to look at the tax laws.
There is nothing that government does
that affects corporate activity more
than the Tax Code. That is where we
ought to look for serious cultural
changes.

I yield the floor.

————

ORDER OF PROCEDURE

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. CORZINE. Mr. President, I ask to
speak on another subject.

The PRESIDING OFFICER. The time
would be charged against the time re-
maining on this side for debate on the
amendment. There are 32 minutes re-
maining. I suggest the Senator speak
as in morning business but we continue
to charge the time against the time re-
maining on the pending amendment.

Mr. CORZINE. I ask unanimous con-
sent to speak in morning business and
that the time I use be charged against
the time allocated for debate on the
amendment. I expect to use up to 15
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
SOCIAL SECURITY

Mr. CORZINE. Mr. President, I bring
up a subject that I have been speaking
about frequently. That is our Social
Security system, one that I believe the
American people deserve to have a de-
bate about before the election in No-
vember.

There have been many attempts to
put off this debate until after the elec-
tion so we can decide policy that will
truly impact the American people for
many, many years and decades to
come. It is extremely disappointing we
have had a hard time engaging in that
debate. This week we actually made
some progress, at least with regard to
debate, not necessarily with regard to
the content of the debate.

I express my great disappointment
and, frankly, my utter amazement
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about comments made this past week
by the President’s press secretary, Mr.
Ari Fleischer, with respect to the pri-
vatization of Social Security. I will
read the beginning of an article from
the Washington Post on Thursday on
the press secretary’s remarks, and I
will ask unanimous consent to have
this article printed in the RECORD.

The article is titled: ‘““‘Bush Continues
to Back Privatized Social Security.”

It reads:

The White House yesterday stood firmly
behind President Bush’s plan for workers to
divert some of their social security payroll
taxes into the stock market, despite the dra-
matic drops suffered in recent months.

Basically, for the past 2% years.

White House Press Secretary Ari Fleischer
took a swing at the existing Social Security
Program, calling it ‘‘dangerous’ to let the
people pay a lifetime of high taxes for a So-
cial Security benefit that under current pro-
jections they’ll never receive.

Let me repeat:

. calling it ‘‘dangerous‘‘ to let people
pay a lifetime of high taxes for a Social Se-
curity benefit that under current projections
they’ll never receive.

Often we hear people talking about
trying to scare seniors and all kinds of
hyperbolic commentary about Social
Security, but this tops it.

Yesterday, the Congress, under your
leadership, took the leadership with re-
gard to corporate reform to help make
sure corporate America, the Nation’s
accounting profession, those who are
responsible for managing corporate
America, are more responsible. But
after reading Mr. Fleischer’s remarks, I
think we should consider a similar ini-
tiative to make the administration’s
statements on Social Security equally
responsible.

It is inconceivable that we would be
talking to the American people in
terms that, under current projections,
they will never receive their benefits.

Let me take a moment to review
where things stand on this issue of So-
cial Security, which I do believe truly
needs a full debate—maybe not in con-
text that Mr. Fleischer is talking
about, but we do need a debate in front
of the election.

Last December, President Bush’s So-
cial Security Commission proposed
plans to privatize Social Security that
would require deep cuts in guaranteed
benefits—not eliminate, deep cuts. For
workers now in their twenties, those
cuts would exceed 25 percent. From
younger workers and future genera-
tions, those cuts could be much deeper,
up to and beyond 45 percent.

Unfairly, and in my view inappropri-
ately, these cuts would apply to every-
one, even those who choose not to risk
their Social Security Dbenefits in
privatized accounts. For those who do
participate in privatized accounts, the
cuts in their guaranteed benefits would
even be larger than those I just men-
tioned.

Incredibly, for the disabled and for
surviving children and family mem-
bers, the cuts in their benefits would be
especially disastrous, more extreme
than the numbers that are cited for re-
tirees.
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These deep cuts would undermine the
fundamental purpose of Social Secu-
rity, which is about providing a basic
level of security to those who have
worked hard, contributed to our Na-
tion, paid into the Social Security sys-
tem, and they did it in good faith that
the system would be available, and
those resources would be available for
their retirement. Social Security
promises Americans a basic level of se-
curity on which they can count. It is
the bedrock of a social insurance pro-
gram that our Nation overwhelmingly
supports, has for generations—70
yvears—and that retirees can depend on
for a rock solid guarantee regardless of
what the stock market does or what
asset markets of all kinds do, regard-
less of inflation and regardless of one’s
lifespan. Social Security will be there
and that fundamental guarantee is
what the program is all about.

By contrast, privatizing Social Secu-
rity would shred, would break that
guarantee, and in my view we must not
let that happen. It is one of the most
important issues our Nation should be
debating as we face this election this
fall. The lines are very clearly drawn.
Mr. Fleischer suggested they stand
firm in their belief that the privatiza-
tion of Social Security is the direction
we should take.

The huge volatility in the stock mar-
ket over the past several months
should make clear to all Americans
that equity investments by their na-
ture cannot offer the same security
that Social Security provides. Being an
old market hand, markets go up, they
go down, they go sideways. They are
volatile through time. Sometimes they
have serious erosions in value.

In the past 2% years, stocks have lost
nearly $8 trillion in value. The S&P
index has declined by about 45 percent.
This year alone, stocks have lost close
to $3 trillion. That translates to real
undermining of retirement security for
those who were dependent on it, pri-
marily focused on a 401(k) in the stock
market. Many of those losses have been
suffered in our pension systems. They
have been suffered in IRAs, 401(k)s, per-
sonal savings accounts. Those have
truly undermined the security that one
might draw from them.

But through all of that, Social Secu-
rity stands firm. The guaranteed bene-
fits are in place. One doesn’t have to
wonder whether those resources for
one’s retirement security are going to
be available. Basic, critical benefits
will be there for the beneficiaries, re-
gardless of the state of the stock mar-
ket.

In light of that dramatic volatility, I
had hoped that President Bush would
reconsider his support for privatizing
Social Security. As I said, Mr.
Fleischer was crystal clear. The Presi-
dent’s position had not changed.

For me, this 1is extremely dis-
appointing, and I certainly call on the
President to rethink his position. On
these matters of great national im-
port—whether it was the corporate re-
form activity that we had a debate
about for 3 or 4 months, leading up to
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yesterday’s successful passage of cor-
porate reform; whether it is with re-
gard to the fiscal policy that has seen
us move from substantial surpluses, 3
years of surpluses into substantial def-
icit; and now, on Social Security—we
see this continual sense of inflexibility.

Leadership is about thoughtful re-
spect for the facts, changing realities
that might require a change in one’s
position. I hope the President will con-
sider that in the context of Social Se-
curity, taking into account the kind of
market volatility we have seen, taking
into consideration the kind of risk that
might be brought to bear on those who
have had their investments in the
stock market over long periods of time.

Having said that, my concern about
Mr. Fleischer’s statement Wednesday
goes beyond his reaffirmation of this
administration’s continuing support
for privatizing Social Security. He
went much further. Let me just read
again from the story I cited from the
Washington Post. Mr. Fleischer
claimed that Social Security was
“‘going bankrupt,”” and that it was dan-
gerous to:

. . . let people pay a lifetime of high taxes
for a Social Security benefit that under cur-
rent projections they’ll never receive.

“Going bankrupt,” if that is not
scare language, I can’t imagine how
one could otherwise categorize it.

This statement is simply outrageous.
It is simply outrageous to suggest that
people now paying into the system will
never receive a Social Security benefit.
It is not just misleading, it is abso-
lutely factually wrong. I am afraid it is
part of a concerted effort by those ad-
vocates of privatization to scare Amer-
icans, especially younger Americans,
into believing that the only way they
are ever going to get a retirement ben-
efit out of Social Security is to invest
it in personal accounts, to invest it in
privatized accounts, to invest it in the
stock market.

I am not against investing private
funds beyond Social Security in all
kinds of assets. But we are talking
about a guaranteed benefit for all of
Americans. In the 1930s, before we had
Social Security, or before 1930, almost
50 percent of senior Americans lived in
poverty. Because of the benefit of So-
cial Security, now we are down to
about 10 percent. It is a fundamental,
solid program. People know that our
Government has created a situation
where they can have security in their
retirement. It is a sacred trust with
the American people. It is based on a
promise that if you work hard and con-
tribute to your country, you will enjoy
a very basic level of security in retire-
ment.

By the way, this is not exactly a
princely sum that people get out of So-
cial Security. I wish we could make it
better.

Last year, the average retiree benefit
was about $10,000—not exactly what
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some of the salaries of big corporate
executives are about—and about $9,000
for women. That is not exactly a
princely sum, as I suggested, in my
part of the country. In New Jersey, the
average rental payment for an indi-
vidual is about $1,200 a month. I don’t
think $10,000 matches up with what you
even have to pay for rent in many
parts of the country. It is not exactly
as if our Social Security system is pro-
viding excessive amounts of resources
for individuals in their retirement. But
it does provide that bedrock safety.

Unfortunately, I guess there are
those who seem to think $10,000 is too
much. They want to break Social Secu-
rity’s promise to seniors in the future
by cutting those benefits by 25 percent,
or 45 percent. Those are big numbers.
That is hard to put together against
the cost of retirement for most Ameri-
cans.

One way they justify such claims is
by arguing that the current system
will leave today’s workers high and
dry. We heard Mr. Fleischer’s remarks.
They seem to be hoping that will be a
self-fulfilling prophecy, that somehow
or another they can scare people into
believing we ought to undermine So-
cial Security. I stand here today quite
confident that folks on this side of the
aisle, if we have anything to say on the
matter, are not going to let that hap-
pen.

That is why we need to have this de-
bate about Social Security privatiza-
tion before people go to the polls this
November. It is one of those defining
issues for the American people to ex-
press themselves about. It is very
clear: Do you want privatization of So-
cial Security that puts the responsi-
bility and the risk on the shoulders of
Americans or do you want a guaran-
teed system that provides benefits if
you have paid into that system when
you retire? It is very clear, it is not a
complicated concept—guaranteed bene-
fits versus risk.

For those concerned about the future
of Social Security, let me remind my
colleagues that Social Security bene-
fits are established in the TUnited
States Code and represent a legal com-
mitment—I think we call it an entitle-
ment—by the Federal Government and
with the full faith and credit of the
United States.

Unlike many other programs, Social
Security is not subject to a yearly ap-
propriations process. The entitlement
and benefit is not dependent on future
congressional action. Mr. Fleischer is
just flat out wrong.

As a purely legal matter, this entitle-
ment would remain a binding obliga-
tion of the Government even if Con-
gress were to allow the Social Security
trust fund to become insolvent. How-
ever, as a practical matter, the point is
moot. First, the nonpartisan actuaries
at the Social Security Administration
project that the trust fund will be fully
solvent for 40 years; that is, 2041. After
that, there still would be enough fund-
ing for three-quarters of the benefits to
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the actuarial life on which they are
making the calculations.

But there is nothing in the law to
prohibit Congress from replenishing
the funds or changing some of the
terms and conditions. We can do a
number of things to establish the secu-
rity of that trust fund.

We ought to start by balancing our
budget so we are not spending the So-
cial Security trust fund on everything
under the Sun other than for what it is
intended. But we could take actions
here on the floor of the Senate with the
Congress and the President working to-
gether to flush that up. As a matter of
fact, we have a legal obligation to do
that.

I think it is absolutely essential that
Mr. Fleischer review the context in
which he says we are going to have a
bankruptcy because we have written
into law that that is not going to hap-
pen. I am confident that long before
2041, the Congress and the White House
will come together in a bipartisan way,
as they have in history in different pe-
riods of time, move beyond privatiza-
tion proposals which would actually
worsen the Social Security financial
system, and work together to solve the
program’s long-term funding needs. It
can be done. It is not beyond the realm
of a lot of reasonable people. We ought
to talk to the American public about
that.

But the reality is that privatization
is not the direction that is going to
provide the kind of security that I
think most Americans are looking for
in their retirement.

I think we ought to get away from
giving blatantly false and misleading
arguments and scaring people about
the solvency of Social Security, as Mr.
Fleischer did on Wednesday. I think we
need to stop the scare tactics for young
people and talk about real solutions for
a real problem, that I think can be ad-
dressed if we are thoughtful, in the way
we have addressed a number of issues
in the Senate.

I conclude by again urging the Bush
administration to reconsider their po-
sition on privatization, particularly in
light of the dramatic events of recent
weeks. Just as September 11 led to fun-
damental changes in Americans’ per-
ceptions about the risks of terrorism, I
think the recent volatility of this mar-
ket has captured the reality of what
markets can provide as far as under-
mining security is concerned, and we
have developed a much greater appre-
ciation as a nation about the uncer-
tainties of the market. I hope the Bush
administration will face up to that re-
ality and readjust its attitude and its
views on its policies accordingly.

Mr. President, I ask unanimous con-
sent the article to which I referred be
printed in the RECORD.

There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:
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[From the Washington Post, July 25, 2002]
BUSH CONTINUES TO BACK PRIVATIZED SOCIAL
SECURITY
(By Amy Goldstein)

The White House yesterday stood firmly
behind President Bush’s plan for workers to
divert some of their Social Security payroll
taxes into the stock market, despite the dra-
matic drops Wall Street has suffered in re-
cent months.

White House press secretary Ari Fleischer
took a swing at the existing Social Security
program, calling it ‘‘dangerous’ to ‘‘let peo-
ple pay a lifetime of high taxes for a Social
Security benefit that under current projec-
tions they’ll never receive.”’

Fleischer made clear that Bush continues
to favor permitting Americans to take a por-
tion of the taxes they ordinarily contribute
to Social Security trust fund and invest it on
their own. ‘“‘That would include markets,”
Fleischer said. ‘‘Nothing has changed his
views about allowing younger workers to
have those options.”

However, Fleischer recalibrated his sale
pitch for private retirement accounts, deem-
phasizing earlier arguments that such in-
vestments would generate more retirement
savings through higher rates of return. In-
stead, he said that the current system is
“going bankrupt’’ and that the government
should grant people more control over their
money. He used the word ‘‘options’ a dozen
times.

The White House’s reminder that Bush
wants to overhaul Social Security comes as
the administration is redoubling its efforts
to draw attention to strong points in the
economy. The remarks about the retirement
system, on a day when the stock market rose
after nine weeks of historic declines, typify
an administration that has prized consist-
ency in its policy positions, rather than
shifting with changed circumstances.

Bush’s position on Social Security was a
major tenet of his 2000 campaign. Last year,
he assigned a commission to recommend
such a system, and the panel responded in
December with three proposals. Each would
require at least $2 trillion to convert to the
new approach, the commission found. It also
concluded that the program, destined to face
enormous economic strains by the middle of
the next decade as the baby boom generation
retires, will require reductions in benefits,
money from elsewhere in the federal budg-
et—or both.

For now, the White House essentially is
speaking into a legislative vacuum. Repub-
licans, fearing that the volatile issue could
prove damaging in the elections this fall,
persuaded Bush last winter that Congress
should not consider any Social Security re-
forms until 2003. Now some in the party are
suggesting that debate should be deferred
until after the 2004 presidential election.

House Republicans have distanced them-
selves from Bush’s ideas—at least rhetori-
cally—by passing a bill that promised not to
“privatize’ the retirement system, although
many in the party still favor what they now
call ‘““individual investments.”” House Demo-
crats are trying to force a vote on the presi-
dent’s proposal, believing that a debate may
prove politically advantageous during a sea-
son of investment losses and corporate scan-
dals.

In the absence of legislation, the most ar-
dent proponents of individual accounts con-
tinue to press their cause. This week, the
Cato Institute, a libertarian think tank,
issued a poll it sponsored suggesting that
two-thirds of voters support that arrange-
ment. Andrew Biggs, who works on Social
Security at Cato and was a staff member of
the White House commission, said the find-
ings are striking because the survey was con-
ducted during an interval earlier this month
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when the stock market fell 700 points. ‘‘No-
body can claim we had the environment
stacked in our favor,’ he said.

A Washington Post-ABC News poll this
month found that about half the public sup-
ports investing some of their Social Security
contributions in the stock market, signifi-
cantly less than two years ago, but about the
same proportion as last year.

Democrats and other opponents of the
change have been raising the issue particu-
larly in congressional campaigns. ‘‘There is a
link between the rising crisis of confidence
in corporate America and the scheme to pri-
vatize Social Security and cut Social Secu-
rity benefits as Republicans are still seeking
to do,” House Minority Leader Richard A.
Gephardt (D-Mo.) said this month.

Mr. CORZINE. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SARBANES. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CORZINE). Without objection, it is so or-
dered.

————
ORDER OF PROCEDURE

Mr. SARBANES. Mr. President, I ask
unanimous consent to be able to pro-
ceed as if in morning business, with the
time to be charged against the time
that was allocated for debate on the
pending amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

SOCIAL SECURITY

Mr. SARBANES. Mr. President, I
want to take the floor for a moment or
two to commend the able Senator from
New Jersey for the statement that was
just made about Social Security pri-
vatization, and for focusing on this ab-
solutely outrageous statement made by
the White House Press Secretary ear-
lier this week. To terrify people with
that kind of statement is absolutely ir-
responsible. I think it is very impor-
tant that be put on the RECORD.

I thank the Senator from New Jersey
for the analysis and focus he is bring-
ing to this issue of privatizing Social
Security. It is an extraordinarily im-
portant issue. I agree with the Senator
that it ought to be fully debated.

The President and his advisers appar-
ently have not abandoned their bad
idea of privatizing Social Security. If
that is the case, then we need to lay
out in front of the country exactly
what is involved. The biggest thing in-
volved, in my judgment, is the very
point which the able Senator from New
Jersey was making just a few moments
ago; that is, the question of the guar-
anteed benefit.

Under the existing Social Security
system, we seek to provide an assured
benefit level in Social Security. So
when someone stops working, and they
start drawing their Social Security,
they are told, you will get X amount of
dollars per month in your Social Secu-
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rity check. In addition, of course, we
also provide for a cost-of-living adjust-
ment in that check.

So the beneficiary, in planning their
retirement, and their standard of living
under retirement, knows that each
month the Social Security check will
come, and it will be in this amount—a
guaranteed benefit—and that they can
count on that.

The privatization, first of all, under-
cuts the guaranteed benefit concept,
and carries with it the risk that your
monthly benefit check may be far less.
It also carries the risk it may be far
more. But who knows? Who knows?

Can you imagine the trauma of sen-
ior citizens all across the country if
the amount of their Social Security
check had been linked to the move-
ment of the stock market in recent
months? You would have some elderly
person, for whom Social Security is
their only source of income, reading
stories about the drop in the Dow
Jones and the Nasdaq and all the rest
of it, thinking to themselves: How
much is going to be in my next month-
ly check? How am I just going to get
through the necessities of life if the
amount of my Social Security check is
going to drop, because of it now being
tied to the movements in the market?

Any responsible discussion about this
has been that you would have an add-
on over and above Social Security that
might then be placed in the market, so
at least you would guarantee to the
person sort of the minimum retirement
upon which they could absolutely plan
and absolutely count. And that is what
needs to be laid out and debated.

The Senator from New Jersey has
pinpointed that concern. I commend
him for doing it. It is very important.
People need to focus on this issue. We
need to have this debate. We ought not
to be in a situation where the White
House Press Secretary can make the
kind of statements he is making, seek
to undercut confidence in the system,
and then use that as an argument for
some fundamental change which would
jeopardize the guaranteed benefit as-
pect of the Social Security system
which is an extremely important part
of it.

I thank the Senator for the excellent
job he is doing in bringing this issue to
the attention of the Nation.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. SAR-
BANES). Without objection, it is so or-
dered.

REVISED ALLOCATION TO SUB-
COMMITTEES FOR FISCAL YEAR
2003
Mr. BYRD. Mr. President, on Thurs-

day, June 27, the Senate Committee on
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Appropriations, by a unanimous roll-
call vote of 29 to 0, approved the alloca-
tion to subcommittees for fiscal year
2003.

On Wednesday, July 24—just this past
Wednesday—Congress adopted the con-
ference report to accompany H.R. 4775,
the fiscal year 2002 supplemental ap-
propriations bill.

Today, I submit a revised allocation
which has been modified, primarily, to
conform outlays for each sub-
committee with the outcome on the
supplemental.

These revised allocations were pre-
pared in consultation with my col-
league, Senator STEVENS, the distin-
guished ranking member of the com-
mittee, who stands with me committee
to presenting bills to the Senate con-
sistent with the allocations.

Furthermore, we stand committed to
oppose any amendments that would
breach the allocations.

I ask unanimous consent that a table
setting forth the revised allocation to
subcommittees be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SENATE COMMITTEE ON APPROPRIATIONS—REVISED FY
2003 SUBCOMMITTEE ALLOCATIONS DISCRETIONARY
SPENDING

[In millions of dollars]

Budget au-
thority

17,980
43,475 43,174
355,139 350,549
517 586
26,300 26,060

Subcommittee Outlays

Agriculture
Commerce
Defense
District of Columbia
Energy & Water ..

Foreign Operations ...
Interior
Labor-HHS-Education

18,273

Legislative Branch ...

Military Construction

Transportation

Treasury, General GOV't .........coovveeerverereernnrernnns
, HUD

Deficiencies

Total
Revised on July 25, 2002.

Mr. BYRD. Mr. President, I thank
the Chair and I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
WYDEN). Without objection, it is so or-
dered.

768,089 803,891

MORNING BUSINESS

Mr. REID. Mr. President, I ask unan-
imous consent the Senate proceed to a
period of morning business with Sen-
ators allowed to speak therein for a pe-
riod not to exceed more than 5 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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LEGISLATIVE HISTORY OF TITLE
VIII OF HR 2673: THE SARBANES-
OXLEY ACT OF 2002

Mr. LEAHY. Mr. President, yester-
day during my floor remarks on the
final passage of H.R. 2673, the Sar-
banes-Oxley Act, I requested unani-
mous consent that a section by section
analysis and discussion of Title VIII,
the Corporate and Criminal Fraud Ac-
countability Act, which I authored, be
included in the CONGRESSIONAL RECORD
as part of the official legislative his-
tory of those provisions of H.R. 2673.
That unanimous consent request was
granted, but due to a clerical error,
this essential legislative history was
not printed in yesterday’s CONGRES-
SIONAL RECORD.

It is my understanding that this doc-
ument will appear in yesterday’s CON-
GRESSIONAL RECORD when the historical
volume is compiled. However, in order
to provide guidance in the legal inter-
pretation of these provisions of Title
VIII of H.R. 2673 before that volume is
issued, I ask unanimous consent that
the same document be printed in to-
day’s CONGRESSIONAL RECORD and be
treated as legislative history for Title
VIII, offered by the sponsor of these
provisions, as if it had been printed
yesterday.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION ANALYSIS AND DISCUS-
SION OF THE CORPORATE AND CRIMINAL
FRAUD ACCOUNTABILITY ACT (TITLE VIII OF
H.R. 2673)

Title VIII has three major components
that will enhance corporate accountability.
Its terms track almost exactly the provi-
sions of S. 2010, introduced by Senator Leahy
and reported unanimously from the Com-
mittee on the Judiciary. Following is a brief
section by section and a legal analysis re-
garding its provisions.

SECTION-BY-SECTION ANALYSIS
Section 801.—Title. ‘‘Corporate and Criminal
Fraud Accountability Act.”

Section 802. Criminal penalties for altering doc-

uments

This section provides two new criminal
statutes which would clarify and plug holes
in the current criminal laws relating to the
destruction or fabrication of evidence and
the preservation of financial and audit
records.

First, this section would create a new 20—
yvear felony which could be effectively used
in a wide array of cases where a person de-
stroys or creates evidence with the intent to
obstruct an investigation or matter that is,
as a factual matter, within the jurisdiction
of any federal agency or any bankruptcy. It
also covers acts either in contemplation of
or in relation to such matters.

Second, the section creates a new 10-year
felony which applies specifically to the will-
ful failure to preserve audit papers of compa-
nies that issue securities. Section (a) of the
statute has two sections which apply to ac-
countants who conduct audits under the pro-
visions of the Securities and Exchange Act of
1934. Subsection (a)(1) is an independent
criminal prohibition on the destruction of
audit or review work papers for five years, as
that term is widely understood by regulators
and in the accounting industry. Subsection
(a)(2) requires the SEC to promulgate reason-
able and necessary regulations within 180
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days, after the opportunity for public com-
ment, regarding the retention of categories
of electronic and non-electronic audit
records which contain opinions, conclusions,
analysis or financial data, in addition to the
actual work papers. Willful violation of such
regulations would be a crime. Neither the
statute nor any regulations promulgated
under it would relieve any person of any
independent legal obligation under state or
federal law to maintain or refrain from de-
stroying such records. In Conference lan-
guage was added that further clarified that
the rulemaking called for under the (b) pro-
vision was mandatory, and gave the SEC au-
thority to amend and supplement such rules
in the future, after proper notice and com-
ment.

Section 803.—Debts nondischargeable if incurred
in violation of securities fraud laws

This provision would amend the federal
bankruptcy code to make judgments and set-
tlements arising from state and federal secu-
rities law violations brought by state or fed-
eral regulators and private individuals non-
dischargeable. Current bankruptcy law may
permit wrongdoers to discharge their obliga-
tions under court judgments or settlements
based on securities fraud and securities law
violations. The section, by its terms, applies
to both regulatory and more traditional
fraud matters, so long as they arise under
the securities laws, whether federal, state, or
local.

This provision is meant to prevent wrong-
doers from using the bankruptcy laws as a
shield and to allow defrauded investors to re-
cover as much as possible. To the maximum
extent possible, this provision should be ap-
plied to existing bankruptcies. The provision
applies to all judgments and settlements
arising from state and federal securities laws
violations entered in the future regardless of
when the case was filed.

Section 804.—Statute of limitations

This section would set the statute of limi-
tations in private securities fraud cases to
the earlier of two years after the discovery
of the facts constituting the violation or five
years after such violation. The current stat-
ute of limitations for most private securities
fraud cases is the earlier of three years from
the date of the fraud or one year from the
date of discovery. This provision states that
it is not meant to create any new private
cause of action, but only to govern all the al-
ready existing private causes of action under
the various federal securities laws that have
been held to support private causes of action.
This provision is intended to lengthen any
statute of limitations under federal securi-
ties law, and to shorten none. The section,
by its plain terms, applies to any and all
cases filed after the effective date of the Act,
regardless of when the underlying conduct
occurred.

Section 805.—Review and enhancement of crimi-
nal sentences in cases of fraud and evidence
destruction

This section would require the TUnited
States Sentencing Commission (‘‘Commis-
sion’’) to review and consider enhancing, as
appropriate, criminal penalties in cases in-
volving obstruction of justice and in serious
fraud cases. The Commission is also directed
to generally review the U.S.S.G. Chapter 8
guidelines relating to sentencing organiza-
tions for criminal misconduct, to ensure that
such guidelines are sufficient to punish and
deter criminal misconduct by corporations.
The Commission is asked to perform such re-
views and make such enhancements as soon
as practicable, but within 180 days at the
most.

Subsection 1 requires that the Commission
generally review all the base offense level

July 26, 2002

and sentencing enhancements under U.S.S.G.
§2J1.2. Subsection 2 specifically directs the
Commission to consider including enhance-
ments or specific offense characteristics for
cases based on various factors including the
destruction, alteration, or fabrication of
physical evidence, the amount of evidence
destroyed, the number of participants, or
otherwise extensive nature of the destruc-
tion, the selection of evidence that is par-
ticularly probative or essential to the inves-
tigation, and whether the offense involved
more than minimal planning or the abuse of
a special skill or position of trust. Sub-
section 3 requires the Commission to estab-
lish appropriate punishments for the new ob-
struction of justice offenses created in this
Act.

Subsections 4 and former subsection 5 of
the Senate passed bill, which was moved to
Title 11 in Conference, require the Commis-
sion to review guideline offense levels and
enhancements under U.S.S.G. §2Bl1.1, relat-
ing to fraud. Specifically, the Commission is
requested to review the fraud guidelines and
consider enhancements for cases involving
significantly greater than 50 victims and
cases in which the solvency or financial se-
curity of a substantial number of victims is
endangered. New Subsection 5 requires a
comprehensive review of Chapter 8 guide-
lines relating to sentencing organizations. It
is specifically intended that the Commis-
sion’s review of Section 8 be comprehensive,
and cover areas in addition to monetary pen-
alties, additional punishments such as super-
vision, compliance programs, probation and
administrative action, which are often ex-
tremely important in deterring corporate
misconduct.

Section 806.—Whistleblower protection for em-
ployees of publicly traded companies

This section would provide whistleblower
protection to employees of publicly traded
companies. It specifically protects them
when they take lawful acts to disclose infor-
mation or otherwise assist criminal inves-
tigators, federal regulators, Congress, super-
visors (or other proper people within a cor-
poration), or parties in a judicial proceeding
in detecting and stopping fraud. If the em-
ployer does take illegal action in retaliation
for lawful and protected conduct, subsection
(b) allows the employee to file a complaint
with the Department of Labor, to be gov-
erned by the same procedures and burdens of
proof now applicable in the whistleblower
law in the aviation industry. The employee
can bring the matter to federal court only if
the Department of Labor does not resolve
the matter in 180 days (and there is no show-
ing that such delay is due to the bad faith of
the claimant) as a normal case in law or eq-
uity, with no amount in controversy require-
ment. Subsection (¢) governs remedies and
provides for the reinstatement of the whis-
tleblower, backpay, and compensatory dam-
ages to make a victim whole, including rea-
sonable attorney fees and costs, as remedies
if the claimant prevails. A 90 day statute of
limitations for the bringing of the initial ad-
ministrative action before the Department
of Labor is also included.

Section 807.—Criminal penalties for securities
fraud

This provision would create a new 10-year
felony for defrauding shareholders of pub-
licly traded companies. The provision would
supplement the patchwork of existing tech-
nical securities law violations with a more
general and less technical provision, with
elements and intent requirements com-
parable to current bank fraud and health
care fraud statutes. It is meant to cover any
scheme or artifice to defraud any person in
connection with a publicly traded company.
The acts terms are not intended to encom-
pass technical definition in the securities
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laws, but rather are intended to provide a
flexible tool to allow prosecutors to address
the wide array of potential fraud and mis-
conduct which can occur in companies that
are publicly traded. Attempted frauds are
also specifically included.

DISCUSSION

Following is a discussion and analysis of
the Act’s Title 8 provisions.

Section 802 creates two new felonies to
clarify and close loopholes in the existing
criminal laws relating to the destruction or
fabrication of evidence and the preservation
of financial and audit records. First, it cre-
ates a new general anti shredding provision,
18 U.S.C. §1519, with a 10-year maximum pris-
on sentence. Currently, provisions governing
the destruction or fabrication of evidence
are a patchwork that have been interpreted,
often very narrowly, by federal courts. For
instance, certain current provisions make it
a crime to persuade another person to de-
stroy documents, but not a crime to actually
destroy the same documents yourself. Other
provisions, such as 18 U.S.C. §1503, have been
narrowly interpreted by courts, including
the Supreme Court in United States v.
Aguillar, 115 S. Ct. 593 (1995), to apply only to
situations where the obstruction of justice
can be closely tied to a pending judicial pro-
ceeding. Still other statutes have been inter-
preted to draw distinctions between what
type of government function is obstructed.
Still other provisions, such as sections 152(8),
1517 and 1518 apply to obstruction in certain
limited types of cases, such as bankruptcy
fraud, examinations of financial institutions,
and healthcare fraud. In short, the current
laws regarding destruction of evidence are
full of ambiguities and technical limitations
that should be corrected. This provision is
meant to accomplish those ends.

Section 1519 is meant to apply broadly to
any acts to destroy or fabricate physical evi-
dence so long as they are done with the in-
tent to obstruct, impede or influence the in-
vestigation or proper administration of any
matter, and such matter is within the juris-
diction of an agency of the United States, or
such acts done either in relation to or in
contemplation of such a matter or investiga-
tion. The fact that a matter is within the ju-
risdiction of a federal agency is intended to
be a jurisdictional matter, and not in any
way linked to the intent of the defendant.
Rather, the intent required is the intent to
obstruct, not some level of knowledge about
the agency processes of the precise nature of
the agency of court’s jurisdiction. This stat-
ute is specifically meant not to include any
technical requirement, which some courts
have read into other obstruction of justice
statutes, to tie the obstructive conduct to a
pending or imminent proceeding or matter
by intent or otherwise. It is also sufficient
that the act is done ‘“‘in contemplation’ of or
in relation to a matter or investigation. It is
also meant to do away with the distinctions,
which some courts have read into obstruc-
tion statutes, between court proceedings, in-
vestigations, regulatory or administrative
proceedings (whether formal or not), and less
formal government inquiries, regardless of
their title. Destroying or falsifying docu-
ments to obstruct any of these types of mat-
ters or investigations, which in fact are
proved to be within the jurisdiction of any
federal agency are covered by this statute.
Questions of criminal intent are, as in all
cases, appropriately decided by a jury on a
case-by-cases basis. It also extends to acts
done in contemplation of such federal mat-
ters, so that the timing of the act in relation
to the beginning of the matter or investiga-
tion is also not a bar to prosecution. The in-
tent of the provision is simple; people should
not be destroying, altering, or falsifying doc-
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uments to obstruct any government func-
tion. Finally, this section could also be used
to prosecute a person who actually destroys
the records himself in addition to one who
persuades another to do so, ending yet an-
other technical distinction which burdens
successful prosecution of wrongdoers.1 6

Second, Section 802 also creates a 10 year
felony, 18 U.S.C. §1520, to punish the willful
failure to preserve financial audit papers of
companies that issue securities as defined in
the Securities Exchange Act of 1934. The new
statute, in subsection (a)(1), would independ-
ently require that accountants preserve
audit work papers for five years from the
conclusion of the audit. Subsection (b) would
make it a felony to knowingly and willfully
violate the five-year audit retention period
in (1)(a) or any of the rules that the SEC
must issue under (1)(b). The materials cov-
ered in subsection (1)(b), which contains a
mandatory requirement for the SEC to
issues reasonable rules and regulations, are
intended to include additional records which
contain conclusions, opinions, analysis, and
financial data relevant to an audit or review.
Specifically included in such materials are
electronic communications such as emails
and other electronic records. The Conference
added the ability of the SEC to update its
rules to specifically allow it to capture addi-
tional types of records that could become
important in the future as technologies and
practices of the accounting industry change.
The regulations are intended to cover the re-
tention of all such substantive material,
whether or not the conclusions, opinions,
analyses or data in such records support the
final conclusions reached by the auditor or
expressed in the final audit or review so that
state and federal law enforcement officials
and regulators and victims can conduct more
effective inquiries into the decisions and de-
terminations made by accountants in audit-
ing public corporations. Non-substantive ma-
terials, however, such as administrative
records, which are not relevant to the con-
clusions or opinions expressed (or not ex-
pressed), need not be included in such reten-
tion regulations. The language of the provi-
sion is clear. The SEC ‘‘shall” and ‘‘is re-
quired” to promulgate regulations relating
to the retention of the categories of items
which are specifically enumerated in the
statutory provision. ‘“Reviews,” as well as
audits are also recovered by both (a) and (b).
When a publicly traded company is involved,
the precise name which the auditor chooses
to give to an engagement is not important.
Documents pertinent to the substance of
such financial audits or review should be pre-
served. Willful violation of these regulations
will also be a crime under this section.

In light of the apparent massive document
destruction by Andersen, and the company’s
apparently misleading document retention
policy, even in light of its prior SEC viola-
tions, it is intended that the SEC promul-
gate rules and regulations that require the
retention of such substantive material, in-
cluding material which casts doubt on the
views expressed in the audit of review, for
such a period as is reasonable and necessary
for effective enforcement of the securities
laws and the criminal laws, most of which
have a five-year statute of limitations. It
should also be noted that criminal tax viola-
tions, which many of these documents relate
to, have a six-year statute of limitations and
the regulatory portion of the Act requires a
7 year retention period. By granting the SEC
the power to issue such regulations, it is not
intended that the SEC be prohibited from
consulting with other government agencies,
such as the Department of Justice, which
has primary authority regarding enforce-
ment of federal criminal law or pertinent
state regulatory agencies. Nor is it the in-
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tention of this provision that the general
public, private or institutional investors, or
other investor or consumer protection
groups be excluded from the SEC rulemaking
process. These views of these groups, who
often represent the victims of fraud, should
be considered at least on an equal footing
with “‘industry experts’” and others who par-
ticipate in the rulemaking process at the
SEC.

This section not only penalizes the willful
failure to maintain specified audit records,
but also will result in clear and reasonable
rules that will require accountants to put
strong safeguards in place to ensure that
such corporate audit records are retained.
Had such clear requirements and policies
been established at the time Andersen was
considering what to do with its audit docu-
ments, countless documents might have been
saved from the shredder. The idea behind the
statute is not only to provide for prosecution
of those who obstruct justice, but to ensure
that important financial evidence is retained
so that law enforcement officials, regulators,
and victims can assess whether the law was
broken to begin with and, if so, whether or
not such was done intentionally, or with or
without the knowledge or assistance of an
auditor.

Section 803 amends the Bankruptcy Code
to make judgments and settlements based
upon securities law violations non-discharge-
able, protecting victims’ ability to recover
their losses. Current bankruptcy law may
permit such wrongdoers to discharge their
obligations under court judgments or settle-
ments based on securities fraud and other se-
curities violations. This loophole in the law
should be closed to help defrauded investors
recoup their losses and to hold accountable
those who violate securities laws after a gov-
ernment unit or private suit results in a
judgment or settlement against the wrong-
doer. This provision is meant to prevent
wrongdoers from using the bankruptcy laws
as a shield and to allow defrauded investors
to recover as much as possible. To the max-
imum extent possible, this provision should
be applied to existing bankruptcies. The pro-
vision applies to all judgments and settle-
ments arising from state and federal securi-
ties laws violations entered in the future re-
gardless of when the case was filed.

State securities regulators have indicated
their strong support for this change in the
bankruptcy law. Under current laws, state
regulators are often forced to ‘‘reprove’”’
their fraud cases in bankruptcy court to pre-
vent discharge because remedial statutes
often have different technical elements than
the analogous common law causes of action.
Moreover, settlements may not have the
same collateral estoppel effect as judgments
obtained through fully litigated legal pro-
ceedings. In short, with their resources al-
ready stretched to the breaking point, state
regulators must plow the same ground twice
in securities fraud cases. By ensuring securi-
ties law judgments and settlements in state
cases are non-dischargeable, precious state
enforcement resources will be preserved and
directed at preventing fraud in the first
place.

Section 804 protects victims by extending
the statute of limitations in private securi-
ties fraud cases. It would set the statute of
limitations in private securities fraud cases
to the earlier of five years after the date of
the fraud or two years after the fraud was
discovered. The current statute of limita-
tions for most such fraud cases is three years
from the date of the fraud or one year after
discovery, which can unfairly limit recovery
for defrauded investors in some cases. It ap-
plies to all private securities fraud actions
for which private causes of actions are per-
mitted and applies to any case filed after the
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date of enactment, no matter when the con-
duct occurred. As Attorney General Gregoire
testified at the Committee hearing, in the
Enron state pension fund litigation the cur-
rent short statute of limitations has forced
some states to forgo claims against Enron
based on alleged securities fraud in 1997 and
1998. In Washington state alone, the short
statute of limitations may cost hard-work-
ing state employees, firefighters and police
officers nearly $50 million in lost Enron in-
vestments which they can never recover.

Especially in complex securities fraud
cases, the current short statute of limita-
tions may insulate the worst offenders from
accountability. As Justices O’Connor and
Kennedy said in their dissent in Lampf,
Pleva. Lipkind, Prupis, & Petigrow v. Gil-
bertson, 111 S. Ct. 2773 (1991), the 5-4 decision
upholding this short statute of limitations in
most securities fraud cases, the current ‘‘one
and three’ limitations period makes securi-
ties fraud actions ‘‘all but a dead letter for
injured investors who by no conceivable
standard of fairness or practicality can be
expected to file suit within three years after
the violation occurred.” The Consumers
Union and Consumer Federation of America,
along with the AFL-CIO and other institu-
tional investors, strongly support the bill,
and views this section in particular as a
needed measure to protect investors.

The experts agree with that view. In fact,
the last two SEC Chairmen supported ex-
tending the statute of limitations in securi-
ties fraud cases. Former Chairman Arthur
Levitt testified before a Senate Sub-
committee in 1995 that ‘‘extending the stat-
ute of limitations is warranted because
many securities frauds are inherently com-
plex, and the law should not reward the per-
petrator of a fraud, who successfully con-
ceals its existence for more than three
years.” Before Chairman Levitt, in the last
Bush administration, then SEC Chairman
Richard Breeden also testified before Con-
gress in favor of extending the statute of
limitations in securities fraud cases. React-
ing to the Lampf opinion, Breeden stated in
1991 that ‘‘[e]vents only come to light years
after the original distribution of securities,
and the Lampf cases could well mean that by
the time investors discover they have a case,
they are already barred from the court-
house.”” Both the FDIC and the State securi-
ties regulators joined the SEC in calling for
a legislative reversal of the Lampf decisions
at that time.

In fraud cases the short limitations period
under current law is an invitation to take
sophisticated steps to conceal the deceit.
The experts have long agreed on that point,
but unfortunately they have been proven
right again. As recent experience shows, it
only takes a few seconds to warm up the
shredder, but unfortunately it will take
years for victims to put this complex case
back together again. It is time that the law
is changed to give victims the time they
need to prove their fraud cases.

Section 805 of the Act ensures that those
who destroy evidence or perpetrate fraud are
appropriately punished. It would require the
Commission to consider enhancing criminal
penalties in cases involving obstruction of
justice and serious fraud cases where a large
number of victims are injured or when the
victims face financial ruin.

The Act is not intended as criticism of the
current guidelines, which were based on the
hard work of the Commission to conform
with the goals of prior existing law. Rather,
it is intended to join the provisions of the
Act which substantially raise current statu-
tory maximums in the law as a policy ex-
pression that the former penalties were in-
sufficient to deter financial misconduct and
to request the Commission to review and en-
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hance its penalties as appropriate in that
light.

Currently, the U.S.S.G. recognize that a
wide variety of conduct falls under the of-
fense of ‘‘obstruction of justice.” For ob-
struction cases involving the murder of a
witness or another crime, the U.S.S.G. allow,
by cross reference, significant enhancements
based on the underlying crimes, such as mur-
der or attempted murder. For cases when ob-
struction is the only offense, however, they
provide little guidance on differentiating be-
tween different types of obstruction. This
provision requests that the Commission con-
sider raising the penalties for obstruction
where no cross reference is available and de-
fining meaningful specific enhancements and
adjustments for cases where evidence and
records are actually destroyed or fabricated
(and for more serious cases even within that
category of case) so as to thwart investiga-
tors, a serious form of obstruction.

This provision and Title 11, also require
that the Commission consider enhancing the
penalties in fraud cases which are particu-
larly extensive or serious, even in addition
to the recent amendments to the Chapter 2
guidelines for fraud cases. The current fraud
guidelines require that the sentencing judge
take the number of victims into account, but
only to a very limited degree in small and
medium-sized cases. Specifically, once there
are more than 50 victims, the guidelines do
not require any further enhancement of the
sentence. A case with 51 victims, therefore,
may be treated the same as a case with 5,000
victims. As the Enron matter demonstrates,
serious frauds, especially in cases where pub-
licly traded securities are involved, can af-
fect thousands of victims.

In addition, current guidelines allow only
very limited consideration of the extent of
devastation that a fraud offense causes its
victims. Judges may only consider whether a
fraud endangers the ‘‘solvency or financial
security” of a victim to impose an upward
departure from the recommended sentencing
range. This is not a factor in establishing the
range itself unless the victim is a financial
institution. Subsection (5) requires the Com-
mission to consider requiring judges to con-
sider the extent of such devastation in set-
ting the actual recommended sentencing
range in cases such as the Enron matter,
when many private victims, including indi-
vidual investors, have lost their life savings.
Finally this provision requires a complete
review of the Chapter 8 corporate mis-
conduct guidelines, which should include not
only monetary penalties but other actions
designed to deter organizational crime, such
as probation and compliance enforcement
schemes.

Section 806 of the Act would provide whis-
tleblower protection to employees of pub-
licly traded companies who report acts of
fraud to federal officials with the authority
to remedy the wrongdoing or to supervisors
or appropriate individuals within their com-
pany. Although current law protects many
government employees who act in the public
interest by reporting wrongdoing, there is no
similar protection for employees of publicly
traded companies who blow the whistle on
fraud and protect investors. With an unprec-
edented portion of the American public in-
vesting in these companies and depending
upon their honesty, this distinction does not
serve the public good.

In addition, corporate employees who re-
port fraud are subject to the patchwork and
vagaries of current state laws, even though
most publicly traded companies do business
nationwide. Thus, a whistleblowing em-
ployee in one state (e.g., Texas, see supra)
may be far more vulnerable to retaliation
than a fellow employee in another state who
takes the same actions. Unfortunately, com-
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panies with a corporate culture that pun-
ishes whistleblowers for being ‘‘disloyal’ and
“litigation risks” often transcend state
lines, and most corporate employers, with
help from their lawyers, know exactly what
they can do to a whistleblowing employee
under the law. U.S. laws need to encourage
and protect those who report fraudulent ac-
tivity that can damage innocent investors in
publicly traded companies. The Act is sup-
ported by groups such as the National Whis-
tleblower Center, the Government Account-
ability Project, and Taxpayers Against
Fraud, all of whom have written a letter
placed in the Committee record calling this
bill ‘“‘the single most effective measure pos-
sible to prevent recurrences of the Enron de-
bacle and similar threats to the nation’s fi-
nancial markets.”

This provision would create a new provi-
sion protecting employees when they take
lawful acts to disclose information or other-
wise assist criminal investigators, federal
regulators, Congress, their supervisors (or
other proper people within a corporation), or
parties in a judicial proceeding in detecting
and stopping actions which they reasonably
believe to be fraudulent. Since the only acts
protected are ‘‘lawful’” ones, the provision
would not protect illegal actions, such as the
improper public disclosure of trade secret in-
formation. In addition, a reasonableness test
is also provided under the subsection (a)(1),
which is intended to impose the normal rea-
sonable person standard used and interpreted
in a wide variety of legal contexts (See gen-
erally Passaic Valley Sewerage Commis-
sioners v. Department of Labor, 992 F. 2d 474,
478). Certainly, although not exclusively, any
type of corporate or agency action taken
based on the information, or the information
constituting admissible evidence at any
later proceeding would be strong indicia that
it could support such a reasonable belief. The
threshold is intended to include all good
faith and reasonable reporting of fraud, and
there should be no presumption that report-
ing is otherwise, absent specific evidence.

Under new protections provided by the
Act, if the employer does take illegal action
in retaliation for such lawful and protected
conduct, subsection (b) allows the employee
to elect to file an administrative complaint
at the Department of Labor, as is the case
for employees who provide assistance in
aviation safety. Only if there is not final
agency decision within 180 days of the com-
plaint (and such delay is not shown to be due
to the bad faith of the claimant) may he or
she may bring a de novo case in federal court
with a jury trial available (See United States
Constitution, Amendment VII; Title 42
United States Code, Section 1983). Should
such a case be brought in federal court, it is
intended that the same burdens of proof
which would have governed in the Depart-
ment of Labor will continue to govern the
action. Subsection (c) of this section re-
quires both reinstatement of the whistle-
blower, backpay, and all compensatory dam-
ages needed to make a victim whole should
the claimant prevail. The Act does not sup-
plant or replace state law, but sets a na-
tional floor for employee protections in the
context of publicly traded companies.

Section 807 creates a new 25 year felony
under Title 18 for defrauding shareholders of
publicly traded companies. Currently, unlike
bank fraud or health care fraud, there is no
generally accessible statute that deals with
the specific problem of securities fraud. In
these cases, federal investigators and pros-
ecutors are forced either to resort to a
patchwork of technical Title 15 offenses and
regulations, which may criminalize par-
ticular violations of securities law, or to
treat the cases as generic mail or wire fraud
cases and to meet the technical elements of
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those statutes, with their five year max-
imum penalties.

This bill, then, would create a new 25 year
felony for securities fraud—a more general
and less technical provision comparable to
the bank fraud and health care fraud stat-
utes in Title 18. It adds a provision to Chap-
ter 63 of Title 18 at section 1348 which would
criminalize the execution or attempted exe-
cution of any scheme or artifice to defraud
persons in connection with securities of pub-
licly traded companies or obtain their
money or property. The provision should not
be read to require proof of technical ele-
ments from the securities laws, and is in-
tended to provide needed enforcement flexi-
bility in the context of publicly traded com-
panies to protect shareholders and prospec-
tive shareholders against all the types
schemes and frauds which inventive crimi-
nals may devise in the future. The intent re-
quirements are to be applied consistently
with those found in 18 U.S.C. §§1341, 1343,
1344, 1347.

By covering all ‘‘schemes and artifices to
defraud” (see 18 U.S.C. §§1344, 1341, 1343,
1347), new §1348 will be more accessible to in-
vestigators and prosecutors and will provide
needed enforcement flexibility and, in the
context of publicly traded companies, pro-
tection against all the types schemes and
frauds which inventive criminals may devise
in the future.

———

VOTE EXPLANATION

Mr. BIDEN: Mr. President, I arrived
in Washington this morning after the
vote to invoke cloture on the nomina-
tion of Julia Smith Gibbons, to be
United States Circuit Judge for the
Sixth Circuit.

It was my intention to be here in
time to vote in favor of this cloture
motion.

Unfortunately, the catenary wire
providing power for Amtrak was
knocked down in Elkton, MD. This de-
layed the train on which I was trav-
eling and regrettably prevented me
from being present to vote.

——————

THE FEDERALIST SOCIETY:
SETTING THE RECORD STRAIGHT

Mr. HATCH. Mr. President, I also
take this opportunity today to right a
wrong. Over the past 2 years, members
of The Federalist Society have been
much maligned by some of my Demo-
crat colleagues, no doubt because they
see political advantage in doing so. The
Federalist Society has even been pre-
sented as an ’evil cabal’ of conservative
lawyers. Its members have been sub-
jected to questions which remind one
of the McCarthy hearings of the early
1950’s. Detractors have painted a pic-
ture which is surreal, twisted and un-
true.

The truth is that liberal orthodoxies
reign rampant and often unchecked in
a majority of this countries law
schools and in the legal profession, and
that the left is shocked that an asso-
ciation of constitutionalist lawyers
would exist, much less include the no-
table legal minds it does.

During the mid-1990’s, Professor
James Lindgren of Northwestern Uni-
versity Law School conducted a survey
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of law school professors and came to
the fallowing conclusion. At the fac-
ulties of the top 100 law schools 80 per-
cent of law professors were Democrats,
or leaned left, and only 13 percent were
Republicans, or leaned right. These lib-
eral professors promulgate their ide-
ology in and outside the classroom.

Anyone associated with America’s
campuses or law schools knows that
nonliberal views are regularly stifled
and those espousing those views are
often publicly shunned and ridiculed. It
was this environment of hostility to
freedom of expression and the exchange
of ideas in universities that set the
stage for the formation of the Fed-
eralist Society. And given my Demo-
crat colleagues’ reaction to the Soci-
ety, it appears to be fighting against
liberal narrow-mindedness still.

In 1982, the Federalist Society was
organized, not to foster any political
agenda, but to encourage debate and
public discourse on social and legal
issues. Over the past 20 years the Fed-
eralist Society has accomplished just
that. It has served to open the channels
of discourse and debate in many of
America’s law schools.

The Federalist Society espouses no
official dogma. Its members share ac-
ceptance of three universal ideas: 1.
that government’s essential purpose is
the preservation of freedom; 2. that our
Constitution embraces and requires
separation of governmental powers;
and 3. that judges should interpret the
law, not write it.

For the vast majority of Americans,
these are not controversial issues.
Rather, they are basic Constitutional
assertions that are essential to the sur-
vival of our republic. They are truths
that have united Americans for more
than two centuries. Recently we have
seen the emergence of some groups
that seek to undermine the third of
these ideas—that judges should not
write laws. These groups have at-
tempted to use the judiciary to cir-
cumvent the democratic process and
impose their minority views on the
American people.

This judicial activism is a nefarious
practice that seeks to undermine the
principle of democratic rule. It results
in an unelected oligarchy, government
by a small elite. Judicial activism im-
poses the will of a small group of po-
liticized lawyers upon the American
people and undermines the work of the
people’s representatives.

Indeed, if the radical left is success-
ful, if we continue to appoint judges
that are committed to writing law and
not interpreting it, than all of us can
just g0 home. We can resign ourselves
to live under the oligarchical rule of
lawyers. I happen to know a few law-
yers, and please trust me when I say,
this is not a good idea.

Beyond acceptance to its three key
ideas, freedom, separation of powers,
and that judges should not write laws,
it is challenging, if not impossible, to
find consensus among Federalist Soci-
ety members. Its members hold a wide
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array of differing views. They are so di-
verse that it is impossible to describe a
Federalist Society philosophy.

The assertion that members are ideo-
logical carbon copies of each other is
ludicrous. The Society revels in open,
thoughtful, and rigorous debate on all
issues. It rests on the premise that
public policy and social issues should
not be accepted as part of a party-line
but rather warrant much thought and
dialogue. Any organization that spon-
sors debate on issues of public impor-
tance, as opposed to self-serving indoc-
trination, is healthy for us all.

Now, how does the Federalist Society
accomplish its goal? Not by lobbying
Congress, writing amicus briefs, or
issuing press releases. The Federalist
Society seeks only to sponsor fair, seri-
ous, and open debate about the need to
enhance individual freedom and the
role of the courts in saying what the
law is rather than what it should be.
The Society believes that debate is the
best way to ensure that legal principles
that have not been the subject of suffi-
cient attention for the past several
decades receive a fair hearing.

The Federalist Society’s commit-
ment to fair and open debate can be
seen by a small sampling of some par-
ticipants in its meetings and sympo-
siums. They have included scores of
liberals like Justices Ruth Bader Gins-
burg and Stephen Bryer, Michael
Dukakis, Barney Frank, Abner Mikva,
Alan Dershowitz, Laurence Tribe,
Steve Shapiro, Christopher Hitchins
and Ralph Nader, just to name a few.

I would like to include for the
RECORD a list of 60 participants in Fed-
eralist Society events that dem-
onstrates the remarkable diversity of
thought of Federalist Society events.
One of them is Nadine Strossen, Presi-
dent of the ACLU, who has participated
in Federalist Society functions regu-
larly and constantly since its founding.
She has praised its fundamental prin-
ciple of individual liberty, its high-pro-
file on law school campuses, and its in-
tellectual diversity, noting that there
is frequently strenuous disagreement
among members about the role of the
courts. Strossen has even said that she
cannot draw any firm conclusion about
a potential judicial nominee’s views
based on the fact that he is a Fed-
eralist Society member.

It seems to me that an organization
that includes such a wide array of opin-
ion serves this nation well and does not
deserve the vilification it gets from the
usual suspects.

There are many notable conserv-
atives that also affiliate with the Fed-
eralist Society. But as the members of
the Senate demonstrate, even amongst
those that are often labeled ‘‘conserv-
atives” there is a much disagreement
on most social and political issues.
Some often portray the Federalist So-
ciety as a tightly-knit, well-organized
coalition of conservative lawyers who
are united by their right-wing ide-
ology. This is far from true. Allow me
to illustrate further.
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Two years ago the Washington
Monthly published an article entitled
“The Conservative Cabal That’s Trans-
forming American Law,” which cited a
1999 decision by a panel of the D.C. Cir-
cuit’s Court of Appeals as the ‘‘net-
work’s most far-reaching victory in re-
cent years’. The decision overturned
some of the EPA’s clean-air standards
on the grounds that it was unconstitu-
tional for Congress to delegate legisla-
tive authority to the executive branch.
C. Boyden Gray, a former White House
Counsel for the first President Bush
and a member of the Federalist Soci-
ety’s Board of Visitors, filed an amicus
brief making the winning argument.

However, this is not the smoking gun
case that opponents of the Federalist
Society would have us believe it to be
to prove that it is part of the vast right
wing conservative conspiracy. First,
the case was overturned on appeal by
the Supreme Court, in a decision writ-
ten by Justice Antonin Scalia, a fre-
quent participant in Federalist Society
activities who was the faculty advisor
to the organization when he taught at
the University of Chicago.

Second, the Washington Monthly
piece also attacked Boyden Gray as a
water carrier for the Federalist Society
for advancing Microsoft’s effort
against antitrust enforcement. Of
course, Mr. Gray serves on the Soci-
ety’s Board of Visitors with Robert
Bork, who has been Microsoft’s chief
intellectual adversary.

Not quite the vast right wing con-
spiracy hobgoblin some of my col-
leagues would have the American peo-
ple believe in.

A close examination of the Federalist
Society reveals not a tight-knit organi-
zation that demands ideological unity,
but an association of lawyers, much
like the early bar associations that
first appeared in this country in the
late 19th century, made up of individ-
uals from across the political spectrum
who are committed to the principles of
freedom and the rule of law according
to the Constitution. As a former co-
chairman myself, I applaud that the
President has sought out its members
to fill the federal bench.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

60 DIVERSE PARTICIPANTS IN FEDERALIST

SOCIETY EVENTS
SUPREME COURT JUSTICES
. Justice Stephen Breyer
. Justice Ruth Bader Ginsburg
. Justice Anthony Kennedy
. Justice Antonin Scalia
. Justice Clarence Thomas
CABINET MEMBERS
6. Griffin Bell
7. Abner Mikva
8. Bernard Nussbaum
9
1

G W N

. Zbigniew Brezinski
0. Alan Keyes
ELECTED
11. Barney Frank
12. Michael Dukakis
13. George Pataki
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14. Eugene McCarthy
15. Charles Robb
16. Jim Wright
17. Mayor Willie Brown
JUDGES
18. Robert Bork
19. Guido Calabrasi
20. Richard Posner
21. Alex Kozinski
22. Pat Wald
23. Stephen Williams
LAW SCHOOL DEANS
24. Robert Clark—Harvard
25. Anthony Kronman—Yale
26. Paul Brest—Stanford
27. John Sexton—NYU
28. Geoffrey Stone—Chicago
LAW SCHOOL PROFESSORS
29. Alan Dershowitz—Harvard
30. Laurence Tribe—Harvard
31. Cass Sunstein—Chicago
INTEREST GROUPS
32. Nadine Strossen—President,
ACLU
33. Steve Shapiro—General Counsel,
ACLU
34. Ralph Nader—Public Citizen Liti-
gation Group
35. Patricia Ireland—Fmr. President,
NOwW
36. Anthony Podesta—People for the
American Way
37. Martha Barnett—Fmr. President,
ABA
38. George Bushnell—Fmr. President,
ABA

39. Robert Raven—Fmr. President,
ABA
40. Talbot ‘‘Sandy’” D’Alemberte—

Fmr. President, ABA

41. Larry Gold—Assc. General Coun-
sel, AFL-CIO

42. Damon Silvers—Assc.
Counsel, AFL-CIO

43. Nan Aron—Exec. Dir., Alliance for
Justice

44, Richard Sincere—Pres., Gays and
Lesbians for Individual Liberty

45. Michael Myers—NY Civil Rights
Commission

46. Samuel Jordan—Fmr. Dir., Pro-
gram to Abolish the Death Penalty—
Amnesty Int’l

General

47. Marcia Greenburger—Co. Pres.,
National Women’s Law Center
48. Victor Schwartz—Gen. Cnsl.,

American Tort Reform Assoc.

49. Linda Chavez—Pres., Center for
Equal Opportunity

50. Ward Connerly—Founder/Chair-
man, American Civil Rights Initiative

51. Thomas Sowell—Hoover Institute

52. Michael Horowitz—Hudson Insti-
tute

53. Clint Bolick—VP, Institute for
Justice

COLUMNISTS

54. Christopher Hitchins—The Nation

55. Michael Kinsley—Slate/The New
Republic

56. Juan Williams—NPR/The Wash-
ington Post

57. George Will—ABC News

58. Bill Kristol—The Weekly Stand-
ard

59. Nat Hentoff—The Village Voice

60. Richard Cohen—The Washington
Post
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FURTHER EVIDENCE THAT ONE
DAY IS NOT ENOUGH TIME

Mr. LEVIN. Mr. President, yesterday
a report was released by the General
Accounting Office, Gun Control: Poten-
tial Effects of Next-Day Destruction of
NICS Background Check Records. The
report provides evidence that one day
is simply not enough time for law en-
forcement agencies to complete thor-
ough and accurate analysis of purchase
records. Under current National In-
stant Criminal Background Check Sys-
tem regulations, records of allowed
firearms sales can be retained for up to
90 days, after which the records must
be destroyed. On July 6, 2001, the De-
partment of Justice published proposed
changes to the NICS regulations that
would reduce the maximum retention
period from 90 days to only one day.

Yesterday’s GAO report found that
during the first 6 months in which the
90-day retention policy was in effect,
the Federal Bureau of Investigation
used the records to launch 235 firearm-
retrieval actions, an investigation and
coordinated attempt to retrieve a fire-
arm with state or local law enforce-
ment assistance. Of the 235 firearm-re-
trieval actions, 228 or 97 percent could
have not been initiated under the one-
day record destruction policy. An addi-
tional 179 firearm-retrieval actions
could have been initiated under the 90-
day record retention policy, according
to records, but the firearm had not yet
been transferred to the buyer. The one-
day destruction policy, according to
the report, would make it difficult for
the FBI to assist law enforcement
agencies in gun-related investigations,
and ultimately, compromise public
safety. Internal Department of Justice
memos further indicate that the FBI’s
90-day retention policy is within the
scope of the Brady Law.

The retention of NICS Background
Check Records for a 90-day period of
time is critical, and I am greatly con-
cerned by the Attorney General’s ac-
tion. I support the ‘“Use NICS in Ter-
rorist Investigations Act” introduced
by Senators KENNEDY and SCHUMER.
This legislation would simply codify
the 90-day period for law enforcement
to retain and review NICS data. The
GAO report provides further evidence
that the Schumer-Kennedy bill is good
policy. I urge my colleagues to support
this common sense piece of gun-safety
legislation.

————

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Mr. President,
I rise today to speak about hate crimes
legislation I introduced with Senator
KENNEDY in March of last year. The
Local Law Enforcement Act of 2001
would add new categories to current
hate crimes legislation sending a sig-
nal that violence of any Kkind is unac-
ceptable in our society.

I would like to describe a terrible
crime that occurred May 14, 1994 in Na-
tional City, CA. A gay man was beaten
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by four men who yelled anti-gay slurs.
The assailants, Juan Gonzales and
Maico Amon, both 20, were charged in
connection with the incident.

I believe that government’s first duty
is to defend its citizens, to defend them
against the harms that come out of
hate. The Local Law Enforcement En-
hancement Act of 2001 is now a symbol
that can become substance. I believe
that by passing this legislation and
changing current law, we can change
hearts and minds as well.

—————

CORRECTION OF THE RECORD RE-
GARDING RESOURCES FOR MEDI-
CARE PRESCRIPTION DRUGS AND
TAX RELIEF

Mr. GRASSLEY. Mr. President, yes-
terday some on the other side attacked
last year’s bipartisan tax relief legisla-
tion. They were led by the distin-
guished Majority Leader, Senator ToMm
DASCHLE. As an example of these
claims, I ask unanimous consent to
place in the RECORD an article from
yesterday’s edition of Roll Call Daily.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Roll Call Daily, July 25, 2002]

DASCHLE BLAMES BUSH TAX CUT FOR FAILURE
ON PRESCRIPTION DRUG REFORM

(By Polly Forster)

Senate Majority Leader Thomas Daschle
(D-S.D.) expressed frustration with the
chamber’s failure to enact a sweeping Medi-
care prescription drug benefit and blamed
President’ Bush’s $1.35 trillion tax cut for
“‘starving’ the opportunity to pass substan-
tial reform.

Daschle also expressed doubt that a con-
ference committee will be able to work out
the differences in the House and Senate
versions of trade legislation before the
Houses recesses this week.

Daschle charged that House Ways and
Means Chairman Bill Thomas (R-Calif.) was
possibly undermining a key component of
the Senate trade bill by revisiting the details
of the Trade Adjustment Assistance bill and
thereby delaying a final result.

“It sounds like he’s trying to undermine
the TAA package,” Daschle said. “‘If that’s
the case, we’ll wait until September.”

Legislation on prescription drug benefits
appeared similarly in flux. Daschle said
Democrats were forced to revise their prior-
ities because last year’s tax cut shrunk the
possibilities available to them.

“We don’t have the resources because, in
large measure, the tax cut precludes it,”
Daschle said.” Because of the tax cut and the
deficits we are now facing, we’ve got to be
concerned about the overall cost.”

But a Senate GOP leadership aide dis-
missed the validity of that argument, saying
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that Democrats now find themselves in a
corner and are ‘‘grasping at straws’ to avoid
the blame.

‘“Because Democrats stopped the bipar-
tisan Finance Committee from doing its
work, they’ve caused every possible drug
proposal to fail in the Senate,” said the GOP
aid.

Since none of the proposals for drug ben-
efit reform passed through the Finance Com-
mittee, all measures are subject to a 60-vote
threshold.

Senate Finance Chairman Max Baucus (D-
Mont.) has spent the last several days in
meetings with key lawmakers from both
sides in an effort to craft something most
Senators could agree to.

Daschle said the goal of the talks is to find
a proposal broad enough to win over at least
10 Republicans. ““We only got 52 for a Demo-
cratic bill, he said, ‘‘and we need the other
eight. That means we’ve got to scale back
and to broaden our level of support.”

Daschle said Democrats will not be offer-
ing any more proposals but instead will be
looking to craft a bipartisan measure.

Baucus spokesman Michael Siegel said the
Senator was looking at two approaches to
the issue: using Medicare as the channel to
deliver drug benefits and where unavailable
using private companies, and also to extend-
ing a ‘‘catastrophic’ coverage bill that was
short of nine votes Wednesday.

Daschle said the Senate will stay on the
issue as long as it takes,including the early
part of September after the recess, until
there is a result—possibly forestalling con-
sideration of a bill to create the federal de-
partment of Homeland Security.

‘It means our highest priority is to get the
bill done and we don’t do other things until
we get it done,’” he said.

Daschle vowed an equal commitment to re-
taining the worker protection element in the
trade package now in conference.

“We’re in no hurry,” he said. ‘“It’s more
important to me to have a good package
even if that means we have to wait until Oc-
tober.”

A top Senate Democratic aide said nego-
tiations broke down Thursday morning over
the TAA element, which would provide
health coverage for workers displaced by
international trade.

Senate Democrats expected Thomas to
concede ground on that part as the House
was only just able to pass their bill on the
floor.

The breakdown left at least one Senate
Democratic leadership aid frustrated. ‘“It’s
ridiculous for Thomas to be stuck on this be-
cause it’s his chamber that needs to attract
the votes to pass the bill, not the Senate,”
said the aide.

Mr. GRASSLEY. There is a very so-
phisticated, well-coordinated campaign
on the part of the Democratic Leader-
ship to derail last year’s bipartisan tax
relief. It seems that everything that
ails us as a nation is laid at the feet of
the tax cut. I'm sure that the next at-
tack will be that tax relief causes the
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Decline of Western Civilization. Or,
perhaps, the Democratic Leadership
would twist a phrase from Justice Oli-
ver Wendell Holmes and claim that
“record high taxes are the price we
must pay for a civilized society.”

Many in the media agree with this
concept and rarely, if ever, challenge
the factual basis for these attacks on
last year’s tax cut bill. Well, let me
tell my friends in the Democratic
Leadership, I'm going to correct the
record every time. It’s fine to attack
tax relief, if you must, on ideological
grounds. If the Democratic Leadership
thinks we need to maintain record lev-
els of taxation and keep growing gov-
ernment. That’s something on which
we can disagree.

On facts, however. I'm going to cor-
rect the use of incorrect data. I'm also
going to compare the record of the
Democratic Leadership against the
specific attack on the tax cut.

A couple days ago, I corrected the
record on incorrect data used with re-
spect to the scoring of permanent
death tax relief. Today, I'm going to
take the latest attack and compare it
with the record of the Democratic
Leadership.

The Roll Call Daily article is entitled
“Daschle blames Bush Tax Cut for
Failure on Prescription Drug Reform.”
According to the article, the Distin-
guished Majority Leader said and I
quote:

We don’t have the resources, because, in
large measure, the tax cut precludes it. Be-
cause of the tax cut and the deficits we are
now facing, we’ve got to be concerned about
the overall cost.

Now, I noticed this same point being
made by others in the Democratic
Leadership. I must say the Democratic
Leadership spends a lot of time coordi-
nating messages. They are very good at
it. Perhaps, though, if less time were
spent on perfecting partisan attacks on
the President and Congressional Re-
publicans, we might resolve more prob-
lems. After all, isn’t that what we’re
paid to do? That is, do the People’s
business.

So, the charge is the tax cut ate the
surplus and there’s not enough money
left for a Medicare prescription drug
benefit. It’s all the President’s fault.
It’s the fault of the bipartisan budget
resolution, Boy, do I get tired of hear-
ing this stuff. It gets very old.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

COMPARISON OF BUSH, DEMOCRATIC, AND SENATE PASSED BUDGETS

(Fiscal year 2002 through 2011)

Senate
passed

Democratic

Bush budg-
et alternative

Project Surplus

56T 56T

« Social Security Trust Fund (for debt paydown)*

25T 25T

« Medicare Trust Fund (for debt paydown)*

04T 04T

Projected Available Surplus

27T 2771

Tax Cuts

High Priority Needs

Education

Prescription Drugs

Defense

745 B 127

2128 744 B 849 B
138 139 B 308 B

153 B 311 B 3008
62 B 100 B 69 B

Agriculture

88 B 58 B
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COMPARISON OF BUSH, DEMOCRATIC, AND SENATE PASSED BUDGETS—Continued

(Fiscal year 2002 through 2011)

Senate
passed

Democratic

Bush budg-
et alternative

« Health Coverage

* E

« Other

Strengthen Social Security:
« Using Social Security Trust Fund Surplus

« Using non-Social Security, Non-Medicare Surplus

Interest
Unallocated

*Because these trust funds are not needed in short term to pay benefits, these amounts are used to pay down publicly-held debt.
**Senate passed GOP resolution raids Medicare Trust Fund in 2002, 2005, 2006, 2007.

***Includes $526 B from Medicare Trust Fund (OMB scoring).

Mr. GRASSLEY. Under that Demo-
cratic Alternative, ‘“‘resources,” that’s
the term Senator DASCHLE used, set
aside for a Medicare prescription drug
benefit were $311 billion. Under the bi-
partisan budget resolution, guess what,
it’s about the same number, $300 bil-
lion. That’s right, both sides allocated
basically the same resources, $311 bil-
lion versus $300 billion for Medicare
improvements and a prescription drug
benefit. So, the Democratic budget had
prevailed, we’d basically be where we
are today.

There’s another part of the record we
have to examine. It’s last year’s Demo-
cratic Alternative tax relief package.
The Democratic alternative was sup-
ported by all members of the Demo-
cratic Leadership and all but three
members of the Democratic Caucus.
Well, guess what. All of those Senators
voted for a $1.260 trillion tax cut.
That’s 93 percent of the cost of the bi-
partisan tax relief. So, apparently 7
percent is a big difference. It’s a big
enough difference for the Democratic
Leadership to blame President Bush
and the bipartisan group of Senators
that supported the tax relief package.

I make this statement for one basic
reason. The issues of budgeting, pre-
scription drugs, and tax relief are im-
portant matters. Certainly everyone of
us hears about these issues when we
are back home. They are issues that
our constituents expect us to resolve.
Folks back home expect us to be intel-
lectually honest in debating these im-
portant matters. When we debate these
issues, we ought to be consistent in
what we’re saying.

————

TAKING OUR STAND AGAINST HIV/
AIDS

Mr. FRIST. Mr. President, I spent
the first 20 years of my career studying
and working in medicine. I graduated
from medical school in 1978. After that,
I trained as a surgical resident for
eight years. I then worked as a heart
and lung transplant surgeon until I was
elected to the United States Senate in
1994. During that time, HIV/AIDS went
from a disease without a name to a
global pandemic claiming nearly 20
million people infected.

It’s hard to imagine an organism
that cannot survive outside the human
body can take such an immense toll on
human life. But HIV/AIDS has done
just that—already killing thirteen mil-
lion people. Today more than 40 mil-

lion people—including three million
children—are infected with HIV/AIDS.
HIV/AIDS is a plague of biblical pro-
portions.

And it has only begun to wreak its
destruction upon humanity. Though
one person dies from AIDS every ten
seconds, two people are infected with
HIV in that same period of time. If we
continue to fight HIV/AIDS in the fu-
ture as we have in the past, it will kill
68 million people in the 45 most af-
fected countries between 2000 and 2020.
We are losing the battle against this
disease

There is neither a cure nor a vaccine
for HIV/AIDS. But we do have reliable
and inexpensive means to test for it.
Also, because we know how the disease
is spread, we know how to prevent it
from being spread. We even have treat-
ments that can suppress the virus to
almost undetectable levels and signifi-
cantly reduce the risk of mothers in-
fected with HIV/AIDS from passing the
disease to their children.

We have many tools at our disposal
to fight the spread of HIV/AIDS. But
are we using those tools as effectively
as possible? The gloomy statistics
prove overwhelming that we are not.
What we must do is focus on what is
truly needed and what is proven to
work and marshal resources towards
those solutions. We have beaten deadly
diseases on a global scale before; we
can win the battle against HIV/AIDS
too.

More than 70 percent of people in-
fected with HIV/AIDS worldwide live in
Sub-Saharan Africa. But the devasta-
tion of the disease—and its potential to
devastate in the future—is by no means
limited to Africa. HIV/AIDS is global
and lapping against the shores of even
the most advanced and developed na-
tions in the world.

Asia and the Pacific are home to 6.6
million people infected with HIV/
AIDS—including 1 million of the five
million people infected last year. Infec-
tions are rising sharply—especially
among the young and injecting drug
users—in Russia and other Eastern Eu-
ropean countries. And the Americas
are not immune. Six percent of adults
in Haiti and four percent of adults in
the Bahamas are infected with HIV/
AIDS.

I believe the United States must lead
the global community in the battle
against HIV/AIDS. As Sir Elton John
said in testimony before a committee
on which I serve in the United States

Senate, ‘“What America has done for
its people has made America strong.
What America has done for others has
made America great.” Perhaps in no
better way can the United States show
its greatness in the 21st century—and
show its true selflessness to other na-
tions—than leading a victorious effort
to halt the spread of HIV/AIDS.

But solving a global problem requires
global leadership. International organi-
zations, national governments, faith-
based organizations and the private
sector must coordinate with each other
and work together toward common
goals. And, most importantly, we must
make communities the focus of our ef-
forts. Though global leadership must
come from places like Washington,
New York and Brussels, resources must
be directed to where they are needed
the most—to the men and women in
the villages and clinics and schools
fighting HIV/AIDS on the front lines.

Adequate funding is and will remain
crucial to winning the battle against
HIV/AIDS. But just as crucial as the
amount of funding is how it is spent.
Should we spend on programs that pre-
vent or lower the rate of infection?
Should we spend on treatments that
may prolong the life of those who are
already infected? Should we spend on
the research and development of a vac-
cine? The answer is yes . . . to all three
questions.

We can only win the battle against
HIV/AIDS with a balanced approach of
prevention, care and treatment, and
the research and development of an ef-
fective vaccine. HIV/AIDS has already
infected tens of millions of people and
will infect tens of millions more. We
need to support proven strategies that
will slow the spread of the virus and
offer those already infected with the
opportunity to live as normal lives as
possible. And if our goal is to eradicate
HIV/AIDS—and I believe that is an
eminently achievable goal—then we
must develop a highly effective vac-
cine.

But even with proven education pro-
grams or free access to anti-retroviral
drugs or a vaccine that is 80 to 90 per-
cent effective, our ability to slow the
spread of HIV/AIDS and treat those al-
ready infected would be hampered. The
infrastructure to battle HIV/AIDS in
the most affected areas is limited at
best. We need to train healthcare work-
ers, help build adequate health facili-
ties, and distribute basic lab and com-
puter equipment to make significant
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and sustainable progress over the long-
term.

To win the battle against HIV/AIDS,
we must not only fight the disease
itself, but also underlying conditions
that contribute to its spread—poverty,
starvation, civil unrest, limited access
to healthcare, meager education sys-
tems and reemerging infectious dis-
eases. Stronger societies, stronger
economies and stronger democracies
will facilitate a stronger response to
HIV/AIDS and ensure a higher quality
of life in the nations most affected by
and most vulnerable to the disease and
its continued spread.

And we can make significant
progress without vast sums of money
and burgeoning new programs. Take,
for example, providing something as
basic and essential as access to clean
water. 300 million or 45 percent of peo-
ple in Sub-Saharan Africa don’t have
access to clean water. And those who
are fortunate enough to have access
sometimes spend hours walking to and
from a well or spring.

It costs only $1,000 to build a ‘‘spring
box’’ that provides access to natural
springs and protects against animal
waste run-off and other elements that
may cause or spread disease. 85 percent
of the 10 million people who live in
Uganda don’t have access to a nearby
supply of clean water. It would cost
only $25 million to ©build enough
“‘spring boxes” to provide most of the
people living in rural Uganda with
nearby access to clean water.

Providing access to clean water is
just one of the many ways in which the
global community can empower the
people most affected by and most vul-
nerable to HIV/AIDS. In some cases,
such efforts—like supporting democ-
racy and encouraging free markets—
may cost little or take a long time, but
they will make a significant difference
in the battle against HIV/AIDS and the
quality of life of billions of people
throughout the world.

We have defeated infectious diseases
before—sometimes on an even larger
scale. Smallpox, for example, killed 300
million people in the 20th century. And
as late as the 1950’s, it afflicted up to 50
million people per year. But by 1979
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smallpox was officially eradicated
thanks to an aggressive and concerted
global effort.

What if we had not launched that ef-
fort in 1967? What if we had waited an-
other 35 years? Smallpox likely would
have infected 350 million and killed 40
million more people. That is a hefty
price for inaction—a price that we
should be grateful we did not pay then,
and we should not want to pay now.

Right now we are losing the battle
against HIV/AIDS. But that doesn’t
mean we can’t win it in the end. In-
deed, I believe we will ultimately
eradicate HIV/AIDS. We have the tools
to slow the spread of the disease and
provide treatment to those already in-
fected. And we have the scientific
knowledge to develop an effective vac-
cine. But we need to focus our re-
sources on what is truly needed and
what is proven to work. And we need
global leadership to meet a global chal-
lenge.

In 2020, when it is estimated that
more than 85 million people will have
died from HIV/AIDS, how will we look
back upon this day? Will we have prov-
en the experts right with inaction? Or
will we have proven them wrong with
initiative? I hope that we will be able
to say that in the year 2002 we took our
stand against HIV/AIDS and began to
turn back what could have been, but
never became the most deadly disease
in the history of the world.

———————

CBO ESTIMATE OF THE TAX
SHELTER TRANSPARENCY ACT

Mr. BAUCUS. Mr. President, the
Committee on Finance filed a legisla-
tive report on S. 2498, the Tax Shelter
Transparency Act of June 28, 2002. At
the time the report was filed, the Con-
gressional Budget Office cost estimate
was not available. The cost estimate
has been finalized by the CBO and is at-
tached for public review.

I ask unanimous consent that the en-
closed cost estimate for S. 2498 be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ESTIMATED COST TO THE FEDERAL GOVERNMENT

The estimated budgetary impact of the bill is shown in the following table.
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CONGRESSIONAL BUDGET OFFICE,
U.S. CONGRESS,
Washington, DC, July 15, 2002.
Hon. MAX BAUCUS,
Chairman, Committee on Finance, U.S. Senate,
Washington, DC.

DEAR MR. CHAIRMAN: The Congressional
Budget Office has prepared the enclosed cost
estimate for S. 2498, the Tax Shelter Trans-
parency Act.

If you wish further details on this esti-
mate, we will be pleased to provide them.
The CBO staff contacts are Erin Whitaker
and Annie Bartsch, who may be reached at
226-2720.

Sincerely,
BARRY B. ANDERSON
(FOR DAN L. CRIPPEN.)

CONGRESSIONAL BUDGET OFFICE COST
ESTIMATE—S. 2498

SUMMARY

S. 2498 would create new penalties and ex-
pand existing penalties that may be applied
to taxpayers who fail to disclose certain
types of information on their tax returns. In
particular, the bill would allow the Depart-
ment of the Treasury to impose penalties, on
taxpayers who failed to report certain infor-
mation for reportable transactions, modify
the penalties for inaccurate returns if the in-
accuracies had a significant tax avoidance
purpose, and modify the definition of ‘‘sub-
stantial understatement’” of tax for cor-
porate taxpayers for purposes of imposing a
penalty. It also would repeal the current
rules regarding registration of tax shelters
and instead require persons who assist with
transactions in such shelters (‘‘material ad-
visors’’) to report certain information to the
Secretary of the Treasury. The bill would
impose a penalty on those material advisors
who fail to file the information completely
and accurately.

The Congressional Budge Office (CBO) and
the Joint Committee on Taxation (JCT) esti-
mate that enacting the bill would increase
governmental receipts by $17 million in 2002,
by $601 million over the 2002-2007 period, and
by about $1.5 billion over the 2002-2012 pe-
riod. Since S. 2498 would affect receipts, pay-
as-you-go procedures would apply.

JCT has determined that the bill contains
no intergovernmental mandates as defined in
the Unfunded Mandates Reform Act (UMRA)
and would not affect the budgets of state,
local, or tribal governments. JCT has deter-
mined that the provision of the bill relating
to reportable transactions and tax shelters
contain private-sector mandates, and that
the cost of complying with these mandates
would exceed the threshold established by
UNRA ($115 million in 2002 adjusted annually
for inflation) in 2005 and 2006.

By Fiscal Year, in Millions of Dollars

2003 2004 2005 2006

2002 2007

Estimated R

Changes in Revenues

17 59 102 134 140 147

BASIS OF ESTIMATE

All estimates were provided by JCT. The provisions relating to reportable transactions and tax shelters would compose a significant
portion of the effect on revenues if enacted. These provisions would increase revenues by $17 million in 2002, $547 million over the 2002-
2007 period, and about $1.3 billion over the 2002-2012 period.

PAY-AS-YOU-GO CONSIDERATIONS

The Balanced Budget and Emergency Deficit Control Act sets up pay-as-you-go procedures for legislation affecting direct spending or
receipts. The net changes in governmental receipts that are subject to pay-as-you-go procedures are shown in the following table. For the
purposes of enforcing pay-as-you-go procedures, only the effects through 2006 are counted.
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By Fiscal Year, in Millions of Dollars

2002 2003

2004

2005 2006 2007 2008 2009 2010 2011 2012

Changes in receipts

17 59

Changes in outlays

102 134 140 147 155 163 174 187 203
Not applicable

IMPACT ON STATE, LOCAL, AND TRIBAL
GOVERNMENTS

JCT has determined that the bill contains
no intergovernmetnal mandates as defined in
UMRA and would not affect the budgets of
state, local, or tribal governments.

IMPACT ON THE PRIVATE SECTOR

JCT has determined that sections 101, 102,
104, 201-203, and 215 of the bill contain pri-
vate-sector mandates. JCT has determined
that the cost of complying with these man-
dates would exceed the threshold established
by UMRA ($115 million in 2002, adjusted an-
nually for inflation) in 2005 and 2006.

ESTIMATE PREPARED BY:

Erin Whitaker and Annie Bartsch (226-

2720).
ESTIMATE APPROVED BY:

G. Thomas Woodward, Assistant Director

for Tax Analysis.

———

ACCOUNTING REFORM

Mr. BIDEN. Mr. President, I rise
today to voice my support for H.R.
3764, the Sarbanes-Oxley bill. While not
perfect, this is important legislation. I
commend my friend and colleague,
Senator SARBANES, the distinguished
chairman of the Senate Banking Com-
mittee, for his relentless effort to
usher this landmark legislation
through the Senate. I am proud to have
worked with him on such an important
cause.

To restore some level of confidence,
the accounting reform legislation we
have passed is critical to stem the cor-
porate greed threatening our economy.
Over the last several months the mar-
ket has lost considerable value. The
dollar is at a 2-year low. Investors are
questioning the strength of our finan-
cial markets. Each day seems to bring
new revelation of corporate excess—
some horrific story about unabashed
corporate greed and malfeasance. It is
a seemingly endless onslaught. We
don’t know where it will end. And,
frankly, we fear how deep it might go.

There is a crisis of confidence in
American business. It runs deep, with
revelations about cooked books, fraud-
ulent numbers, inflated values, and
stock options that make the average
working American—who earns about
$31,000 a year and fears for his or her
pension and health care benefits—sick.
In fact, a Pew Forum survey conducted
in March, long before the recent rev-
elations, said the esteem in which busi-
ness executives are held is falling by
the day. I shudder to think what those
numbers would be now.

Something is clearly wrong with the
way corporate America is doing busi-
ness. Everyone here knows that—and—
if you follow the money—you will see
that investors also know it. They are
registering their concern by pulling
out of the market. Some have lost
their retirement savings. Others have

to postpone their retirement. They are
unable to pay college tuition. Surely
they have a right to expect a little
truth in accounting.

The accounting reform legislation we
approve today goes a long way to re-
store their confidence and stem the
tide of market uncertainty. It will
bring accountability and transparency
to corporations, their officials, and
their accountants. We should insist on
nothing less.

In addition, the Sarbanes-Oxley bill
includes significant new criminal laws
for white collar offenses, and raises
penalties for a number of existing ones.

I am proud to have sponsored, along
with my good friend from Utah, Sen-
ator HATCH, S. 2717, the White-Collar
Penalty Enhancement Act of 2002. It
grew out of a series of hearings I held
this year in the Judiciary Sub-
committee on Crime and Drugs in
which we heard about the ‘‘penalty
gap’’ between white collar offenses and
other serious Federal criminal of-
fenses. The Senate unanimously adopt-
ed our bill as an amendment to the
Sarbanes bill several weeks ago, and we
are pleased that its key provisions are
in the legislation approved by the
House-Senate conference. Let me brief-
ly summarize those provisions which
will become law once the President
signs this legislation.

Our bill significantly raised penalties
for wire and mail fraud, two common
offenses committed by white collar
crooks in defrauding financial victims.
It also created a new 10-year felony for
criminal violations under the Em-
ployee Retirement Security Act of 1974
(ERISA). Under current law, a car thief
who committed interstate auto theft
was subject to 10 years in prison, while
a pension thief who committed a crimi-
nal violation of ERISA was subject to
up to 1 year in prison. Our bill now
treats pension theft under ERISA like
other serious financial frauds by rais-
ing the penalties to 10 years.

Our bill also amended the Federal
conspiracy statute which currently
carries a maximum penalty of 5 years
in prison. In contrast, in our Federal
drug statutes, a drug kingpin convicted
of conspiracy is subject to the max-
imum penalty contained in the predi-
cate offense which is the subject of the
conspiracy—a penalty which can be
much higher than 5 years. I say what is
good for the drug Kkingpin is good for
the white collar crook. Thus, our bill
harmonized conspiracy for white collar
fraud offenses with our drug statutes.
Now, executives who conspire to de-
fraud investors will be subject to the
same tough penalties—up to 20 years—
as codefendants who actually carry out
the fraud.

Our bill also directed the U.S. Sen-
tencing Commission to review our ex-

isting Federal sentencing guidelines.
As you know, the sentencing guidelines
carefully track the statutory max-
imum penalties that Congress sets for
specific criminal offenses. Our bill re-
quires the sentencing commission to go
back and recalibrate the sentencing
guidelines to raise penalties for the
white collar offenses affected by this
legislation.

Finally, and most significantly, our
bill required top corporate officials to
certify the accuracy of their compa-
nies’ financial reports filed with the
Securities and Exchange Commission.

Incredibly, under current law, there
is no requirement that corporate offi-
cials certify the accuracy of these re-
ports. As we have seen in the cases of
WorldCom and others, this is no small
matter. Willful misstatements about
the financial health of a company—
once uncovered—can lead, almost over-
night, to a company’s bankruptcy,
wholesale loss of jobs for its employ-
ees, and a total collapse in the value of
the company’s pension funds.

That is why Federal Reserve Board
Chairman Alan Greenspan last week
testified before the Senate Banking
Committee that imposing criminal
sanctions on CEOs who knowingly mis-
represent the financial health of their
company is the key to real reform of
corporate wrongdoing.

I am pleased that this centerpiece of
the Senate-passed accounting bill is re-
tained in the final legislation. Our pro-
vision 1is simple: corporate officials
who cook the books and then lie about
their companies’ financial health will
go to jail. Our bill says that all CEOs
and CFOs of publicly traded companies
must certify that their financial re-
ports filed with the SEC are accurate.
If they ‘‘knowingly’’ certify a false re-
port, they are subject to a 10-year fel-
ony; if they ‘“‘willfully”’ certify a false
report, they are subject to a 20-year
felony.

But we may have left one stone
unturned. I regret that this final bill
makes a small but significant change
from the original Biden-Hatch amend-
ment put the chairman of the board on
the hook, along with the CEO and CFO.
This final bill removed the board chair-
man from the group of corporate offi-
cials who are required to certify the ac-
curacy of the reports. I think that is a
mistake. Contrary to what some in the
business community argued, requiring
the board chairman to certify the accu-
racy of these financial reports would
not have threatened the management
of a corporation or the integrity of its
executives.

Rather, our bill merely would have
formalized what should be normal pro-
cedure—and what every American
thinks is plain old common sense—
namely that corporate executives cer-
tify that their books are not cooked
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and their numbers are truthful. I do
not see—and I am sure the American
people fail to see—what is wrong with
demanding truthfulness in the valu-
ation of a publicly traded company. It
would seem to me that those in posi-
tions of responsibility in the business
community, at every level—from the
chairman of the board on down—should
embrace the notion of truth in ac-
counting.

Why would they demand anything
less after what we have seen in the last
few weeks with a $4 billion discrepancy
in WorldCom’s books? After all, ‘‘the
buck stops” with the chairman of the
board—to whom the CEO and CFO re-
port. It strikes me as crazy that we
will now hold the CEO and CFO respon-
sible, but not their boss. Indeed, as
many have recently pointed out, in
most American corporations, the CEO
is the chairman of the board. To let
board chairs off the hook could create
a loophole where crooked CEQ’s simply
change their title to escape account-
ability for their corporate filings.

Some naysayers have suggested that
the certification requirement would
undermine the ability of the chair to
oversee and act independently of the
chief executive officer. It is absurd
that a requirement that merely pro-
hibits top corporate officers from lying
about the company’s financial health
would sacrifice board independence. If
anything, it ensures proper oversight
by fostering a healthy division of re-
sponsibility between management and
the board of directors, by encouraging
the board chair to be actively engaged
in the periodic process of checking the
accuracy of financial statements; and
by recognizing that the board chair has
a vital role in ‘‘stopping corporate
debacles’” by not knowingly or will-
fully contributing to the filing of false
financial reports.

Other opponents suggested that the
certification requirement would likely
drive independent chairmen out of
business and discourage otherwise good
business leaders from serving on boards
of directors. This is the same old ‘‘sky
is falling” claim that Wall Street ut-
tered during consideration of the origi-
nal securities legislation in the 1930s,
and it has repeated this mantra with
virtually every congressional reform
offered ever since.

Truth be told, the certification re-
quirement only imposes criminal sanc-
tions for top corporate officials who lie
about their financial records. Specifi-
cally, it only applies to ‘“‘knowing’’ and
“willful failures to certify financial
statements—a very high standard. It
would be one thing if the requirement
applied criminal sanctions on a ‘‘strict
liability”” or ‘‘neglience’ standard to
board chairs who certify false reports. I
could even understand their concern
under the original ‘‘reckless’” stand-
ard—that is, that the board chair
‘“‘should have known” that the state-
ments were false. But our requirement
is only triggered where top corporate
officials knowingly or willfully certify
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financial statements that they know to
be false. So, only top corporate officers
who are consciously aware of a false
statement—and not those who act out
of ignorance, mistake, accident or even
sloppiness—would conceivably be sub-
ject to criminal sanctions. It is trou-
bling, but quite revealing, that even
this relatively meek certification
would alarm some in the business com-
munity.

Regrettably, that is the stone that
was left unturned. I wish we had turned
it. I wish we had, in our infinite wis-
dom, included board chairmen in our
legislation.

Nevertheless, this bill represents a
huge step forward. It will strengthen
accountability. It will tell CEOs and
CFOs—we expect you to watch your
books, and not bury your heads in the
sand!”’ It will given prosecutors impor-
tant new tools to fight white collar
crime. It will give judges the ability to
impose meaningful sentences for white
collar crooks.

In closing, a common theme I have
heard at our Crime Subcommittee
hearings is that white collar crimes are
not ‘‘crimes of passion,” as a general
rule. Rather, they are the result of a
careful, ‘‘cost-benefit’”> analysis in
which the crook considers his chance of
being caught; and his chances of actu-
ally going to prison. To date, it was a
pretty safe bet for the white collar
crook to assume he would avoid detec-
tion, and, even if he was detected, he
would not go to jail.

I have a message today for white col-
lar crooks: “We are deadly serious. We
will prosecute you to fullest extent of
the law. And we will put you in jail for
your crimes.”’

———

ADDITIONAL STATEMENTS

INFESTED PINONS

e Mr. DOMENICI. Mr. President, I rise
today to continue my efforts to raise
awareness of the dire situation we are
facing in the western United States due
to the ongoing drought.

I have been speaking on the Senate
floor repeatedly emphasizing the im-
pact the drought is having on the west,
and especially its impact on New Mex-
ico. The water situation has affected
businesses and the livestock industry,
and it has turned forests into
tinderboxes.

Now, it appears that there is another
problem arising from the lack of water.
A recent article by the Albuquerque
Journal highlights the fact that ‘‘hun-
dreds of thousands of bark beetles [are]
killing Pinon pines all over New Mex-
ico.” These are ‘‘trees that have sur-
vived New Mexico’s arid climate for 75
or 100 years [and] are [now] succumbing
to the beetles.”

Under normal conditions, stressed
trees would use internal sap pressure
to fend off an infestation. However,
under current conditions, the trees do
not have enough moisture to ade-
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quately fight back, and they are over-
whelmed by the beetles and devastated.
They have to be cut down, stacked, and
covered with plastic to prevent the es-
cape of the beetles.

If New Mexico’s Pinon trees suffer, so
too will some area economies. New
Mexico is known for its unique food fla-
vors and its native art. Pifion nuts are
a true New Mexico treat which can be
harvested and eaten as a snack. Roast-
ed nuts can sell for around $9 a pound
and bring much needed tourism dollars
to our state. In addition, Pinon pitch
can be used as a glaze for Navajo pot-
tery providing the finishing touches to
their beautiful designs. Prolonged dam-
age to the Pinon trees will create fur-
ther hardships for New Mexico’s econ-
omy.

With each passing day, the condi-
tions in New Mexico will continue to
become worse. At some point or an-
other, every individual in New Mexico
will feel the impact of this drought and
continue to face hardships until we
take proper action to alleviate the sit-
uation.

I ask that the July 24, 2002, Albu-
querque Journal article entitled,
“Parched Pinon Under Deadly Attack”
be printed in the RECORD.

The article follows.

[From the Albuquerque Journal, July 24,

2002]
PARCHED PINONS UNDER DEADLY ATTACK
(By Tania Soussan)

First came the fires. Then withered crops.
Now the drought’s latest plague: hundreds of
thousands of bark beetles killing pifion pines
all over New Mexico.

“In many areas, they’re taking out all of
the trees,” said Bob Cain, a New Mexico
State University forest entomologist.” . . .
It’s going to be a long time before there’s
many pinon in there again.”

Even before the drought of 2002, the trees
faced still competition for water because for-
ests have grown overly dense during decades
of human fire suppression.

The drought has made the situation even
worse. Without adequate water, the pinons
can’t repel the bark beetles that burrow into
vital tissues, lay eggs and munch away.

“It’s been something that’s been building
the last several years, especially since 2000,
Cain said, adding that the bark beetles are
one of nature’s ways of thinning a forest.

Carol Sutherland, the New Mexico Depart-
ment of Agriculture’s top bug expert, agreed.

“Trees that are under stress are getting
hammered badly by all manner of bark bee-
tles,” she said recently.

The worst infestations are in the area be-
tween Magdalena and Quemado in the west-
ern part of the state, around Ojo Caliente in
northern New Mexico, in the Sacramento
Mountains and Ruidoso.

Near Silver City, ponderosa pines also are
being hit hard.

Even trees that have survived New Mexi-
co’s arid climate for 75 or 100 years are suc-
cumbing to the beetles this year, said Terry
Rogers, forest entomologist for the U.S. For-
est Service in New Mexico.

On a hillside outside of Santa Fe, Cain re-
cently examined a pocket of pinons fighting
a hopeless battle for life. The pine needles on
one tree were turning a pale, whitish green.
Another tree already had gone reddish
brown.

“There’s nothing you can do to save this
tree,” Cain said. ‘“This drought has been so
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severe that even trees that should have
enough resources around them are getting
hit.”

Pencil lead-sized holes in the trunk
marked where the beetles entered, and small
piles of fine sawdust on the branches and the
ground were signs of their success.

In addition, there were several ‘‘pitch
tubes” on the broad trunk. The tree had
spurted out resin, or sap, in an attempt to
eject the beetles. A healthy tree can fight off
beetles that way, but drought means the
trees don’t have enough moisture to produce
the needed sap.

Bark beetles are efficient killers.

Once a few successfully bore into a pinon
or ponderosa pine, they send out a chemical
signal that attracts thousands of other bee-
tles.

They invade the phloem tissue right under
the bark, the tissue that carries sugars from
the pine needles to the tree’s roots. The bee-
tles also carry pockets of fungus on their
bodies. The fungus attacks the water-con-
ducting tissues of the tree.

Once the signs of beetle infestation are
clear, it’s too late to save the tree.

‘““You really have no good evidence of bee-
tles in the tree until the tree is fading,” Cain
said. ‘‘Insecticides are not efficient at that
point.”

The only solution is to cut down the tree
and get rid of it—and the beetles inside—to
stop the beetle invasion from spreading to
other trees. To use it for firewood, first
stack the logs in the sun and cover them
with plastic for several days to kill the bee-
tles.

The insecticide Sevin can be used to pro-
tect high-value trees that are at risk, but
Cain does not recommend it for general use.
Watering trees so they are able to fight off
an attack also can help.

“The good news is if we get these mon-
soons, the trees will become more resistant,”’
he said.

Drought also has increased populations of
spider mites in corn crops in eastern New
Mexico.

“It can be quite severe,” said Mike
English, head of the NMSU Extension Serv-
ice’s Agricultural Science Center in Los
Lunas. ‘It can lose half your crop.”

The drought could be making blood-suck-
ing kissing bugs a problem in the southern
part of the state, Sutherland said.

The bugs’ usual prey, small rodents and
birds, probably are in shorter supply so they
are biting people and leaving behind big,
itchy welts, she said.

“You’ve seen mosquito bites but you ain’t
seen nothing yet,’she said. ‘“These are a lot
worse.”’

Still, the situation in New Mexico could be
worse.

Grasshoppers and Mormon crickets are
ravaging crops and pastures in Nebraska and
other Western states in what could be the
biggest such infestation since World War II,
according to agricultural officials.

There were early reports of a few pockets
of grasshopper problems in New Mexico, in
Lea and Eddy counties and near Silver City,
English said. But Sutherland said there were
no reports of major problems in the state as
of mid-July.e

——————

THE OREGON RED CROSS

e Mr. SMITH of Oregon. Mr. President,
as I am sure many of my colleagues are
aware, as I speak here today on the
floor, fire continues to rage across the
state of Oregon. At last count, there
were no fewer than fifteen fires burning
throughout the state, leaving behind
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hundreds of thousands of charred acres
and a sobering path of destruction. As
such, I stand here to salute and pay
tribute to the benevolent Oregonians of
the Red Cross who, throughout this
tragedy, have responded with remark-
able compassion and service to their
communities.

When fire first broke out near my
own home in Pendleton, OR, the
Umatilla Chapter of the Red Cross was
there and opened an emergency shelter
for residents of fire threatened homes.
More than twenty paid and volunteer
staff enlisted for what fortunately be-
came a substantial ‘‘cold start” exer-
cise.

In Lake County, Oregon, where the
Winter, Toolbox Complex, and Grizzly
Complex fires have combined to form a
115,000 acre inferno, the Red Cross has
been on the ground, organizing local
residents and setting up a shelter to
disseminate information and to provide
aid to affected families. That shelter
remains on standby status today, pend-
ing containment of the fire, which is
not expected for another week.

There are similar examples through-
out the state and throughout the coun-
try of local Red Cross chapters re-
sponding to help friends and neighbors
in need. For as tragic as this fire sea-
son has been to date, the staff and vol-
unteers of the Red Cross have re-
sponded with an equal level of kindness
and selflessness.

This has been a very emotionally
charged past few months. As a U.S.
Senator and as an Oregonian, I am
deeply proud of how the people in my
state have responded to life-threat-
ening crises. The generosity shown by
so many truly reaffirms one’s faith in
the goodness of people. Today, I salute
the workers and the volunteers who
gave and continue to give of them-
selves to help our communities in
need.e

——————

TRIBUTE TO ROSELLA FRENCH
PORTERFIELD

e Mr. BUNNING. Mr. President, I rise
today to honor a truly amazing and ad-
mirable individual, Mrs. Rosella
French Porterfield. This Saturday, the
Elsmere Park Board will be rededi-
cating the Rosella French Porterfield
Park to honor the retired educator,
who played such a vital part in the suc-
cessful integration of the Erlanger-
Elsmere Independent School System.

A bronze plaque depicting Mrs.
Porterfield holding the hands of a
young Debbie Onkst of Erlanger, a
white student who later followed in
Mrs. Porterfield’s footsteps as a librar-
ian for the school system, and Elsmere
Mayor Bill Bradford, northern Ken-
tucky’s first African-American Mayor,
will be unveiled.

Looking back on Rosella
Porterfields’ life and her many accom-
plishments, I am impressed the posi-
tive strides one African-American
woman was able to make in a nearly
all-white community during the 1950s.
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But once you hear people talk of
Rosella, you understand the simple
fact that amazing people can do amaz-
ing things.

A Daviess County native, Rosella re-
ceived a graduate degree during a time
when African-American women did not
accomplish such things due to institu-
tional and personal biases. Her first job
as an educator was at Barnes Temple
Church on Elsmere’s Fox Street. After
7 years at Barnes Temple, Rosella
moved to Wilkins Heights School in
Elsmere, where she successfully trans-
formed the one depleted school library
into a place that fostered and encour-
aged educational excellence. But even
as hard as Rosella worked, the seg-
regated school system constantly
worked to her disadvantage.

In 1955, 1 year after the U.S. Supreme
Court abolished segregated schools,
Rosella Porterfield approached Super-
intendent Edgar Arnett. She told him
the time was right to bring white and
black together in an educational at-
mosphere. She firmly believed that if
the kids could be brought together in
an effort to achieve common goals,
they could learn to live together in
peace and harmony. Mr. Arnett lis-
tened to Rosella and promptly took her
proposal to the school board. In turn,
the school board unanimously approved
a phased-in integration starting in the
lower grades.

Erlanger-Elsmere schools integrated
in what Time magazine recognized as a
very smooth and peaceful manner, a
very uncommon phenomenon at the
time. The schools were not forced to
action by any outside factors such as
government officials or military per-
sonnel. It was a voluntary and rational
approach to a community’s educational
needs. This happened largely because of
the efforts of individuals like Rosella
Porterfield.

I kindly ask that my fellow col-
leagues join me in paying tribute to
Mrs. Porterfield for her vision, persist-
ence, and patience. When I think of
Rosella’s actions and the effect she had
on her community, I recall the words
of Winston Churchill, who said, in ref-
erence to the heroic efforts of Great
Britain’s RAF, ‘“‘Never have so many
owed so much to so few.”’®

————
TRIBUTE TO TONY TURNER

e Mr. MCCONNELL. Mr. President, I
rise today to pay tribute to my dear
friend, the late Tony Turner. On June
30, 2002, Tony passed away after suc-
cumbing to injuries suffered in a tragic
car accident. He was only 40 years old.

I want to take this opportunity to ex-
tend my heartfelt condolences to his
wife Geraldine, his two children,
Courtney and Cameron, and the rest of
his family and friends. Tony made it
easy for people to remember him, leav-
ing behind a legacy as a loving husband
and father, loyal friend, successful
broadcaster, and community leader. He
was a spirited individual who cherished
life and enjoyed helping others. He was
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famous for his self-deprecating sense of
humor and brightened the lives of
many people with his light-hearted
jokes. Tony will be remembered for
many reasons, not the least of which is
his dedication to his family and
friends.

Born and raised in eastern Kentucky,
Tony was a widely respected broad-
caster. Over the course of his 26-year
career, he worked his way from the po-
sition of radio disc jockey to television
news anchor and station manager.
Tony’s passion for broadcasting devel-
oped at an early age. He landed his
first job at WFSR radio in Harlan, and
was general manager of that station
from 1976 to 1986. After 10 years in
radio, Tony moved to television and
worked as a reporter and general as-
signment editor at WYMT-TV in Haz-
ard. Tony was an outstanding jour-
nalist and had the ability to connect
with just about everyone. His unique
skills were quickly realized and he
went on to become the station’s news
director and 6 p.m. news anchor. In
2001, he was named general manager
and vice president of WYMT-TV.

Anyone who knows Tony can attest
to the fact that he absolutely loved
politics. His fair and balanced approach
to the subject was widely respected in
eastern Kentucky and he often was
asked to moderate political debates.
During his 16 years at WYMT-TV, he
anchored a number of highly acclaimed
political talk shows, including ‘‘Issues
and Answers ... The Mountain Edi-
tion” and ‘“‘Point Counterpoint.” I had
the pleasure of appearing on Tony’s
shows a number of times, and I always
enjoyed talking politics with him.
Tony was an engaging interviewer and
never shied away from asking tough
questions. At the same time, he was al-
ways honest and fair. Tony Turner was
a one-of-a-kind journalist and he will
be sorely missed.

As much as he is recognized for his
professional life, Tony is also well
known for his kind heart and commit-
ment to public service. He was involved
in a variety of good causes and actively
used his high profile to better the lives
of others. Tony was a longtime sup-
porter and cohost of the annual Chil-
dren’s Miracle Network Telethon,
which helped raise money for the Uni-
versity of Kentucky’s Children’s Hos-
pital. He also was chairman of the
board of directors of the Pride Pro-
gram, and served on the boards of the
Center for Rural Development and the
Eastern Kentucky Leadership Founda-
tion. Additionally, he was an active
member of the Loyall First Baptist
Church.

At times like these, I am reminded of
the frailty of life and the importance of
friends and family. Tony understood
and valued these things and has left a
legacy of excellence for all to remem-
ber. Although his passing leaves a
great void in the hearts of many, I
hope it will be a comfort to his family
and friends to know that he was loved
and admired by countless people in his
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community and throughout the State
of Kentucky. On behalf of myself and
my colleagues, we offer our deepest
condolences to his loved ones and ex-
press our gratitude for his many con-
tributions.e

————

HONORING GUNNERY SERGEANT
STEPHANIE K. MURPHY, UNITED
STATES MARINE CORPS, ON BE-
COMING THE FIRST FEMALE
DRILL INSTRUCTOR AT NAVAL
OFFICER CANDIDATE SCHOOL

® Mrs. LINCOLN. Mr. President, at
this time of great challenge to our Na-
tion, it is with immense pride that we
take a moment to recognize the efforts
of the men and women in our armed
forces. I rise today to honor one woman
in particular who will be making his-
tory next week. On Friday, August 2,
2002, the United States Navy’s Officer
Candidate School will graduate its first
class trained by a female drill instruc-
tor. Although women have played a
vital role in our armed forces, and spe-
cifically in the Navy and Marine Corps,
for many years, Gunnery Sergeant
Stephanie K. Murphy is the first Class
Drill Instructor to train future Naval
officers.

A native of Pine Bluff, AR, Gunnery
Sergeant Murphy has served in the Ma-
rine Corps since 1988. In 1996, Murphy
graduated from Drill Instructor School
in Parris Island, SC where she com-
pleted six cycles training Marine en-
listed recruits. After receiving an ac-
celerated promotion to Gunnery Ser-
geant, Murphy requested to go to Pen-
sacola, FL in September 2001 to train
Naval Officer Candidates.

Gunnery Sergeant Murphy follows in
the proud tradition of trail-blazing
women in the military, women such as
Opha Mae Johnson, who became one of
the first 305 women accepted for duty
in the Marine Corps Reserve on August
12, 1918. During World War II, women
returned to the Corps to ‘‘free a man to
fight.”” By the end of World War II, a
total of 23,145 officer and enlisted
women reservists served in the Marine
Corps. Unlike their predecessors,
women Marines in World War II per-
formed over 200 military assignments.
In addition to clerical work, their num-
bers included parachute riggers, me-
chanics, radio operators, map makers,
motor transport support, and welders.
Women Marines became a permanent
part of the regular Marine Corps on
June 12, 1948 when Congress passed the
Women’s Armed Services Integration
Act.

Today, women account for over four
percent of all Marine officers and over
five percent of the active duty enlisted
force. Like their distinguished prede-
cessors, women in the Marine Corps
today continue to serve proudly and
capably in whatever capacity their
country and Corps require.

Marine Corps drill instructors have
helped train Naval Officer Candidates
since the days of the Navy’s World War
II Pre-Flight Training Schools. This
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link was reaffirmed following World
War II to strengthen the bond that con-
nects the Navy/Marine Corps Team.

In an uncertain world, Americans
know that we can count on our men
and women in uniform. It is with over-
whelming pride that we recognize their
tremendous sacrifice and determina-
tion. We ask that you join us today in
honoring Gunnery Sergeant Stephanie
Murphy and all the courageous individ-
uals serving in the military.e

——————

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries

———

EXECUTIVE MESSAGES REFERRED

As in executive session the PRE-
SIDING OFFICER laid before the Sen-
ate messages from the President of the
United States submitting sundry nomi-
nations which were referred to the ap-
propriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

————

MESSAGE FROM THE HOUSE

At 10:14 a.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the Speaker has signed
the following enrolled bills:

S.J. Res. 13. A joint resolution conferring
honorary citizenship of the United States
posthumously on Marie Joseph Paul Yves
Roche Gilbert du Motier, the Marquis de La-
fayette.

H.R. 3763. An act to protect investors by
improving the accuracy and reliability of
corporate disclosures made pursuant to the
securities laws, and for other purposes.

———

MEASURES PLACED ON THE
CALENDAR

The following bill was read the sec-
ond time, and placed on the calender:

H.R. 4965. An act to prohibit the procedure
commonly known as partial-birth abortion.

———

ENROLLED BILL PRESENTED

The Secretary of the Senate reported
that on today, July 26, 2002, she had
presented to the President of the
United States the following enrolled
bill:

S.J. Res. 13. A joint resolution conferring
honorary citizenship of the United States
posthumously on Marie Joseph Paul Yves
Roche Gilbert du Motier, the Marquis de La-
fayette.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mrs. MURRAY, from the Com-
mittee on Appropriations, without
amendment:

S. 2808: An original bill making appropria-
tions for the Department of Transportation
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and related agencies for the fiscal year end-
ing September 30, 2003, and for other pur-
poses. (Rept. No. 107-224).

By Ms. LANDRIEU, from the Com-
mittee on Appropriations, without
amendment:

S. 2809: An original bill making appropria-
tions for the government of the District of
Columbia and other activities chargeable in
whole or in part against the revenues of said
District for the fiscal year ending September
30, 2003, and for other purposes. (Rept. No.
107-225).

By Mr. KENNEDY, from the Com-
mittee on Health, Education, Labor,
and Pensions, with an amendment in
the nature of a substitute:

S. 1992: A bill to amend the Employee Re-
tirement Income Security Act of 1974 to im-
prove diversification of plan assets for par-
ticipants in individual account plans, to im-
prove disclosure, account access, and ac-
countability under individual account plans,
and for other purposes. (Rept. No. 107-226).

S. 1115: A bill to amend the Public Health
Service Act with respect to making progress
toward the goal of eliminating tuberculosis,
and for other purposes. (Rept. No. 107-227).

By Mr. JEFFORDS, from the Com-
mittee on Environment and Public
Works, without amendment:

S. 2771: A bill to amend the John F. Ken-
nedy Center Act to authorize the Secretary
of Transportation to carry out a project for
construction of a plaza adjacent to the John
F. Kennedy Center for the Performing Arts,
and for other purposes.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. CLELAND:

S. 2802. A Dbill to amend the Internal Rev-
enue Code of 1986 to provide tax fairness for
military families; to the Committee on Fi-
nance.

By Mr. HARKIN (for himself and Mr.
CONRAD):

S. 2803. A bill to amend the Federal Meat
Inspection Act, the Poultry Producers In-
spection Act, and the Federal Food, Drug,
and Cosmetic Act to provide for improved
public health and food safety through en-
hanced enforcement, and for other purposes;
to the Committee on Agriculture, Nutrition,
and Forestry.

By Ms. COLLINS (for herself, Mr.
SANTORUM, Mr. SARBANES, Mr. ED-
WARDS, Mr. FEINGOLD, Mr. KENNEDY,
Mr. SCHUMER, Mr. SMITH of Oregon,
and Mrs. CLINTON):

S. 2804. A bill to amend the National Mari-
time Heritage Act of 1994 to reaffirm and re-
vise the designation of America’s National
Maritime Museum, and for other purposes; to
the Committee on Commerce, Science, and
Transportation.

By Mr. CORZINE (for himself and Mr.
TORRICELLI):

S. 2805. A Dbill to amend title 23, United
States Code, to provide for criminal and civil
liability for permitting an intoxicated ar-
restee to operate a motor vehicle; to the
Committee on Environment and Public
Works.

By Ms. LANDRIEU:

S. 2806. A bill to provide that members of
the Armed Forces performing services on the
Island of Diego Garcia shall be entitled to
tax benefits in the same manner as if such
services were performed in a combat zone,
and for other purposes; to the Committee on
Finance.
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By Ms. LANDRIEU:

S. 2807. A bill to amend the Internal Rev-
enue Code of 1986 to clarify the treatment of
dependent care assistance programs spon-
sored by the Department of Defense for
members of the Armed Forces of the United
States; to the Committee on Finance.

By Mrs. MURRAY:

S. 2808. An original bill making appropria-
tions for the Department of Transportation
and related agencies for the fiscal year end-
ing September 30, 2003, and for other pur-
poses; from the Committee on Appropria-
tions; placed on the calendar.

By Ms. LANDRIEU:

S. 2809. An original bill making appropria-
tions for the government of the District of
Columbia and other activities chargeable in
whole or in part against the revenues of said
District for the fiscal year ending September
30, 2003, and for other purposes; from the
Committee on Appropriations; placed on the
calendar.

By Mr. HOLLINGS (for himself, Mr.
MCcCAIN, Mr. BURNS, and Mr. ENSIGN):

S. 2810. A bill to amend the Communica-
tions Satellite Act of 1962 to extend the
deadline for the INTELSAT initial public of-
fering; considered and passed.

By Mr. ENZI:

S. 2811. A bill to direct the Secretary of
Agriculture and the Secretary of the Interior
to designate certain Federal forest lands at
risk for catastrophic wildfires as emergency
mitigation areas, to authorize the use of al-
ternative arrangements in those areas, and
for other purposes; to the Committee on Ag-
riculture, Nutrition, and Forestry.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. TORRICELLI:

S. Res. 307. A resolution reaffirming sup-
port of the Convention on the Prevention
and Punishment of the Crime of Genocide
and anticipating the commemoration of the
15th anniversary of the enactment of the
Genocide Convention Implementation Act of
1987 (the Proxmire Act) on November 4, 2003;
to the Committee on the Judiciary.

By Mrs. CLINTON:

S. Res. 308. A resolution expressing the
sense of the Senate regarding the ‘‘Once-a-
Day’”’ program to promote local farm prod-
ucts; to the Committee on Agriculture, Nu-
trition, and Forestry.

By Mr. BIDEN (for himself,
MCcCAIN, and Mrs. FEINSTEIN):

S. Res. 309. A resolution expressing the
sense of the Senate that Bosnia and
Herzegovina should be congratulated on the
10th anniversary of its recognition by the
United States; to the Committee on Foreign
Relations.

By Mr. HARKIN (for himself, Mr. KEN-
NEDY, Mr. HATCH, and Mr. GREGG):

S. Res. 310. A resolution honoring Justin
W. Dart, Jr. as a champion of the rights of
individuals with disabilities; considered and
agreed to.

By Mr. DASCHLE:

S. Con. Res. 132. A concurrent resolution
providing for a conditional adjournment or
recess of the Senate and a conditional ad-
journment of the House of Representatives;
considered and agreed to.

Mr.

———————

ADDITIONAL COSPONSORS

S. 321
At the request of Mr. GRASSLEY, the
name of the Senator from Alaska (Mr.
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MURKOWSKI) was added as a cosponsor
of S. 321, a bill to amend title XIX of
the Social Security Act to provide fam-
ilies of disabled children with the op-
portunity to purchase coverage under
the medicaid program for such chil-
dren, and for other purposes.
S. 1456
At the request of Mr. BENNETT, the
name of the Senator from New York
(Mr. SCHUMER) was withdrawn as a co-
sponsor of S. 1456, a bill to facilitate
the security of the critical infrastruc-
ture of the United States, to encourage
the secure disclosure and protected ex-
change of critical infrastructure infor-
mation, to enhance the analysis, pre-
vention, and detection of attacks on
critical infrastructure, to enhance the
recovery from such attacks, and for
other purposes.
S. 2013
At the request of Mr. HARKIN, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of S. 2013, a bill to clarify the au-
thority of the Secretary of Agriculture
to prescribe performance standards for
the reduction of pathogens in meat,
meat products, poultry, and poultry
products processed by establishments
receiving inspection services.
S. 2035
At the request of Mr. JEFFORDS, the
name of the Senator from Missouri
(Mrs. CARNAHAN) was added as a co-
sponsor of S. 2035, a bill to provide for
the establishment of health plan pur-
chasing alliances.
S. 2108
At the request of Ms. STABENOW, the
name of the Senator from Louisiana
(Mr. BREAUX) was added as a cosponsor
of S. 2108, a bill to amend the Agri-
culture and Consumer Protection Act
of 1973 to assist the neediest of senior
citizens by modifying the eligibility
criteria for supplemental foods pro-
vided under the commodity supple-
mental food program to take into ac-
count the extraordinarily high out-of-
pocket medical expenses that senior
citizens pay, and for other purposes.
S. 2184
At the request of Mr. BREAUX, the
name of the Senator from Delaware
(Mr. CARPER) was added as a cosponsor
of S. 2184, a bill to provide for the
reissuance of a rule relating to
ergonomics.
S. 2210
At the request of Mr. BIDEN, the
name of the Senator from Pennsyl-
vania (Mr. SPECTER) was added as a co-
sponsor of S. 2210, a bill to amend the
International Financial Institutions
Act to provide for modification of the
Enhanced Heavily Indebted Poor Coun-
tries (HIPC) Initiative.
S. 2246
At the request of Mr. DoDD, the name
of the Senator from New York (Mrs.
CLINTON) was added as a cosponsor of S.
2246, a bill to improve access to printed
instructional materials used by blind
or other persons with print disabilities
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in elementary and secondary schools,
and for other purposes.
S. 2268
At the request of Mr. MILLER, the
name of the Senator from Kentucky
(Mr. BUNNING) was added as a cosponsor
of S. 2268, a bill to amend the Act es-
tablishing the Department of Com-
merce to protect manufacturers and
sellers in the firearms and ammunition
industry from restrictions on inter-
state or foreign commerce.
S. 2489
At the request of Mrs. CLINTON, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 2489, a bill to amend the Pub-
lic Health Service Act to establish a
program to assist family caregivers in
accessing affordable and high-quality
respite care, and for other purposes.
S. 2512
At the request of Mr. BUNNING, his
name was added as a cosponsor of S.
25612, a bill to provide grants for train-
ing court reporters and closed
captioners to meet requirements for
realtime writers under the Tele-
communications Act of 1996, and for
other purposes.
S. 2528
At the request of Mr. DOMENICI, the
name of the Senator from North Da-
kota (Mr. CONRAD) was added as a co-
sponsor of S. 25628, a bill to establish a
National Drought Council within the
Federal Emergency Management Agen-
cy, to improve national drought pre-
paredness, mitigation, and response ef-
forts, and for other purposes.
S. 2570
At the request of Ms. COLLINS, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 2570, a bill to temporarily
increase the Federal medical assist-
ance percentage for the medicaid pro-
gram, and for other purposes.
S. 2602
At the request of Mrs. CLINTON, the
name of the Senator from Nebraska
(Mr. NELSON) was added as a cosponsor
of S. 2602, a bill to amend title 38,
United States Code, to provide that re-
marriage of the surviving spouse of a
veteran after age 55 shall not result in
termination of dependency and indem-
nity compensation.
S. 2626
At the request of Mr. KENNEDY, the
name of the Senator from Louisiana
(Ms. LANDRIEU) was added as a cospon-
sor of S. 2626, a bill to protect the pub-
lic health by providing the Food and
Drug Administration with certain au-
thority to regulate tobacco products.
S. 2674
At the request of Mr. BROWNBACK, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
2674, a bill to improve access to health
care medically underserved areas.
S. 2800
At the request of Mr. BINGAMAN, his
name was added as a cosponsor of S.
2800, a bill to provide emergency dis-
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aster assistance to agricultural pro-
ducers.

At the request of Mr. BAUCUS, the
names of the Senator from North Da-
kota (Mr. CONRAD), the Senator from
Minnesota (Mr. DAYTON), the Senator
from Michigan (Mr. LEVIN), the Sen-
ator from Michigan (Ms. STABENOW)
and the Senator from Minnesota (Mr.
WELLSTONE) were added as cosponsors
of S. 2800, supra.

S. J. RES. 40

At the request of Mrs. LINCOLN, the
names of the Senator from Massachu-
setts (Mr. KENNEDY), the Senator from
North Carolina (Mr. EDWARDS), the
Senator from Oregon (Mr. WYDEN), the
Senator from North Dakota (Mr. DOR-
GAN) and the Senator from Michigan
(Ms. STABENOW) were added as cospon-
sors of S.J. Res. 40, a joint resolution
designating August as ‘‘National Miss-
ing Adult Awareness Month”’.

S. J. RES. 41

At the request of Mr. SPECTER, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of S.J. Res. 41, a joint resolution
calling for Congress to consider and
vote on a resolution for the use of force
by the United States Armed Forces
against Iraq before such force is de-
ployed.

S. RES. 239

At the request of Mr. ALLEN, the
name of the Senator from Virginia (Mr.
WARNER) was added as a cosponsor of S.
Res. 239, a resolution recognizing the
lack of historical recognition of the
gallant exploits of the officers and
crew of the S.S. Henry Bacon, a Liberty
ship that was sunk February 23, 1945, in
the waning days of World War II.

S. RES. 306

At the request of Mr. BROWNBACK, the
name of the Senator from Missouri
(Mr. BoND) was added as a cosponsor of
S. Res. 306, a resolution expressing the
sense of the Senate concerning the con-
tinuous repression of freedoms within
Iran and of individual human rights
abuses, particularly with regard to
women.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Ms. COLLINS (for herself, Mr.
SANTORUM, Mr. SARBANESS, Mr.
EDWARDS, Mr. FEINGOLD, Mr.
KENNEDY, Mr. SCHUMER, Mr.
SMITH of Oregon, and Mrs. CLIN-
TON):

S. 2804. A bill to amend the National
Maritime Heritage Act of 1994 to reaf-
firm and revise the designation of
America’s National Maritime Museum,
and for other purposes; to the Com-
mittee on Commerce, Science, and
Transportation.

Ms. COLLINS. Mr. President, I am
pleased to be introducing America’s
National Maritime Museums Act of
2002. This legislation would designate
an additional 19 maritime museums as
“American National Maritime Muse-
ums’’ nationwide. Maritime Museums
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are dedicated to advancing maritime
and nautical science by fostering the
exchange of maritime information and
experience and by promoting advances
in nautical education.

The America National Maritime Mu-
seum designation would include a com-
mitment on the part of each institu-
tion toward accomplishing a coordi-
nated education initiative, resources
management program, awareness cam-
paign, and heritage grants program.
Maritime museums in America will be
dedicated to illuminating humankind’s
experience with the sea and the events
that shaped the course and progress of
civilization.

Museum collections are composed of
hundreds of thousands of maritime
items, including ship models, scrim-
shaw, maritime paintings, decorative
arts, intricately carved figureheads,
working steam engines, and much
more. Maritime museums offer a vari-
ety of learning experiences for children
and adults through hands-on work-
shops and programs that focus on mari-
time history.

Maritime lecture series presentations
offer an opportunity to learn about the
history and lore of the sea from some
of the nation’s leading maritime ex-
perts. Visitors learn the broad concept
of sea power, the historic and modern
importance of the sea in matters com-
mercial, military, economic, political,
artistic, and social.

The legislation that I am proposing
would help museums better interpret
maritime and social history to the pub-
lic using their extensive collections of
artifacts, exhibits and expertise. These
programs and facilities are used by
schools, civic organizations, genealo-
gists, maritime scholars, and the vis-
iting public, thus, serving students of
all ages.

I urge all members of the Senate to
join me in support of the America’s Na-
tional Maritime Museums Act of 2002.

By Mr. CORZINE (for himself and
Mr. TORRICELLI):

S. 2805. A bill to amend title 23,
United States Code, to provide for
criminal and civil liability for permit-
ting an intoxicated arrestee to operate
a motor vehicle; to the Committee on
Environment and Public Works.

Mr. CORZINE. Mr. President, today I
am introducing legislation to address
the serious national problem of drunk
driving. The bill, entitled ‘‘John’s Law
of 2002,” would help ensure that when
drunken drivers are arrested, they can-
not simply get back into the car and
put the lives of others in jeopardy.

On July 22, 2000, Navy Ensign John
Elliott was driving home from the
United States Naval Academy in An-
napolis for his mother’s birthday when
his car was struck by another car. Both
Ensign Elliott and the driver of that
car were killed. The driver of the car
that caused the collision had a blood
alcohol level that exceeded twice the
legal limit.

What makes this tragedy especially
distressing is that this same driver had
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been arrested and charged with driving
under the influence of alcohol, DUI,
just three hours before the crash. After
being processed for that offense, he had
been released into the custody of a
friend who drove him back to his car
and allowed him to get behind the
wheel, with tragic results.

We need to ensure that drunken driv-
ers do not get back behind the wheel
before they sober up. New Jersey took
steps to do this when they enacted
John’s Law at the State level. I am
pleased to offer a Federal version of
this legislation today.

This bill would require States to im-
pound the vehicle of an offender for a
period of at least 12 hours after the of-
fense. This would ensure that the ar-
restee cannot get back behind the
wheel of his car until he is sober.

Further, the bill would require
States to ensure that if a DUI offender
arrestee is released into the custody of
another, that person must be provided
with notice of his or her potential civil
or criminal liability for permitting the
arrestee’s operation of a motor vehicle
while intoxicated. While this bill does
not create new liability under Federal
law, notifying such individuals of their
prospective liability under State law
should encourage them to act respon-
sibly.

John’s Law of 2002 is structured in a
manner similar to other Federal laws
designed to promote highway safety,
such as laws that encourage states to
enact tough drunk driving standards.
Under the legislation, a portion of Fed-
eral highway funds would be withheld
from States that do not comply. Ini-
tially, this funding could be restored if
States move into compliance. Later,
the highway funding forfeited by one
State would be distributed to other
States that are in compliance. Experi-
ence has shown that the threat of los-
ing highway funding is very effective in
ensuring that States comply.

I believe that this legislation would
help make our roads safer and save
many lives. I hope my colleagues will
support it, and I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2805

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“John’s Law
of 2002".

SEC. 2. LIABILITY FOR PERMITTING AN INTOXI-

CATED ARRESTEE TO OPERATE A
MOTOR VEHICLE.

(a) IN GENERAL.—Subchapter I of chapter 1
of title 23, United States Code, is amended by
adding at the end the following:

“§165. Liability for permitting an intoxicated
arrestee to operate a motor vehicle

‘(a) DEFINITION OF MOTOR VEHICLE.—In
this section, the term ‘motor vehicle’ means
a vehicle driven or drawn by mechanical
power and manufactured primarily for use on
public highways, but does not include a vehi-
cle operated only on a rail.
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““(b) WITHHOLDING OF APPORTIONMENTS FOR
NONCOMPLIANCE.—

‘(1) FISCAL YEAR 2005.—The Secretary shall
withhold 5 percent of the amount required to
be apportioned to any State under each of
paragraphs (1), (3), and (4) of section 104(b) on
October 1, 2004, if the State does not meet
the requirements of paragraph (3) on that
date.

‘“(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent of the
amount required to be apportioned to any
State under each of paragraphs (1), (3), and
(4) of section 104(b) on October 1, 2005, and on
October 1 of each fiscal year thereafter, if
the State does not meet the requirements of
paragraph (3) on that date.

‘“(3) REQUIREMENTS.—A State meets the re-
quirements of this paragraph if the State has
enacted and is enforcing a law that is sub-
stantially as follows:

‘““(A) WRITTEN STATEMENT.—If a person is
summoned by or on behalf of a person who
has been arrested for public intoxication in
order to transport or accompany the arrestee
from the premises of a law enforcement
agency, the law enforcement agency shall
provide that person with a written state-
ment advising him of his potential criminal
and civil liability for permitting or facili-
tating the arrestee’s operation of a motor ve-
hicle while the arrestee remains intoxicated.
The person to whom the statement is issued
shall acknowledge, in writing, receipt of the
statement, or the law enforcement agency
shall record the fact that the written state-
ment was provided, but the person refused to
sign an acknowledgment. The State shall es-
tablish the content and form of the written
statement and acknowledgment to be used
by law enforcement agencies throughout the
State and may issue directives to ensure the
uniform implementation of this subpara-
graph. Nothing in this subparagraph shall
impose any obligation on a physician or
other health care provider involved in the
treatment or evaluation of the arrestee.

¢(B) IMPOUNDMENT OF VEHICLE OPERATED BY
ARRESTEE; CONDITIONS OF RELEASE; FEE FOR
TOWING, STORAGE.—

‘(i) If a person has been arrested for public
intoxication, the arresting law enforcement
agency shall impound the vehicle that the
person was operating at the time of arrest.

‘“(ii) A vehicle impounded pursuant to this
subparagraph shall be impounded for a pe-
riod of at least 12 hours after the time of ar-
rest or until such later time as the arrestee
claiming the vehicle meets the conditions
for release in clause (iv).

‘‘(iii) A vehicle impounded pursuant to this
subparagraph may be released to a person
other than the arrestee prior to the end of
the impoundment period only if—

‘“(I) the vehicle is not owned or leased by
the person under arrest and the person who
owns or leases the vehicle claims the vehicle
and meets the conditions for release in
clause (iv); or

“(IT) the vehicle is owned or leased by the
arrestee, the arrestee gives permission to an-
other person, who has acknowledged in writ-
ing receipt of the statement to operate the
vehicle and the conditions for release in
clause (iv).

‘“(iv) A vehicle impounded pursuant to this
subparagraph shall not be released unless the
person claiming the vehicle—

‘“(I) presents a valid operator’s license,
proof of ownership or lawful authority to op-
erate the vehicle, and proof of valid motor
vehicle insurance for that vehicle;

‘“(IT) is able to operate the vehicle in a safe
manner and would not be in violation of
driving while intoxicated laws; and

‘“(IIT) meets any other conditions for re-
lease established by the law enforcement
agency.
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‘“(c) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

‘(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—Any funds withheld under sub-
section (b) from apportionment to any State
shall remain available until the end of the
fourth fiscal year following the fiscal year
for which the funds are authorized to be ap-
propriated.

‘(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under
subsection (b) from apportionment are to re-
main available for apportionment to a State
under paragraph (1), the State meets the re-
quirements of subsection (a)(3), the Sec-
retary shall, on the first day on which the
State meets the requirements, apportion to
the State the funds withheld under sub-
section (b) that remain available for appor-
tionment to the State.

“(3) PERIOD OF AVAILABILITY OF SUBSE-
QUENTLY APPORTIONED FUNDS.—

‘““(A) IN GENERAL.—Any funds apportioned
under paragraph (2) shall remain available
for expenditure until the end of the third fis-
cal year following the fiscal year in which
the funds are so apportioned.

‘(B) TREATMENT OF CERTAIN FUNDS.—ANy
funds apportioned under paragraph (2) that
are not obligated at the end of the period re-
ferred to in subparagraph (A) shall be allo-
cated equally among the States that meet
the requirements of subsection (a)(3).

‘‘(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (b) from apportionment are
available for apportionment to a State under
paragraph (1), the State does not meet the
requirements of subsection (a)(3), the funds
shall be allocated equally among the States
that meet the requirements of subsection
(a)(3).”.

(b) CONFORMING AMENDMENT.—The analysis
for subchapter I of chapter 1 of title 23,
United States Code, is amended by adding at
the end the following:
¢165. Liability for permitting an intoxicated

arrestee to operate a motor ve-
hicle.”.

By Ms. LANDRIEU:

S. 2806. A bill to provide that mem-
bers of the Armed Forces performing
services on the Island of Diego Gracia
shall be entitled to tax benefits in the
same manner as if such services were
performed in a combat zone, and for
other purposes; to the Committee on
Finance.

By Ms. LANDRIEU:

S. 2807. A bill to amend the Internal
Revenue Code of 1986 to clarify the
treatment of dependent care assistance
programs sponsored by the Department
of Defense for members of the Armed
Forces of the United States; to the
Committee on Finance.

Ms. LANDRIEU. Mr. President, I rise
today to introduce two bills. One will
give tax relief to a small group of men
and women in our armed services sta-
tioned on the island of Diego Garcia in
the Indian Ocean, supporting the war
on terrorism in Afghanistan. The sec-
ond bill will exclude from gross income
childcare benefits paid to members of
our armed forces. These are small
measures,but both will be of great ben-
efit to the men and women serving our
country.

Diego Garcia is a British Territory
lying seven degrees South Latitude off
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the coast of India, in the middle of the
Indian Ocean. The island is 40 miles
around and encompasses an area of
6,720 acres, most of it dominated by a
large lagoon. The land mass is actually
very small. It is home to a joint Brit-
ish-United States Naval Support Facil-
ity, and while there are only a small
handful of British Royal Navy per-
sonnel on the island, there is a larger,
tight-knit team of American Air Force,
Navy, and Army personnel on the is-
land. These men and women serving on
Diego Garcia are supporting B-52
bombing missions and other operations
over Afghanistan. Many of them are
from the 2nd Bomb Wing and the 917th
Wing. Both units call Barksdale Air
Force Base in Louisiana their home.

As a Nation, we provide members of
our armed forces with a variety of ben-
efits, all of them deserve. They receive
hardship duty pay of $150 per monthly
for serving in austere regions of the
World. They get imminent danger pay
of $150 per month as compensation for
being in physical danger. One of the
most generous benefits for those serv-
ing in the war on terrorism is the com-
bat zone tax exclusion. Members of the
armed services do not pay Federal tax
on compensation they for any month of
service inside a combat one. They only
have to serve on day in the combat
zone to get this benefit. The exclusion
only applies to personnel who receive
imminent danger pay.

On Diego Garcia, the pilots and flight
crews who fly the missions over Af-
ghanistan are eligible for the income
tax exclusion because they receive im-
minent danger pay. But the men and
women who load the bombers, fuel
them, and maintain them are not eligi-
ble because they do not enter the com-
bat zone. My office was contacted by
the officers who fly the bombing mis-
sions about this discrepancy. They
asked me to help out their support
crews, a gesture of selflessness that I
want to honor.

I recognize that the support crews
may not receive imminent danger pay,
but their situation is not too different
from Naval personnel performing the
same tasks on ships in the Arabian
Sea. Naval support crews receive immi-
nent danger pay and are eligible for the
tax exclusion, but they do not enter Af-
ghanistan.

Diego Garcia is a beautiful place, but
it is a long way from home. The least
we could do is treat everyone who has
served on the island the same. That is
what my bill will do.

My second bill will correct an omis-
sion in the Tax Reform Act of 1986.
That Act contained a provision consoli-
dating the laws regarding the tax
treatment of certain military benefits.
The Conference Report to that Act con-
tains a long list of benefits to be ex-
cluded from gross income of military
personnel. According to the report, this
list was to be exhaustive. The problem
is that child car benefits are not on
that list.

I do not know if this omission was in-
tentional. Perhaps at that time, child
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care benefits were relatively unknown
in the military. The Conference Report
gives the Treasury Secretary the au-
thority to expand the list of eligible
benefits, but so far the Secretary has
not provided any guidance to the De-
partment of Defense as to how these
benefits should be treated for tax pur-
poses. While military families are not
currently being taxed for child care
benefits, the Department of Defense
has indicated that it would like Con-
gress to clarify that child care benefits
are not subject to tax. My bill will give
our military families and the Depart-
ment of Defense a greater degree of
certainty.

Throughout our history, in time of
war we have worked to make sure that
our armed forces have everything they
need and we have spared no expense in
meeting that need. But the men and
women on the ground often have fami-
lies back at home. We should make
sure that we support them as well. I
urge my colleagues to support this leg-
islation.

———
STATEMENTS ON SUBMITTED
RESOLUTIONS
SENATE RESOLUTION 307—RE-

AFFIRMING SUPPORT OF THE
CONVENTION ON THE PREVEN-
TION AND PUNISHMENT OF THE
CRIME OF GENOCIDE AND AN-
TICIPATING THE COMMEMORA-
TION OF THE 15TH ANNIVER-
SARY OF THE ENACTMENT OF

THE GENOCIDE CONVENTION IM-
PLEMENTATION ACT OF 1987
(THE PROXMIRE ACT) ON NO-

VEMBER 4, 2003

Mr. TORRICELLI submitted the fol-
lowing resolution; which was referred
to the Committee on the Judiciary:

S. REs. 307

Whereas, in 1948, in the shadow of the Holo-
caust, the international community re-
sponded to Nazi Germany’s methodically or-
chestrated acts of genocide by approving the
Convention on the Prevention and Punish-
ment of the Crime of Genocide;

Whereas the Convention on the Prevention
and Punishment of the Crime of Genocide
confirms that genocide is a crime under
international law, defines genocide as cer-
tain acts committed with intent to destroy a
national, ethnical, racial or religious group,
and provides that parties to the Convention
undertake to enact domestic legislation to
provide effective penalties for persons who
are guilty of genocide;

Whereas the United States, under Presi-
dent Harry Truman, stood as the first nation
to sign the Convention on the Prevention
and Punishment of the Crime of Genocide;

Whereas the United States Senate ratified
the Convention on the Prevention and Pun-
ishment of the Crime of Genocide on Feb-
ruary 19, 1986;

Whereas the Genocide Convention Imple-
mentation Act of 1987 (the Proxmire Act)
(Public Law 100-606), signed into law by
President Ronald Reagan on November 4,
1988, amended the United States Code (18
U.S.C. 1091) to criminalize genocide under
the United States law;

Whereas the enactment of the Genocide
Convention Implementation Act marked a
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principled stand by the TUnited States
against the crime of genocide and an impor-
tant step toward ensuring that the lessons of
the Holocaust, the Armenian Genocide, the
genocides in Cambodia and Rwanda, among
others, will be used to help prevent future
genocides;

Whereas, despite the international commu-
nity’s consensus against genocide, as dem-
onstrated by the fact that 133 nations are
party to the Convention on the Prevention
and Punishment of the Crime of Genocide
and through other instruments and actions,
denial of past instances of genocide con-
tinues and many thousands of innocent peo-
ple continue to be victims of genocide; and

Whereas November 4, 2003 is the 15th anni-
versary of the enactment of the Genocide
Convention Implementation Act of 1987 (the
Proxmire Act): Now, therefore, be it

Resolved, That the Senate—

(1) reaffirms its support of the Convention
on the Prevention and Punishment of the
Crime of Genocide;

(2) anticipates the commemoration of the
156th anniversary of the enactment of the
Genocide Convention Implementation Act of
1987 (the Proxmire Act) on November 4, 2003;
and

(3) encourages the people and Government
of the United States to rededicate them-
selves to the cause of bringing an end to the
crime of genocide.

———————

SENATE RESOLUTION 308—EX-
PRESSING THE SENSE OF THE
SENATE REGARDING THE ‘“ONCE-
A-DAY” PROGRAM TO PROMOTE
LOCAL FARM PRODUCTS

Mrs. CLINTON submitted the fol-
lowing resolution; which was referred
to the Committee on Agriculture, Nu-
trition, and Forestry:

S. RES. 308
Whereas agriculture is a major industry in
the United States, contributing

$82,000,000,000 to the gross domestic product
of the United States in 2000;

Whereas the farmers in every State
produce a wide variety of local foods;

Whereas locally-grown, seasonal foods are
fresh and wholesome, with superior taste and
nutrition;

Whereas eating fresh foods in season is
vital to a healthy diet, promotes health, and
supports an active lifestyle;

Whereas reduced time from field to table
allows farmers to harvest fully-ripened
produce;

Whereas this flavorful produce can be pre-
pared with less fat, sugar, and salt;

Whereas during the months of August, Sep-
tember, and October there is a tremendous
selection of fresh, locally-grown produce;

Whereas local farms provide jobs, attract
tourists, and recirculate dollars into the
local economy of our Nation;

Whereas local produce can be found at
many locations such as farmers’ markets,
community-supported agriculture farms,
farm stands, local stores, and restaurants;

Whereas if citizens of the United States
would eat 1 item of local produce each day,
every dollar spent on the produce would sup-
port independent family farms that con-
tribute to the economic health of the United
States; and

Whereas Dutchess County, New York, has
already begun a ‘‘Once-a-Day’ program to
encourage local residents to buy local
produce in support of their local farmers and
their own health: Now, therefore, be it

Resolved, That it is the sense of the Senate
that—
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(1) all Americans are encouraged to buy
local farm products; and

(2) anyone selling local agricultural prod-
ucts is encouraged to promote the products
as ‘‘Once-a-Day’’ to support the local econ-
omy and the health of our Nation.

———

SENATE RESOLUTION 309—EX-
PRESSING THE SENSE OF THE
SENATE THAT BOSNIA AND
HERZEGOVINA SHOULD BE CON-
GRATULATED ON THE 10TH AN-
NIVERSARY OF ITS RECOGNI-
TION BY THE UNITED STATES

Mr. BIDEN (for himself, Mr. McCAIN,
and Mrs. FEINSTEIN) submitted the fol-
lowing resolution; which was referred
to the Committee on Foreign Rela-
tions:

S. RES. 309

Whereas the United States reaffirms its
support for the sovereignty, legal continuity,
and territorial integrity of Bosnia and
Herzegovina within its internationally rec-
ognized borders and also reaffirms its sup-
port for the equality of the three constituent
peoples and others in Bosnia and
Herzegovina in a united multiethnic coun-

try, according to the General Framework
Agreement for Peace in Bosnia and
Herzegovina;

Whereas, during the 10 years since its rec-
ognition, Bosnia and Herzegovina has made
significant progress in overcoming the leg-
acy of the internecine conflict of 1992-1995 in-
stigated by ultranationalist forces hostile to
a multiethnic society, and has persevered in
building a multiethnic democracy based on
the rule of law, respect for human rights,
and a free market economy, as shown by the
results of the elections held in November
2000;

Whereas most citizens and the national au-
thorities of Bosnia and Herzegovina share
the democratic values of the international
community and feel the responsibility to up-
hold them;

Whereas the Government of Bosnia and
Herzegovina is committed to international
security and democratic stability and in that
spirit has begun the process of qualifying for
membership in the Partnership for Peace;
and

Whereas, after the attacks of September
11, 2001 on the United States, Bosnia and
Herzegovina, as a reliable friend of the
United States, immediately positioned itself
within the anti-terrorism coalition of na-
tions, sharing the common interests and val-
ues of the free and democratic world: Now,
therefore, be it

Resolved, That the Senate—

(1) commends Bosnia and Herzegovina for
the significant progress it has made during
the past decade on the implementation of
the Dayton Peace Agreement and on the im-
plementation of the Constituent Peoples’ De-
cision of the Constitutional Court of Bosnia
and Herzegovina;

(2) applauds the democratic orientation of
Bosnia and Herzegovina and urges the fur-
ther strengthening by its government and
people of respect for human rights, of the
rule of law, and of its free market economy;

(3) urges Bosnia and Herzegovina as rapidly
as possible to make fully operational all na-
tional institutions and state-level govern-
mental bodies mandated by the Dayton
Peace Agreement;

(4) welcomes and supports the aspiration of
Bosnia and Herzegovina to become a member
of the Partnership for Peace and, pursuant
thereto, underscores the importance of cre-
ating a joint military command as soon as
possible;
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(5) urges the Government of Bosnia and
Herzegovina to accelerate the return of refu-
gees and displaced persons and to intensify
its cooperation with the International Crimi-
nal Tribunal for the former Yugoslavia at
The Hague, in particular with regard to sur-
rendering to the Court individuals indicted
for war crimes;

(6) reaffirms the importance for the future
of Bosnia and Herzegovina of that country’s
participation in the European integration
process and, in that context, welcomes the
notable improvement in mutual cooperation
among the successor states of the former
Yugoslavia and the strengthening of co-
operation within the region as a whole, de-
velopments which are essential for long-last-
ing peace and stability in Southeastern Eu-
rope; and

(7) recognizes the important role of the
Bosnian-Herzegovinian-American commu-
nity in the further improving of bilateral re-
lations between the United States and Bos-
nia and Herzegovina.

Mr. BIDEN. Mr. President, I rise
today to submit a Resolution congratu-
lating Bosnia and Herzegovina on the
tenth anniversary of its recognition by
the United States.

During the decade since its recogni-
tion, Bosnia and Herzegovina has made
significant progress in overcoming the
legacy of the bloody conflict of 1992-95,
which was instigated by ultra-nation-
alist forces and claimed more than two
hundred thousand lives and made mil-
lions more homeless.

The NATO-led peacekeeping force,
known originally as IFOR, now as
SFOR, has provided the security um-
brella that has allowed the slow, dif-
ficult process of reconciliation and de-
mocracy-building to take place.

The international community under
the direction of a resident High Rep-
resentative, the United Nations, the
Organization for Security and Coopera-
tion in Europe, the European Union,
and many individual countries have
joined the United States in providing
and delivering economic and technical
assistance to the citizens of Bosnia and
Herzegovina.

Last year for the first time demo-
cratic, non-nationalist parties gained
control of the national and Federation
governments, and the government of
the Republika Srpska is considerably
more democratic than it was under the
infamous Radovan Karadzic.

Elections will be held this coming
October, which will determine whether
the country will continue on a demo-
cratic, multi-ethnic, and free market
path. Obviously, it is in the interest of
the people of Bosnia and Herzegovina,
Bosniaks, Serbs, Croats, and others,
that it do so. Equally obviously, it is in
the interest of the United States that
Bosnia and Herzegovina become a nor-
mal, peaceful, democratic country.

My Resolution commends Bosnia and
Herzegovina for the progress it has
made and urges it to take several steps
to continue the process. They include:
further strengthening of respect for
human rights, of the rule of law, and of
its free market economy; as rapidly as
possible making fully operational all
national institutions and state-level
governmental bodies mandated by the
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Dayton Peace Agreement; creating a
joint military command as soon as pos-
sible; accelerating the return of refu-
gees and displaced persons; and inten-
sifying its cooperation with the Inter-
national Criminal Tribunal for the
former Yugoslavia at The Hague, in
particular surrendering to the Court
individuals indicted for war crimes.
The stability of the Balkans is essen-
tial for European stability. And sta-
bility in Europe is of fundamental im-
portance to the United States of Amer-
ica. A peaceful, democratic, multi-eth-
nic Bosnia and Herzegovina can be an
important element in the new Balkans.
I urge my colleagues to vote for this
Resolution, which makes clear our sup-

port for just such a Bosnia and
Herzegovina.

———
SENATE RESOLUTION 310—HON-

ORING JUSTIN W. DART, JR., AS
A CHAMPION OF THE RIGHTS OF
INDIVIDUALS WITH DISABILITIES

Mr. HARKIN (for himself, Mr. KEN-
NEDY, Mr. HATCH, and Mr. GREGG) sub-
mitted the following resolution; which
was considered and agreed to:

S. REs. 310

Whereas Justin W. Dart, Jr. was born in
Chicago, Illinois in 1930;

Whereas Justin Dart, Jr. has been recog-
nized as a pioneer and leader in the dis-
ability rights movement;

Whereas Justin Dart, Jr. operated success-
ful businesses in the United States and
Japan;

Whereas 5 Presidents, 5 Governors, and
Congress have seen fit to appoint Justin
Dart, Jr. to leadership positions within the
area of disability policy, including Vice
Chairman of the National Council on Dis-
ability, Commissioner of the Rehabilitation
Services Administration, Chairperson of the
President’s Committee on Employment of
People with Disabilities, and Chairperson of
the Congressional Task Force on the Rights
and Empowerment of Americans with Dis-
abilities;

Whereas Justin Dart, Jr. was a civil rights
activist for individuals with disabilities
since he was stricken with polio in 1948 and
played a leadership role in numerous civil
rights marches across the country;

Whereas Justin Dart, Jr. worked tirelessly
to secure passage of the Americans with Dis-
abilities Act of 1990, which was signed into
law by President Bush, and is often recog-
nized as a major driving force behind the dis-
ability rights movement and that landmark
legislation;

Whereas on January 15, 1998, President
Clinton awarded the Presidential Medal of
Freedom, our Nation’s highest civilian
award, to Justin Dart, Jr.

Whereas Justin Dart, Jr. has left a power-
ful legacy as a civil rights advocate and his
actions have benefited the people of the
United States;

Whereas Justin Dart, Jr. is not only re-
membered for his advocacy efforts on behalf
of individuals with disabilities, but also for
his energetic spirit and for the formal and
informal independent living skills programs
for individuals with disabilities that he sup-
ported; and

Whereas Justin Dart, Jr. passed away at
his home on June 22, 2002, and is survived by
his wife, Yoshiko Dart, 5 daughters, 11 grand-
children, and 2 great-grandchildren: Now,
therefore, be it
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Resolved, That the Senate—

(1) recognizes Justin W. Dart, Jr. as one of
the true champions of the rights of individ-
uals with disabilities and for his many con-
tributions to the Nation throughout his life-
time;

(2) honors Justin W. Dart, Jr. for his tire-
less efforts to improve the lives of individ-
uals with disabilities; and

(3) recognizes that the achievements of
Justin W. Dart, Jr. have inspired and encour-
aged millions of individuals with disabilities
in the United States to overcome obstacles
and barriers so that the individuals can lead
more independent and successful lives.

———

SENATE CONCURRENT RESOLU-
TION 132—PROVIDING FOR A CON-
DITIONAL ADJOURNMENT OR RE-
CESS OF THE SENATE AND A
CONDITIONAL ADJOURNMENT OF
THE HOUSE OF REPRESENTA-
TIVES

Mr. DASCHLE submitted the fol-
lowing concurrent resolution; which
was considered and agreed to.

S. CoN. RES. 132

Resolved by the Senate (the House of Rep-
resentatives concurring), That, in consonance
with section 132(a) of the Legislative Reorga-
nization Act of 1946, when the Senate re-
cesses or adjourns at the close of business on
Thursday, August 1, 2002, Friday, August 2,
2002, or Saturday, August 3, 2002, on a motion
offered pursuant to this concurrent resolu-
tion by its Majority Leader or his designee,
it stand recessed or adjourned until 12:00
noon on Tuesday, September 3, 2002, or until
such other time on that day as may be speci-
fied by its Majority Leader or his designee in
the motion to recess or adjourn, or until
Members are notified to reassemble pursuant
to section 2 of this concurrent resolution,
whichever occurs first; and that when the
House adjourns on the legislative day of Fri-
day, July 26, 2002, on a motion offered by its
Majority Leader or his designee pursuant to
this concurrent resolution, it stand ad-
journed until 2:00 p.m. on Wednesday, Sep-
tember 4, 2002, or until Members are notified
to reassemble pursuant to section 2 of this
concurrent resolution, whichever occurs
first.

SEC. 2. The Majority Leader of the Senate
and the Speaker of the House, or their re-
spective designees, acting jointly after con-
sultation with the Minority Leader of the
Senate and the Minority Leader of the
House, shall notify the Members of the Sen-
ate and House, respectively, to reassemble at
such place and time as they may designate
whenever, in their opinion, the public inter-
est shall warrant it.

————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 4326. Mr. MCCONNELL (for himself and
Mr. FRIST) proposed an amendment to
amendment SA 4299 proposed by Mr. REID
(for Mr. DORGAN (for himself, Mr.
WELLSTONE, Mr. JEFFORDS, Ms. STABENOW,
Ms. COLLINS, Mr. LEVIN, Mr. JOHNSON, Mr.
MILLER, Mr. DURBIN, Mr. FEINGOLD, and Mr.
HARKIN)) to the bill (S. 812) to amend the
Federal Food, Drug, and Cosmetic Act to
provide greater access to affordable pharma-
ceuticals.

——
TEXT OF AMENDMENTS

SA 4326. Mr. MCCONNELL (for him-
self and Mr. FRIST) proposed an amend-
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ment to amendment SA 4299 proposed
by Mr. REID (for Mr. DORGAN (for him-
self, Mr. WELLSTONE, Mr. JEFFORDS,
Ms. STABENOW, Ms. COLLINS, Mr. LEVIN.
Mr. JOHNSON, Mr. MILLER, Mr. DURBIN,
Mr. FEINGOLD, and Mr. HARKIN), to the
bill (S. 812) to amend the Federal Food,
Drug, and Cosmetic Act to provide
greater access to affordable pharma-
ceuticals; as follows:

Strike the first word and insert the fol-
lowing:

TITLE —HEALTH CARE LIABILITY
REFORM
SEC.  01. SHORT TITLE.

This title may be cited as the ‘‘Health Care
Liability Reform and Quality Assurance Act
of 2002”.

Subtitle A—Health Care Liability Reform
SEC.  11. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) EFFECT ON HEALTH CARE ACCESS AND
cosTs.—The civil justice system of the
United States is a costly and inefficient
mechanism for resolving claims of health
care liability and compensating injured pa-
tients and the problems associated with the
current system are having an adverse impact
on the availability of, and access to, health
care services and the cost of health care in
the United States.

(2) EFFECT ON INTERSTATE COMMERCE.—The
health care and insurance industries are in-
dustries affecting interstate commerce and
the health care liability litigation systems
existing throughout the United States affect
interstate commerce by contributing to the
high cost of health care and premiums for
health care liability insurance purchased by
participants in the health care system.

(3) EFFECT ON FEDERAL SPENDING.—The
health care liability litigation systems exist-
ing throughout the United States have a sig-
nificant effect on the amount, distribution,
and use of Federal funds because of—

(A) the large number of individuals who re-
ceive health care benefits under programs
operated or financed by the Federal Govern-
ment;

(B) the large number of individuals who
benefit because of the exclusion from Fed-
eral taxes of the amounts spent to provide
such individuals with health insurance bene-
fits; and

(C) the large number of health care pro-
viders who provide items or services for
which the Federal Government makes pay-
ments.

(b) PURPOSE.—It is the purpose of this title
to implement reasonable, comprehensive,
and effective health care liability reform
that is designed to—

(1) ensure that individuals with meri-
torious health care injury claims receive fair
and adequate compensation;

(2) improve the availability of health care
service in cases in which health care liabil-
ity actions have been shown to be a factor in
the decreased availability of services; and

(3) improve the fairness and cost-effective-
ness of the current health care liability sys-
tem of the United States to resolve disputes
over, and provide compensation for, health
care liability by reducing uncertainty and
unpredictability in the amount of compensa-
tion provided to injured individuals.

SEC. _ 12. DEFINITIONS.

In this subtitle:

(1) CLAIMANT.—The term ‘‘claimant”
means any person who commences a health
care liability action, and any person on
whose behalf such an action is commenced,
including the decedent in the case of an ac-
tion brought through or on behalf of an es-
tate.
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(2) CLEAR AND CONVINCING EVIDENCE.—The
term ‘‘clear and convincing evidence’’ means
that measure or degree of proof that will
produce in the mind of the trier of fact a
firm belief or conviction as to the truth of
the allegations sought to be established, ex-
cept that such measure or degree of proof is
more than that required under preponder-
ance of the evidence, but less than that re-
quired for proof beyond a reasonable doubt.

(3) COLLATERAL SOURCE RULE.—The term
‘‘collateral source rule’” means a rule, either
statutorily established or established at
common law, that prevents the introduction
of evidence regarding collateral source bene-
fits or that prohibits the deduction of collat-
eral source benefits from an award of dam-
ages in a health care liability action.

(4) EcoNOMIC LOSSES.—The term ‘‘economic
losses’® means objectively verifiable mone-
tary losses incurred as a result of the provi-
sion of (or failure to provide or pay for)
health care services or the use of a medical
product, including past and future medical
expenses, loss of past and future earnings,
cost of obtaining replacement services in the
home (including child care, transportation,
food preparation, and household care), cost
of making reasonable accommodations to a
personal residence, loss of employment, and
loss of business or employment opportuni-
ties. Economic losses are neither non-
economic losses nor punitive damages.

(6) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action’ means a
civil action against a health care provider,
health care professional, health plan, or
other defendant, including a right to legal or
equitable contribution, indemnity, subroga-
tion, third-party claims, cross claims, or
counter-claims, in which the claimant al-
leges injury related to the provision of, pay-
ment for, or the failure to provide or pay for,
health care services or medical products, re-
gardless of the theory of liability on which
the action is based. Such term does not in-
clude a product liability action, except
where such an action is brought as part of a
broader health care liability action.

(6) HEALTH PLAN.—The term ‘‘health plan”
means any person or entity which is obli-
gated to provide or pay for health benefits
under any health insurance arrangement, in-
cluding any person or entity acting under a
contract or arrangement to provide, arrange
for, or administer any health benefit.

(7) HEALTH CARE PROFESSIONAL.—The term
‘““health care professional” means any indi-
vidual who provides health care services in a
State and who is required by Federal or
State laws or regulations to be licensed, reg-
istered or certified to provide such services
or who is certified to provide health care
services pursuant to a program of education,
training and examination by an accredited
institution, professional board, or profes-
sional organization.

(8) HEALTH CARE PROVIDER.—The term
‘“‘health care provider’” means any organiza-
tion or institution that is engaged in the de-
livery of health care items or services in a
State and that is required by Federal or
State laws or regulations to be licensed, reg-
istered or certified to engage in the delivery
of such items or services.

(99 HEALTH CARE SERVICES.—The term
‘“‘health care services’” means any services
provided by a health care professional,
health care provider, or health plan or any
individual working under the supervision of
a health care professional, that relate to the
diagnosis, prevention, or treatment of any
disease or impairment, or the assessment of
the health of human beings.

(10) INJURY.—The term ‘‘injury’’ means any
illness, disease, or other harm that is the
subject of a health care liability action.
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(11) MEDICAL PRODUCT.—The term ‘‘medical
product’” means a drug (as defined in section
201(g)(1) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 321(g)(1)) or a medical
device as defined in section 201(h) of such Act
(21 U.S.C. 321(h)), including any component
or raw material used therein, but excluding
health care services, as defined in paragraph
9).

(12) NONECONOMIC LOSSES.—The term ‘‘non-
economic losses’” means losses for physical
and emotional pain, suffering, inconven-
ience, physical impairment, mental anguish,
disfigurement, loss of enjoyment of life, loss
of consortium, loss of society or companion-
ship (other than loss of domestic services),
and other nonpecuniary losses incurred by
an individual with respect to which a health
care liability action is brought. Non-
economic losses are neither economic losses
nor punitive damages.

(13) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’” means damages awarded, for
the purpose of punishment or deterrence, and
not for compensatory purposes, against a
health care professional, health care pro-
vider, or other defendant in a health care li-
ability action. Punitive damages are neither
economic nor noneconomic damages.

(14) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.

(15) STATE.—The term ‘‘State’ means each
of the several States of the United States,
the District of Columbia, and the Common-
wealth of Puerto Rico.

SEC. 13. APPLICABILITY.

(a) IN GENERAL.—Except as provided in
subsection (c), this subtitle shall apply with
respect to any health care liability action
brought in any Federal or State court, ex-
cept that this subtitle shall not apply to an
action for damages arising from a vaccine-
related injury or death to the extent that
title XXI of the Public Health Service Act
applies to the action.

(b) PREEMPTION.—

(1) IN GENERAL.—The provisions of this sub-
title shall preempt State law only to the ex-
tent that such law is inconsistent with the
limitations contained in such provisions and
shall not preempt State law to the extent
that such law—

(A) places greater restrictions on the
amount of or standards for awarding non-
economic or punitive damages;

(B) places greater limitations on the
awarding of attorneys fees for awards in ex-
cess of $150,000;

(C) permits a lower threshold for the peri-
odic payment of future damages;

(D) establishes a shorter period during
which a health care liability action may be
initiated or a more restrictive rule with re-
spect to the time at which the period of limi-
tations begins to run; or

(E) implements collateral source rule re-
form that either permits the introduction of
evidence of collateral source benefits or pro-
vides for the mandatory offset of collateral
source benefits from damage awards.

(2) RULES OF CONSTRUCTION.—The provi-
sions of this subtitle shall not be construed
to preempt any State law that—

(A) permits State officials to commence
health care liability actions as a representa-
tive of an individual;

(B) permits provider-based dispute resolu-
tion;

(C) places a maximum limit on the total
damages in a health care liability action;

(D) places a maximum limit on the time in
which a health care liability action may be
initiated; or

(E) provides for defenses in addition to
those contained in this title.
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(c) EFFECT ON SOVEREIGN IMMUNITY AND
CHOICE OF LAW OR VENUE.—Nothing in this
subtitle shall be construed to—

(1) waive or affect any defense of sovereign
immunity asserted by any State under any
provision of law;

(2) waive or affect any defense of sovereign
immunity asserted by the United States;

(3) affect the applicability of any provision
of the Foreign Sovereign Immunities Act of
1976;

(4) preempt State choice-of-law rules with
respect to actions brought by a foreign na-
tion or a citizen of a foreign nation;

(5) affect the right of any court to transfer
venue or to apply the law of a foreign nation
or to dismiss an action of a foreign nation or
of a citizen of a foreign nation on the ground
of inconvenient forum; or

(6) supersede any provision of Federal law.

(d) FEDERAL COURT JURISDICTION NOT Es-
TABLISHED ON FEDERAL QUESTION GROUNDS.—
Nothing in this subtitle shall be construed to
establish any jurisdiction in the district
courts of the United States over health care
liability actions on the basis of section 1331
or 1337 of title 28, United States Code.

SEC. 14. STATUTE OF LIMITATIONS.

A health care liability action that is sub-
ject to this title may not be initiated unless
a complaint with respect to such action is
filed within the 2-year period beginning on
the date on which the claimant discovered
or, in the exercise of reasonable care, should
have discovered the injury and its cause, ex-
cept that such an action relating to a claim-
ant under legal disability may be filed with-
in 2 years after the date on which the dis-
ability ceases. If the commencement of a
health care liability action is stayed or en-
joined, the running of the statute of limita-
tions under this section shall be suspended
for the period of the stay or injunction.

SEC. 15. REFORM OF PUNITIVE DAMAGES.

(a) LIMITATION.—With respect to a health
care liability action, an award for punitive
damages may only be made, if otherwise per-
mitted by applicable law, if it is proven by
clear and convincing evidence that the
defendant—

(1) intended to injure the claimant for a
reason unrelated to the provision of health
care services;

(2) understood the claimant was substan-
tially certain to suffer unnecessary injury,
and in providing or failing to provide health
care services, the defendant deliberately
failed to avoid such injury; or

(3) acted with a conscious, flagrant dis-
regard of a substantial and unjustifiable risk
of unnecessary injury which the defendant
failed to avoid in a manner which con-
stitutes a gross deviation from the normal
standard of conduct in such circumstances.

(b) PUNITIVE DAMAGES NOT PERMITTED.—
Notwithstanding the provisions of subsection
(a), punitive damages may not be awarded
against a defendant with respect to any
health care liability action if no judgment
for compensatory damages, including nomi-
nal damages (under $500), is rendered against
the defendant.

(C) SEPARATE PROCEEDING.—

(1) IN GENERAL.—At the request of any de-
fendant in a health care liability action, the
trier of fact shall consider in a separate
proceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; or

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.

(2) ONLY RELEVANT EVIDENCE ADMISSIBLE.—
If a defendant requests a separate proceeding
under paragraph (1), evidence relevant only
to the claim of punitive damages in a health
care liability action, as determined by appli-
cable State law, shall be inadmissible in any
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proceeding to determine whether compen-
satory damages are to be awarded.

(d) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—In determining the amount of puni-
tive damages in a health care liability ac-
tion, the trier of fact shall consider only the
following:

(1) The severity of the harm caused by the
conduct of the defendant.

(2) The duration of the conduct or any con-
cealment of such conduct by the defendant.

(3) The profitability of the conduct of the
defendant.

(4) The number of products sold or medical
procedures rendered for compensation, as the
case may be, by the defendant of the kind
causing the harm complained of by the
claimant.

(5) Evidence with respect to awards of pu-
nitive or exemplary damages to persons
similarly situated to the claimant, when of-
fered by the defendant.

(6) Prospective awards of compensatory
damages to persons similarly situated to the
claimant.

(7) Evidence with respect to any criminal
or administrative penalties imposed on the
defendant as a result of the conduct com-
plained of by the claimant, when offered by
the defendant.

(8) Evidence with respect to the amount of
any civil fines assessed against the defendant
as a result of the conduct complained of by
the claimant, when offered by the defendant.

(e) LIMITATION AMOUNT.—

(1) IN GENERAL.—The amount of damages
that may be awarded as punitive damages in
any health care liability action shall not ex-
ceed 2 times the sum of—

(A) the amount awarded to the claimant
for the economic loss; and

(B) the amount awarded to the claimant
for noneconomic loss.

(2) APPLICATION BY COURT.—This subsection
shall be applied by the court and the applica-
tion of this subsection shall not be disclosed
to the jury.

(f) RESTRICTIONS PERMITTED.—Nothing in
this title shall be construed to imply a right
to seek punitive damages where none exists
under Federal or State law.

SEC.  16. PERIODIC PAYMENTS.

With respect to a health care liability ac-
tion, if the award of future damages exceeds
$100,000, the adjudicating body shall, at the
request of either party, enter a judgment or-
dering that future damages be paid on a peri-
odic basis in accordance with the guidelines
contained in the Uniform Periodic Payments
of Judgments Act, as promulgated by the
National Conference of Commissioners on
Uniform State Laws in July of 1990. The ad-
judicating body may waive the requirements
of this section if such body determines that
such a waiver is in the interests of justice.
SEC.  17. SCOPE OF LIABILITY.

(a) IN GENERAL.—With respect to punitive
and noneconomic damages, the liability of
each defendant in a health care liability ac-
tion shall be several only and may not be
joint. Such a defendant shall be liable only
for the amount of punitive or noneconomic
damages allocated to the defendant in direct
proportion to such defendant’s percentage of
fault or responsibility for the injury suffered
by the claimant.

(b) DETERMINATION OF PERCENTAGE OF LI-
ABILITY.—With respect to punitive or non-
economic damages, the trier of fact in a
health care liability action shall determine
the extent of each party’s fault or responsi-
bility for injury suffered by the claimant,
and shall assign a percentage of responsi-
bility for such injury to each such party.
SEC.  18. MANDATORY OFFSETS FOR DAMAGES

PAID BY A COLLATERAL SOURCE.

(a) IN GENERAL.—With respect to a health

care liability action, the total amount of
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damages received by an individual under
such action shall be reduced, in accordance
with subsection (b), by any other payment
that has been, or will be, made to an indi-
vidual to compensate such individual for the
injury that was the subject of such action.

(b) AMOUNT OF REDUCTION.—The amount by
which an award of damages to an individual
for an injury shall be reduced under sub-
section (a) shall be—

(1) the total amount of any payments
(other than such award) that have been made
or that will be made to such individual to
pay costs of or compensate such individual
for the injury that was the subject of the ac-
tion; minus

(2) the amount paid by such individual (or
by the spouse, parent, or legal guardian of
such individual) to secure the payments de-
scribed in paragraph (1).

(c) DETERMINATION OF AMOUNTS FROM COL-
LATERAL SERVICES.—The reductions required
under subsection (b) shall be determined by
the court in a pretrial proceeding. At the
subsequent trial—

(1) no evidence shall be admitted as to the
amount of any charge, payments, or damage
for which a claimant—

(A) has received payment from a collateral
source or the obligation for which has been
assured by a third party; or

(B) is, or with reasonable certainty, will be
eligible to receive payment from a collateral
source of the obligation which will, with rea-
sonable certainty be assumed by a third
party; and

(2) the jury, if any, shall be advised that—

(A) except for damages as to which the
court permits the introduction of evidence,
the claimant’s medical expenses and lost in-
come have been or will be paid by a collat-
eral source or third party; and

(B) the claimant shall receive no award for
any damages that have been or will be paid
by a collateral source or third party.

SEC. 19. TREATMENT OF ATTORNEYS’ FEES
AND OTHER COSTS.

(a) LIMITATION ON AMOUNT OF CONTINGENCY
FEES.—

(1) IN GENERAL.—An attorney who rep-
resents, on a contingency fee basis, a claim-
ant in a health care liability action may not
charge, demand, receive, or collect for serv-
ices rendered in connection with such action
in excess of the following amount recovered
by judgment or settlement under such ac-
tion:

(A) 33% percent of the first $150,000 (or por-
tion thereof) recovered, based on after-tax
recovery, plus

(B) 25 percent of any amount in excess of
$150,000 recovered, based on after-tax recov-
ery.

(2) CALCULATION OF PERIODIC PAYMENTS.—In
the event that a judgment or settlement in-
cludes periodic or future payments of dam-
ages, the amount recovered for purposes of
computing the limitation on the contingency
fee under paragraph (1) shall be based on the
cost of the annuity or trust established to
make the payments. In any case in which an
annuity or trust is not established to make
such payments, such amount shall be based
on the present value of the payments.

(b) CONTINGENCY FEE DEFINED.—AS used in
this section, the term ‘‘contingency fee”’
means any fee for professional legal services
which is, in whole or in part, contingent
upon the recovery of any amount of dam-
ages, whether through judgment or settle-
ment.
SEC. 20. STATE-BASED ALTERNATIVE DIS-
~ PUTE RESOLUTION MECHANISMS.

(a) ESTABLISHMENT BY STATES.—Each State
is encouraged to establish or maintain alter-
native dispute resolution mechanisms that
promote the resolution of health care liabil-
ity claims in a manner that—
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(1) is affordable for the parties involved in
the claims;

(2) provides for the timely resolution of
claims; and

(3) provides the parties with convenient ac-
cess to the dispute resolution process.

(b) GUIDELINES.—The Attorney General, in
consultation with the Secretary and the Ad-
ministrative Conference of the TUnited
States, shall develop guidelines with respect
to alternative dispute resolution mecha-
nisms that may be established by States for
the resolution of health care liability claims.
Such guidelines shall include procedures
with respect to the following methods of al-
ternative dispute resolution:

(1) ARBITRATION.—The use of arbitration, a
nonjury adversarial dispute resolution proc-
ess which may, subject to subsection (c), re-
sult in a final decision as to facts, law, liabil-
ity or damages. The parties may elect bind-
ing arbitration.

(2) MEDIATION.—The use of mediation, a
settlement process coordinated by a neutral
third party without the ultimate rendering
of a formal opinion as to factual or legal
findings.

(3) EARLY NEUTRAL EVALUATION.—The use
of early neutral evaluation, in which the par-
ties make a presentation to a neutral attor-
ney or other neutral evaluator for an assess-
ment of the merits, to encourage settlement.
If the parties do not settle as a result of as-
sessment and proceed to trial, the neutral
evaluator’s opinion shall be kept confiden-
tial.

(4) EARLY OFFER AND RECOVERY MECHA-
NIsSM.—The use of early offer and recovery
mechanisms under which a health care pro-
vider, health care organization, or any other
alleged responsible defendant may offer to
compensate a claimant for his or her reason-
able economic damages, including future
economic damages, less amounts available
from collateral sources.

(5) CERTIFICATE OF MERIT.—The require-
ment that a claimant in a health care liabil-
ity action submit to the court before trial a
written report by a qualified specialist that
includes the specialist’s determination that,
after a review of the available medical
record and other relevant material, there is
a reasonable and meritorious cause for the
filing of the action against the defendant.

(6) NOo FAULT.—The use of a no-fault stat-
ute under which certain health care liability
actions are barred and claimants are com-
pensated for injuries through their health
plans or through other appropriate mecha-
nisms.

(c) FURTHER REDRESS.—The extent to
which any party may seek further redress
(subsequent to a decision of an alternative
dispute resolution method) concerning a
health care liability claim in a Federal or
State court shall be dependent upon the
methods of alternative dispute resolution
adopted by the State.

(d) TECHNICAL ASSISTANCE AND EVALUA-
TIONS.—

(1) TECHNICAL ASSISTANCE.—The Attorney
General may provide States with technical
assistance in establishing or maintaining al-
ternative dispute resolution mechanisms
under this section.

(2) EVALUATIONS.—The Attorney General,
in consultation with the Secretary and the
Administrative Conference of the United
States, shall monitor and evaluate the effec-
tiveness of State alternative dispute resolu-
tion mechanisms established or maintained
under this section.

SEC.  21. APPLICABILITY.

This title shall apply to all civil actions
covered under this title that are commenced
on or after the date of enactment of this
title, including any such action with respect
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to which the harm asserted in the action or
the conduct that caused the injury occurred
before the date of enactment of this title.

Subtitle B—Protection of the Health and

Safety of Patients
31. ADDITIONAL RESOURCES FOR STATE
HEALTH CARE QUALITY ASSURANCE
AND ACCESS ACTIVITIES.

Each State shall require that not less than
50 percent of all awards of punitive damages
resulting from all health care liability ac-
tions in that State, if punitive damages are
otherwise permitted by applicable law, be
used for activities relating to—

(1) the licensing, investigating, dis-
ciplining, and certification of health care
professionals in the State; and

(2) the reduction of malpractice-related
costs for health care providers volunteering
to provide health care services in medically
underserved areas.

Subtitle C—Obstetric Services
__41. SPECIAL PROVISION FOR CERTAIN
OBSTETRIC SERVICES.

(a) IN GENERAL.—In the case of a health
care liability action relating to services pro-
vided during labor or the delivery of a baby,
if the health care professional or health care
provider against whom the action is brought
did not previously treat the claimant for the
pregnancy, the trier of the fact may not find
that such professional or provider committed
malpractice and may not assess damages
against such professional or provider unless
the malpractice is proven by clear and con-
vincing evidence.

(b) APPLICABILITY TO GROUP PRACTICES OR
AGREEMENTS AMONG PROVIDERS.—For pur-
poses of subsection (a), a health care profes-
sional shall be considered to have previously
treated an individual for a pregnancy if the
professional is a member of a group practice
in which any of whose members previously
treated the individual for the pregnancy or is
providing services to the individual during
labor or the delivery of a baby pursuant to
an agreement with another professional.

Subtitle D—Severability
SEC. 51. SEVERABILITY.

If any provision of this title, an amend-
ment made by this title, or the application
of such provision or amendment to any per-
son or circumstance is held to be unconstitu-
tional, the remainder of this title, the
amendments made by this title, and the ap-
plication of the provisions of such to any
person or circumstance shall not be affected
thereby.

SEC.

SEC.

——————

NOTICES OF HEARINGS/MEETINGS

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a field hearing has been scheduled
before the Committee on Emnergy and
Natural Resources.

The hearing will take place on Thurs-
day, August 8, from 9:00 a.m. until 11:00
a.m. It will be held at the Albuquerque
City Council Chambers, Albuquerque,
NM.

The purpose of the hearing is to re-
ceive testimony on recent develop-
ments in advanced fuel cell and light-
ing technology, and for other purposes.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit testimony for the
hearing record should send two copies
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of their testimony to the Committee
on Energy and Natural Resources,
United States Senate, 312 Dirksen Sen-
ate Office Building, Washington, DC
20510, or to Senator BINGAMAN’s office
in Albuquerque, Suite 130, 6256 Silver,
SW, Albuquerque, NM 87102.

For further information please con-
tact John Kotek at 202-224-6385, Jona-
than Epstein at 202-224-3357, or Aman-
da Goldman at 202-224-6836.

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED FORCES

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Armed Services be authorized to meet
during the session of the Senate on
July 26, 2002, at 9:30 a.m., in both open
and executive sessions to consider the
nominations of Lieutenant General
James T. Hill, USA for appointment to
the grade of General and assignment as
Commander in Chief, United States
Southern Command; and Vice Admiral
Edmund P. Giambastiani, Jr., USN for
appointment to the grade of Admiral
and assignment as Commander in
Chief, United States Joint Forces Com-
mand.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HEALTH, EDUCATION, LABOR,

AND PENSIONS

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
Health, Education, Labor, and Pen-
sions, Subcommittee on Children and
Families, be authorized to meet for a
hearing on Birth Defects: Strategies
for Prevention and Ensuring Quality of
Life during the session of the Senate
on Friday, July 26, 2002, at 9:30 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MEASURE PLACED ON THE
CALENDAR—H.R. 4965

Mr. REID. Mr. President, it is my un-
derstanding that H.R. 4965 is at the
desk and due for its second reading.

The PRESIDING OFFICER. As in
legislative session, the clerk will read
the bill by title for the second time.

The legislative clerk read as follows:

A Dbill (H.R. 4965) to prohibit the procedure
commonly known as partial-birth abortion.

Mr. REID. I object to any further
proceedings at this time.

The PRESIDING OFFICER. The ob-
jection having been heard, the bill will
be placed on the calendar.

————

MEETING OF CONGRESS IN NEW
YORK, NEW YORK, ON FRIDAY,
SEPTEMBER 6, 2002

Mr. REID. I ask unanimous consent
the Senate proceed to the consider-
ation of H. Con. Res. 448, received from
the House and now at the desk.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.
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The legislative clerk read as follows:

A resolution (H. Con. Res. 448) providing
for a special meeting for the Congress in New
York, New York, on Friday, September 6,
2002, in remembrance of the victims and the
heroes of September 11, 2001, in recognition
of the courage and spirit of the City of New
York, and for other purposes.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. REID. I ask unanimous consent
the resolution and preamble be agreed
to en bloc and the motion to reconsider
be laid upon the table without any in-
tervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 448) was agreed to.

The preamble was agreed to.

———

PROVIDING REPRESENTATION BY
CONGRESS AT MEETING IN NEW
YORK, NEW YORK

Mr. REID. I ask unanimous consent
the Senate now proceed to the consid-
eration of H. Con. Res. 449, received
from the House and now at the desk.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The legislative clerk read as follows:

A Dbill (H. Con. Res. 449) providing for rep-
resentation by Congress at a special meeting
in New York, New York on Friday, Sep-
tember 6, 2002.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. REID. Mr. President, I ask unan-
imous consent the resolution be agreed
to and the motion to reconsider be laid
upon the table, without any inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 449) was agreed to.

———

HONORING JUSTIN W. DART, JR.

Mr. REID. I ask unanimous consent
the Senate proceed to the consider-
ation of S. Res. 310, submitted earlier
today by Senators HARKIN, HATCH,
KENNEDY, and GREGG.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A bill (S. Res. 310) honoring Justin W.
Dart, as a champion of the rights of individ-
uals with disabilities.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. HARKIN. Mr. President, on Sat-
urday, June 22, our Nation lost one of
its great heroes: My good friend, Justin
Dart, Jr. Today, my colleagues Senator
KENNEDY, Senator HATCH, and Senator
GREGG, and I are introducing a bipar-
tisan resolution to honor Justin Dart.
His memorial service will occur tomor-
row, July 26, the 12th anniversary of
the Americans with Disabilities Act.

Justin Dart was the godfather of the
disability rights movement. For 30
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years he fought to end prejudice
against people with disabilities, to
strengthen the disabilities right move-
ment, to protect the rights of people
with disabilities. Millions of Americans
with disabilities never knew his name
but they owe him so much.

Justin was instrumental to the pas-
sage of the ADA and many other poli-
cies of interest to individuals with dis-
abilities. When President Bush signed
the Americans With Disabilities Act,
he gave the first pen to Justin Dart. He
truly was the one who brought us to-
gether and give the inspiration and
guidance to get this wonderful, mag-
nificent bill through. I was proud to be
at his side when he received the Medal
of Freedom from President Clinton.
Today we are proud to introduce this
resolution to honor him and commemo-
rate his tremendous contribution to
the lives of Americans with disabilities
across this country.

Mr. REID. Mr. President, I ask unan-
imous consent the resolution and pre-
amble be agreed to en bloc, the motion
to reconsider be laid upon the table,
and any statements related thereto be
printed in the RECORD at the appro-
priate place.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 310

Whereas Justin W. Dart, Jr. was born in
Chicago, Illinois in 1930;

Whereas Justin Dart, Jr. has been recog-
nized as a pioneer and leader in the dis-
ability rights movement;

Whereas Justin Dart, Jr. operated success-
ful businesses in the United States and
Japan;

Whereas 5 Presidents, 5 Governors, and
Congress have seen fit to appoint Justin
Dart, Jr. to leadership positions within the
area of disability policy, including Vice
Chairman of the National Council on Dis-
ability, Commissioner of the Rehabilitation
Services Administration, Chairperson of the
President’s Committee on Employment of
People with Disabilities, and Chairperson of
the Congressional Task Force on the Rights
and Empowerment of Americans with Dis-
abilities;

Whereas Justin Dart, Jr. was a civil rights
activist for individuals with disabilities
since he was stricken with polio in 1948 and
played a leadership role in numerous civil
rights marches across the country;

Whereas Justin Dart, Jr. worked tirelessly
to secure passage of the Americans with Dis-
abilities Act of 1990, which was signed into
law by President Bush, and is often recog-
nized as a major driving force behind the dis-
ability rights movement and that landmark
legislation;

Whereas on January 15, 1998, President
Clinton awarded the Presidential Medal of
Freedom, our Nation’s highest civilian
award, to Justin Dart, Jr.

Whereas Justin Dart, Jr. has left a power-
ful legacy as a civil rights advocate and his
actions have benefited the people of the
United States;

Whereas Justin Dart, Jr. is not only re-
membered for his advocacy efforts on the be-
half of individuals with disabilities, but also

310) was



July 26, 2002

for his energetic spirit and for the formal
and informal independent living skills pro-
grams for individuals with disabilities that
he supported; and

Whereas Justin Dart, Jr. passed away at
his home on June 22, 2002, and is survived by
his wife, Yoshiko Dart, 5 daughters, 11 grand-
children, and 2 great-grandchildren: Now,
therefore, be it

Resolved, That the Senate—

(1) recognizes Justin W. Dart, Jr. as 1 of
the true champions of the rights of individ-
uals with disabilities and for his many con-
tributions to the Nation throughout his life-
time;

(2) honors Justin W. Dart, Jr. for his tire-
less efforts to improve the lives of individ-
uals with disabilities; and

(3) recognizes that the achievements of
Justin W. Dart, Jr. have inspired and encour-
aged millions of individuals with disabilities
in the United States to overcome obstacles
and barriers so that the individuals can lead
more independent and successful lives.

———

TO AMEND THE COMMUNICATIONS
SATELLITE ACT OF 1962

Mr. REID. I ask unanimous consent
the Senate proceed to the consider-
ation of S. 2810 submitted earlier by
Senators HOLLINGS, MCCAIN, BURNS,
and ENSIGN.

The PRESIDING OFFICER. The
clerk will report the bill.

The legislative clerk read as follows:

A bill (S. 2810) to amend the Communica-
tions Satellite Act of 1962 to extend the
deadline for INTELSAT initial public offer-
ing.

There being no objection, the Senate
proceeded to consider the bill.

Mr. HOLLINGS. Mr. President, I rise
today, along with my Commerce Com-
mittee colleagues to speak to legisla-
tion that would extend the deadline for
Intelsat to conduct the initial public
offering required of it by the ORBIT
satellite privatization law.

Under ORBIT, Intelsat must conduct
an IPO by December 31, 2002. Intelsat
has made substantial preparations to
do just that. Recent disastrous events
in the telecommunications market,
however, now make this statutory
deadline unrealistic and potentially
contrary to the policy objectives of
ORBIT. This bill would therefore give
Intelsat another year in which to con-
duct its IPO and also provides the FCC
authority to allow an additional exten-
sion of time if warranted by market
conditions.

The goal of ORBIT’s IPO requirement
was to substantially dilute the owner-
ship of the privatized Intelsat by its
former owners, many of which are for-
eign government entities. I continue to
support this goal. The Commerce Com-
mittee has been provided with signifi-
cant evidence that this goal is already
in the process of being achieved. For
example:

July 18, 2001: Intelsat privatized in a
transaction that resulted in 14 percent
of the new entity being held by non-
signatory investing entities;

April 26, 2002; Intelsat filed its IPO
registration statement with the SEC;

May 2002: Natural dilution of Intelsat
signatories continued as foreign gov-
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ernments privatized their telecom op-
erations: Intelsat non-signatory owner-
ship increased to 22 percent;

June 14, 2002: The FCC issued its
ORBIT Act report, finding that, “On
the whole, we believe that U.S. policy
goals regarding the promotion of a
fully competitive global market for
satellite communications services are
being met in accordance with the Act.”

June 21, 2002: Intelsat received clear-
ance from the New York Stock Ex-
change to file a listing application to
trade its ordinary shares on that ex-
change.

This is a good start. More remains to
be done, but it appears that Intelsat
has been proceeding in a manner con-
sistent with launching its IPO prior to
the December 31, 2002 ORBIT deadline.
Recently, however, uncontrollable ex-
ternal events overtook all of us.
WorldCom’s bankruptcy is but the lat-
est financial debate 1in the tele-
communications industry, which has
been unstable. Capital markets are ex-
tremely unsupportive of additional in-
vestment at this time. There arguably
could not be a worse time for a sat-
ellite communications company to
consider an IPO.

If forced to move ahead with an IPO
before the end of 2002, Intelsat will
probably receive a reduced price for its
shares offered. Foreign entities that
still own significant portions of
Intelsat are aware of this likelihood
and would therefore be discouraged
from offering their ownership interests
for sale. Instead of the substantial dilu-
tion of prior owners contemplated by
the ORBIT Act, a year—2002 IPO might
not achieve much dilution whatsoever.
In that instance, Intelsat would have
complied with the procedural require-
ment of ORBIT without the sub-
stantive result that we in Congress
sought: dilution of previous owners.
Given the current adverse conditions in
the stock market in general and the
telecommunications sector in par-
ticular, the only way to ensure the di-
lution results sought by ORBIT may be
to allow Intelsat to further delay its
IPO. That result is good public policy
that is also good for the long-term
health of the satellite communications
industry.

Mr. President, this bill needs to be
enacted this year. I thank my col-
leagues for their support and I urge the
prompt passage of this legislation.

Mr. REID. Mr. President, I ask unan-
imous consent the bill be read three
times and passed, the motion to recon-
sider be laid upon the table, and any
statements be printed in the RECORD at
the appropriate place with no inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 2810) was read the third
time and passed, as follows:

S. 2810

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. EXTENSION OF IPO DEADLINE.

Section 621(5)(A)(i) of the Communications
Satellite Act of 1962 (47 U.S.C. 763(5)(A)(1)) is
amended—

(1) by striking ‘‘October 1, 2001, and in-
serting ‘‘December 31, 2003,”’; and

(2) by striking ‘“‘December 31, 2002;”’ and in-
serting ‘“‘June 30, 2004;”".

————

PROVIDING FOR CONDITIONAL AD-
JOURNMENT OR RECESS OF
BOTH HOUSES OF CONGRESS

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed
to the consideration of the adjourn-
ment resolution, which is at the desk.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The legislative clerk read as follows:

A concurrent resolution (S. Con. Res. 132)
providing for a conditional adjournment or
recess of the Senate and conditional adjourn-
ment of the House of Representatives.

There being no objection, the Senate
proceeded to the consideration of the
concurrent resolution.

Mr. REID. I ask unanimous consent
the concurrent resolution be agreed to
and the motion to reconsider be laid on
the table, with no intervening action
or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 132) was agreed to, as follows:

S. CoN. RES. 132

Resolved by the Senate (the House of Rep-
resentatives concurring), That, no consonance
with section 132(a) of the Legislative Reorga-
nization Act of 1946, when the Senate re-
cesses or adjourns at the close of business on
Thursday, August 1, 2002, Friday, August 2,
2002, or Saturday, August 3, 2002, on a motion
offered pursuant to this concurrent resolu-
tion by its Minority Leader or his designee,
it stand recessed or adjourned until 12:00
noon on Tuesday, September 3, 2002, or until
such other time on that day as may be speci-
fied by its Majority Leader or his designee in
the motion to recess or adjourn, or until
Members are notified to reassemble pursuant
to section 2 of this concurrent resolution,
whichever occurs first; and that when the
House adjourns on the legislative day of Fri-
day, July 26, 2002, on a motion offered by its
Majority Leader or his designee pursuant to
this concurrent resolution, it stand ad-
journed until 2:00 p.m. on Wednesday, Sep-
tember 4, 2002, or until Members are notified
to reassemble pursuant to section 2 of this
concurrent resolution, whichever occurs
first.

SEC. 2. The Majority Leader of the Senate
and the Speaker of the House, or their re-
spective designees, acting jointly after con-
sultation with the Minority Leader of the
Senate and the Minority Leader of the
House, shall notify the Members of the Sen-
ate and House, respectively, to reassemble at
such place and time as they may designate
whenever, in their opinion, the public inter-
est shall warrant it.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.



S7440

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

WORK OF THE SENATE

Mr. DASCHLE. Mr. President, in just
a few minutes, the Republican leader
will be joining me on the Senate floor.

Before he gets here, I rise to thank
my colleagues for the good work we
have been able to complete this week.
It has been a very productive week. We
were able to pass unanimously the new
Corporate Accountability Act after a
great deal of effort on all sides. I com-
plimented the distinguished Senator
from Maryland, the chairman of the
Banking Committee, Mr. SARBANES, on
a number of occasions, but I want to
complete our week this week by recog-
nizing again his contribution.

The Appropriations Committee de-
serves commendation. They have re-
ported out all the appropriations bills
now.

In many ways, they are actually
ahead of schedule, even though we have
had somewhat of a late start.

We finished the military construc-
tion appropriations bill this week. We
also finished the legislative branch ap-
propriations bill and set up an oppor-
tunity to complete our work on the
DOD appropriations bill next week.
There may be other appropriations
bills that may be ready for consider-
ation next week as well. On the appro-
priations front, secondly, I thought we
had quite a good week.

At long last we were able to move to
conference on terrorism insurance. I
am hopeful in the not too distant fu-
ture we will complete our work on that
measure, as we did the Corporate Ac-
countability Act. We have done a num-
ber of nominations. We are now on
track with regard to nominations. We
confirmed a circuit court judge today,
filed cloture Wednesday and got clo-
ture today on second one. That vote
will occur on Monday night. It is cur-
rently my plan to move forward addi-
tional judicial nominees on Monday
night as well.

In addition to the judicial nominees,
we were able to complete our work on
nominations on some very important
commissions. The SEC, for example,
had four outstanding vacancies. As a
result of our work this week, we were
able to complete work on the SEC
nominations. There is now a full com-
plement of SEC Commissioners. That,
too, was an important aspect of the
work of the Senate.

Off the floor, there were a couple of
other important matters that we ad-
dressed. The bankruptcy reform con-
ference report is soon to be filed. It was
completed, the work was completed, as
was the trade promotion authority—
not only trade promotion authority
but the Andean Trade Promotion Act,
as well as the Trade Adjustment As-
sistance Act, the package of bills, late
last night. The conference report to
that package of bills was agreed to.

We are in a very good position now to
move into the final week of this work
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period. Senator LOTT and I have had a
number of constructive discussions
about next week. Our purpose in com-
ing to the floor is to outline for our
colleagues what our expectations are,
and I will do that when he arrives.

I will also say, the confirmation of
the district judge this morning brings
to a total of 61 the number of confirma-
tions since we took the majority a lit-
tle over a year ago. That includes 49
district judges and 12 circuit judges.

On Monday, as I noted, we intend to
take up at least 1 more, if not addi-
tional judges, and that would then
bring to a total anywhere from 62 to 64
judges in the time that we have had
the majority.

We are making progress on judicial
nominations. We are determined to at-
tempt to clear the calendar with regard
to those judicial nominations over the
course of the next few days, if it is at
all possible.

Whether we clear the calendar, I
must say, depends on whether we get
all the other work done as well. There
has to be an understanding that we do
not have the luxury of focusing solely
on nominations, as much as that would
be a good thing to do. We have to com-
plete our work on the prescription drug
benefit and generic drug benefit legis-
lation. We want to call up the fast-
track conference report and file clo-
ture. We want to complete our work on
the Defense appropriations bill, if that
is possible. We want to work to proceed
to the homeland security legislation
and file cloture on the motion to pro-
ceed to that bill.

We have a lot of work we need to
complete before the end of next week.
Given the fact we will get a late start
on Monday afternoon, Senators should
be aware that we could be involved in
late nights, and we will certainly be
here a week from this coming Friday.

I wanted to be sure my colleagues
were made aware of our expectations
for the schedule for that period of time.

I yield the floor and suggest the ab-
sence of a quorum until the arrival of
the distinguished Republican leader.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

RECESS SUBJECT TO THE CALL OF
THE CHAIR

Mr. REID. I ask unanimous consent
that the Senate recess subject to the
call of the Chair.

There being no objection, the Senate,
at 3:23 p.m., recessed subject to the call
of the Chair and reassembled at 3:36
p.m. when called to order by the Pre-
siding Officer (Mr. REID.)

———

NEXT WEEK’S SCHEDULE

Mr. DASCHLE. Mr. President, the
distinguished Republican leader and I
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have been discussing the schedule for
next week, as I noted a few moments
ago. We know there are many obstacles
and many challenges we will have to
face next week. I believe it is impor-
tant we come to the floor to share with
our colleagues at least what our inten-
tions are and indicate that, on a
bileadership basis, it is our desire to
work through each of these priorities
in an effort to get as much done as we
can and complete this work period as
successfully as possible.

In keeping with that spirit, let me
say it was our intention to attempt to
complete our work on the prescription
drug benefit by Tuesday night. We, of
course, will take up additional nomina-
tions on Monday, three judges, and ad-
ditional Executive Calendar nominees.
We will chip away at that each day. We
will be doing another block of nomina-
tions today. As we noted earlier this
week, we are working under a unani-
mous consent agreement to take up the
DOD appropriations bill no later than
Wednesday. Now, it does not, of course,
stipulate when on Wednesday, so in
keeping with that request and that
consent, we are obligated to bring it
up.

It is my expectation that certainly if
the prescription drug benefit bill has
been completed, we will be able to
come to the DOD bill and stay on it
until it has been finished. We recognize
there are those who are in opposition
to both the trade promotion authority
as well as to Homeland Security. Yet it
is our desire to complete work on the
trade promotion authority bill, the
conference report, next week. So we
will file cloture on the motion to pro-
ceed to the conference report in an ef-
fort to complete our work.

We also have a need to begin work on
the homeland security legislation. It
was reported out of committee on a bi-
partisan basis, out of the Govern-
mental Affairs Committee this week,
so we will file cloture, recognizing that
there will be a need to do so. We will
file cloture on the homeland defense
bill and have a vote on the motion to
proceed to that bill prior to the end of
the week.

So that clearly will require coopera-
tion and a good deal of effort on every-
one’s part. I think there is a mutual in-
terest in getting this work done. Many
of the issues that we will be taking up
next week are high priorities for the
administration, as they are for us. So I
appreciate very much the distinguished
Republican leader’s interest in working
together to accommodate that sched-
ule. I thank him for coming to the
floor.

I yield the floor at this time for
whatever remarks he may want to
make.

The PRESIDING OFFICER. The mi-
nority leader is recognized.

Mr. LOTT. Mr. President, I thank the
distinguished majority leader for his
comments and for the effort that he
has put into a number of these issues
this week. For every small agreement
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that is entered into on the floor it
quite often represents hours of effort
on our part, many times having had to
g0 to Members repeatedly and work
through concerns and legitimate dis-
agreements. Then we finally get an
agreement on the floor, and it moves
quickly and it looks like it was a piece
of cake, but it was not that way at all,
as the distinguished Senator in the
chair knows because he is here on the
floor working these issues day in and
day out.

As is always the case, this next week
has the potential to be a very produc-
tive week. One of the two busiest
weeks and most productive weeks each
year is the one right before the August
recess and the one right before we go
out at the end of the year. I remember
one day, the last day of a session, we
moved over 50 bills at the last half of
the day when most Members had gone.
But we had worked through a number
of agreements.

Next week we have a chance to do a
lot. I want to look back, though, just a
moment, to this week because there
were some significant achievements
this week. It looked as if at times we
were not reaching agreement—we
weren’t. But sometimes before you
reach an agreement you have to be
clearly in disagreement. Maybe that is
where we were this week.

But we did finally start to break the
deadlock and had a thaw on nomina-
tions. We had reached almost a record
high of 90-something nominations
pending on the calendar. But efforts
were made to work through that. Sen-
ator DASCHLE and I had worked
through it twice, only to be met with a
different hold. But the White House
worked out concerns with Senator
McCAIN and we started moving nomi-
nations, including, I think, some 15
last night. We are beginning to make a
little progress on the judges.

We have some 204 nominations still
pending in committees, but if every-
thing goes according to normal prac-
tice around here, a lot of those nomina-
tions will be coming out next week and
we will be moving them, hopefully, as
fast as we can once we get them
cleared.

We are doing some judges. It is dif-
ficult, but we are going to get action
on one more circuit judge completed on
Monday. We moved one other district
judge last night and voted on that, I
believe—this morning, actually. We are
going to do two more, I believe Senator
DASCHLE said. So we are beginning to
thaw that issue, and that is good.

On the accounting reform, I want to
emphasize once again we not only got
an agreement on the conference, we got
the conference done and sent to the
President, and I believe that was a
positive factor in beginning to restore
confidence in our corporate world and
accounting procedures.

The House is in the process, or has by
now completed homeland security leg-
islation. The Senate committee com-
pleted markup and we are ready to go
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forward. That was a very big achieve-
ment by the committee. Even though
you disagree with some of what was
done, they did get their work com-
pleted and they reported it to the Sen-
ate, and we did the legislative appro-
priations bill and we got an agreement
to do the Department of Defense appro-
priations bill.

For our colleagues on my side of the
aisle, they have been calling for this.
In fact, we are going to get it done, we
are going to call it up next Wednesday,
and we will complete it if it takes 2
hours a day or 2 days, as Senator
DASCHLE said. So those things we did,
after a lot of work, seeing some agree-
ment reached.

On prescription drugs, we don’t have
agreement. It is obvious we had con-
cerns about the way it was brought to
the floor and about some of the legisla-
tion that was offered. But efforts are
still underway to see if we can find
common ground. We will continue to
try to do that.

There is pending an amendment on
medical malpractice. That is an issue
that is very important to a lot of peo-
ple of my State. There has developed a
real problem with tort reform and with
doctors losing their insurance coverage
or leaving the State because there is no
limit on punitive damages. No matter
how this turns out in this debate, this
is a debate that we and the States of
America are going to have to deal with
in some way.

We will have an opportunity late
Monday afternoon and Tuesday to see
what can be done on prescription
drugs. I know there are conversations
going on today between Members of the
Senate and House, Republican and
Democrat, and also with the adminis-
tration to see maybe what can be done
there. Senator DASCHLE has indicated
that he would begin action to get a
vote on at least cloture on a motion to
proceed on homeland security. I had
hoped and he had hoped, and had stat-
ed, that we would do our best to get
homeland security completed before
the August recess. But there is a phys-
ical limit to what we can do in a lim-
ited period of time, especially if we
have Senators who are going to exer-
cise to their fullest their rights to have
debate.

The trade conference report, I think
the whole city was shocked this morn-
ing when they got up and found out
that there had basically been an agree-
ment on the trade conference report.
As Ilook at it, it sounds as if they have
done a good job. I would probably
change parts of it, and so would Sen-
ator DASCHLE, but I do think they
probably have made a very wise move.
Instead of subjecting themselves to 6
weeks of pressures and
counterpressures, they went ahead and
addressed the issue and had the bill
ready.

We are going to work together next
week to take the early action nec-
essary to get cloture on fast track and
complete action on that bill. This is a
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very important bill for the economy of
our country and for our ability to be
involved in trade promotion and trade,
fair trade and open trade, all over the
world. We have kind of fallen behind in
that area with some other countries.

The bankruptcy conference report fi-
nally worked out, too. I would like to
see us even try to deal with that. If we
cannot get that done next week, we
will be ready to go to it shortly after
we return.

I do want to say to Senator DASCHLE
and to others, I am working to try—I
discussed concerns about getting agree-
ment to go ahead with the energy and
water appropriations bill. If we could
add that to our list next week, that
would be very big. I don’t find a lot of
resistance to it, but we have had to
clear it with some people who did have
some potential amendments. There is
one other concern related to that bill
that I am trying to work through.

We have just given a litany of bills.
It will not be easy to get all that done.
We may not get it all done next week.
But by working together and by asking
our colleagues to cooperate with us, 1
think we can produce an awful lot of
good legislation next week. I would
like to be able to have a press con-
ference next week as we go home and
say: The Senate has done well. I
haven’t said that a lot lately, but I am
prepared to do so when it is merited. I
think there is a chance for that to
occur next week. We could have a real-
ly important legislative achievement
next week with a little extra work and
a little extra input from all of our col-
leagues.

I thank Senator DASCHLE for working
with us to move these nominations.
There are a lot of people who try to
view every bill, every nomination, as
leverage on some other issue. At some
point we have to stop that and move
them forward in order to do what the
American people expect us to do. I am
going to be involved next week to try
to help in every way I can.

Quite often, Senator DASCHLE and I
get accused of being on both sides of
the same issue, by many different
forces. It amazes me sometimes what I
am supposed to have done. In fact, I
saw yesterday where somebody had put
out that there was a Daschle-Lott
agreement on prescription drugs. It
came as a shock to Senator DASCHLE
and me, but it was actually something
in writing. Somebody downtown had a
brilliant idea. Maybe we ought to look
at it.

I am thankful for the comments of
Senator DASCHLE, and I will work with
him next week to do everything we can
to produce a good result. I yield the
floor.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. Mr. President, I com-
pliment the distinguished Republican
leader for the spirit of his comments,
and indicate that he is so correct.
There are so many times when there
are rumors and there are allegations of
all kinds, sometimes positive and
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sometimes negative, about things that
he and I are doing, which is why I
thought having a colloquy at the end of
the week might be helpful.

With regard to the schedule, with re-
gard to our intentions, let me be clear.
It is my hope, based on the cooperative
spirit that we both have attempted to
articulate this afternoon, that we can
get a lot done.

I have indicated to the President this
week that it is my hope we can clear
the calendar of all of the noncontrover-
sial nominations, both judicial as well
as executive appointments. That is
what we will continue to try to chip
away at. I don’t see any reason why, at
the end of the week, all noncontrover-
sial nominations could not have been
successfully addressed. We will do that.

I appreciate very much Senator
LoTT’s willingness to come to the floor
to restate our intentions to try to
achieve this ambitious agenda.

——————

THE CALENDAR

Mr. DASCHLE. Mr. President, I have
a number of matters to address prior to
the time we adjourn for the day.

All of these matters have been re-
viewed by the distinguished Republican
leader. He is here, and he is now in a
position to express himself if he has
any additional comments. But I will
begin.

——
UNANIMOUS CONSENT AGREE-
MENT—THE EXECUTIVE CAL-

ENDAR

Mr. REID. Mr. President, as if in ex-
ecutive session, I ask unanimous con-
sent that on Monday, July 29, imme-
diately following the disposition of the
nomination of Executive Calendar No.
810, the nomination of Julia Smith Gib-
bons, the Senate remain in executive
session to consider the following nomi-
nations; that there be 2 minutes of de-
bate equally divided and controlled in
the usual form between the votes; that
the votes following the first be 10 min-
utes in duration; that the Senate pro-
ceed to vote on confirmation of the
nominations; that the President be im-
mediately notified of the Senate’s ac-
tion; and that the Senate resume legis-
lative session without further inter-
vening action or debate: Executive Cal-
endar No. 827, the nomination of Joy
Flowers Conti, of Pennsylvania, to be
U.S. District Judge for the Western
District of Pennsylvania; Executive
Calendar No. 828, John E. Jones, III, of
Pennsylvania to be U.S. District Judge
for the Middle District of Pennsyl-
vania.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

————

JOHN F. KENNEDY CENTER PLAZA
AUTHORIZATION ACT OF 2002

Mr. DASCHLE. Mr. President, I now
ask unanimous consent that the Sen-
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ate proceed to the immediate consider-
ation of Calendar No. 524, S. 2771.

The PRESIDING OFFICER.
clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A bill (8. 2771) to amend the John F. Ken-
nedy Center Plaza Authorization Act of 2002
to authorize the Secretary of Transportation
to carry out a project for construction of a
plaza adjacent to the John F. Kennedy Cen-
ter for the Performing Arts, and for other
purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the bill be
read a third time and passed, the mo-
tion to reconsider be laid upon the
table, and that any statements relating
thereto be printed in the RECORD with-
out any intervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (S. 2771) was read the third
time and passed, as follows:

S. 2771

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““‘John F. Ken-
nedy Center Plaza Authorization Act of
2002.

SEC. 2. JOHN F. KENNEDY CENTER PLAZA.

The John F. Kennedy Center Act (20 U.S.C.
76h et seq.) is amended—

(1) by redesignating sections 12 and 13 as
sections 13 and 14, respectively; and

(2) by inserting after section 11 the fol-
lowing:

“SEC. 12. JOHN F. KENNEDY CENTER PLAZA.

‘‘(a) DEFINITIONS.—In this section:

‘(1) AIR RIGHT.—The term ‘air right’ means
a real property interest conveyed by deed,
lease, or permit for the use of space between
streets and alleys within the boundaries of
the Project.

‘“(2) CENTER.—The term ‘Center’ means the
John F. Kennedy Center for the Performing
Arts.

‘“(3) GREEN SPACE.—The term ‘green space’
means an area within the boundaries of the
Project or affected by the Project that is
covered by grass, trees, or other vegetation.

‘“(4) PLAZA.—The term °‘Plaza’ means im-
provements to the area surrounding the
John F. Kennedy Center building that are—

‘“(A) carried out under the Project; and

‘(B) comprised of—

‘(i) transportation elements (including
roadways, sidewalks, and bicycle lanes); and

‘(i) nontransportation elements (includ-
ing landscaping, green space, open public
space, and water, sewer, and utility connec-
tions).

““(5) PROJECT.—

‘“(A) IN GENERAL.—The term ‘Project’
means the Plaza project, as described in the
TEA-21 report, providing for—

‘(i) construction of the Plaza; and

‘“(i1) improved bicycle, pedestrian, and ve-
hicular access to and around the Center.

‘(B) INCLUSIONS.—The term ‘Project’—

‘(i) includes—

‘(D planning, design, engineering, and con-
struction of the Plaza;

‘“(IT) buildings to be constructed on the
Plaza; and

‘“(IITI) related transportation
ments; and

‘“(ii) may include any other element of the
Project identified in the TEA-21 report.

‘“(6) SECRETARY.—The term ‘Secretary’
means the Secretary of Transportation.

The
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“(7T) TEA-21 REPORT.—The term ‘TEA-21 re-
port’ means the report of the Secretary sub-
mitted to Congress under section 1214 of the
Transportation Equity Act for the 21st Cen-
tury (20 U.S.C. 76j note; 112 Stat. 204).

““(b) RESPONSIBILITIES OF THE SECRETARY.—

‘(1) IN GENERAL.—The Secretary shall be
responsible for the Project and may carry
out such activities as are necessary to con-
struct the Project, other than buildings to be
constructed on the Plaza, substantially as
described in the TEA-21 report.

‘(2) PLANNING, DESIGN, ENGINEERING, AND
CONSTRUCTION.—The Secretary shall be re-
sponsible for the planning, design, engineer-
ing, and construction of the Project, other
than buildings to be constructed on the
Plaza.

‘(3) AGREEMENTS WITH THE BOARD AND
OTHER AGENCIES.—The Secretary shall enter
into memoranda of agreement with the
Board and any appropriate Federal or other
governmental agency to facilitate the plan-
ning, design, engineering, and construction
of the Project.

‘“(4) CONSULTATION WITH THE BOARD.—The
Secretary shall consult with the Board to
maximize efficiencies in planning and exe-
cuting the Project, including the construc-
tion of any buildings on the Plaza.

‘“(6) CONTRACTS.—Subject to the approval
of the Board, the Secretary may enter into
contracts on behalf of the Center relating to
the planning, design, engineering, and con-
struction of the Project.

‘‘(c) RESPONSIBILITIES OF THE BOARD.—

‘(1) IN GENERAL.—The Board may carry out
such activities as are necessary to construct
buildings on the Plaza for the Project.

‘‘(2) RECEIPT OF TRANSFERS OF AIR RIGHTS.—
The Board may receive from the District of
Columbia such transfers of air rights as are
necessary for the planning, design, engineer-
ing, and construction of the Project.

‘“(3) CONSTRUCTION OF BUILDINGS.—The
Board—

““(A) may construct, with nonappropriated
funds, buildings on the Plaza for the Project;
and

‘“(B) shall be responsible for the planning,
design, engineering, and construction of the
buildings.

‘“(4) ACKNOWLEDGMENT OF CONTRIBUTIONS.—

‘““(A) IN GENERAL.—The Board may ac-
knowledge private contributions used in the
construction of buildings on the Plaza for
the Project in the interior of the buildings,
but may not acknowledge private contribu-
tions on the exterior of the buildings.

“(B) APPLICABILITY OF OTHER REQUIRE-
MENTS.—Any acknowledgement of private
contributions under this paragraph shall be
consistent with the requirements of section
4(b).

“(d) RESPONSIBILITIES OF THE DISTRICT OF
COLUMBIA.—

‘(1) MODIFICATION OF HIGHWAY SYSTEM.—
Notwithstanding any State or local law, the
Mayor of the District of Columbia, in con-
sultation with the National Capital Planning
Commission and the Secretary, shall have
exclusive authority, as necessary to meet
the requirements and needs of the Project, to
amend or modify the permanent system of
highways of the District of Columbia.

‘‘(2) CONVEYANCES.—

““(A) AUTHORITY.—Notwithstanding any
State or local law, the Mayor of the District
of Columbia shall have exclusive authority,
as necessary to meet the requirements and
needs of the Project, to convey or dispose of
any interests in real estate (including air
rights and air space (as that term is defined
by District of Columbia law)) owned or con-
trolled by the District of Columbia.
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‘“(B) CONVEYANCE TO THE BOARD.—Not later
than 90 days after the date of receipt of noti-
fication from the Secretary of the require-
ments and needs of the Project, the Mayor of
the District of Columbia shall convey or dis-
pose of to the Board, without compensation,
interests in real estate described in subpara-
graph (A).

“(3) AGREEMENTS WITH THE BOARD.—The
Mayor of the District of Columbia shall have
the authority to enter into memoranda of
agreement with the Board and any Federal
or other governmental agency to facilitate
the planning, design, engineering, and con-
struction of the Project.

‘‘(e) OWNERSHIP.—

‘(1) ROADWAYS AND SIDEWALKS.—Upon
completion of the Project, responsibility for
maintenance and oversight of roadways and
sidewalks modified or improved for the
Project shall remain with the owner of the
affected roadways and sidewalks.

‘“(2) MAINTENANCE OF GREEN SPACES.—Sub-
ject to paragraph (3), upon completion of the
Project, responsibility for maintenance and
oversight of any green spaces modified or
improved for the Project shall remain with
the owner of the affected green spaces.

‘‘(3) BUILDINGS AND GREEN SPACES ON THE
PLAZA.—Upon completion of the Project, the
Board shall own, operate, and maintain the
buildings and green spaces established on the
Plaza for the Project.

“(f) NATIONAL HIGHWAY BOUNDARIES.—

‘(1) REALIGNMENT OF BOUNDARIES.—The
Secretary may realign national highways re-
lated to proposed changes to the North and
South Interchanges and the E Street ap-
proach recommended in the TEA-21 report in
order to facilitate the flow of traffic in the
vicinity of the Center.

‘“(2) ACCESS TO CENTER FROM I-66.—The Sec-
retary may improve direct access and egress
between Interstate Route 66 and the Center,
including the garages of the Center.”.

SEC. 3. AUTHORIZATION OF APPROPRIATIONS.

Section 13 of the John F. Kennedy Center
Act (as redesignated by section 2) is
amended—

(1) by redesignating subsection (c) as sub-
section (d); and

(2) by inserting after subsection (b) the fol-
lowing:

‘“(c) JoHN F. KENNEDY CENTER PLAZA.—
There is authorized to be appropriated to the
Secretary of Transportation for capital costs
incurred in the planning, design, engineer-
ing, and construction of the project author-
ized by section 12 (including roadway im-
provements related to the North and South
Interchanges and construction of the John F.
Kennedy Center Plaza, but not including
construction of any buildings on the plaza)
$400,000,000 for the period of fiscal years 2003
through 2010, to remain available until ex-
pended.”’.

SEC. 4. CONFORMING AMENDMENTS.

(a) SELECTION OF CONTRACTORS.—Section
4(a)(2) of the John F. Kennedy Center Act (20
U.S.C 76j(a)(2)) is amended by striking sub-
paragraph (D) and inserting the following:

‘(D) SELECTION OF CONTRACTORS.—In car-
rying out the duties of the Board under this
Act, the Board may—

‘(i) negotiate, with selected contractors,
any contract—

‘“(I) for planning, design, engineering, or
construction of buildings to be erected on
the John F. Kennedy Center Plaza under sec-
tion 12 and for landscaping and other im-
provements to the Plaza; or

“(IT1) for an environmental system for, a
protection system for, or a repair to, mainte-
nance of, or restoration of the John F. Ken-
nedy Center for the Performing Arts; and

‘“(ii) award the contract on the basis of
contractor qualifications as well as price.”.
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(b) ADMINISTRATION.—Section 6(d) of the
John F. Kennedy Center Act (20 U.S.C. 761(d))
is amended in the first sentence by striking
‘‘section 12"’ and inserting ‘‘section 14”.

(¢) DEFINITIONS.—Section 14 of the John F.
Kennedy Center Act (as redesignated by sec-
tion 2) is amended by adding at the end the
following: “Upon completion of the project
for establishment of the John F. Kennedy
Center Plaza authorized by section 12, the
Board, in consultation with the Secretary of
Transportation, shall amend the map that is
on file and available for public inspection
under the preceding sentence.”.

———

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the Senate
proceed to executive session to con-
sider the following nominations: Cal-
endar Nos. 852, 868, 869, 870, 871, 872, 873,
874, 875, 877, 878, 879, 880, 881, 882, and
883; that the nominations be confirmed,
the motions to reconsider be laid upon
the table; that any statements relating
thereto be printed in the Record; that
the President be immediately notified
of the Senate’s action; and that the
Senate then return to legislative ses-
sion, with the preceding all occurring
without any intervening action or de-
bate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nominations were considered and
confirmed, as follows:

DEPARTMENT OF ENERGY

Guy F. Caruso, of Virginia, to be Adminis-
trator of the Energy Information Adminis-
tration.

DEPARTMENT OF JUSTICE

Gregory Robert Miller, of Florida, to be
United States Attorney for the Northern Dis-
trict of Florida for the term of four years.

Kevin Vincent Ryan, of California, to be
United States Attorney for the Northern Dis-
trict of California, for the term of four years.

Randall Dean Anderson, of Utah, to be
United States Marshall for the District of
Utah for the term of four years. (Reappoint-
ment)

Ray Elmer Carnahan, of Arkansas, to be
United States Marshall for the Eastern Dis-
trict of Arkansas for the term of four years.

David Scott Carpenter, of North Dakota,
to be United States Marshall for the District
of North Dakota for the term of four years.

Theresa A. Merrow, of Georgia, to be
United States Marshall for the Middle Dis-
trict of Georgia for the term of four years.

Ruben Monzon, of Texas, to be United
States Marshall for the Southern District of
Texas for the term of four years.

James Michael Wahlrab, of Ohio, to be
United States Marshall for the Southern Dis-
trict of Ohio for the term of four years.

DEPARTMENT OF LABOR

Kathleen P. Utgoff, of Virginia, to be Com-
missioner of Labor Statistics, United States
Department of Labor for a term of four
years.

W. Roy Grizzard, of Virginia, to be an As-
sistant Secretary of Labor.

NATIONAL COUNCIL ON DISABILITY

Lex Frieden, of Texas, to be a Member of
the National Council On Disability for a
term expiring September 17, 2004.

Young Woo Kang, of Indiana, to be a Mem-
ber of the National Council On Disability for
a term expiring September 17, 2003.
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Kathleen Martinez, of California, to be a
Member of the National Council On Dis-
ability for a term expiring September 17,
2003.

Carol Hughes Novak, of Georgia, to be a
Member of the National Council On Dis-
ability for a term expiring September 17,
2004.

Patricia Pound, of Texas, to be a Member
of the National Council On Disability for a
term expiring September 17, 2002.

———

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

———

ORDERS FOR MONDAY, JULY 29,
2002

Mr. DASCHLE. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 4 p.m. on
Monday, July 29; that following the
prayer and pledge, the morning hour be
deemed expired, the Journal of pro-
ceedings be approved to date, the time
for the two leaders be reserved for their
use later in the day, and there be a pe-
riod of morning business until 5:30
p.m., with Senators permitted to speak
for up to 10 minutes each, with the
time equally divided between the two
leaders or their designees; and that at
5:30 p.m. the Senate proceed to execu-
tive session under the previous order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. DASCHLE. Mr. President, the
next rollcall vote will occur at approxi-
mately 5:30 p.m. on Monday, July 29, on
the confirmation of Julia S. Gibbons to
be U.S. Circuit Judge for the Sixth Cir-
cuit.

————

ADJOURNMENT UNTIL 4 P.M.
MONDAY, JULY 29, 2002

Mr. DASCHLE. Mr. President, if
there is no further business to come be-
fore the Senate, I ask unanimous con-
sent that the Senate stand in adjourn-
ment under the previous order.

There being no objection, the Senate,
at 3:54 p.m., adjourned until Monday,
July 29, 2002, at 4 p.m.

———

NOMINATIONS

Executive nominations received by
the Senate July 26, 2002:

DEPARTMENT OF DEFENSE

OTIS WEBB BRAWLEY, JR., OF GEORGIA, TO BE A MEM-
BER OF THE BOARD OF REGENTS OF THE UNIFORMED
SERVICES UNIVERSITY OF THE HEALTH SCIENCES FOR A
TERM EXPIRING JUNE 20, 2003, VICE WILLIAM D. SKEL-
TON, TERM EXPIRED.

DEPARTMENT OF TRANSPORTATION

MARION C. BLAKEY, OF MISSISSIPPI, TO BE ADMINIS-
TRATOR OF THE FEDERAL AVIATION ADMINISTRATION
FOR THE TERM OF FIVE YEARS, VICE JANE GARVEY,
TERM EXPIRING.

UNITED STATES POSTAL SERVICE

JAMES C. MILLER III, OF VIRGINIA, TO BE A GOVERNOR
OF THE UNITED STATES POSTAL SERVICE FOR THE
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TERM EXPIRING DECEMBER 8, 2010,
DYHRKOPP, TERM EXPIRED.

VICE EINAR V.

—————

CONFIRMATIONS

Executive nominations confirmed by
the Senate July 26, 2002:
DEPARTMENT OF ENERGY
GUY F. CARUSO, OF VIRGINIA, TO BE ADMINISTRATOR
OF THE ENERGY INFORMATION ADMINISTRATION.
DEPARTMENT OF LABOR
KATHLEEN P. UTGOFF, OF VIRGINIA, TO BE COMMIS-
SIONER OF LABOR STATISTICS, UNITED STATES DE-
PARTMENT OF LABOR FOR A TERM OF FOUR YEARS.

W. ROY GRIZZARD, OF VIRGINIA, TO BE AN ASSISTANT
SECRETARY OF LABOR.

NATIONAL COUNCIL ON DISABILITY

LEX FRIEDEN, OF TEXAS, TO BE A MEMBER OF THE NA-
TIONAL COUNCIL ON DISABILITY FOR A TERM EXPIRING
SEPTEMBER 17, 2004.

CONGRESSIONAL RECORD — SENATE

YOUNG WOO KANG, OF INDIANA, TO BE A MEMBER OF
THE NATIONAL COUNCIL ON DISABILITY FOR A TERM EX-
PIRING SEPTEMBER 17, 2003.

KATHLEEN MARTINEZ, OF CALIFORNIA, TO BE A MEM-
BER OF THE NATIONAL COUNCIL ON DISABILITY FOR A
TERM EXPIRING SEPTEMBER 17, 2003.

CAROL HUGHES NOVAK, OF GEORGIA, TO BE A MEMBER
OF THE NATIONAL COUNCIL ON DISABILITY FOR A TERM
EXPIRING SEPTEMBER 17, 2004.

PATRICIA POUND, OF TEXAS, TO BE A MEMBER OF THE
NATIONAL COUNCIL ON DISABILITY FOR A TERM EXPIR-
ING SEPTEMBER 17, 2002.

THE ABOVE NOMINATIONS WERE APPROVED SUBJECT
TO THE NOMINEES' COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY
CONSTITUTED COMMITTEE OF THE SENATE.

THE JUDICIARY

CHRISTOPHER C. CONNER, OF PENNSYLVANIA, TO BE
UNITED STATES DISTRICT JUDGE FOR THE MIDDLE DIS-
TRICT OF PENNSYLVANIA.

July 26, 2002

DEPARTMENT OF JUSTICE

GREGORY ROBERT MILLER, OF FLORIDA, TO BE UNITED
STATES ATTORNEY FOR THE NORTHERN DISTRICT OF
FLORIDA FOR THE TERM OF FOUR YEARS.

KEVIN VINCENT RYAN, OF CALIFORNIA, TO BE UNITED
STATES ATTORNEY FOR THE NORTHERN DISTRICT OF
CALIFORNIA, FOR THE TERM OF FOUR YEARS.

RANDALL DEAN ANDERSON, OF UTAH, TO BE UNITED
STATES MARSHAL FOR THE DISTRICT OF UTAH FOR THE
TERM OF FOUR YEARS.

RAY ELMER CARNAHAN, OF ARKANSAS, TO BE UNITED
STATES MARSHALL FOR THE EASTERN DISTRICT OF AR-
KANSAS FOR THE TERM OF FOUR YEARS.

DAVID SCOTT CARPENTER, OF NORTH DAKOTA, TO BE
UNITED STATES MARSHAL FOR THE DISTRICT OF NORTH
DAKOTA FOR THE TERM OF FOUR YEARS.

THERESA A. MERROW, OF GEORGIA, TO BE UNITED
STATES MARSHAL FOR THE MIDDLE DISTRICT OF GEOR-
GIA FOR THE TERM OF FOUR YEARS.

RUBEN MONZON, OF TEXAS, TO BE UNITED STATES
MARSHAL FOR THE SOUTHERN DISTRICT OF TEXAS FOR
THE TERM OF FOUR YEARS.

JAMES MICHAEL WAHLRAB, OF OHIO, TO BE UNITED
STATES MARSHAL FOR THE SOUTHERN DISTRICT OF
OHIO FOR THE TERM OF FOUR YEARS.
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