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The Senate met at 9:45 a.m., and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Father, You always are right, just,
and fair. Your fairness is the result of
Your righteousness and justice. Today,
we pray for the character pillar of fair-
ness, of fairness for our own lives. Help
us to play by Your rules of absolute
honesty, purity, and love. We not only
want to do to others what we would
want them to do to us, but we want to
treat others as You have treated us.

Thank You that we have Your com-
mandments and Your truth in the
Bible as our guide. You have taught us
not only to meet but to go beyond the
just standard. May we be distinguished
for our generosity in exceeding what is
expected.

May our expression of the character
trait of fairness also include our judg-
ments of other people and what we say
about them. Forgive us when our eval-
uations of people are polluted by pride,
envy, or competitiveness. Remind us of
the power of words to assassinate other
people’s characters. When we can say
nothing positive, may we say nothing.

Lord, You know the strength of this
pillar of character called fairness. It is
tested when people are unfair in what
they say about us or are unfair in their
dealings with us. Our temptation is to
retaliate, but we know that resentment
fired by retaliation usually results in
recrimination. Help us break that cycle
by being fair by Your standards and
with Your strength. Through our Lord
and Saviour. Amen.

———

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader, the distin-
guished Senator from Kansas, is recog-
nized.

Senate

SCHEDULE

Mr. ROBERTS. Mr. President, this
morning the Senate will immediately
begin a cloture vote on the committee
amendment to the ISTEA legislation.
It is the leader’s hope that cloture will
be invoked. Let me repeat that. It is
the leader’s hope that cloture will be
invoked and the Senate will be able to
consider and dispose of highway-re-
lated amendments. If cloture is not in-
voked, the Senate may consider any
available appropriations conference re-
ports—possibly the Interior conference
report. Therefore, additional votes may
occur during today’s session.

As always, all Members will be noti-
fied as additional schedule information
becomes available in regard to votes
today, and the leader will update all
Senators later today as to the schedule
for Monday’s session.

———

CLOTURE MOTION

The PRESIDENT pro tempore. Under
the previous order, pursuant to rule
XXII, the Chair lays before the Senate
the pending cloture motion, which the
clerk will report.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the modified
committee amendment to S. 1173, the Inter-
modal Surface Transportation Efficiency
Act:

Trent Lott, John H. Chafee, Pat Roberts,
Slade Gorton, Jon Kyl, Dan Coats, Ted

Stevens, Mitch McConnell, Mike
DeWine, John W. Warner, Larry E.
Craig, Don Nickles, Jesse Helms,

Chuck Hagel, Dirk Kempthorne, Lauch
Faircloth.
CALL OF THE ROLL
The PRESIDENT pro tempore. By
unanimous consent, the quorum call
has been waived.
VOTE
The PRESIDENT pro tempore. The
question is, Is it the sense of the Sen-

ate that debate on the modified com-
mittee amendment to S. 1173, a bill to
authorize funds for construction of
highways, for highway safety pro-
grams, and for mass transit programs,
and for other purposes, shall be
brought to a close?

The yeas and nays are required under
the rule. The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico [Mr. DOMEN-
101], the Senator from Oklahoma [Mr.
INHOFE], the Senator from Arizona [Mr.
KyL], the Senator from Arizona [Mr.
McCAIN], the Senator from Wyoming
[Mr. ENZzI], and the Senator from Utah
[Mr. HATCH] are necessarily absent.

Mr. FORD. I announce that the Sen-
ator from Iowa [Mr. HARKIN] and the
Senator from Minnesota [Mr.
WELLSTONE] are necessarily absent.

I further announce that, if present
and voting, the Senator from Min-
nesota [Mr. WELLSTONE] would vote
44n0.?3

The yeas and nays resulted—yeas 43,
nays 49, as follows:

[Rollcall Vote No. 278 Leg.]

YEAS—43

Abraham Faircloth McConnell
Allard Frist Murkowski
Ashcroft Gorton Nickles
Bennett Gramm Roberts
Bond Grams Roth
Brownback Grassley Sessions
Burns Gregg Shelby
Campbell Hagel .
Chafee Helms Sm}th (NH)

. Smith (OR)
Coats Hutchinson Stevens
Cochran Hutchison
Coverdell Jeffords Thomas
Craig Kempthorne Thurmond
D’Amato Lott Warner
DeWine Lugar

NAYS—49

Akaka Bryan Daschle
Baucus Bumpers Dodd
Biden Byrd Dorgan
Bingaman Cleland Durbin
Boxer Collins Feingold
Breaux Conrad Feinstein

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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Ford Lautenberg Robb
Glenn Leahy Rockefeller
Graham Levin Santorum
Hollings Lieberman Sarbanes
Inouye Mack Snowe
Johnson Mikulski Specter
Kennedy Moseley-Braun Thompson
Kerrey Moynihan Torricelli
Kerry Murray Wyden
Kohl Reed
Landrieu Reid

NOT VOTING—38
Domenici Hatch McCain
Enzi Inhofe Wellstone
Harkin Kyl

The PRESIDING OFFICER. On this
vote the yeas are 43, the nays are 49.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.

The Senator from Rhode Island is
recognized.

Mr. CHAFEE. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BREAUX. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BREAUX. Mr. President, I would
just ask, what is the order of business
for the Senate?

INTERMODAL SURFACE TRANS-
PORTATION EFFICIENCY ACT OF
1997

The PRESIDING OFFICER. The
clerk will report the pending business.
The legislative clerk read as follows:

A bill (S. 1173) to authorize funds for the
construction of highways, for highway safety
programs, and for mass transit programs,
and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Chafee-Warner amendment No. 1312, to pro-
vide for a continuing designation of a metro-
politan planning organization.

Chafee-Warner amendment No. 1313 (to lan-
guage proposed to be stricken by the com-
mittee amendment, as modified), of a per-
fecting nature.

Chafee-Warner amendment No. 1314 (to
Amendment No. 1313), of a perfecting nature.

Motion to recommit the bill to the Com-
mittee on Environment and Public Works,
with instructions.

Lott amendment No. 1317 (to instructions
of the motion to recommit), to authorize
funds for construction of highways, for high-
way safety programs, and for mass transit
programs.

Lott amendment No. 1318 (to Amendment
No. 1317), to strike the limitation on obliga-
tions for administrative expenses.

Mr. BREAUX. Mr. President, I ask
unanimous consent, if no one else is
waiting to speak, that I be allowed to
speak as in morning business for up to
3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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SUPPORT OF THE FEDERAL MARI-
TIME COMMISSION REGARDING
JAPANESE PORT PRACTICES

Mr. BREAUX. Mr. President, I will
just use this time to make a comment
about a resolution that is soon to be
introduced in a bipartisan fashion,
dealing with trade practices between
our country and the country of Japan.
As many may have recognized recently
in the news, we have been involved in a
very long and very serious dispute with
the country of Japan regarding access,
opening up their ports to our industries
the same way that our American ports
are open to Japanese ships when they
call on United States ports here in this
country. This dispute has been going
on for a number of years. It has gotten
to be very, very serious.

We will soon be introducing a resolu-
tion. We have talked to Chairman
HELMS and Majority Leader LOTT and
our Democratic leader, TOM DASCHLE. I
know Senator HOLLINGS is very inter-
ested in this as well. We worked on a
resolution, which will be introduced,
which will commend the administra-
tion and also the Federal Maritime
Commission for their efforts to date in
bringing this 15-year problem with the
Japanese port practices to a successful
conclusion. Since the press and many
of my colleagues have already ade-
quately described the history of the
Japanese port practices, I am not going
to repeat it here. But I would like to
make a few comments on what has
happened.

First, I think it is very important
from this Senator’s perspective to rec-
ognize that we have been able to work
for a successful and satisfactory con-
clusion of this problem because of the
strong, independent action that the
Federal Maritime Commission was able
to take. As an independent agency, the
Federal Maritime Commission has the
flexibility to carry out policies that
are good for America without having to
go through a number of steps and con-
sultations with agencies within our
Government that sometimes actually
impede the process of quickly and ap-
propriately making decisions that
must be made. Because of its inde-
pendent status, it was able to take this
action in a way that should bring about
what I think will be a satisfactory con-
clusion.

The second point I would like to
make is I think it is appropriate at this
time to recognize the decision of our
U.S. Trade Representative, Charlene
Barshefsky, last year, to refuse to com-
mit the United States to an inadequate
GATS maritime agreement. Had the
United States accepted that proposal
last year, which was a so-called stand-
still proposal, these same Japanese
port barriers would have been grand-
fathered in and would have been recog-
nized as the international law of the
land. The Federal Maritime Commis-
sion, including the rest of the U.S.
Government, would have then been
powerless to do anything about them
except to try to negotiate them away

October 24, 1997

during subsequent rounds of talks with
the WTO starting in the year 2000. No
agreement is better than a bad agree-
ment. This is a clear example that
what the U.S. Trade Representative did
at that time was appropriate and prop-
er.
Finally, I believe any agreement on
the port practices dispute involving the
United States and the country of Japan
must include two fundamental points:
First, a collection of fines to the extent
it shows other countries around the
world, not only Japan, that the United
States is very serious about reciprocal
market access and compliance with our
laws; and, second, a vigilant, continued
monitoring and enforcement by the
Federal Maritime Commission of the
changes in port practices promised by
the Government of Japan. Both of
these two elements are absolutely es-
sential for any type of credible agree-
ment. The Federal Maritime Chairman,
Hal Creel, the Federal Maritime Com-
missioners, Ming Hsu, Del Won, Joe
Scroggins and their staffs are to be
commended for their extraordinary ef-
forts to resolve this matter in a firm
and fair manner. Likewise, I commend
our State Department Undersecretary
for HEconomic Affairs Stu Eisenstadt
and his staff. They are to be com-
mended for their perseverance in this
matter.

Now is not the time, however, for
congratulations. We are not quite there
yet. Negotiations are continuing. But
with additional fortitude, consumers
and carriers and their customers, both
in Japan and the United States, will
soon enjoy the fruits of our labors. We
have come too far to settle for any
type of mediocre agreement. We cannot
and should not give up now. I think a
solid resolution of this issue is feasible
and I expect one to be concluded in a
reasonable amount of time.

Mr. President, if no one else is seek-
ing recognition, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ABRAHAM. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

THE INVESTITURE OF ERIC CLAY

Mr. ABRAHAM. Mr. President, I rise
today to comment on an event that
will be taking place in Detroit, MI, a
little later on this morning. Unfortu-
nately, because of our votes today, it
was not possible for me to attend what
will be the investiture of Eric Clay, of
Michigan, to become a judge on the
Sixth Circuit Court of Appeals. 1
worked on behalf of Mr. Clay during
the nomination process. It was a long
and arduous one. Although his nomina-
tion was first sent up here in 1996, be-
cause of various factors we did not
complete action on his nomination dur-
ing the 104th Congress. Therefore, his
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nomination was sent up again at the
beginning of the 105th Congress. Hap-
pily, after another hearing and after
once again being able to seek and re-
ceive unanimous support on the Judici-
ary Committee, he was confirmed by
the full Senate in July of this year.

Mr. Clay has been an able advocate of
his profession. He has been a very suc-
cessful attorney. He is one of the co-
founders of one of the Nation’s largest
minority-run law firms, and a very suc-
cessful one in our State. He is well re-
spected by people throughout the legal
community. So, for those reasons and
for a variety of others, I was delighted
to support his nomination and to work
for his confirmation.

Unhappily, as I say, I will not be able
to be at the investiture today, but I
know his many friends and colleagues
are with him and will celebrate his of-
ficial swearing in to the Sixth Circuit
Court of Appeals. As I indicated at the
hearing, in any case where people
might not necessarily agree, as we find
ourselves perhaps occasionally in dis-
agreement on matters that come before
the court, or before the Senate for that
matter, I think he will bring strength
and competence.

He served at one time as a clerk to
Judge Damon Keith, who is currently
on the sixth circuit and has just re-
cently taken senior status. And, al-
though not directly filling Judge
Keith’s spot, he, I am sure, will carry
on Judge Keith’s legacy on the bench
and I think will be a fine advocate for
the State of Michigan on the sixth cir-
cuit, and also, I think, will bring to the
Sixth Circuit Court of Appeals a great
deal of talent and will make a valuable
contribution.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
MORNING BUSINESS

Mr. CHAFEE. Mr. President, I ask
unanimous consent that there now be a
period for the transaction of morning
business, with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAFEE. Mr. President, I am au-
thorized to say that there will be no
further votes today.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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ANOTHER TRAGEDY

Mr. DEWINE. Mr. President, I rise
today to call the attention of my col-
leagues to a story that appeared last
week in the Cincinnati Post. This is
the story. The headline is: ‘“Woman
Torched Nephew, Police Say—Young-
ster’s Burns Untreated for Weeks”’

Mr. President, the article tells the
story of the awful abuse of an 8-year-
old child in the Cincinnati area. The
boy was set on fire—set on fire—with
nail polish remover, and then sent to
school for 3 weeks with his burns unat-
tended.

Cincinnati police investigated what
happened to this little boy. They have
now charged his aunt with child endan-
gering. They charged his aunt with set-
ting him on fire—and also with abusing
him with a belt, an extension cord, and
shoes.

Mr. President, this is an obscene
crime. After this woman’s arrest, it
was revealed that she had been charged
with a similar crime involving the
same little boy 2 years before. Don’t we
have to ask, Mr. President, what on
BEarth was that woman doing taking
care of that child or any child? Why in
the world was that child put back into
that same home, put back with that
abusive woman?

Mr. President, 3 weeks ago, I rose on
the Senate floor to tell a similar tragic
story. That story took place in Wash-
ington, DC. It was the story of a little
4-year-old girl named Monica Wheeler
who was found dead, beaten to death in
the bathroom of a man who was an ac-
quaintance of her mother. Three years
ago, one of Monica’s siblings, her
brother Andre, then aged 2, was also
found dead in the same man’s bath-
room.

Mr. President, as I have come to the
floor and cautioned before, it is up to
the police and the courts to find out
the truth about these particular cases.
And we should not be interested in
prosecuting anyone here on the Senate
floor, no matter what we think. That
certainly is what the courts are for.
But I cannot stress enough that these
awful crimes point to a responsibility
that lies with us here in Congress, the
responsibility to make sure we do all
we can to stop these crimes from ever
happening.

One thing we know for certain about
these two cases—the Cincinnati case
and the Washington case, and far too
many other cases—is that there are too
many children in this country today
being returned to the care of people
who have already abused and battered
them, people who should not be allowed
to take care of these children. Children
are being returned to homes that are
homes in name only and to parents
who are parents in name only.

Every day in this country, three chil-
dren actually die of abuse or neglect at
the hands of a parent or their care-
takers. That is approximately 1,200
children a year who die. And almost
half of these children, shockingly, Mr.
President, are killed after—after—their
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tragic circumstances have come to the
attention of the child welfare agencies.

At the end of 1996, Mr. President,
over 525,000 children were in foster
homes across this country. Over a
year’s time, it is estimated that 650,000
children will be in a foster home for at
least a portion of that year. And
shockingly, roughly 25 percent of the
children in the foster care system at
any one time will languish in foster
care longer than 4 years. And 10 per-
cent of these children will be in foster
care longer than 7 years.

Mr. President, this problem has been
growing for many years. It is at least
in part the very unintended con-
sequence of a law passed by Congress in
1980, a law that I have spoken on this
floor I suppose at least a dozen times
about since I came to the Senate. It is
a law that was passed in 1980 that re-
quires that reasonable efforts always
be made to reunify families. In prac-
tice, Mr. President, this law has re-
sulted in unreasonable efforts, unrea-
sonable efforts being made to reunite
families that are families in name
only, families that never should be re-
united. Children are being sent back to
abusive parents, abusive care givers,
and many times the result is death.

Mr. President, I have been working
to change this for almost 3 years now.
Last month, along with Senators
CHAFEE, CRAIG, and ROCKEFELLER, and
others, I introduced a bill that I hope
will represent the culmination of this
effort. The PASS Act—the Promotion
of Adoption Safety and Support for
Abused and Neglected Children Act—
would make a difference. It would save
young lives. It would change this 1980
law that I referenced. It would put an
end to a tragic policy that has put par-
ents’ interests above the health and
safety and even the survival of inno-
cent children.

It would help child welfare agencies
move faster to rescue these children.
Mr. President, every child deserves a
better fate than being shuttled from
foster home to foster home for years on
end.

That is why, Mr. President, we are
working to pass this very important
bill. Let us work together, after we
pass the bill, then on the next step,
which will be to continue to try to im-
prove the system.

But the work that is in front of us
today, Mr. President, is to pass the
PASS Act, a bill that has been worked
on extensively, a bill that will in fact
benefit children in two ways: One, by
moving them quickly through the sys-
tem once they are in fact in foster care
so that they do not languish in foster
care for years on end so that they can
have what every child needs, which is a
caring and loving family; and the sec-
ond thing the bill would do is save
lives. We will never know what child’s
life will be saved or how many, but I
am convinced, after talking with case-
workers throughout the State of Ohio,
children service agencies, and after
having talked to many people through-
out this country, that the 1980 law that
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our bill will amend will in fact, by
amending that law, save lives.

So I urge my colleagues, when this
bill is brought to the floor, as I hope it
will be in the next several weeks, to
look at this bill, to pass it, and to
move on so that we can make a very
strong statement and do something
very positive for America’s children.

Mr. President, I yield the floor.

Mr. CHAFEE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island is recognized.

Mr. CHAFEE. Mr. President, I want
to thank the distinguished Senator
from Ohio very much for the work he
has done on this legislation, the sup-
port he has given it, the kind things he
has had to say about my part in it.

I think it is very important to stress
that the Senator from Ohio has long
been active in children’s matters, par-
ticularly this area that we are involved
with, namely, adoption and foster care.
He knows the existing problems in this
system and has been very, very helpful
in the meetings we have had in putting
this legislation together.

So I thank the Senator from Ohio
very much for his work. And I share his
enthusiasm and his desire to see this
legislation come up this year, before
we leave hopefully. So certainly both
of us will do everything we can. We
have had some fine meetings with the
majority leader on it. Next week, we
will be meeting with the chairman of
the Finance Committee. Hopefully this
legislation can come before us before
we leave.

If there is nobody else desiring to
speak, Mr. President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FAIRCLOTH. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. FAIRCLOTH per-
taining to the introduction of S. 1313
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. FAIRCLOTH. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
THOMAS). Without objection, it is so or-
dered.

————
LEGAL CUSTODY OF MEI MEI

Mr. DEWINE. Mr. President, I rise
this morning to draw the attention of
my colleagues to a very sad, unneces-
sary controversy involving the Govern-
ment of the United States and the Gov-
ernment of China, a controversy which
also involves a little 3-year-old girl.
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Mr. President, this is the sad story. A
Chinese woman living in Cleveland was
diagnosed with schizophrenia. For
many reasons, including this diagnosis,
it was clear that this woman was not
capable of taking care of her daughter.
In fact, they had both been evicted
from a Salvation Army shelter because
of concerns that the mother was mis-
treating the daughter. Evidence
showed that the child had been seri-
ously neglected. So the court stepped
in and sent this child into foster care.
By the time this little girl was 16
months old, tragically, she has been in
four foster homes.

The natural mother was allowed vis-
iting rights. During one of these visits
she abducted the child and took her to
the People’s Republic of China. In June
1997, Mr. President, the Ohio court per-
manently terminated the birth moth-
er’s rights and awarded legal custody
of Mei Mei—this little girl’s name—to
Mei Mei’s foster mother. Since last Oc-
tober, the foster mother, the legal
guardian of this child, has been trying,
naturally, to get Mei Mei back. She
wants to adopt Mei Mei, but her efforts
thus far have not been successful.

Mr. President, I urge President Clin-
ton to raise the issue of this little child
with the Chinese President when they
meet. There is an adoptive family wait-
ing in Ohio for Mei Mei. They love her
and they will be able to take good care
of her. I hope this problem can be re-
solved in a positive and expeditious
way. Therefore, I urge the President to
raise this at the highest level between
our countries.

A few minutes ago on the floor I cir-
culated a letter—and a number of my
colleagues have already signed it—to
send to President Clinton urging him
to bring the matter up.

Mr. President, sometimes it is easy,
as we debate issues, to lose the per-
sonal sense about these horrible cases.
Sometimes we hear about statistics
and sometimes we hear about stories of
bad things occurring, such as I have
just related.

To try to bring it home, though, and
put a more personal face on it, let me
read just one paragraph that was writ-
ten by the foster mother who wants to
adopt Mei Mei. This is what she writes:

We have been applauded for our dedication
and uninterrupted love for Mei Mei. I can
honestly tell you, however, that it was not
difficult. When a child enters your life and
needs to be held, you hold them. You teach
them to laugh, you teach them that you are
there, you teach them to be gentle, you
teach them that everything in life is beau-
tiful. And then when they start to see that
life is not something to be just tolerated but
rather to be enjoyed, they develop a sparkle
in their eye, which fuels your love further
for them. That’s what happened with us and
with Mei Mei.

So I urge, again, Mr. President, that
our President, President Clinton, bring
this matter up with the Chinese. It is a
small matter, I suppose. But it is a lit-
tle girl; it is her life. She has an oppor-
tunity for a loving family to raise her.
She was snatched away from that op-
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portunity by a woman who has clearly
demonstrated that she is unfit to take
care of this little girl. So I urge the
President, as he discusses issues with
the Chinese, to raise the issue of Mei
Mei.

Mr. President, I yield the floor, and
at this point I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

FDA REFORM

Mr. DEWINE. Mr. President, I want
to discuss today an important issue in-
volving the FDA. First, let me con-
gratulate my colleague from Arkansas,
Senator TiM HUTCHINSON, for his fine
work on the legislation that he has
just introduced. This bill that Senator
HUTCHINSON has introduced would pre-
vent the FDA from implementing a
proposed rule that is harmful and un-
necessary.

Mr. President, this is the story. Ear-
lier this year, the Food and Drug Ad-
ministration issued a proposed rule to
accelerate the phaseout of metered-
dose inhalers that are propelled by
chlorofluorocarbon gases, commonly
known as “CFC’s.” Essentially, Mr.
President, the FDA has proposed to ban
from the market safe and effective
medicines that millions of Americans
use to help them breathe. For many pa-
tients, these medicines mean, quite lit-
erally, the difference between life and
death.

This FDA proposed ban is not based
on concerns of safety, but rather the
ban on these inhalers was put forward
on the grounds that inhalers that use
CFCs deplete the Earth’s ozone layer.
Now, the fact is, Mr. President, that
these inhalers have only a minimal ef-
fect on ozone depletion. Asthma inhal-
ers account for only a very small part
of this problem. It is estimated that
asthma inhalers account for less than
1.5 percent of the total problem.

Perhaps more important, Mr. Presi-
dent, the companies that make these
inhalers have already agreed to develop
new CFC-free devices by the year 2005—
the deadline that was previously set
forth in the international Montreal
Protocol. These companies are working
hard to bring these products to the
market quickly and, in fact, they think
they will beat the 2005 year deadline.

So I think, Mr. President, it’s clear
that the FDA’s proposed rule to accel-
erate the phaseout of these products
yields no significant benefit to the
global environment. What it will do,
however, is take away essential medi-
cations from Americans who depend on
these inhalers to manage serious res-
piratory illnesses.

Mr. President, over 30 million Ameri-
cans suffer from some type of res-
piratory disease, including asthma.
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Many of these patients rely on a com-
bination of inhalers to be able to func-
tion normally. The FDA’s proposed pol-
icy would limit their treatment op-
tions and force them to switch from
proven treatment regimens that have
been carefully adjusted to control their
symptoms.

Mr. President, asthma is a serious
national health problem. The mor-
bidity and mortality rates from asth-
ma continue to increase in the United
States, particularly among minority
and inner-city children. Mr. President,
I think we have to question the FDA’s
judgment in putting forth a proposal
that puts these patients at further
risk. I hope others will agree with me
as well.

Mr. President, the FDA has already
received over 10,000 letters from pa-
tients, providers, and health care orga-
nizations expressing concern about this
issue. In a letter to Health and Human
Services Secretary Donna Shalala, Dr.
C. Everett Koop, former Surgeon Gen-
eral of this country, wrote the fol-
lowing:

This proposal will adversely impact pa-
tient health, while providing negligible envi-
ronmental benefit.

Dr. Koop went on to state:

Any efforts to limit the medications avail-
able to asthma patients and their physicians
would be a serious mistake that would lead
to severe consequences for American
asthmatics.

Mr. President, there is another as-
pect to this whole issue. Under the pro-
posed guideline, the FDA would remove
from the market products that have
been tested and labeled for use in chil-
dren and replace them with CFC-free
versions that while containing the
same active ingredients have not been
tested or approved for use by children.
They have not been tested or approved
for pediatric use. Mr. President, asth-
ma is the leading cause of chronic ill-
ness among children—5 million chil-
dren suffer from asthma today. How in
the world can the FDA remove prod-
ucts from the market which are proven
to be safe and effective for children
while at the same time the FDA la-
ments the lack of adequately labeled
products for children? It just doesn’t
make sense.

Mr. President, the Food and Drug Ad-
ministration is charged with pro-
tecting the health and well-being of
American citizens. It seems incompre-
hensible to me that it could put forth
a proposal that secures really neg-
ligible environmental benefits at a po-
tentially steep cost to human lives and
health. I urge the FDA to reconsider
its proposal. The health of millions of
Americans who depend on metered-dose
inhalers is too important.

Mr. President, I thank the Chair. I
yield the floor.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, what is the
question before the Senate and what is
the business before the Senate?
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The PRESIDING OFFICER. The Sen-
ate is conducting morning business
with Senators to speak for up to 10
minutes.

Mr. BYRD. I thank the Chair.

Mr. President, I ask unanimous con-
sent that I may speak out of order for
as long as I may require.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, I thank
the Chair.

————
THE LINE-ITEM VETO

Mr. BYRD. Mr. President, I have
been intrigued—modestly, if I may say,
so as not to exaggerate—at the pleth-
ora of complaints that are being in
some instances stridently expressed
about the President’s use of the line-
item veto. I suppose what amazes me
so much about this matter is that all
of this vast panorama of problems that
could be expected to occur in the train
of passage of the Line-Item Veto Act
have been addressed time and time and
time again on this Senate floor by me;
by my colleague, Senator MOYNIHAN;
by my colleague, Senator LEVIN; by my
colleague, Senator REID; and many
other colleagues on both sides of the
aisle, including, of course, former Sen-
ator Mark Hatfield. We spoke to the
galleries here and across the land re-
peatedly about what could be expected
from the use of a President’s line-item
veto pen should such legislation be
passed. We also spoke of the constitu-
tional ramifications of a line-item
veto. At the time, I felt that in all
probability our expressions of concern
were falling upon deaf ears.

So of late it has been brought home
to me very clearly that although one
may speak with stentorian voice, as
with the combined voices of 50 men or
as if his lungs were of brass, there will
nonetheless be ears that will not hear,
there will be eyes that will not see, and
there will apparently be minds that
will not think.

So one is left with very little con-
solation other than to know that what
he or she said as a warning in days past
was on point, and that history will
prove that the point was well taken.

Mr. President, I see my dear friend,
Senator MOYNIHAN, who is a great
teacher. I wish I would have had the
opportunity to sit in his classes—a
man who is noted in the Congressional
Directory as having received 60 hon-
orary degrees. That will make one sit
up and take notice—60 honorary de-
grees! I have never counted my hon-
orary degrees. But I suppose that if I
have been the recipient of ten or a
dozen, that would certainly be the
limit.

But Senator MOYNIHAN has foreseen
the ramifications of this unwise legis-
lative action by the Congress—and it is
now coming home to roost—the so-
called ‘“‘Line-Item Veto Act.” He has
joined with me previously many times
in discussing the act here and else-
where. He has joined with me, as did
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Senator LEVIN and former Senator Hat-
field and two of our colleagues in the
other body, in a court challenge
against the Line-Item Veto Act. And
he joins with me today in cosponsoring
this bill to repeal the line-item veto.

So I am going to yield to him. I have
legislation that I have prepared to re-
peal this act. Senator MOYNIHAN has
joined with me in the preparation of
the legislation. And I am going to yield
to him because, as I understand it, he
needs to get to another appointment
right away. So I gladly yield to my
friend for as long as he wishes. I ask
that I be permitted to yield to Senator
MOYNIHAN without losing my right to
the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New York.

Mr. MOYNIHAN. Mr. President, it is
again an honor and a privilege to join
with one of the great constitutionalists
in the history of the U.S. Senate, ROB-
ERT C. BYRD, who has written the his-
tory of the Senate.

I can so well remember the occasion
on which that great volume was intro-
duced. One of our finest American his-
torians was present saying that it is
difficult to understand and very hard
to forgive that there has been so little
scholarly attention given to this body,
to the Congress, as against the Presi-
dency, and suggesting that it is not
hard to explain. There is only one
President, and there are 435 of us—a
more complicated subject that comes
later in our historymaking.

But I think it may be said that in the
history of relations between the Con-
gress and the Presidency there has
never been an issue equal in impor-
tance to the constitutional challenge
we face with the Line-Item Veto Act.

I think of difficulties in the past.
There have been clashes between the
Executive and the legislative. There
are meant to be, sir, I presume to tell
you.

Madison and Hamilton, when they
explained the Constitution to the peo-
ple of New York in that series of essays
that became the Federalist Papers,
said citizens might well ask. At that
time people knew the history of clas-
sical Greece and Rome, and they knew
how turbulent it was. Madison had the
solicitous phrase of speaking of the
“fugitive existence’ of those republics.
And they asked: What makes anyone
suppose that we will have a better un-
derstanding, a better, a more durable
existence than those of the past? And
the answer was, ‘“We have a new
science of politics.” That was their
phrase, “ * * * 3 new science of poli-
tics.” Because in the past, theories of
government depended on virtue in rul-
ers. We have made up a different ar-
rangement, an arrangement by which
the opposing forces, the checks and
balances, set off one group against an-
other. And the result is that in the end
you have outcomes that make up for—
again, a wonderful line of Madison’s—
“‘the defect of better motives.” And, in
that regard the Framers very carefully
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defined in article I and article II this
distinction.

If I may say, again because it is so
important, the framers of the Constitu-
tion presumed conflict. They did not
assume harmony. They did not assume
common interests. They assumed con-
flict. When they were asked, Why
should we expect this Republic to sur-
vive given the ‘‘fugitive existence’ of
republics of classical Rome and
Greece?, they replied ‘‘Because we have
a new science of politics.” We can have
one interest balance another interest.
And they devised it because they knew
there were conflicting interests.

I believe it would surprise us, Mr.
President, to know the extent to
which—until the American Constitu-
tion came along—political theory as-
sumed virtue and harmony in rulers
and in government. We have seen it in
our time, sir, in its most notorious
form in the dictatorships of the prole-
tariat in the Soviet Union, in the Re-
public of China, now in North Korea, if
you like. The dictatorship of the prole-
tariat is a wonderful way of saying rule
by the virtuists, and rule by the
virtuists turned out in reality to be
rule by tyrants, by monsters. Indeed,
Mr. Pol Pot is just now being inter-
viewed by Mr. Thayer in the Far East-
ern Review, and in the name of virtue,
in the name of the people’s republic,
Mr. Pol Pot murdered perhaps as many
as 2 million Cambodians. All in the
name of virtue.

Well, this Constitution does not as-
sume virtue. It assumes self-interest.
And it carefully balances the power by
which one interest will offset another
interest and in the outcome make up,
again in that wonderful phrase of Madi-
son, ‘‘the defect of better motives.”

In the judgment of this Senator,
shared of course by our revered leader
in this regard, nothing could violate
that constitutional design more clearly
than the Line Item Veto Act. On Janu-
ary 2 of this year, the first business day
after the Line Item Veto Act took ef-
fect, I joined Senator BYRD, Senator
LEVIN, and our never-to-be-forgotten
friend from the State of Oregon, the
former chairman of the Appropriations
Committee, Senator Hatfield, in a law-
suit challenging the constitutionality
of that Act on the ground that it vio-
lates article I, section 7, clause 2 of the
U.S. Constitution, known as the pre-
sentment clause.

Mr. President, the issue of this Act’s
constitutionality has now been com-
mented upon by two Federal judges. In
the U.S. District Court for the District
of Columbia, Judge Thomas Penfield
Jackson took exactly 3 weeks from the
date of oral argument to conclude that
it is unconstitutional. He wrote in his
April 10, 1997 opinion that by passing
the Line Item Veto Act, ‘‘Congress has
turned the constitutional division of
responsibilities for legislating on its
head.”

The Justice Department appealed
that decision, and we went to the Su-
preme Court where, in a manner that I
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think is generally understood, the
Court is a little shy about getting into
arguments between Members of Con-
gress and the President. I could use the
image, sir, that the Court likes to see
someone before it with a broken arm
saying, let me tell you how it happened
to me and why. And they held that we
did not have standing—seven Justices
did. Justice Breyer thought we had
standing. But most importantly, sir,
Justice Stevens dissented. He said we
did have standing, and what is more,
that this measure is unconstitutional.
He is the one Supreme Court Justice
who has commented on the question of
this statute’s constitutionality. In his
opinion he wrote:

The same reason that the respondents have
standing provides a sufficient basis for con-
cluding that the statute is unconstitutional.

I quote, Sir, from the case of Frank-
lin D. Raines, Director, Office of Man-
agement and Budget, et al., Appellants,
versus ROBERT C. BYRD, et al.

Now, this is a constitutional ques-
tion. There is another more subtle one.
It goes directly to the constitutional
intention of the separation of powers
and the balance of powers, and that is
the idea of the shift in power from the
Congress to the executive that this leg-
islation makes possible.

In this morning’s Washington Post
there is an article about the Presi-
dent’s recent exercise of this authority.
And rather to my distress, if I may say
it, a number of Senators on this floor
and a number of Members on the House
floor have discovered that there is poli-
tics being played in the White House.
Politics, Mr. President? I am shocked
to hear that there are politics in the
Presidency. Of course, there are—ever
have been. In today’s story in the Post
a very distinguished scholar, Stanley
E. Collender, who is an expert on
spending issues, says, ‘‘The line-item
veto is never going to be a deficit re-
duction tool and you would think
they’’—the Congress—‘‘would have re-
alized it when they gave it to the
President. It’s a raw exercise in
power.”” Mr. President, if you want to
shift power from the Congress to the
executive, fine. Amend the Constitu-
tion. Do not abuse it by statute. And if
it came to amending it, I am not sure
we would.

I talked earlier about the ‘‘Fed-
eralist,” which was written as essays in
New York State newspapers in support
of ratification by New York State of
the Constitution, which was a very
close matter. Rhode Island, as the dis-
tinguished sometime President pro
tempore knows, was the last to ratify
it. It took them years. But they didn’t
have Madison and Hamilton and Jay to
read at the time, and we did.

Now, there has just appeared a won-
derful small volume called the New
Federalist Papers, a twentieth century
fund book written by Alan Brinkley,
Nelson Polsby and Kathleen Sullivan.
They try to make their essays about
the length of the original Federalist.
Nelson Polsby has a succinct and dev-
astating essay on the line-item veto.
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Nelson Polsby, who happens to be a
friend of many years, is Professor of
Government at the University of Cali-
fornia, Berkeley, and his many books
include, most importantly in my view,
his book ‘‘Congress and the Presi-
dency.” And he writes here on the line
item veto. He says:

The line-item veto would make Congress
severely dependent on Presidential good will.
A shrewd President would not veto every-
thing but would use the line-item veto selec-
tively, in effect bribing legislators into co-
operating. Americans have a stake in pre-
serving the independent judgment of Con-
gress on issues of public policy. This is not
the way to do it.

‘““Americans,” I say again, ‘“have a
stake in preserving the independent
judgment of Congress on issues of pub-
lic policy. This is not the way to do
it.”

I should say that Mark Hatfield, our
coplaintiff, is using this text in his
seminars back in Oregon just now.

Early on in our deliberations—and I
hope I will not take any liberty when I
say it—a most distinguished and ad-
mired colleague, ‘““Mac’ Mathias, a
Senator from Maryland, who was with
us so long, when this first came up
commented from his long experience,
“The President won’t veto any great
number of items. He will just let it be
known that he can.” And the conversa-
tion goes as follows: Senator, I know
how much this radiation laboratory
means to that fine hospital you have
worked so hard to develop. I know how
much it means to the health of the
American people, to science, to medi-
cine. But, you know, Senator, expand-
ing NATO is a very important issue to
me. And I hope that if I understand
your needs, and I feel your needs, you
will understand mine, and surely you
will. Can we have that understanding
as responsible persons in Government?

Well, that kind of trading goes on
and is meant to go on. That’s what
checks and balances are about. But not
with the threat of an unconstitutional
act to change a bill passed by this body
and the other body and sent to the
President, take something out of it,
and the bill that in consequence never
passed either body becomes law. That
violates the Constitution’s ‘‘single,
finely wrought and exhaustively con-
sidered procedure,” as the Court in INS
versus Chadha called the presentment
clause of article I.

Now if you want to do that, fine.
Amend the Constitution. But you can-
not amend the Constitution by statute.

I do not want to go on because there
are so many distinguished persons in
the Chamber, and the Senator from
West Virginia, our teacher in these
matters, is being very patient. But
simply to say, as Mr. Collender says in
this morning’s Washington Post, this
will never save any money. What will
happen is, as Mr. Polsby says in his
essay, it simply shifts power from the
legislative branch to the executive
branch. And it does so in a manner that
Justice Stevens in the Supreme Court
not 4 months ago said is unconstitu-
tional. More I do not know what need
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be said. The Congress could do itself a
great service by passing Senator
BYRD’s legislation. Then we would have
a real test of political reality. Would
that bill be signed or vetoed? We do not
know, but one good way to find out is
simply to adopt this direct and simple
legislation.

Mr. President, I will not go on, but I
ask unanimous consent that at this
point in my remarks, that there be
printed in the RECORD the text of the
four pages by Nelson W. Polsby on the
line-item veto as published in the New
Federalist Papers.

There being no objection, the excerpt
was ordered to be printed in the
RECORD, as follows:

[From the ‘“New Federalist Papers’’]
ON THE DISTINCTIVENESS OF THE AMERICAN
POLITICAL SYSTEM
(By Nelson W. Polsby)

Americans of a certain age will remember
that at the first opportunity after the Allied
victory in World War II, the voters, fed up,
so it was said, with meat shortages and the
privations of war, threw out a large number
of incumbent congressmen and elected a new
majority. The nation embarked upon a dec-
ade or so of jitters focused upon problems of
domestic security. The Truman administra-
tion, under severe Republican pressure,
launched a loyalty/security program. Sen-
ator Joseph McCarthy, with his careless
charges of communism in government, flour-
ished.

This, evidently, is the way Americans cele-
brate global victories. Neither the disman-
tling of the Soviet empire nor the meltdown
of the Soviet Union itself seems to have con-
vinced Americans of the possible virtues of
their own political system. Rather, com-
plaints about the way the United States is
governed have never been louder or more in-
sistent, as ‘‘malaise’ has given way to ‘‘grid-
lock,” and gridlock to ‘‘funk’ as the most
fashionable way to describe a system the
chief feature of which is held to be an inabil-
ity to cope. If presidents and leaders of Con-
gress, Democrats and Republicans, talk this
way, never mind advocates of one or more
third parties, must they not be right? After
all, a key test of the viability of any polit-
ical system surely must be the willingness of
political elites to defend it.

On these grounds alone, the American po-
litical system is in plenty of trouble. But a
nagging doubt intrudes. One wonders wheth-
er the bashing of the political system has
been used for narrow partisan purposes and
whether, also, it is simply ill-informed.

The American government is not easy to
grasp. Most nations are much smaller than
the United States, with less space, fewer peo-
ple. The Western democracies with which the
United States is most commonly compared
have one-third (Germany) to one-fifth
(United Kingdom, France) the population of
the United States, and some comparison na-
tions (Sweden, 9 million people; Switzerland,
7 million; Denmark or Israel, 5 million) are
even smaller. Only a few of the world’s polit-
ical systems—China, India, Russia, Indo-
nesia, Brazil—have anywhere near the popu-
lation of the United States, and most of the
larger nations—perhaps half our size, like
Nigeria, Pakistan, Bangladesh, or Mexico—
are governed by tiny groups of bureaucrats,
military leaders, families, or cliques of the
educated. Thus, even when the political sys-
tem embraces many people, only a few in-
habit the top in the nations as large or larg-
er than the United States. Most democracies
of medium size have political classes that
are by U.S. standards small.
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In the United States, responsibilities for
public policy are not concentrated in a few
hands but are spread to dozens of different
places. Take transportation policy. Roads
and their policing are devolved functions of
the several states, and the fifty states parcel
large chunks of authority out even further
to cities, towns, and boroughs within their
jurisdictions. To be sure, some transpor-
tation policy is made in Washington, for ex-
ample, the rules governing Amtrak or air
traffic control. But the licensing of vehicles,
the control of on-street parking, the mainte-
nance of roads and ports, the routing of
buses, the building of subways—in short the
vast bulk of the gigantic enterprise of Amer-
ican public transportation policy—can be
fathomed only by traipsing around the coun-
try and looking at the disparate detailed de-
cisions and varied decisionmakers who fix
the prices of taxi medallions in New York
City and plow the snow off the roads in Min-
nesota and provide for the coordination of
rapid transit routes and schedules in the San
Francisco Bay area.

Transportation is only one policy area.
There are dozens more, some the responsi-
bility exclusively of national government,
some all local, some mixed. These matters
are much easier to sort out, and to track, in
smaller and less heterogeneous nations, and
in nations with unitary constitutions. Fed-
eralism, just illustrated in the field of trans-
portation, is embedded in the American Con-
stitution and is one source of the spread of
governmental authority, but only one
source.

Consider next the separation of powers, a
means of organizing government at the cen-
ter of the political system where power is
shared among executive, legislative, and ju-
dicial branches, all for some purposes mutu-
ally dependent, for other purposes inde-
pendent of one another. Consider Congress,
the world’s busiest and most influential na-
tional legislature. Proposals go in the door
of Congress and regularly emerge trans-
formed by exposure to the complexities of
the lawmaking process. Unlike parliamen-
tary bodies that run on the Westminster
plan, Congress is an entity independent of
the executive branch. Its members are elect-
ed state by state, district by district, by vot-
ers to whom they are directly responsible.
Members are expected to have opinions
about public policies, to respond to the con-
cerns of their constituents, and to partici-
pate as individuals in the making of laws.

To be sure, Congress has its division of
labor; not every member sits on every com-
mittee. And who within Congress gets what
primary responsibilities is orchestrated by
partisan caucuses and party leaders. So the
fate of any particular proposal depends
greatly on where it is sent—to which sub-
committees and committees, superintended
by which members. Congress cannot have
strong party responsibility without sacri-
ficing some of the advantages of this division
of labor, which allows committee specialists
to acquire authority over the subject matter
in their jurisdictions by learning over time
about the substance of public policy. Fed-
eralism supports the separation of powers by
giving members of Congress roots in their
own communities, where local nominating
procedures for Congress lie mostly beyond
the reach of the president, and of central
government.

Beside these two interacting constitu-
tional features—federalism and separation of
powers—sits a strong judiciary, fully empow-
ered to review acts of political branches and
to reject those acts contradictory to the pro-
visions of the written constitution. The
strength of the judiciary evolved as a nat-
ural consequence of the existence of enumer-
ated, explicit rights—a Bill of Rights, in
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fact—that ordinary citizens possess, mostly
phrased as restraints on the government.
How can an individual citizen assert these
rights except through appeal to the courts?
Once courts respond to the piecemeal invoca-
tion of the Bill of Rights by citizens, a
strong and independent judiciary, and a po-
litical system dominated by lawyers, is given
a strong evolutionary preference.

Many political systems have one or more
of these distinctive features of the American
constitutional order: federalism, a separa-
tion of powers, a Bill of Rights. All three fea-
tures, working together in the very large
American arena, produce a decentralized
party system with its devolved nominations
and highly localized public policy pref-
erences, a vibrant, hard to coordinate, inde-
pendent legislative branch, and lawyers and
lawsuits galore.

Giving up any or all of these distinctive
features of the American ‘‘real-life constitu-
tion” is urged mostly in the interests of cen-
tralized authority and hierarchical coordina-
tion. Most modern democracies, it is pointed
out, do without distinctively American con-
stitutional trappings. Why cannot the
United States do the same? Perhaps we could
if the government of a smaller, more homo-
geneous nation were at stake. But when the
governed are spread far and wide, and are
deeply divided by race, religion, and national
origin, civil peace may well require political
instruments sufficiently decentralized to
produce widespread acceptance of national
policies and tolerance of national politi-
cians. Although the American system is
weak in forward motion, it is strong in its
capacity to solicit the marks of legitimacy:
acceptance of decisions, willingness to go
along, loyalty in time of emergency.

It is, according to this interpretation of
the emergent design of the Constitution,
thus no accident that the one major period
of constitutional breakdown into civil war
could be understood as a matter of a failure
of center-periphery accommodation. Civil
War-era theories of nullification, states’
rights, and concurrent majorities were all
attempts to fashion an even more developed
constitution, one that could contain the
enormity of slavery. As this episode teaches,
and as observers of events in the modern
world from Beirut to Bosnia might attest,
obtaining the consent of the governed when
the body politic is heterogeneous is no mean
feat.

American democracy, on this reading, is
more democratic than any of the large, com-
plex nations in the world, and larger and
more complex than all of the other demo-
cratic nations (save India). Proposals for
change that appreciate the size and com-
plexity of the system have a better chance of
success than proposals that merely complain
that the system is sizable and complicated.
Judging from the success of smaller demo-
cratic nations, Madison was clearly wrong in
arguing that a large, extended republic was
necessary to prevent tyranny. But he was
undoubtedly right in observing that an ex-
tended republic is what the United States
would become. In 1787, soon after the Con-
stitution was written, it is recorded that ‘‘a
lady asked Benjamin Franklin, ‘Well, Doc-
tor, what have we got, a republic or a mon-
archy.” ‘A republic,” replied the Doctor, ‘if
you can keep it.””’

Mr. MOYNIHAN. I thank the Chair. I
thank the Senator from West Virginia
for yielding me this time.

Mr. BYRD. Mr. President, I thank
the distinguished Senator from New
York, Mr. MOYNIHAN, our most learned
Member, for his eloquent statement in
support of the legislation that I am in-
troducing on behalf of myself and the
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Senator from New York and the Sen-
ator from Michigan. He has never fal-
tered in his opposition to the passage
of legislation that would give this
President, any President, Democrat or
Republican, line-item veto authority.
And as he has said so many times, if
this is something that is going to be
done, it ought to be done as the fram-
ers made provision for, and that is by
way of a constitutional amendment
which will constitute the judgment,
hopefully the considered judgment, of
the American people from whom all
power and authority in this Republic
springs. I think Senator MOYNIHAN’S
reference this morning to the ‘‘New
Federalist Papers” essays is timely. He
was kind enough to give me a copy of
that volume which I have not yet had
the opportunity to read but which I
shall very soon. And he has printed in
the RECORD today one of the essays
from that volume. I shall look for it in
the CONGRESSIONAL RECORD with great
interest.

Mr. CHAFEE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. CHAFEE. Mr. President, I had a
question——

Mr. BYRD. I have the floor.

Mr. CHAFEE. I had a couple ques-
tions for the Senator from New York
whenever the proper time is.

Mr. BYRD. Mr. President, I will be
happy to yield to the distinguished
Senator from Rhode Island for the pur-
pose of his propounding those ques-
tions, if I may do so without losing my
right to the floor.

The PRESIDING OFFICER. Is there
objection to the request? If not, the
Senator may proceed.

Mr. CHAFEE. Mr. President, I lis-
tened carefully to the remarks by the
Senator from New York. I am on the
other side on this issue. But nonethe-
less, it was very edifying to hear the
comments that the Senator from New
York had to make. Several times the
Senator from New York said, if I un-
derstood correctly, that this measure,
this line-item veto, is unconstitu-
tional. My question is, has it been so
tested? Or is there anything underway
to so test it? In other words, is there a
case working its way up through the
system to challenge the constitu-
tionality of the line-item veto—which I
guess we passed, was it last year? Was
it in 1996?

Mr. BYRD. May I respond to that
particular question?

Mr. CHAFEE. Surely.

Mr. BYRD. Mr. President, the Senate
passed the so-called Line-Item Veto
Act on March 23, 1995. The legislation
went to conference where it lay dor-
mant for something like a year, and I
am told that the standard bearer of the
Republican Party in last year’s Presi-
dential election prevailed upon the
leadership in both Houses to get this
matter out of conference and get it
passed into law so that, I assume, he,
Mr. Dole, would then feel that he would
become the first wielder of the pen
under this act.
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So the leadership went to work and
on March 27—these dates are so etched
in my gray matter between my two
ears that I will never forget the dates.
If anything ever happens to my mind
and I lose my memory, I daresay this
will be one of the last things that will
be lost. So, on March 27, 1996, the Sen-
ate stabbed itself in the back by adopt-
ing that conference report.

I have answered the Senator’s ques-
tion.

Mr. MOYNIHAN. If I might reply to
my distinguished friend and chairman
who asked, ‘“Who has agreed? If we as-
sert this is unconstitutional, who has
agreed?”’ May 1 just read a passage
from the opinion of the one Justice of
the Supreme Court who has com-
mented on the constitutionality ques-
tion? It was John Paul Stevens, 26
June, 1997. Our complaint had been
filed on January 2, the first business
day of this year after the act took ef-
fect. He says:

The line-item veto purports to establish a
procedure for the creation of laws that are
truncated versions of bills that have been
passed by the Congress and presented to the
President for signature. If the procedure
were valid, it would deny every Senator and
every Representative any opportunity to
vote for or against the truncated measure
that survives the exercise of the President’s
cancellation authority. Because the oppor-
tunity to cast such votes is a right guaran-
teed by the text of the Constitution, I think
it clear that the persons who are deprived of
that right by the act [meaning the plaintiffs]
have standing to challenge its constitu-
tionality.

Moreover, because the impairment of that
constitutional right has an immediate im-
pact on their official powers, in my judgment
they need not wait until after the President
has exercised his cancellation authority to
bring suit.

Finally, the same reason that the respond-
ents have standing provides a sufficient basis
for concluding that the statute is unconsti-
tutional.

Now, on October 16 of this year—this
month—the city of New York filed suit
with respect to a vetoed item in the
Balanced Budget Act of 1997. New York
City was joined by the Greater New
York Hospital Association and two
labor groups that represent hospital
workers. I have asked to file an amicus
brief. The case is now pending in the
district court and we will hear pres-
ently from them.

Mr. CHAFEE. I thank the Senator
from New York for that description.
Because it is interesting. So, now,
there is underway an appeal, seeking a
court determination.

Mr. MOYNIHAN. By persons I de-
scribed as standing before the court
with a broken arm.

Mr. CHAFEE. I remember when we
had the debate on this. I wasn’t deeply
involved but I supported it. I always
have. But I can only believe that there
must be a stack of constitutional opin-
ions by learned lawyers, and maybe
judges for all I know but certainly
many from the legal profession, saying
that this, indeed, is constitutional. In
other words, the suggestions of the dif-
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ficulties and constitutional problems,
as outlined by the distinguished Sen-
ator from New York and the distin-
guished Senator from West Virginia,
are not new. In other words, they fore-
saw what was going to happen and
raised those points on the floor. So I
can only assume that there was all
kinds rebuttal information prepared. I
will confess I can’t remember the de-
bate with that clarity. I certainly re-
member the Senator from West Vir-
ginia was against it right from the
word go, that was clear, and spoke elo-
quently, as did the Senator from New
York.

But my question is, there must be a
quantity of information or opinion on
the other side? I can only assume.

Mr. MOYNIHAN. May I respond to
my learned and good friend, there are
no judicial pronouncements to the ef-
fect that this is constitutional, for the
simple reason that it is rather new. It
was enacted by Congress for the first
time in 1996. But although it has never
been adjudicated by the courts, it has
been the subject of scholarly com-
mentary. At the time we debated the
measure in the Senate, I cited several
such scholarly opinions, including
those of Lawrence H. Tribe of the Har-
vard Law School, and Michael J.
Gerhardt, then of the Cornell Law
School, now dean of Case Western Re-
serve Law School. I noted that in Pro-
fessor Tribe’s treatise ‘‘American Con-
stitutional Law,”’ he writes:

Empowering the President to veto appro-
priation bills line by line would profoundly
alter the Constitution’s balance of power.
The President would be free, not only to nul-
lify new Congressional spending initiatives
and priorities, but to wipe out previously en-
acted programs that receive their funding
through the annual appropriations policy.

He goes on to say:

Congress, which the Constitution makes
the master of the purse, would be demoted to
the role of giving fiscal advice that the exec-
utive would be free to disregard. The framers
granted the President no such special veto
over appropriations bills, despite their
awareness of the insistence of colonial as-
semblies that their spending bills could not
be amended once they passed the lower house
had greatly enhanced the growth of legisla-
tive power.

As the conference report on the Line
Item Veto Act came back to the Senate
in 1996, we asked Professor Tribe for
his opinion, as Senator BYRD will re-
call. He read the conference report and
telephoned in the morning, and he gave
us this statement:

This is a direct attempt to circumvent the
constitutional prohibition against legisla-
tive vetoes, and its delegation of power to
the President clearly fails to meet the req-
uisites of article I, section 7.

I say to my friend once again, if you
want to give the President this power,
do so in the mode the Constitution pro-
vides. That is by constitutional amend-
ment. But you cannot do it by legisla-
tion.

Mr. CHAFEE. Thank you very much.

Mr. MOYNIHAN. I thank my friend
from Rhode Island. I thank my leader.
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(Mr. SMITH of Oregon assumed the
chair.)

Mr. BYRD. Mr. President, I thank
again my friend, the Senator from New
York.

I have been trying to get in touch
with Senator LEVIN, but I have been
unable to do that today, so I will not
add his name at this point until I can
be reassured by him that he wishes to
be a cosponsor. I have no doubt that he
will be. But I shall in due time add his
name, and others’, if they so wish.

Mr. President, the legislation which I
am introducing is very simple. It reads
as follows:

The Line Item Veto Act, (Public Law 104-
130), and [any] amendments made by that
Act [would be] repealed.

The Impoundment Control Act of 1974 shall
be applied and administered as if the Line-
Item Veto Act had not been enacted.

Mr. President, I hope that we will
proceed to have hearings on this legis-
lation that I am introducing on behalf
of Mr. MOYNIHAN and myself, and that
we can generate some interest on the
part of Members to testify on the bill.

Even though there will undoubtedly
be more and more cases in the courts
resulting from the line-item vetoes
that have already occurred, and those
that will occur in the future, I think
that the legislative branch should pro-
ceed to correct the grievous error that
it made in passing the act.

In the meantime, I hope that the
courts will also proceed. I hope they
will not withhold their judicial power
and fail to exercise their judicial re-
sponsibility simply because Congress,
at some point in time, can itself repeal
the Line-Item Veto Act.

The point is that, if I am correct in
the way I feel about this legislation,
our Government is operating under an
unconstitutional act with respect to
the appropriations process. The Presi-
dent is acting under the presumed au-
thority that he has been given by this
nefarious legislation.

But the act itself, I maintain, is un-
constitutional. And so, feeling as
strongly as I do about the act, I believe
that I have a responsibility to offer leg-
islation to repeal it. And that is what
I am doing.

In one way or the other, hopefully,
the act will be stricken by the Court or
repealed by the Congress. And I hope
that neither body will wait on the
other, that neither department will
wait on the other to perform the action
that would be necessary.

In offering this legislation, I am at-
tempting to restore the kind of Gov-
ernment, with its separation of powers
and checks and balances, that the
American people have enjoyed for over
200 years. Never before has Congress
enacted legislation that would disturb
that separation of powers, those checks
and balances.

There has been some talk about it
over the years. President Grant first
advocated the line-item veto. And the
first resolution or the first bill that
was ever introduced in the Congress to
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provide for a line-item veto was intro-
duced, interestingly enough—or per-
haps ironically enough—by a West Vir-
ginian—Charles J. Faulkner—a West
Virginia Congressman, well over 100
years ago.

And since President Grant’s first ad-
vocacy, most Presidents, or perhaps all
with the exception of President Taft,
have advocated the line-item veto.

President Washington, the first
President of the United States, indi-
cated unequivocally—unequivocally—
that any President, under the Con-
stitution, had to accept legislation in
toto. The President had to sign it in
toto or veto it in its entirety. He could
not pick and choose provisions in a
bill.

There have been hundreds of pieces of
legislation introduced over the years
since the administrations of President
Grant that would provide either for a
constitutional amendment or provide
legislation, such as was the case in this
instance, to give the President the
line-item veto authority.

I have listened to the arguments over
the years. And what I said would hap-
pen has come true. There is consider-
able turbulence now. I said that the
outcome of this legislation, if it ever
became law, would be that the rela-
tions between the executive branch and
the legislative branch would be hurt,
that it would prove to be bad for the
country, that tensions which normally
exist and were expected to exist be-
tween the branches of Government—ex-
pected by the framers to exist—those
tensions would be intensified, and they
have been.

There has been considerable turbu-
lence on Capitol Hill as a result of the
President’s having exercised his line-
item veto—this new tool, this new and
polished, sharp-edged Damocles’ sword
that now hangs by a slender hair over
the head of every legislator on Capitol
Hill.

We have given the President a polit-
ical tool. We have given him a weapon
by which he can expect to cower any or
all of us and by the threat of the use of
that sword which hangs over our col-
lective heads, he will expect to get
what he wants, not only on a particular
appropriations bill but also in connec-
tion with a particular nomination or
treaty.

I have said these things time and
time and time again. I have said that
Senators would rue the day, rue the
day that they enacted legislation giv-
ing to this President or any President
line-item veto authority. The chickens
are coming home to roost. Members are
already ruing the day on which they
voted to give the President this line-
item veto. I have said time and time
again that the President would use it,
that Members would be intimidated by
it, and that, to a degree, it would have
an impact on our freedom of speech in
this body. I am sure that there are
Members who will now hesitate in
some instances to speak out against
the administration because they must
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always carry in the back of their minds
a remembrance that the President may
exact retribution for words spoken in
this Chamber or outside the Chamber
by Members in criticism of the admin-
istration. They will hesitate because
they will understand that the Presi-
dent now can wreak some vengeance.
He can threaten to cancel this project
or to cancel that program that affects
a particular constituency or region. It
does not have to be one State or one
congressional district, it can be an en-
tire region and the veto can be used po-
litically.

I am amazed at the expressions of
surprise that the line-item veto is
“being used as a political weapon.” We
need not be surprised that a President
will use the item veto as a political
weapon. Who is to blame? Not the
President. We are to blame. We are
supposed to be grown-up men and
women. I am amazed, absolutely
amazed, that grown-up men and
women—who are expected to know
something about the Constitution, are
expected to have read it at some point
in their lives, and who should be ex-
pected to retire to it from time to time
and read it again or read portions of
it—I am amazed that Members who
have stood at the desk in front of this
Chamber and with upheld right hand,
and the left hand on the Bible, literally
or figuratively speaking, have sworn an
oath to support and defend the Con-
stitution of the United States against
all enemies, foreign and domestic,
would hand the President such a weap-
on to be used against themselves.

Then they have turned right around
and taken that oath lightly by emascu-
lating the Constitution passing the
Line Item Veto Act. Obviously, lightly.

Montesquieu said, when it came to
the oath, the ancient Romans were the
most religious people in the world.
They honored their oath.

The first consul, Lucius Junius Bru-
tus, took office in the year 509 B.C.,
that being the date when the Roman
republic was first established. Lucius
Brutus was purported to be a distant
ancestor of Marcus Brutus, who was in-
volved in the conspiracy to assassinate
Caesar. Lucius Junius Brutus required
the people of Rome to swear on oath
that never again would they be ruled
by a king. Tarquin the Proud had just
been vanquished and run out of Rome,
and so Lucius Junius Brutus, the first
consul—there were two consuls but he
was one of the two, and he was most re-
sponsible for the driving out of Tarquin
the Proud—felt so strongly about the
matter that he required an oath on the
part of the Roman people that they
would never again be ruled by a king.

But it wasn’t long until there came
to his attention information that his
own two sons, Titus and Tiberius, were
conspiring to bring back a king, an
Etruscan king to rule over Rome.

Upon receiving this information,
Brutus called the people to come to-
gether in an assembly, and in the midst
of the people he had his two sons,
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Tiberius and Titus, executed—his own
sons—because they had violated their
oaths and conspired to reinstitute the
monarchy.

The Romans were religiously at-
tached to the oath. They took it seri-
ously. When Marcus Atilius Regulus
was sent by the Carthaginians as a
prisoner back to the Roman Senate in
the year 249 B.C., he went as a prisoner
of the Carthaginians. He was a Roman
consul and had been taken prisoner by
the Carthaginians. In their efforts to
secure peace and to have the Romans
relinquish Carthaginian prisoners, the
Carthaginians sent an envoy to Rome
to attempt to work out some arrange-
ments whereby the Carthaginian pris-
oners would be released and a peace

pact could be agreed upon. The
Carthaginian Government thought
that if they sent this imprisoned

Roman consul it would give the delega-
tion more stature and that the Romans
would be more likely to come to an
agreement.

When Marcus Atilius Regulus
reached the Roman Senate he was
called upon for his opinion concerning
the matter and he told the Roman Sen-
ate that in his judgment Rome would
not benefit by such a treaty. And he
said “I am a chattel of the
Carthaginian Government. I am their
prisoner and I know that they will hear
about what I have stated to the Roman
Senate. I know they won’t be pleased.
Nevertheless, I think it would not ben-
efit my government. I'm with you in
spirit. I am a Roman at heart. Even
though I am a Carthaginian chattel, 1
am with you in spirit.”

The Roman Senate offered to protect
him and proposed that he not return to
Carthage, but he said, ‘I took an oath
that I would return. I swore to the
Carthaginian Government that I would
return.” He said, ‘“When I make an
oath, even to an enemy, I will keep
that oath.” He was conscious upon
leaving Rome of the tears of his wife
and children who clung to him and who
begged him not to return to Carthage.
Nevertheless, he felt so strongly about
keeping his oath that he went back.

As he had predicted, the
Carthaginians tortured him. They cut
away his eyelids and prepared an enclo-
sure in which there were spikes upon
which he was forced to lie, at all times,
day and night. With his eyelids cut
away, the heat and light from the Sun
bore fiercely upon him. He lay upon his
back on those spikes, and soon per-
ished. This was an example of a Roman
who believed in giving his life rather
than break his oath.

I am reminded again of what
Montesquieu said: When it came to
keeping the oath, the Romans were the
most religious people in the world.
What about us? How faithful are we in
keeping our oath to support and defend
the Constitution of the United States?
Time and time again I have pondered
on this, I have reflected on this, and I
have wondered as to how often have
Members of the Senate gone back and
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reread the Constitution, the charter of
our liberties?

Mr. President, we should keep that
oath. It is not something to be taken
lightly. I think if we take it seriously,
we will struggle with our conscience
and on matters such as the line-item
veto and say to ourselves: How does
that fit into this Constitution? Where
do I find in this Constitution that the
President of the United States has any
legislative power? Where is it?

Let me read for the RECORD section 1
of article 1, the very first sentence in
the Constitution of the United States,
in the operative section. Article 1, sec-
tion 1: ‘““All legislative powers herein
granted * * *”

All legislative powers—not just some,
not a few, not most legislative power,
but ‘‘All legislative powers herein
granted.” Well, if legislative powers
are not ‘‘herein granted,” they don’t
exist.

““All legislative powers herein grant-
ed shall be vested * * ¥ Not may be,
but ‘‘shall be vested in a Congress of
the United States.” Not in the House of
Delegates of West Virginia, but in ‘“‘a
Congress of the United States which
shall consist of a Senate and House of
Representatives.”

There it is. It is not because I said so,
but there it is in the Constitution. And
yet with English words plainly written
and with those words meaning pre-
cisely what they say, we nevertheless
have ears and cannot hear, eyes that
cannot see, and apparently minds that
cannot think when we cavalierly give
to the President of the United States a
line-item veto with its legislative pow-
ers.

Now, can we do that? Can we give to
the President legislative power? Can
we give to the President legislative
powers that the Constitution says shall
be vested only in one place—the Con-
gress of the United States? Can we, as
Members, give away something that is
a legislative power? Is it a legislative
power? In the Line Item Veto Act, the
President is authorized to sign a bill
into law, and then, after signing that
bill into law, he can ‘‘cancel,” or re-
peal, parts of that law.

The Constitution says that the Presi-
dent shall faithfully execute the law.
But he has just signed this bill into law
and he is allowed, under this nefarious
piece of legislation, to go back and
pick up the same pen with which he
signed an appropriation bill into law
and he can strike an item, he can
strike two items, or he can strike
many items. He can strike away 5 per-
cent of the bill, 10 percent of the bill, 90
percent of the bill. Of course, it is a law
by then. He can strike it. He can
amend it. He can repeal it.

It is a legislative power to strike an
item from an act. When a Senator
moves to strike an item from a bill,
that is a legislative act. He moves to
amend or he moves to strike, and that
is a legislative act. That is an action in
the legislative process. He is exercising
a legislative power. That Senator will
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have to have a majority of the Mem-
bers of the Senate join in support of his
motion to strike, else his motion will
be lost. “Those in favor of the motion
will say aye, those opposed to the mo-
tion will say no. In the opinion of the
Chair, the ayes have it, the ayes do
have it, and the motion is agreed to.”
If somebody asks for a rollcall or a di-
vision, the Chair will proceed accord-
ingly. But a single Member cannot sin-
gle-handedly strike any item from any
bill. He has to go according to the leg-
islative process, which requires a ma-
jority of the votes—except in some few
instances, which are set forth, in which
supermajorities are required. But we
are talking here about the normal leg-
islative process.

That Member has not yet succeeded.
He can get a headline in the paper, but
he has not yet succeeded in striking, or
amending, or canceling, or repealing
that item.

He has to also have a majority of the
other body, and if the other body is in
full attendance, as sometimes it is—
there are 435 Members there and he has
to have 218 Members supporting him in
that other body, and 51 in this body,
with all 100 Senators present. He has to
have a total of 269 votes in both
Houses.

That is the legislative process. That
is majority rule. And yet to think that
grown-up, intelligent, educated, re-
sponsible men and women, who are the
elected representatives of the people,
would come here and cavalierly vote in
such a way as to give this President, or
any President, Republican, Democrat,
Independent, or whatever, the power to
unilaterally, with the stroke of a pen,
strike out an item in a law; unilater-
ally, with the stroke of a pen, to amend
a law; unilaterally, with the stroke of
a pen, to repeal what is in that law
that was passed by a majority of the
Members of both Houses of Congress—
to give all that power to one man, or
woman, as the case may be, the Presi-
dent of the United States is beyond all
credulity.

It is the acme of ridiculosity to even
imagine that an intelligent group of
men and women in a civilized body,
working under a written Constitution,
would even think of doing it. I cannot
comprehend what motive may have
guided a majority of men and women in
these two bodies to prostrate them-
selves before any President and will-
ingly and voluntarily cede away the
power over the purse that has been
vested by the Constitution in these two
bodies, to the President of the United
States.

Men and women have died in past
centuries to have that power vested in
the hands of the elected representa-
tives of the people. There was the
struggle of Englishmen, which ex-
tended over centuries of time, against
tyrannical monarchs, to wrest the
power of the purse away from the kings
and entrust it to the elected represent-
atives of the people. And we cavalierly
handed it away to the President.
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The Roman Senate was not required
to yield power to Sulla. The Roman
Senate voluntarily handed the power
over the purse to Sulla and to Caesar.
It made Caesar dictator for 10 years;
then it made Caesar dictator for life,
with all of the power of the executive
and the legislative and the judicial
branches in his control. The Roman
Senate wasn’t required or forced to
give Caesar that power; it willingly and
voluntarily ceded that power to him.
And all of the centuries of time that
have come and gone since that fatal
act have borne testimony to the
unwisdom of the Roman Senate. And
history was changed as a result. It had
far-reaching consequences when the
Roman Senate lost its nerve, lost its
vision, lost its way, and willingly and
voluntarily ceded over to the dictators,
and later to the emperors, the power
over the purse. For hundreds of years
the Roman Senate had had complete
and unchallenged control over the pub-
lic moneys.

We can also read the history of Eng-
land—and we will find, as I have al-
ready indicated, that Englishmen, for
centuries, struggled with monarchs
who believed that they ruled by divine
right, struggled for the prize—the
power over the purse. It was at the
point of the sword that Englishmen
took from the Kings the power over the
purse and vested it in Parliament.

We can see in our own colonial expe-
rience the continuing thread of rep-
resentative government, with the con-
trol of the purse being vested in the
hands of the elected representatives of
the people in the various State assem-
blies during the colonial period, and
later when the colonies became States.

So I am chagrined, I am puzzled, and
I am disappointed that Members of
Congress would willingly give to any
President this power. That is what
Congress did.

In looking at the letter I received
from the Director of the Office of Man-
agement and Budget, Mr. Raines, yes-
terday, I bemusedly pondered again
over these words. I will insert this let-
ter into the RECORD in its entirety.

I ask unanimous consent that the
letter be printed in the RECORD at this
point.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

EXECUTIVE OFFICE OF THE PRESI-
DENT, OFFICE OF MANAGEMENT
AND BUDGET,
Washington, DC, October 23, 1997.
Hon. ROBERT C. BYRD,
Committee on Appropriations,
U.S. Senate, Washington, DC.

DEAR SENATOR BYRD: I am writing to pro-
vide the Administration’s views on S. 1292,
the bill Disapproving the Cancellations
Transmitted by the President on October 6,
1997.

We understand that S. 1292 would dis-
approve 36 of the 38 projects that the Presi-
dent canceled from the FY 1998 Military Con-
struction Appropriations Act. The Adminis-
tration strongly opposes this disapproval
bill. If the resolution were presented to the
President in its current form, the President’s
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senior advisers would recommend that he
veto the bill.

The President carefully reviewed the 145
projects that Congress funded that were not
included in the FY 1998 Budget. The Presi-
dent used his responsibility to cancel
projects that were not requested in the budg-
et that would not substantially improve the
quality of life of military service members
and their families, and that would not begin
construction in 1998 because the Defense De-
partment reported that no design work had
been done on it. The President’s action saves
$287 million in budget authority in 1998.

While we strongly oppose S. 1292, we are
committed to working with Congress to re-
store funding for those projects that were
canceled as a result of inaccuracies in the
data provided by the Department of Defense.

Sincerely,
FRANKLIN D. RAINES,
Director.

Mr. BYRD. We will recall that the
President had disapproved various
projects that had been included in the
Fiscal Year 1998 Military Construction
Appropriations Act. The President,
under his newly gained authority, had
disapproved 38 of the projects, In the
letter, Mr. Raines states: ‘“The Presi-
dent used his authority responsibly to
cancel projects that were not requested
in the budget.” He doesn’t have any au-
thority that I know of to cancel
projects solely on the basis that they
were not requested in his budget. He
can do it, of course. He has the veto
pen. But he is not acting on any ‘“‘au-
thority” that I know about. It is not in
the Constitution. He doesn’t get any
authority there.

He doesn’t get his authority from the
Line-Item Veto Act to ‘‘cancel projects
that were not requested in the budget.”
That Line Item Veto Act sets forth cer-
tain criteria for the guidance of the
President in exercising the line-item
veto pen. But nowhere in those criteria
will there be found a criterion which
says that the President may ‘‘cancel
projects that were not requested in the
budget.” Yet, Mr. Raines refers to such
authority in his letter. ““The President
used his authority responsibly to can-
cel projects that were not requested in
the budget.”

Well, I say, as I have said many
times, that the administration—what-
ever administration is in power—will
see that Line Item Veto Act as it wish-
es to see it. It will read into it what-
ever it wants to read into it. It will
hear whatever it wants to hear from
anonymous bureaucrats working in the
subterranean tunnels of the White
House who will advise the President as
to what should be stricken by the veto
pen. We can trust them to expand upon
the power that has been given them in
the act. And they will read into it and
interpret the words, and constantly be
expanding their power. I predicted that
that would be the case.

Mr. President, I hope with this legis-
lation to be able to remove that sword
of Damocles that we ourselves helped
to suspend over our unlucky and
graying heads. But we have nobody to
blame except ourselves. I am not going
to blame the President if he uses that
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authority that we have given to him.
We gave it to him without a whimper;
no resistance. Resistance? No. We ea-
gerly gave it to him. ‘“Take it, Mr.
President. Take it. Take this author-
ity. Take this legislation. Use your
veto pen.”’

President Reagan said we had the
line item veto in every State govern-
ment. “They have it at the State level.
Give it to me. If the States can have it,
why can’t I have it?”’ I have heard that
argument ad nauseam—that if the
States have the line item veto power,
therefore, why not have it at the Fed-
eral level? Why not let the President
have the line-item veto? The Governors
have it. They balance their budgets. Of
course, I argued time and time again
that they don’t really balance their
budgets. They go into debt just as the
Federal Government goes into debt.
But we were told, ‘“The States have the
line item veto. The President should
have it.”

Mr. President, that kind of an argu-
ment signifies and reveals a lack of
knowledge on the part of those who use
the argument. This is the Constitution
of the United States. It is not the con-
stitution of the State of West Virginia
or the State of New York or the State
of Alabama or the State of Tennessee.
It is the Constitution of the United
States of America. And this Constitu-
tion, while it contains some inhibitions
upon certain actions by the States,
does not attempt to tell the State gov-
ernments how they shall legislate. It
assures the States of having republican
forms of government. But it does not
say to any State, ‘“Thou shalt not have
the line item veto.”

The Constitution, with reference to
legislative powers, speaks of the Con-
gress. ‘‘All legislative Powers herein
granted shall be vested in a Congress of
the United States which shall consist
of a Senate and House of Representa-
tives.”

There are 50 States. There are 50
State constitutions, and whatever any
State wishes to write into its constitu-
tion as to a line-item veto power, there
is no prohibition in this Federal Con-
stitution against the State’s doing it.

The theory and the system of separa-
tion of powers and checks and balances
are more finely drawn at the Federal
level than at the State level. Under our
Federal system, we have the separation
of powers. We have mixed powers. We
have checks and balances. That is at
the Federal level.

I heard a Senator say the other day,
“Well, I am disappointed that when the
President exercised this veto, he didn’t
do as we are accustomed to seeing done
at the State level with the line-item
veto.”” But, Mr. President, that Senator
was talking about two entirely dif-
ferent things—apples and oranges,
black and white. This is a Federal Con-
stitution that was meant to guide the
Congress and the Federal departments
and officers of government, and the
framers very wisely provided a scheme
whereby there would be checks and
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there would be balances. There would
be the separation of powers, and there
would be the interweaving and overlap-
ping of powers between and among the
departments. That is at the Federal
level.

The State constitutions are different.
The State of West Virginia may have
the line-item veto. The State of West
Virginia has a constitution, and in its
legislative branch it is governed by
that State constitution until and un-
less the State takes actions that vio-
late the Federal Constitution. But as
to how the State will legislate and as
to how the Governor of the State will
exercise his veto pen, that is entirely
up to the State under its constitution.
There can be 50 State line-item vetoes.
But those are State constitutions.
Those are State governments.

We are talking about the Federal
Constitution. Why Senators haven’t
been able to distinguish between the
State and Federal governments. I can’t
understand. I thought they would have
learned that in their civics classes
long, long ago. But they should have
learned it back in the elementary
schools. There are 50 State govern-
ments. There is one Federal Govern-
ment. BEach is supreme in its own
sphere of actions. But if there is any
conflict, the Federal Government—the
Federal Constitution—will then pre-
vail. It is that simple. One doesn’t have
to be a Phi Beta Kappa to know that.
Yet, Senators, many of them, and
many Members of the other body, in
explaining their support for this ill-ad-
vised, unwise piece of legislation, took
the stand and said, “My own State has
it. It works well there. I think that the
Federal Government should have it’—
thus displaying an amazing lack of
knowledge of the Constitution, an
amazing lack of knowledge of constitu-
tional history, an amazing lack of
knowledge of American history and the
history of England.

The Framers of the Constitution
were very well aware of the colonial ex-
perience and what had happened in
England. They knew that a king had
had his head severed from his body on
January the 30th of 1649. Imagine that.
Parliament created the High Court of
Justice which concluded that Charles I
was a tyrant, a traitor, and an enemy
of the good people of England, and that
he should have his head severed from
his body. That court was created on
January 6, 1649, and 24 days later King
Charles was dead. He was executed in
front of his palace at White Hall before
thousands of people. He and his father,
James I, had believed that kings ruled
by divine might and that they were
above Parliament and above the peo-
ple.

So it is out of that history that the
liberties and freedoms of the American
people were born. And they are written
down and guaranteed in this Constitu-
tion.

But I have said these things many
times, and, no doubt, if the Lord let’s
me live and keep my voice, I shall have
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the opportunity to say them again on
several occasions.

I feel so strongly about this. The
Congress of the United States has
never, never committed such an act as
it committed in enacting the line-item
veto. That action flew in the face of
the plain English words that are in this
Constitution. And Congress did it non-
chalantly; cavalierly. Was it being
guided by the Constitution? No. Was it
being guided by the polls? Apparently.
Because it was a popular thing. The
American people believed by a tremen-
dous majority that the line-item veto
was to be desired.

It won’t reduce the national debt. I
say to Senators, take a good look at
the budget after this year and after
next year, if, God forbid, this ill-ad-
vised piece of legislation still governs
the legislative process. The savings
that accrue from the line-item veto
will indeed be meager

I read in the newspapers where the
President said he was saving X amount
of dollars by these vetoes. Well, he cut
out a little item in West Virginia. ‘“Ah,
that’s why Senator BYRD is against the
line-item veto. There it is. He likes his
pork. That’s why he is opposed to
this.”

Well, I am not going to ask the Presi-
dent for it back, and if I did, he could
not put the vetoed item back. He has
cut off its head. He cannot breathe new
life into that stiff and cold corpse.
After having committed the act of exe-
cution, after having wielded the ax, he
cannot put it back. I have seen some-
thing here and there in the newspapers
to the effect that the administration
would be willing to negotiate with Sen-
ators to restore such vetoed projects.
Well, Mr. President, use your pen. Veto
the item in West Virginia. There will
be other bills coming to you. There will
be other items for West Virginia.

The President’s advisers may say,
perhaps you can get Senator BYRD to
negotiate with you if you tell him you
won’t veto that piece of pork. Perhaps
he will vote for your nominee for such
and such a position or he will vote for
such and such a treaty or he will vote
with you on the fast-track bill. Just
tell him that you don’t want to line-
item veto those West Virginia items,
that West Virginia pork. Senator BYRD
may then come to his senses.

Well, I say go to it. “Lay on,
Macduff; and damned be him that first
cries ‘hold, enough.”” I am not negoti-
ating with any administration over
any item for West Virginia.

So much for that. So much for the
suggestion that Senator BYRD’s pork
for West Virginia is why he is against
this line-item veto. Well, perish the
thought. That has never guided my
thinking. I feel more strongly about
what the Congress has done in enacting
this piece of trash, the line-item veto,
than I do about all of the pork that
those hollows could possibly hold
among the high and majestic moun-
tains of what I consider to be the
greatest State in the Union, whose
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motto is ‘‘Moutaineers are always
free.”

Mr. President, could the Senate of
the United States give away its advice
and consent power? No. Could the Sen-
ate of the United States give away its
power to try impeachments? No. There
are other powers in the Constitution
that this Senate and the Congress, as
the case may be, cannot give away.
And I maintain that the same is true
with the legislative power that is set
forth in the first sentence of the Con-
stitution.

There are those who would be willing
to sit down with the White House, with
the representatives of the President, on
items that he may threaten to veto.
There are Senators, there are Members
of the House, who may be willing to sit
down and negotiate with the White
House, to come to terms, as it were, to
yield to the administration on this
matter or that matter, or some aspect
of the appropriation which he has
threatened to veto. There will be those
who may very well be lured by the
siren call of negotiation in order to
save the project of a particular Mem-
ber of the Senate or House of Rep-
resentatives.

I say to my colleagues, don’t nego-
tiate, because when an item has
reached the stage of conference, I think
that we have reached a stage when it is
too late to negotiate.

Some subcommittees spend weeks
and months in studying appropriations
bills that come under their jurisdic-
tion. The people who sit on a particular
subcommittee that has jurisdiction
over a particular appropriation bill are,
for the most part, experts in the sub-
ject matter of that appropriations bill.
Some have had experience for years
and years, perhaps even decades, in
dealing with that particular appropria-
tion. They know the subject matter
well. They have worked over it. They
have had their staffs work on it. They
have received the budgets that have
been submitted by the President. They
already know what the wishes of the
administration are. And from time to
time they receive further guidance as
to the wishes of the administration
with respect to a particular project or
program, or with respect to all of the
items in the President’s budget that
are within the jurisdiction of that sub-
committee. They have had all that
guidance all along and it has been
good. And we welcome that guidance.

But once the subcommittees go
through all of these months of labor,
and with their staffs working hard on
legislation, it is too late when, at the
last minute, the White House sends its
representatives up to Capitol Hill and
says, ‘‘This is veto bait. That item is
veto bait. That project is veto bait.
The White House will not accept it.
The White House wants thus and so.
That wasn’t in the President’s budget.”

Where in the Constitution are we
told that the Congress may only con-
sider items that are in the President’s
budget? Is that inscribed in any law,
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that Congress may only consider items
that are in the President’s budget; that
Members of Congress can’t add items of
their own, based on the needs of their
own constituents, needs which they,
the elected representatives, know best?
Where is it written that Congress has
to be confined only to the items that
are in the President’s budget? Where is
that set down in stone? I have never
seen it in stone or in bronze, or in-
scribed upon any piece of granite. It
just isn’t there.

I am not willing at that point, then,
to sit down and be jerked around by
any administration, Republican or
Democrat. They are all the same, as far
as I am concerned, when it comes to
this matter that we are discussing.

I was chairman of the Appropriations
Committee for 6 years. I said, ‘“‘There
will be no politics in here, no partisan-
ship.” When Senator Hatfield was
chairman of the committee there was
no partisanship. When Senator Stennis
was chairman of the committee we
didn’t have politics in the committee.
As far as I am concerned, there are no
Democrats and no Republicans on the
Appropriations Committee. We are all
Members of the Senate and there is no
partisanship. If they want to argue
over politics they can do it on the
floor, but we don’t do it in that com-
mittee.

And I feel that Members have just as
much right under the Constitution and
laws of this land, its customs, tradi-
tions and regulations—just as much
right as any administration has to re-
quest appropriations for projects and
programs that are deemed to be in the
interests of the constituencies of the
elected representatives.

So I will not hear—I have ears, but
will not hear those who exhort, ‘“That
little item you have in West Virginia is
veto bait.” I say, ‘“‘Go ahead, go ahead,
veto it. Lay on, Macduff.” That’s the
way I feel about the projects of other
Members.

I want to help the President where I
can help him. I want to help the admin-
istration where I can help it. There
have been times when I have helped Re-
publican administrations and Repub-
lican Presidents. But this is one Sen-
ator who will not be persuaded or
swayed by threats that, ‘“That item is
veto bait. You’ll have to modify it,
you’ll have to do it our way or the
President will veto it.”

So, Senators, don’t negotiate. In so
doing we legitimize what I consider to
be an illegitimate end run around the
Constitution of the United States. We
legitimize it. That’s where the admin-
istration wants us. That’s where they
would like to have us—under their
thumb. ‘‘Oh, we’ve got them now, they
are negotiating.”

Finally, just a word more about the
letter that I received yesterday from
Director Raines, the Executive Office
of the President. It says in the last
paragraph, ‘“While we strongly oppose
S. 1292”—we? Who is ‘“we”? I wish the
President would have signed the letter
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himself. But I understand he can’t sign
all the mail that goes out of his office.
I know who is purportedly the author
of the letter. But, nevertheless it says:

While we strongly oppose S. 1292, we are
committed to working with Congress to re-
store funding for those projects that were
canceled as a result of inaccuracies in the
data provided to the Department of Defense.

Now, in saying that, the President,
through his surrogate, admits that
some of the projects were canceled
based on errors, based on inaccuracies,
based on data that were inaccurate and
provided by the Department of Defense.
The administration was mistaken in
exercising the veto pen, and they admit
it there.

I would like for any Senator within
the range of my voice, or anybody else,
to tell me how Mr. Raines, or the
President, or anybody in the adminis-
tration, expects to, ‘‘restore funding
for those projects that were canceled as
a result of inaccuracies in the data pro-
vided by the Department of Defense.”
Mr. Raines says that we—I assume that
he means by ‘‘we,” the personal pro-
noun ‘‘we,” I assume he means the
President and the administration,
“we’’—“While we strongly oppose [this
disapproval resolution] * * * we are
committed to working with Congress
to restore funding for those projects
that were canceled. * * *”

Now, how is the funding going to be
restored? Those projects are dead. The
head has been severed, the corpse has
been laid out on a piece of cold marble
and every drop of blood has been
drained from the veins of those
projects. How, then, do they propose to
restore funding? How is it going to be
done? The item has been canceled. The
President has unilaterally exercised a
legislative act and wunilaterally re-
pealed that legislation. It is dead. That
project is dead. The line-item veto does
not give the President the authority to
restore it. It may have been an item
that he canceled 5 minutes after he had
signed the bill into law. He may have
slept on it a while and then overnight
thought, ‘“Well, I think it might be a
good idea to cancel a few more of those
items,” and he cancels a few more. And
the third day after the bill has become
law, some of his aides come to him and
say, ‘“‘Mr. President, we think we have
found some more. We didn’t find it
written in the four corners of the ap-
propriations bill, we found it in a table.
We found it in a committee report.”

These aides will say to the President,
“You know what? We have been work-
ing 36 hours and we find projects on
these tables that are not in the bill.
Don’t look in there, Mr. President. But
there are tables that were used in some
hearings, or used during markup. And
in those tables we have found some
more items that we think you ought to
consider vetoing,” and the President
goes back and he vetoes them. Then
along comes the 5th day, the 23rd hour
and the 59th minute, and the President
thinks, ‘“Ah, that BOB BYRD, he said
one day, he wouldn’t negotiate. Can
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you find another item for me? I want
to strike one of his projects. I'll make
him rue the day he said those words.”

In any event, those items are gone.
The President cannot go back and re-
store them, no matter how sorry he
may be. He finds from the Department
of Defense data that he was mistaken;
the data were wrong. It is too late.

So how does Mr. Raines intend to
work with Congress to restore funding
for those projects that were cancelled?
Tell me how? How do they intend to re-
store funding? They can’t be restored
by inoculation, by the use of a needle.
How do they intend to restore funding?

As I was saying earlier, they claimed
that they saved x millions of dollars
through these cancellations, but Sen-
ators should watch. That project that
they struck out of that bill for West
Virginia this year, I intend to try to
put it back next year, because it can be
justified. It is important to the defense
of this country. It is in the 5-year plan
of the Department of Defense. I intend
to put it back in.

That may be a year away. So, have
they saved money? How much does one
subtract from the figures that they say
they save through their actions,
through the President’s actions in line-
item vetoing these projects? As we
look back a year from now, how much
will they have saved when some or
most of the items will have been put
back into the bills we pass next year

Many of the projects will be put
back, so the President’s veto of
projects really won’t constitute sav-
ings after all. What it will result in is
perhaps increased costs because of in-
flation or other reasons; the items will
cost more when they are put back.

Therefore, while it warms the cockles
of my heart to see in the letter from
Mr. Raines that ‘‘the administration is
committed to working with Congress
to restore the funding for those
projects that were canceled,”’ I shall go
home wondering what is meant by
that, how they will work with Congress
to restore the funding. How will they
do it?

Mr. President, I hope that by intro-
ducing legislation today to restore the
legislative branch to the standing and
the stature that it has had for over 200
years, I hope to contribute to the wel-
fare of my country, the well-being of
our people, the perpetuation of the
dream of America and the dream of a
system that has its roots, not just in
Philadelphia in the year 1787, but also
in the colonial experience, and the his-
tory of England, roots that extend
back, yes, as Montesquieu thought,
even to the ancient Romans.

I hope that we will restore the sys-
tem which was given to us by our fore-
bears and which they expected us to
hand on to our sons and daughters.

Who saves his country saves all things,
saves himself and all things saved do bless
him.

Who let’s his country die let’s all things
die, dies himself ignobly, and all things
dying curse him.
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Mr. President, let us act and let us
work to save our country!

I ask unanimous consent that an ar-
ticle in the Washington Post titled
“Line-Item Veto Tips Traditional Bal-
ance of Power” be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Oct. 24, 1997]

LINE-ITEM VETO TIPS TRADITIONAL BALANCE
OF POWER—CAPITOL HILL PLOTS STRATEGY
To COUNTER PRESIDENT’S PEN

(By Guy Gugliotta and Eric Pianin)

On Oct. 6, Sen. Conrad Burns (R-Mont.) in-
vited President Clinton to lunch at Mon-
tana’s Malmstrom Air Force Base’s dining
hall, a broken-down wreck whose ‘‘serving
areas,” he said later, ‘“‘would be borderline”’
on a health inspection.

Clinton had just used his new line-item
veto power to strike the dining hall’s pro-
posed $4.5 million rehab from one of the an-
nual spending bills, and Burns, a senior
member of the Senate Appropriations Com-
mittee with enormous responsibility for
military construction projects, told Clinton
he was ‘‘disappointed’ by the decision. He
wanted to discuss it ‘‘and other important
projects’ at ‘‘your convenience.”’

The advent of the line-item veto has shak-
en the 200-year-old power relationships in
the federal government. While presidents
have always paid close attention to their
own priorities, the veto has given them an
unprecedented ability to micromanage the
appropriations process.

White House sources say the line-item veto
has provoked a blizzard of letters and phone
calls from Congress to Clinton, touting the
merits of tiny projects that until this year
were tucked so deeply into appropriations
bills that they scarcely merited a presi-
dential glance.

Thus Burns, chairman of the Senate’s mili-
tary construction subcommittee, lost his
own project in his own bill. Burns shrugged
off the snub, but said, “We haven’t given up
on this.” The Malmstrom rehab, he said, is
included in legislation to override the veto
that the Appropriations Committee approved
yesterday.

Micromanaging projects may be the most
obvious evidence of the new executive pres-
ence in Congress’s business, but many ex-
perts and lawmakers believe it may be only
the tip of the iceberg. Both Republicans and
Democrats worry presidents may use the
veto to extract promises of support on unre-
lated legislation, exact revenge against po-
litical enemies or to make policy, leaning on
individual lawmakers where they are most
vulnerable—tending to their home town af-
fairs.

“It’s not lost on me that this has political
overtones, but that’s fine, it comes with the
territory,” said Sen. Rick Santorum (R-Pa.),
a conservative, who, like Burns, lost a mili-
tary construction project to the veto pen. “‘If
you’'re a big boy, you take your lumps and go
after them next year.”

But many lawmakers have decided not to
sit still, and budget mavens on Capitol Hill
are brainstorming ways to counter or cope
with the veto. Some appropriators are talk-
ing about legislative mechanisms to immu-
nize particular items; others are suggesting
that obvious veto bait be jettisoned from the
final versions of bills.

Others see the veto as a precedent-setting
escape mechanism that could be used to
break deadlock on controversial appropria-
tions bills. They say the president could veto
provisions he opposes, but let the rest stand,
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thus averting the danger of a government
shutdown or the need for an interim spend-
ing measure based on the previous year’s ex-
penditures. Congress has yet to clear six of
the 13 annual spending bills, three weeks
after the start of the fiscal year.

Still, cautioned House Appropriations
Committee Chairman Bob Livingston (R-
La.), it is too early to predict what will hap-
pen. “When the president signed the line-
item veto legislation we were all shooting in
the dark as far as how it would work. We are
still groping.”

One thing on which almost everyone inter-
viewed could agree, however, was that the
line-item veto would not serve as a signifi-
cant brake on federal spending, even for pa-
rochial ‘‘pork-barrel’”’ projects. Of the five
appropriations bills signed so far, only $458
million in projects has been lined out by
Clinton, or less than a percentage point of
the $291.3 billion in the bills.

‘““The line-item veto is never going to be a
deficit reduction tool, and you think they
[Congress] would have realized it when they
gave it to the president,” said Stanley E.
Collender, an expert on federal spending
issues. “It’s a raw exercise in power.”’

The line-item veto, a pillar of the House
Republicans’ ‘“‘Contract With America,”
passed both houses of Congress overwhelm-
ingly and was signed into law in early 1996.

It took effect during the budget year that
began Oct. 1.

The law has been challenged in court for
radically altering the balance of power with-
in the federal government without the enact-
ment of a constitutional amendment. Many
experts believe the law will be struck down,
but until it is, the president for the first
time in history may delete individual spend-
ing items from appropriations bills without
vetoing the entire bill.

Clinton first used the authority in August
to veto three provisions from the five-year
omnibus budget agreement, but it was not
until Oct. 6, when he struck 38 projects
worth $287 million from Burns’s military
construction appropriations bill, that he
caught Congress’s attention.

‘““He had to convince everybody he was
willing to use it,”” Collender said.

Lawmakers were convinced. The vetoes
touched off an uproad among congressional
leaders who had not been consulted in ad-
vance. ‘“We’re dealing with a raw abuse of
political power by a president who doesn’t
have to run again,” thundered Senate Appro-
priations Committee Chairman Ted Stevens
(R-Alaska).

But since the military construction vetoes,
Clinton has used the authority sparingly on
three other appropriations bills, prompting
speculation in some quarters that he had be-
come gun shy after the initial upheaval.

Just yesterday, Office of Management and
Budget Director Franklin D. Raines ac-
knowledged that several projects were mis-
takenly crossed out of the military construc-
tion bill. In a letter to Stevens, Raines said,
“We are committed to working with Con-
gress to restore funding for those projects
that were canceled as a result of inaccura-
cies in the data provided by the Department
of Defense.”

“This is clearly evolving,” said Senate
Budget Committee staff director G. William
Hoagland. ‘‘Maybe like the kid in the candy
store, his eyes were bigger than his stomach,
and now he sees he has to be careful not to
jeopardize the power.”

But OMB spokesman Lawrence J. Haas
said there was no ‘‘pattern’” of political ma-
nipulation. The president, he said, was try-
ing to use the veto ‘‘because of the substance
before him, not because of the politics.”

A crucial test may come next week when
Clinton will examine the Veterans Affairs-

October 24, 1997

Housing and Urban Development and inde-
pendent agencies appropriations bill. Law-
makers acknowledge it is full of special
projects, and one White House source de-
scribed the bill as ‘‘one of the most project-
based in years.”

Despite uncertainty about how Clinton
will next use the veto, it is clear that Con-
gress is wary and mistrustful. “I’'ve never
seen a vote taken where more people wanted
their vote back,” said House Appropriations
Committee member Rep. Jose E. Serrano (D-
N.Y.), who opposed the line-item veto.

Indeed, hundreds of lawmakers have been
contacting the White House since the mili-
tary construction bill. Burns and Santorum
wrote to complain about vetoes already exer-
cised and to warn of adverse consequences to
military readiness.

Florida Sens. Bob Graham (D) and Connie
Mack (R), by contrast, wrote a joint letter
stressing the need for $1 million to establish
a Central Florida High Intensity Drug Traf-
ficking Area. ‘“We would request that you
keep in mind the importance of the Central
Florida HIDTA to the national war on drugs
and to us personally as you consider the Fis-
cal Year 1998 Treasury Appropriation,” the
letter said. The line item survived.

Among those who lost favored projects,
Rep. Jerry Lewis (R-Calif.) was still steamed
a week after Clinton vetoed his district’s $4
million breast cancer research grant. And he
spoke of exacting a penalty—suggesting he
might oppose Clinton in his efforts to obtain
“fast-track’ authority to negotiate trade
agreements. ‘I don’t like to link things,” he
said, but ‘‘there is a two-way street here.”

Collender cautioned that in the revenge
game, ‘‘the president holds all the cards.” A
member may withhold one vote, but he will
lose on another bill or be embarrassed on an-
other line-item, Collender said. ‘“‘The presi-
dent may lose a battle, but he will win the
war.”’

Most lawmakers, however, agreed with
former Congressional Budget Office director
Robert D. Reischauer, who described veto
gamesmanship as ‘‘a two-edged sword. The
more influence the president tries to exert,
the more of a backlash he will see. We have
already seen it.”

Sen. Bob Kerrey (D-Neb.) used the line-
item veto as his state’s governor, but voted
against the federal line-item veto. He said it
gave the president too much power, sug-
gesting he could use it to trade projects for
votes. ‘““Now the president is going to say, ‘I
want X,” would you help me? And the answer
will be, ‘Yes, but what are you going to do
for me this year?’”’

This is one way the president can make
policy with the line-item veto. Another way
is to veto items that effectively eliminate
entire programs. Clinton has already done
this by striking our $39 million for the SR-
71 Blackbird spy plane, said Sen. John
McCain (R-Ariz.). ‘“They never wanted to
keep it.”

McCain, a dedicated cost-cutter who has
criticized Clinton for not being aggressive
enough with the veto, nevertheless cautions
against ‘‘politicizing’’ the process and per-
manently poisoning relations between the
two branches of government.

As for those who complain about the veto,
McCain noted that many lawmakers spent
years fighting for it when a Democratic Con-
gress remained adamantly opposed. ‘“‘To my
Republican colleagues, I say, ‘Be careful
what you ask for. You may get it.””’

Mr. BYRD. Mr. President, I send to
the desk the bill to which I have re-
ferred, and I ask unanimous consent
that it be printed in the RECORD and
that it be appropriately referred.

The PRESIDING OFFICER. Without
objection, it is so ordered. The bill will
be received and appropriately referred.
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1319

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. REPEAL OF THE LINE ITEM VETO ACT
OF 1996.

(a) IN GENERAL.—The Line Item Veto Act
(Public Law 104-130) and the amendments
made by that Act are repealed.

(b) APPLICABILITY.—The Impoundment
Control Act of 1974 shall be applied and ad-
ministered as if the Line Item Veto Act had
not been enacted.

Mr. BYRD. I yield the floor.

————

INTERMODAL SURFACE TRANS-
PORTATION EFFICIENCY ACT OF
1997

Mr. LOTT. I now ask the Senate re-
sume the highway bill.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows.

A Dbill (S. 1173) to authorize funds for con-
struction of highways, for highway safety
programs, and for mass transit programs,
and for other purposes.

The Senate continued with the con-
sideration of the bill.

CLOTURE MOTION

Mr. LOTT. Mr. President, I send a
cloture motion to the desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in ac-
cordance with the provisions of rule
XXII of the Standing Rules of the Sen-
ate, do hereby move to bring to a close
debate on the modified committee
amendment to S. 1173, the Intermodal
Surface Transportation Efficiency Act:

Trent Lott, John Chafee, John Ashcroft,
Larry Craig, Don Nickles, Mike
DeWine, Frank Murkowski, Richard
Shelby, Gordon Smith, Robert Bennett,
Craig Thomas, Pat Roberts, Mitch
McConnell, Conrad Burns, Spence
Abraham, and Jesse Helms.

Mr. LOTT. For the information of all
Senators, I have just filed the last clo-
ture motion to the highway bill. This
cloture vote will occur on Tuesday. If
cloture is not invoked on Tuesday, I
will have to ask the Senate then to
move on to other items.

Needless to say, I hope cloture will be
invoked on Tuesday. I know there are
some Senators who have voted against
cloture three times who intend to vote
for it if this is going to be the last one.
I have, as majority leader, basically
given 2 weeks to opening statements
and a preliminary discussion about the
highway bill while we tried to see if
other issues could be resolved. But un-
less we can get cloture invoked and I
can unstack the tree of amendments
and allow us to go forward with full de-
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bate and amendments on ISTEA, if this
matter is going to continue to be held
up at the insistence of Senator McCAIN
and Senator FEINGOLD because of the
campaign finance reform issue, then I
have no alternative but to stop.

I really think that is unfortunate. I
think the Senate was showing leader-
ship by moving on to the ISTEA high-
way bill. The Environment and Public
Works Committee came up with a good
bill. It was reported unanimously from
the committee. I think we would show
leadership to pass the 6-year bill
whereas the House had only passed a 6-
month extension. I think it would be
better for the country if we did this bill
now. I think it would be better for the
Senate if we did it now. I think that
next spring or next summer or, heaven
forbid, next fall, if we are still working
on the highway bill, it will get tougher
and tougher and tougher as more prob-
lems are developed, more amendments
are written and as we get closer to
elections. Every State is going to be-
lieve it has to have a little bit more, a
little bit more for highways and
bridges. That is fine. We all need that.
But we need some kind of closure on
how we deal with the formula and what
funds are going to be available to our
States.

I think this is very unfortunate. I do
not see there is any process now for
there even to be a short-term exten-
sion. Everything seems to be tied to
something on campaign finance reform
that we have not been able to develop
yet. I want to emphasize to all Sen-
ators that yesterday I believed Senator
DASCHLE and I had come very, very
close to having an agreement worked
out whereby we would consider this
other, unrelated to the highway bill,
campaign finance issue next March, by
the end of the first week in March, and
that amendments would be in order
and that there wasn’t going to be an ef-
fort to fill up the tree and that Sen-
ators could offer amendments, first de-
gree, second degree, and motions to
table would be in order. Everything
would basically go the regular order.
But for some reason, at the last
minute, interested Senators could not
agree to that, but a very good-faith ef-
fort was made by Senators on both
sides of the aisle and on both sides of
the issue, and it did not come about.

I am willing to have the Senate have
this issue before it and have one more
cloture vote, but then we will have to
move on.

I also want to emphasize that next
Monday we do intend to take up some
important issues, including the Inte-
rior appropriations conference report
we have finally completed action on. If
we have to, we are going to call for a
vote on the Federal Reserve nominees
that the President has sent to the Sen-
ate and the Senate committee has now
reported to the full Senate for action.
And we are going to have to take up
legislation dealing with the threatened
Amtrak strike.

So we will have a full plate of things
to do Monday and Tuesday, and we
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hope other appropriations bills will be
ready in short order next week. In fact,
we had meetings this morning on two
of them, the Labor, HHS appropria-
tions bill—we think maybe some good
progress was made there, I say to the
Senator from West Virginia—and we
are getting closer, I believe, on the for-
eign operations appropriations bill. So
we have other business that we need to
do and must do, and we cannot give the
balance of our time to the delay of the
ISTEA bill based on the campaign fi-
nance reform issue.

————————

MORNING BUSINESS

Mr. LOTT. Mr. President, I now ask
unanimous consent that the Senate re-
sume morning business with Senators
permitted to speak up to 5 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

UNITED STATES-CHINA RELATIONS

Mr. ASHCROFT. Mr. President, I rise
today to address the state of United
States-China relations as the summit
with Chinese President Jiang Zemin
approaches. President Clinton is ex-
pected to give a speech this afternoon
on United States-China relations, a
speech that will, no doubt, continue to
defend the administration’s policy of
so-called ‘‘constructive engagement”
with China. The policy generally posits
that there is no alternative for the
United States but to accommodate
China in virtually any behavior in hope
of establishing a good relationship with
Beijing.

I want to be clear that I certainly do
hope that a stable and positive rela-
tionship can be established between
our two countries, but the administra-
tion’s China policy of engagement
gives little regard to the behavior of
China and is putting the prospect of a
strong relationship with Beijing at
risk. Rather than constructively en-
gage Beijing, this administration’s
China policy has been advanced at the
expense of discarded American prin-
ciples and lost United States credi-
bility in the international arena. For
instance, China has a weapons pro-
liferation record that is unrivaled in
the world, distributing weapons of
mass destruction in spite of previous
nonproliferation commitments. Beijing
also maintains trade barriers which
continue to block United States goods
and United States companies from
being involved in the kind of free and
open commerce we should have with
China. And in the last several years,
Beijing has had a human rights record
that has resulted in the most intense
religious persecution in several dec-
ades, and in the silencing of all active
political dissidents.

The latest State Department report
on human rights noted that all Chinese
political dissidents had been detained
and imprisoned. We have to remind
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ourselves that there are 1.3 billion peo-
ple in China and to be without any po-
litical dissent in a country that large
is indeed a troubling matter.

In spite of these distressing areas in
our relationship with China, there is
near unanimity in the administration
that China must be embraced, that it
must be accommodated, that it some-
how must be honored. Betraying our
country’s history of leadership in de-
fense of freedom and a stable inter-
national environment is not a way to
enhance our relationship with China.

I believe a strong relationship would
be based on mutual respect and trust,
but when we constantly compromise,
when we constantly accommodate, and
when we constantly ignore violations
by the Chinese of their responsibilities
in the international community and
their responsibilities to respect human
rights, I believe we don’t provide a
foundation for a good United States-
China relationship.

Nuclear cooperation with China is
one of the issues for discussion during
the summit, and it is an issue of par-
ticular concern to me. If the President
allows nuclear cooperation with China
to proceed, it may be the clearest illus-
tration yet of the appeasement-at-any-
cost approach in our present United
States-China policy.

The President is considering giving
China advanced United States nuclear
technology in spite of the fact that a
CIA report identified China as the
world’s worst proliferator of weapons-
of-mass-destruction technology. This
CIA report is not a stale document.
This report indicates that the Chinese
have been the worst proliferators of
weapons of mass destruction, and this
report came out last June.

The report says:

During the last half of 1996, China was the
most significant supplier of weapons-of-
mass-destruction-related goods and tech-
nology to foreign countries. The Chinese pro-
vided a tremendous variety of assistance to
both Iran’s and Pakistan’s ballistic missile
programs. China was also the primary source
of nuclear-related equipment and technology
to Pakistan and a key supplier to Iran dur-
ing this reporting period.

The period the CIA report covers is
the last half of 1996. In May 1996, just
before the period for the CIA report
was to commence, the Chinese made a
commitment to stop their proliferation
activities.

In the face of one of their rather no-
table assurances that they were going
to act differently, they continued to
persist in their active nuclear tech-
nology proliferation and the prolifera-
tion of other weapons of mass destruc-
tion technologies. Of course, the defini-
tion of weapons of mass destruction in-
cludes nuclear, chemical and biological
weapons. If there is any doubt as to
what Kkind of nuclear-related equip-
ment was provided, the CIA report goes
on to state:

Pakistan was very aggressive in seeking
out equipment, material and technology for
its nuclear weapons program with China as
its principal supplier.
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The administration says China has
honored its nonproliferation pledge of
May 1996. But let me again make clear
that the CIA report covers the last half
of 1996, the period after China made its
so-called nuclear nonproliferation com-
mitment. How the administration can
expect to be a credible actor in the
international community by saying
that the nonproliferation commitment
of May 1996 was honored, when the CIA
says that after May, China was the
principal supplier to Pakistan of equip-
ment, material and technology for a
nuclear weapons program—how the ad-
ministration can say that is consistent
with the nonproliferation commitment
is beyond me.

Since 1985, no President has been able
to certify that China’s proliferation ac-
tivities meet the legal requirements
that would allow us to start desig-
nating them as a nuclear cooperator
and to extend to them nuclear exports
from the United States. I certainly
don’t believe China’s recent activities
warrant such certification now, not in
the face of our own Government’s re-
port that they were the worst
proliferators of components, equip-
ment, and technology related to weap-
ons of mass destruction, particularly
nuclear weapons of mass destruction.

I might point out that Ken Adelman,
President Reagan’s Director of the
Arms Control and Disarmament Agen-
cy and a key official involved in the
formulation of the original 1985 agree-
ment, also does not believe that Chi-
na’s recent activities warrant the cer-
tification for nuclear cooperation to
proceed.

China has made several nonprolifera-
tion promises in recent weeks to reas-
sure the administration. While these
commitments have the potential to im-
prove China’s proliferation record,
China has made and broken non-
proliferation commitments for a dec-
ade. I think we should first ask that
China at least keep its word for some
interval of time rather than blindly ac-
cept China’s most recent nonprolifera-
tion promises even though the previous
ones have been broken.

We all know the potential for this
nuclear technology to be used in a vari-
ety of settings and ways. I believe
China must establish its commitment
to nonproliferation in deeds, not just
words. Chinese credibility should be es-
tablished before nuclear-related trade
takes place between the United States
and China.

The administration does not want
Chinese President Jiang Zemin to re-
turn to Beijing emptyhanded. I think
that is kind and generous and warm
hearted, but I question the need to give
China nuclear technology just to make
President Jiang happy.

Have we forgotten the summit itself
is a major gift to President Jiang, and
why are we so anxious to make conces-
sions to China? I hope the President of
the United States understands that at
stake in the nuclear cooperation de-
bate is the credibility of the United
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States in combatting the global spread
of weapons of mass destruction. Rather
than forcefully address this critical na-
tional security threat, our administra-
tion apparently is downsizing our
counterproliferation apparatus and
making life uncomfortable for key per-
sonnel who have dedicated their lives
to protect our country from the spread
of weapons of mass destruction.

The recent announcement of the re-
tirement of Gordon Oehler from the
Central Intelligence Agency is, accord-
ing to an article in the Washington
Post, driven by the administration’s
disapproval of Mr. Oehler’s candor and
his honesty in informing Congress of
the weapons proliferation activity, not
only of China but of other nations.

Is our administration so infatuated
with charming China at any price that
we are willing to ignore the facts pre-
sented by our intelligence personnel,
and when the facts are troublesome to
us, that we make these intelligence of-
ficers so uncomfortable that they re-
sign?

Government personnel like Gordon
Oehler should be praised and thanked
for helping defend our country and
keeping Congress informed of rising
threats to our national security.

Mr. President, China potentially has
broken every major commitment that
it has made concerning the production
or proliferation of weapons of mass de-
struction or the missile delivery sys-
tems to deliver such weapons. In light
of China’s behavior, it is difficult to
understand why President Clinton is so
eager to accept placebos and question-
able promises in exchange for the
transfer of valuable and potentially
dangerous nuclear technology. The
United States needs to be sober and
vigilant in dealing with China.

A stable and truly constructive rela-
tionship with Beijing will be estab-
lished only when our national security
interests are defended and when our
commitment to the principles of lib-
erty and freedom is preserved.

There is something substantially dif-
ferent between our commitment to
freedom and liberty and what is occur-
ring in China. President Jiang’s re-
marks recently indicate that he does
not believe that freedom is for all indi-
viduals, that freedom is something
that is negotiable. He said, ‘“The the-
ory of relativity worked out by Mr.
Einstein which is in the domain of nat-
ural science, I believe, can be applied
to the political field.”

We in the United States believe in
God-given rights that are not relative,
and our policy with regard to China
should be a policy which is based on
credibility and integrity. Appeasement
or engagement without integrity is
nothing more than a surrender of
American principles.

Mr. President, I ask unanimous con-
sent that the Washington Post article
to which I referred earlier be printed in
the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:
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THE AGING MAOISTS OF BEIJING
(By Michael Kelly)

It has been 12 years since the leader of the
People’s Republic of China has honored the
United States with a visit, and in the mean-
time relations between us have become—as
they say—strained. It has seemed at times
almost as if the aging Maoists of Beijing
were trying to flaunt their disdain for Amer-
ican values and American interests. There
was the ever-ending campaign of torture and
imprisonment against advocates of political
and religious liberty. There was, despite
Richard Gore, the continued occupation and
subjugation of Tibet. There was the unpleas-
antness at Tiananmen Square. There were
the arms sales and the nuclear assistance to
nations unfriendly to the United States.
There was the missile-rattling off the cost of
Taiwan. There was the finely calculated hu-
miliation of Warren Christopher. There was
the cool, unblushing dismantling of democ-
racy’s infrastructure in Hong Kong. Finally,
it appears, there was the attempt to subvert
our very own democratic system by illegally
funneling PRC cash into the 1996 elections.

Now comes Jiang Zemin, president of
China, unapologetically. On the eve of his
week-long American journey, Jiang gave
careful interviews to The Washington Post
and Time magazine. He told the reporters
that the slaughter of democracy’s hopefuls
at Tiananmen had been necessary for China’s
economic boom (you can’t make an omelet
without rolling a tank over a few hundred
eggs); that Taiwan must accept ‘‘the prin-
ciple that there is only one China,”” which is
to say rule by Beijing; that Chinese demo-
cratic activists such as Wei Jingsheng and
Wang Dan were languishing in prison ‘‘not
because they are so-called political dis-
sidents but because they violated China’s
criminal law’’; that the good-hands people of
Beijing would continue to hold Tibet in their
cossetting grasp; and that the United States
must accept that China has its own stand-
ards of what constitutes a proper respect for
democracy and human rights. ‘“The theory of
relativity worked out by Mr. Einstein, which
is in the domain of natural science,” the old
despot lectured, ‘I believe can also be ap-
plied to the political field.”

Quite so, say the Einsteinists in the Clin-
ton administration who are driving the
China policy they call ‘‘engagement.’”’” Under
the rules of this engagement, the United
States has during the past five years an-
swered China’s slights and slurs with shows
of affection. The Commerce Department has
had its way in maintaining trading status
for China as a most-favored nation. The
State Department has kept its complaints
about the oppression of democrats and Chris-
tians to a discreet murmur. The president
himself has most graciously entertained the
friends of Mr. Johnny Chung and Mr. John
Huang. The approval for an official visit by
Jiang Zemin was the greatest engagement
gift yet. The trip, which will begin with
Ziang laying a wreath for the slain of 1941 in
Pearl Harbor, is planned as an elaborate ex-
ercise in propaganda, and it is intended to
serve both to ratify China’s post-Tiananmen
diplomatic rehabilitation and to solidify
Ziang’s domestic political status.

And yet, the nervous suitors at the White
House fret, there must be something more
we can do, something really grand. Indeed, it
develops, there is. Jiang’s government would
like to buy some of the new-generation nu-
clear reactors that have been jointly devel-
oped by the American nuclear industry and
the government in an $870 million research
project. The moribund nuclear industry is
desperate to sell to China, and it has lobbied
the administration heavily. The nuclear in-
dustry has, of course, large sums at its dis-
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posal, and this president is always willing to
grant potential or actual big-money donors
what he has called ‘‘a respectful hearing,” so
there is naturally a desire at the White
House to see the sales go forward.

But there is a problem: China’s impressive
record in spreading the advance of the
bomb—a record that includes the export of
nuclear technology and materiel to Iran,
Iraq, Pakistan and India. In 1985, as Wash-
ington prepared for the last Sino-American
summit, the Chinese were found, in violation
of recent promises, to be assisting the Paki-
stani nuclear program. As a result, Congress
passed a law barring implementation of the
Nuclear Cooperation Agreement signed by
president Reagan and the then-Chinese
President Li Xiannian, to permit nuclear
trade with China until the President cer-
tified that China had stopped aiding the
spread of the bomb.

Such certification has never been given be-
cause China has never changed its behavior.
Gordon Oehler, the CIA’s senior official re-
sponsible for monitoring mass-weapons pro-
liferation, has testified to Congress that
China has provided Iran with large numbers
of anti-ship missiles that are considered a di-
rect threat to U.S. naval forces in the Per-
sian Gulf. Oehler, by the way, resigned this
week amid reports that he had been under
pressure from administration policymakers
over his unwelcome assessments.

The administration insists that China
has—just in the nick of time for a gift grand
enough for a summit—changed its ways. it
points to two promises: one in 1996 to stop
aiding Pakistan’s nuclear program; the other
last week not to sell any more anti-ship mis-
siles to Iran. So, that’s that, the White
House argues, it’s time to certify China as a
respectable member of the nuclear club at
last and get on with the business of the
United States, which is business. As for
human rights—if everything goes to their
satisfaction next week, the Chinese hint
they might be willing to let Wang Dan out of
jail for a while.

This is policy so wrongheaded that it isn’t
even interesting. It is possible that the Chi-
nese are suddenly serious about nonprolifera-
tion. And it would be nice to provide some
foreign business for the nuclear industry, so
it doesn’t die from a lack of business at
home. But the Chinese have broken or bent
most of their previous promises on issues of
nuclear exports, and their new promises are
untested.

We are engaged for the moment. A respon-
sible president must not attempt to certify
what he cannot know to be so; a responsible
Congress must stop, by a veto-proof two-
thirds majority, a president who puts the in-
terests of Beijing and Westinghouse ahead of
national security. Let’s verify before we
trust. And let’s get something in return a lit-
tle less pathetic than the release of one well-
beaten man from his prison cell.

Mr. HAGEL assumed the chair.
Mr. ASHCROFT. I thank the Chair,
and I yield the floor.

———
GLOBAL WARMING

Mr. MURKOWSKI. Mr. President, I
noted that the White House recently
released a strategy for climate change
talks. The President said the United
States would not assume binding obli-
gations until developing countries
agree to participate meaningfully in
the climate-change issue. White House
officials said they expect requirements
for developing countries would be
fleshed out in negotiations.
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This is what concerns me, Mr. Presi-
dent, ‘‘fleshed out in negotiations.”
The senior Senator from West Virginia
and the occupant of the chair, Senator
HAGEL, authored a resolution that has
been supported in this body by an over-
whelming vote of 95 to 0. The Byrd-
Hagel resolution said developing na-
tions must have targets and timetables
in the same timeframe as the United
States.

Mr. President, it is my contention
that the President is glossing over the
issue of developing-country participa-
tion.

The Berlin Mandate says ‘‘no new
commitments for developing nations.”
Has the President repudiated the Ber-
lin Mandate? Otherwise, how in the
world can President Clinton simply
state that this is something that can
be taken care of in negotiations when
the Berlin Mandate clearly says no new
commitments for developing nations?
Our President only says ‘“‘meaningful
commitments for developing nations.”
I wonder what meaningful really
means.

At this time, we are somewhat at the
mercy of our negotiators on this mat-
ter. We have seen comments in the
RECORD from various members of the
Senate praising the President’s plan,
stating that they are encouraged by
the policy announcements and pleased
with the White House plan. Another
member said that the President’s posi-
tion should satisfy demands of the
Byrd-Hagel resolution as expressed in
this body.

Those demands are not met, Mr.
President, because Byrd-Hagel says de-
veloping nations must have targets and
timetables in the same timeframe as
the United States. That is the test.

Another Senator indicates this is a
green light that speaks to our Nation’s
commitment to reducing greenhouse
gases. I am a bottom line person, a
nuts and bolts kind of guy. How are we
going to get there from here? How will
we reach the goal the President ex-
pressed, which is to go back to emis-
sions levels of 1990 by the years 2008 to
20127

Let’s do the math.

Fifty-five percent of our U.S. energy
production is coal. What is happening
to coal? If a new climate treaty is
signed, there will be reductions in coal
use. EPA’s new air quality standards
on ozone and particulate matter are
likely to decrease coal use. EPA’s
tightened air quality standards on ox-
ides of sulfur and nitrogen will put
more emphasis on coal reduction.
EPA’s proposed regional haze rule will
put more pressure on coal as will any
new EPA mercury emission rules.

So there is going to be more pressure
to reduce use of the resource supplying
55 percent of our electricity.

What about nuclear?

Well, the President threatens to veto
our nuclear waste bill. There have been
no new orders for new plants in the
United States since 1975. There is the
potential inability to recover stranded
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costs of nuclear plants in electric re-
structuring, so nuclear use is likely to
fall.

Nuclear is the largest carbon-free
generator of power. The President
didn’t even mention it in his plan.

Let us go to our next contributor—10
percent of our energy comes from hy-
droelectric. Yet, there are consider-
ations in the administration to tear
down dams. An example that has been
discussed is the Glen Canyon Dam. If
we tear down Glen Canyon, we would
drain Lake Powell—252 square miles.
That is a lake that provides the water
for Los Angeles, Phoenix, and Las
Vegas. It would eliminate sources of
carbon-free electricity for 4 million
consumers in the Southwest. We would
scuttle a $500 million tourist industry.

What about gas that supplies 10 per-
cent of our power? Gas also emits car-
bons, but not as much. Demand would
increase, prices would increase, and
shortages might result.

Some people say we will pick up the
slack with wind and solar. I like wind
and solar, but you can’t always count
on it. It is kind of interesting to see
the Sierra’s Club announcement the
other day opposing wind farms. They
refer to them as ‘“‘Cuisinarts for birds.”’
So they are opposed to that.

So the point is, Mr. President, how
do you get there from here if the ad-
ministration does not consider nuclear
or hydroelectric? In his speech, the
President specifically excludes hydro
from renewable energy.

What about the rest of the world? Let
me tell you what one of our witnesses
said at a hearing yesterday. Mr. Bill
Martin, former Deputy Secretary of
Energy, said the world is likely to in-
crease its dependence on coal primarily
due to energy demand in China. This
dependence is likely to result in the
doubling of sulfur dioxides in Asia and
at least a 30-percent increase in global
COz, in 1990 levels, by the year 2000. To
reach a sustainable energy with respect
to carbon, the world will have to triple
natural gas production, increase coal
efficiencies through clean coal tech-
nology, triple renewables, triple nu-
clear power to a worldwide total of
1,000 gigawatts and increase energy ef-
ficiency by at least 25 percent.

Mr. President, these are the real
terms and conditions in the world that
we are living in. Nuclear energy, re-
newables and energy efficiency emerge
as the only viable source to date that
are emissions-free and offer some en-
ergy independence to nations which
adopt them.

The point I want to make here, Mr.
President, is that nuclear and hydro, a
big part of the solution, are not ad-
dressed in the administration’s pro-
posal on how to reduce emissions to
the 1990 level by the year 2008 to 2012.

The witnesses at the hearings we
held yesterday said you cannot get
there from here. You cannot physically
do it unless you triple nuclear and the
renewables, including hydro.

Let me conclude with one other
thing. The President says we can do
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this without a carbon tax. The Depart-
ment of Energy says you need a carbon
permit price of $50/ton. There is no dif-
ference. There are no free rides. Some-
body has to pay it. If it is a carbon tax,
it is $50 a ton, and it goes to the con-
sumer. If we set up some kind of a mar-
ket in emissions, somebody like the
Board of Trade starts trading permits,
they are estimated to equate to $50 a
ton. Somebody is going to have to pay
for that, and that is the U.S. consumer.

Let me conclude with just one obser-
vation as we address China, as we ad-
dress the question of whether we
should sell nuclear reactors and tech-
nology to China.

China has the availability of nuclear
power reactors from France. They have
it from other nations. Canada is sell-
ing; Russia is selling. And certainly
they are a nuclear power.

Do we want China to burn more coal?
We already have a prohibition against
assisting China in the development of
the world’s largest hydroelectric
project. It is called the Three Gorges
Dam. The Eximbank will not assist.

Let me tell you how big Three Gorges
is. That plant would produce 18,000
megawatts, equal to 36 500-megawatt
coal plants. So that is how China will
address some of its energy demands
from carbon-free hydropower. But we
are prohibited from participating. And
we are prohibited from participating in
their nuclear power program.

So I think, Mr. President, we have to
be realistic. As the administration
comes down with its plan, again, I sug-
gest to you that the President has
glossed over the issue of the developing
countries’ participation.

I suggest and remind my colleagues
of the Byrd-Hagel vote that was 95 to 0.
It said developing nations must have
targets and timetables in the same
timeframe as the United States. And
the Berlin Mandate says, no new com-
mitments for developing nations.

So I conclude by saying the President
only says ‘‘meaningful commitments
for developing nations.” And I say
“meaningful’”’ means what?

Mr. President, I thank the Chair.

——
THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Thursday,
October 23, 1997, the Federal debt stood
at $5,424,897,442,383.46. (Five trillion,
four hundred twenty-four billion, eight
hundred ninety-seven million, four
hundred forty-two thousand, three hun-
dred eighty-three dollars and forty-six
cents)

One year ago, October 23, 1996, the
Federal debt stood at $5,229,624,000,000.
(Five trillion, two hundred twenty-nine
billion, six hundred twenty-four mil-
lion)

Five years ago, October 23, 1992, the
Federal debt stood at $4,061,912,000,000.
(Four trillion, sixty-one billion, nine
hundred twelve million)

Ten years ago, October 23, 1987, the
Federal debt stood at $2,384,077,000,000
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(Two trillion, three hundred eighty-
four billion, seventy-seven million)
which reflects a debt increase of more
than $3 trillion—$3,040,820,442,383.46
(Three trillion, forty billion, eight hun-
dred twenty million, four hundred

forty-two thousand, three hundred

eighty-three dollars and forty-six

cents) during the past 10 years.
———

AN EMMY FOR KEVIN

WALLEVAND: LAND MINE DOCU-
MENTARY

Mr. DORGAN. Mr. President. A
bright young reporter, Kevin
Wallevand, who covers news in Fargo,
ND for WDAY television, has made my
State, and me, awfully proud. Kevin’s
documentary, ‘“The Quilt: Hope from
the Heartland,” has been awarded an
Emmy, television’s highest award.

In North Dakota, we have always
known that Kevin is a talented re-
porter, writer, and producer. Now, his
documentary about the dark side of
human nature that allows exploding
land mines to do the work of war; and
the bright side of human Kkind, the
compassion people show toward one an-
other in the aftermath of war’s trage-
dies, has earned him national acclaim.

Kevin Wallevand has produced a mov-
ing story about a rural community
where women create by hand a beau-
tiful, colorful quilt in the hope that it
will warm and cheer someone less for-
tunate than themselves. The resulting
quilt begins its travels near the North
Dakota border on the Buffalo River,
and ends its journey along a river in
Angola, Africa where a homeless fam-
ily—bodies ravaged by exploding land
mines—clutches the quilt for warmth
and safety.

Sadly, we learn that the family’s
story is not an isolated one. Kevin
takes us into the hospital beds of other
villagers who have fallen victim to
landmines—who are displaced and an-
ticipating the help and the arrival of
thousands of quilts, blankets and other
donated items from American volun-
teers.

Hundreds of churches, like the one in
Kevin’s story, and other humanitarian
groups have taken it upon themselves
to give a little comfort and a little
hope to landmine victims. Now we, as a
country, owe it to them to prevent this
instrument of war, which targets inno-
cent people long after the peace agree-
ment has been signed, from ever being
used again.

Like Kevin, I have seen first hand the
tragic human costs of landmines. While
serving in the House of Representa-
tives, I visited a clinic in Central
America where landmine victims who
had lost hope, along with a leg or an
arm, were fitted for artificial limbs. I
witnessed how important it was to sup-
port this program which could turn
their lives around. When I returned, I
worked to get funding so that other
landmine victims might be able to get
prosthetic limbs and I'm proud to say I
helped get it done. Kevin must have
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the same Kkind of satisfaction—because
by showing others the horrors of this
war against the innocent, he has
struck a blow against the worldwide
scourge of land mines. But more must
be done.

I commend Kevin Wallevand, and the
others who worked on this story at
WDAY, for bringing this tragedy to the
attention of others. Landmines are a
worldwide problem, but with a very
simple solution. We must rid the world
of landmines and promise future gen-
erations that this weapon of destruc-
tion will never be used again for war-
fare. In sharing this Emmy winning
story, Kevin’s work heightens our
awareness of the problem and brings us
a step closer to that ultimate goal.
Congratulations to Kevin Wallevand.
You make North Dakotans very proud.

———

RURAL SATELLITE SUBSCRIBERS

Mr. HATCH. Mr. President, I rise
today to raise an issue that my col-
leagues may have heard about, the re-
cent decision by an arbitration panel
convened under the auspices of the
Copyright Office in the Library of Con-
gress regarding the rates satellite car-
riers will pay under the satellite copy-
right compulsory license. The panel, in
attempting to set a fair market value
of the retransmission of broadcast sig-
nals, has decided to raise those rates
and has made the new rate effective
July 1, 1997. The arbitration panel’s de-
cision is currently on appeal to the Li-
brarian of Congress who is empowered
to review the decision. The standard of
review is limited to one of arbitrari-
ness or contrariness to law. The Li-
brarian’s decision will be announced
next Tuesday, October 28. At that
point, the Librarian’s decision is sub-
ject to appeal to the Court of Appeals
for the District of Columbia. The deci-
sion to raise the rates and especially
its retroactive effective date has raised
objections by the satellite carriers. Ob-
viously, copyright owners disagree
with the satellite carriers. My col-
leagues may be contacted by one side
or the other of this dispute in the com-
ing weeks or months.

My colleagues should know that as
chairman of the Senate Judiciary Com-
mittee, the committee of jurisdiction
over copyright matters generally, and
the Satellite Home Viewers Act in par-
ticular, I have begun a review of the
satellite and cable licenses. Earlier
this year I asked the Copyright Office
to conduct in depth public hearings and
make a comprehensive report to the
Judiciary Committee on the licenses,
together with recommendations for re-
forms. The Judiciary Committee is now
reviewing these recommendations.

As we make our review of the com-
pulsory licenses, I believe we need to
keep in mind the needs of rural fami-
lies. The Satellite Home Viewers Act
was originally intended in 1988 to en-
sure that households that could not get
television in any other way, such as
traditional broadcast or cable, would
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be able to get television signals via sat-
ellite.

The market has changed substan-
tially since 1988, and those changes
have led to many of the controversies
that currently surround the act. Many
are looking to satellite carriers to
compete directly with cable companies
for viewership. But as we consider re-
forms to make the license work better
in the current marketplace, we need to
consider carefully the impact on the
original beneficiaries, rural folks who
are otherwise beyond the reach of tra-
ditional television signals.

I come from a state that has a fine
broadcast industry that invests its en-
ergy and capital in trying to reach as
many viewers as it can in our moun-
tainous State of Utah. But there are
some Utahans, or others in similar
rural States, who appear to be simply
beyond the reach of broadcast trans-
mitters and translators, despite the
best efforts of our broadcasters. As the
chairman of the Judiciary Committee,
I hope to find a fair way of helping the
greatest number of Utahans have the
greatest amount of choice in television
entertainment. Obviously this means
balancing a number of interests, since
consumer choice will be curtailed if
any segment of the industry is dis-
advantaged too much to support the
other segments. We need to try to get
a system that will be consumer-friend-
ly, fair to creators and copyright hold-
ers to encourage them to continue to
produce quality entertainment, and
that makes for a competitive environ-
ment that will lower prices and in-
crease choices. As we do this, we need
to remember the original purpose of
the satellite license, which is to make
television available to those who can-
not otherwise get it.

I believe many of my colleagues on
the committee and in the Senate share
my views, particularly my good friend,
the ranking member of the Judiciary
Committee, Senator LEAHY. Mr. Presi-
dent, I would ask the distinguished
ranking member if he shares my con-
cerns about rural satellite viewers, as
well as the other affected interests in
this industry?

Mr. LEAHY. I thank Senator HATCH
for his comments. I am also very con-
cerned about rural areas in my home
State of Vermont and about the needs
of rural satellite viewers throughout
the country.

Mr. HATCH. I thank my colleague.
Mr. President, I would ask my col-
league from Vermont if he will work
with me and the other members of the
Judiciary Committee to help ensure
that we keep the needs of rural sat-
ellite viewers in mind as we consider
reforms to the compulsory licenses?

Mr. LEAHY. I look forward to work-
ing with you and the rest of the com-
mittee on these important issues.

Mr. HATCH. I thank my colleague,
and I invite my colleagues in the Sen-
ate to work with me and with the rank-
ing member of the Judiciary Com-
mittee as we review the compulsory li-
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censes to ensure the best situation for
all our constituents.

———

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the TUnited
States submitting a withdrawal and
sundry nominations which were re-
ferred to the appropriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———

MESSAGES FROM THE HOUSE

At 11:25 a.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bill, in which it requests the
concurrence of the Senate:

H.R. 2646. An act to amend the Internal
Revenue Code of 1986 to allow tax-free ex-
penditures from education individual retire-
ment accounts for elementary and secondary
school expenses, to increase the maximum
annual amount of contributions to such ac-
counts, and for other purposes.

A message from the House of Rep-
resentatives, delivered by Mr. Hays,
one of its reading clerks, announced
that House agrees to the report of the
committee of conference on the dis-
agreeing votes of the two Houses on
the amendments of the Senate to the
bill (H.R. 2107) making appropriations
for the Department of the Interior and
related agencies for the fiscal year end-
ing September 30, 1998, and for other
purposes.

———
MEASURE READ THE FIRST TIME

The following bill was read the first
time:

H.R. 2646. An act to amend the Internal
Revenue Code of 1986 to allow tax-free ex-
penditures from education individual retire-
ment accounts for elementary and secondary
school expenses, to increase the maximum
annual amount of contributions to such ac-
counts, and for other purposes.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. LUGAR:

S. 1313. A bill to provide market transition
assistance to quota owners, tobacco pro-
ducers, and communities that are dependent
on tobacco production, to phase out Federal
programs that support tobacco production,
and for other purposes; to the Committee on
Agriculture, Nutrition, and Forestry.

By Mrs. HUTCHISON (for herself and
Mr. FAIRCLOTH):

S. 1314. A bill to amend the Internal Rev-
enue Code of 1986 to provide that married
couples may file a combined return under
which
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each spouse is taxed using the rates applica-
ble to unmarried individuals; to the Com-
mittee on Finance.

By Mr. FATIRCLOTH:

S. 1315. A bill to establish an Office of Na-
tional Security within the Securities and Ex-
change Commission, provide for the moni-
toring of the extent of foreign involvement
in United States securities markets, finan-
cial institutions, and pension funds, and for
other purposes; to the Committee on Bank-
ing, Housing, and Urban Affairs.

By Mr. ABRAHAM (for himself, Mr.
BROWNBACK, Mr. KYL, Mr. HAGEL, Mr.
ALLARD, Mr. FAIRCLOTH, Mr. NICKLES,
and Mr. GRAMM):

S. 1316. A bill to dismantle the Department
of Commerce; to the Committee on Govern-
mental Affairs.

By Mr. LAUTENBERG (for himself and
Mr. BAUCUS):

S. 1317. A bill to amend the Comprehensive
Environmental Response, Compensation, and
Liability Act of 1980 to expand the oppor-
tunity for health protection for citizens af-
fected by hazardous waste sites; to the Com-
mittee on Environment and Public Works.

By Mr. ABRAHAM (for himself and Ms.
LANDRIEU):

S. 1318. A bill to establish an adoption
awareness program, and for other purposes;
to the Committee on Labor and Human Re-
sources.

By Mr. BYRD (for himself and Mr.
MOYNIHAN):

S. 1319. A bill to repeal the Line Item Veto
Act of 1996; to the Committee on the Budget
and the Committee on Governmental Affairs,
jointly, pursuant to the order of August 4,
1977, as modified by the order of April 11,
1986, with instructions that if one committee
reports, the other committee have 30 days to
report or be discharged.

By Mr. ROCKEFELLER (for himself,
Mr. DASCHLE, Mr. AKAKA, Mr.
WELLSTONE, and Mrs. MURRAY):

S. 1320. A bill to provide a scientific basis
for the Secretary of Veterans Affairs to as-
sess the nature of the association between
illnesses and exposure to toxic agents and
environmental or other wartime hazards as a
result of service in the Persian Gulf during
the Persian Gulf war for purposes of deter-
mining a service connection relating to such
illnesses, and for other purposes; to the Com-
mittee on Veterans’ Affairs.

By Mr. JEFFORDS:

S.J. Res. 37. A joint resolution to provide
for the extension of a temporary prohibition
of strikes or lockout and to provide for bind-
ing arbitration with respect to the labor dis-
pute between Amtrak and certain of its em-
ployees; read the first time.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. HELMS (for himself, Mr. LOTT,
Mr. FAIRCLOTH, Mr. BREAUX, Mr. HOL-
LINGS, Mr. BINGAMAN, Mr. BROWN-
BACK, and Mr. INOUYE):

S. Res. 140. A resolution expressing the
sense of the Senate in support of the Presi-
dent’s action to eliminate discriminatory
trade practices by Japan relating to inter-
national shipping; to the Committee on
Commerce, Science, and Transportation.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. FAIRCLOTH:
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S. 1313. A bill to establish an Office of
National Security within the Securi-
ties and Exchange Commission, provide
for the monitoring of the extent of for-
eign involvment in U.S. securities mar-
kets, financial institutions, and pen-
sion funds, and for other purposes; to
the Committee on Banking, Housing,
and Urban Affairs.

THE U.S. MARKET SECURITY ACT OF 1997

Mr. FAIRCLOTH. Mr. President, on
October 28 the President of the Peo-
ple’s Republic of China will begin an
official state visit to this country.
Jiang Zemin is coming. It is reported,
as a gift to him, the Clinton adminis-
tration will applaud China’s policy on
weapons proliferation.

As a reward for China’s responsible
behavior, President Clinton and Vice
President GORE plan to willingly, with-
out reservation, share our most sen-
sitive nuclear technology with China.

There is something very suspicious
about this drastic shift in U.S. foreign
policy. I cannot understand why the
administration would negotiate this
kind of deal?

Hasn’t the CIA told us that China
serves as the weapons clearinghouse of
the world? Why in the world would
President Clinton seek to abandon a
longstanding Federal law that has pro-
hibited American corporations from
selling nuclear technology to Com-
munist China.

It appears this is payback time.

Senator THOMPSO9N and the Govern-
mental Affairs Committee have spent
the last few months searching for why
China would funnel illegal contribu-
tions into American political cam-
paigns. Perhaps the pieces of the puzzle
are starting to come together.

Clearly, the Chinese Government
wants the best American technology
for both military and commercial use.
China wants both nuclear weapons and
nuclear powerplants.

Apparently, President Clinton And
vice President GORE are convinced that
the best American nuclear technology
is none too good for Beijing.

Now I understand that there are
some very good American companies
which stand to make billions from this
deal. Certainly the foreign policy es-
tablishment is excited about all of the
new lobbying and consulting possibili-
ties. But aren’t there some far more
important factors to be considered?

Let me remind the Clinton adminis-
tration that its own Central Intel-
ligence Agency concluded in July that
the People’s Republic of China had be-
come the most significant supplier of
nuclear and chemical weapons tech-
nology to foreign countries.

Let me remind the Clinton adminis-
tration that the People’s Republic of
China sold chemical weapons materials
to Iran and missiles and ring magnets
used to process uranium to Pakistan.

Let me remind the Clinton adminis-
tration that the People’s Republic of
China has a long history of misrepre-
senting the use of American tech-
nology it buys and then reselling it to

October 24, 1997

other nations, often terrorist countries
like Iran.

Mr. President, selling nuclear tech-
nology to the Chinese is a terrible idea.
Even worse, however, is the thought
that Americans are paying for it too.

Since 1989, the Peoples Republic of
China and various businesses connected
to the Chinese Government have issued
nearly $7 billion in bonds denominated
in United States dollars.

China itself has issued some $2.7 bil-
lion in such bonds.

The Chinese International Trading
and Investment Co., Chaired by Wang
Jung, reportedly connected to the Chi-
nese Army, has issued $800 million in
bonds in the United States during the
past few years.

If Mr. Jung’s name sounds familiar—
its because he was at the White House
having coffee with the President on
February 6, 1996. What a delightful man
for a tea party.

It was also discovered that Mr.
Jung’s other company, Poly Tech-
nologies, was responsible for smuggling
AK-47’s to Los Angeles gangs.

This is the man that was at the tea
party.

The Bank of China has also issued
some $80 million in dollar denominated
bonds in the United States. This is the
same bank that wired money to Charlie
Trie on a regular basis.

Mr. President, my greatest concern is
that American mutual funds and pen-
sion funds will end up owning these
bonds. Where else is there for them to
go except to mutual funds and pension
funds? To say that these bonds are
risky is putting a nice face on them. If
these companies default, they will
stick the American taxpayer with the
bill on the Chinese bonds.

Today, I am introducing legislation
that will require the SEC to establish
an office of national security that will
routinely report to the Congress on se-
curity offerings by foreign govern-
ments and companies. This will also re-
quire the Pension Benefit Guaranty
Corporation to annually review Amer-
ica’s pension funds and report on the
number of foreign securities being
held.

It is time that Congress and the
American public start paying attention
to this quiet financial invasion. We
need to pay attention to what is in
America’s retirement funds because we
know who will pick up the deficit.

Already, it has been reported that
the Arkansas State Teachers’ Retire-
ment Fund is holding roughly 40 per-
cent of its assets in Pacific rim enti-
ties, several of which are Chinese.

If so, this is a tragedy for people who
worked all their lives and are counting
on that pension for their retirement
peace of mind, when in reality it might
not happen.

Mr. President, maybe this adminis-
tration thinks the American people
don’t care about China’s activities.
Maybe I'm wrong, but I believe the
American people do care. They know
the Chinese people are oppressed by a



October 24, 1997

Communist government that uses cap-
italism when it is convenient to fur-
ther their death grip on political
power.

They know that China engages in un-
fair trading practices which result in a
$560 billion trade deficit with the Amer-
ican people on an annual basis. They
know that China oppresses their people
and flagrantly violates human rights.
They know China uses slave labor to
make products for sale. They know
that China sells the internal organs of
executed prisoners on the black mar-
ket. They know China infringes pat-
ents by selling pirated copies of Amer-
ican products. They know the People’s
Liberation Army is buying businesses
in the United States as fronts for their
secretive dealings. They know China
persecutes Christians and religious be-
lievers.

I say to President Clinton and Vice
President GORE that the American peo-
ple do care. And remember that while
the People’s Republic of China may
have supported their reelection cam-
paigns, they do not support the free-
dom campaign of their own people.

Selling highly sensitive nuclear tech-
nology to China is a bad idea with ex-
tremely dangerous consequences. Per-
mitting the invasion of our capital
markets is another bad idea with worse
potential consequences.

I also believe that allowing China to
own ports on both ends of the Panama
Canal is another bad idea, from whence
they could dominate the canal and will
bring dangerous consequences to our
national security.

The Clinton administration and this
Congress will face a difficult decision
between two very strong competing
forces—money and morality. I hope
they decide to do what is in the best in-
terests of the American people, not
their foreign campaign donors that
have all fled the country.

By Mr. FAIRCLOTH:

S. 1315. A bill to establish an Office of
National Security within the Securi-
ties and Exchange Commission, provide
for the monitoring of the extent of for-
eign involvement in United States se-
curities markets, financial institu-
tions, and pension funds, and for other
purposes; to the Committee on Bank-
ing, Housing, and Urban Affairs.

THE TOBACCO TRANSITION ACT

Mr. LUGAR. Mr. President, I rise
today to introduce legislation to re-
form the federal tobacco quota and
price support programs. This legisla-
tion would provide economic assistance
to tobacco quota owners, tobacco pro-
ducers, and tobacco-dependent commu-
nities as they make the transition to
the free market.

Nearly every American is aware of
the global tobacco settlement between
40 States’ attorneys general and ciga-
rette companies. Tobacco farmers and
their communities were conspicuously
omitted from these negotiations. Yet
the settlement offers Congress a unique
opportunity to provide economic as-
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sistance to tobacco farmers while end-
ing the federal government’s support
for tobacco production.

My legislation would buy out tobacco
marketing quotas, provide transition
payments to tobacco producers, phase
out the price support program, and pro-
vide economic assistance to tobacco-
dependent communities. The cost of
these reforms would be approximately
$15 billion and would be paid for with
funds from the tobacco settlement. Be-
cause farmers were not considered in
the negotiations that led to this settle-
ment, this amount would be added to
the current $368.5 billion.

Under my legislation, the tobacco
quota program would end in 1999 and,
beginning that year, the price support
program would be phased out over
three years. In 1999, price supports
would decline by 25 percent, then by an
additional 10 percent in each of 2000
and 2001, and would end thereafter.

Quota owners would receive $8 for
every pound of quota they own. They
could elect to receive either first, a
lumpsum payment in 1999 if they agree
to cease tobacco production altogether,
or second, three equal annual pay-
ments beginning in 1999 if they choose
to continue to produce tobacco.

Tobacco producers would receive
transition payments of 40 cents per
pound over 3 consecutive years for to-
bacco quota that they lease or rent on
a cash-rent or crop-share basis. Transi-
tion payments would be based on the
average of at least 3 years of produc-
tion over the 1993-97 period. Producers
who both own and lease quota would
receive transition payments based on
their leased quota and a buyout based
on the quota they own.

Under this legislation, producers
would be able to grow whatever
amounts of tobacco they choose—free
of Government control. Most other
farm programs went through a similar
change just last year when Congress
passed the freedom-to farm legislation.
The global tobacco settlement would
provide the funds to assist tobacco
farmers as they join other farmers in
the free market.

Communities that are economically
dependent on tobacco production would
receive $300 million in economic assist-
ance. Eligible States would receive
block grants to facilitate the develop-
ment of alternative crops, industries,
and infrastructure. Recipient States
would then determine the areas most
in need of assistance.

Mr. President, with or without a set-
tlement, the forces to reform the to-
bacco program have been converging
for some time now and they can no
longer be ignored. High-domestic price
supports have hurt the competitiveness
of U.S.-grown tobacco. Exports of to-
bacco have fallen, while imports have
grown. Congress has already ended
Government control over nearly every
other farm commodity. And, most im-
portantly, Congress cannot ask Ameri-
cans to accept Federal support for to-
bacco production when we are consid-
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ering legislation to settle claims that
stem directly from tobacco use.

Clearly, the tobacco program may
not be sustainable for much longer.
With that reality facing all tobacco
producers, we should not pass up this
opportunity to provide economic as-
sistance to farmers and their commu-
nities.

Mr. President, I ask unanimous con-
sent that the text of the bill be in-
cluded in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1315

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“Tobacco Transition Act”.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Purposes.
Sec. 3. Definitions.
TITLE I—TOBACCO PRODUCTION
TRANSITION

Subtitle A—Tobacco Transition Contracts

Sec. 101. Tobacco Transition Account.

Sec. 102. Offer and terms of tobacco transi-
tion contracts.

Elements of contracts.

Sec. 104. Buyout payments to owners.

Sec. 105. Transition payments to producers.

Subtitle B—Rural Economic Assistance
Block Grants

Sec. 111. Rural economic assistance block
grants.

TITLE II-TOBACCO PRICE SUPPORT AND
PRODUCTION ADJUSTMENT PROGRAMS

Subtitle A—Tobacco Price Support Program

Sec. 201. Interim reform of tobacco price
support program.
Sec. 202. Termination of tobacco price sup-
port program.
Subtitle B—Tobacco Production Adjustment
Programs

Sec. 211. Termination of tobacco production
adjustment programs.

TITLE III-FUNDING

Sec. 301. Trust Fund.
Sec. 302. Commodity Credit Corporation.
SEC. 2. PURPOSES.

The purposes of this Act are—

(1) to authorize the use of binding con-
tracts between the United States and to-
bacco quota owners and tobacco producers to
compensate them for the termination of Fed-
eral programs that support the production of
tobacco in the United States;

(2) to make available to States funds for
economic assistance initiatives in counties
of States that are dependent on the produc-
tion of tobacco; and

(3) to terminate Federal programs that
support the production of tobacco in the
United States.

SEC. 3. DEFINITIONS.

In this Act:

(1) ASSOCIATION.—The term ‘‘association’
means a producer-owned cooperative mar-
keting association that has entered into a
loan agreement with the Commodity Credit
Corporation to make price support available
to producers.

(2) BUYOUT PAYMENT.—The term ‘‘buyout
payment’” means a payment made to a quota
owner under section 104 in 1 or more install-
ments in accordance with section 102(c)(1).

Sec. 103.
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(3) CONTRACT.—The term ‘‘contract’’ or
‘“‘tobacco transition contract’” means a con-
tract entered into under section 102.

(4) GOVERNOR.—The term ‘‘Governor’”’
means the chief executive officer of a State.

(5) LEASE.—The term ‘‘lease’” means a
rental of quota on either a cash rent or crop
share basis.

(6) MARKETING YEAR.—The term
keting year’” means—

(A) in the case of Flue-cured tobacco, the
period beginning July 1 and ending the fol-
lowing June 30; and

(B) in the case of each other kind of to-
bacco, the period beginning October 1 and
ending the following September 30.

(7) OWNER.—The term ‘‘owner’” means a
person who, at the time of entering into a to-
bacco transition contract, owns quota pro-
vided by the Secretary.

(8) PHASEOUT PERIOD.—The term ‘‘phaseout
period” means the 3-year period consisting of
the 1999 through 2001 marketing years.

(9) PRICE SUPPORT.—The term ‘‘price sup-
port’” means a nonrecourse loan provided by
the Commodity Credit Corporation through
an association for the kind of tobacco in-
volved.

(10) PRODUCER.—The term ‘‘producer’”’
means a person who during at least 3 of the
1993 through 1997 crops of tobacco (as deter-
mined by the Secretary) that were subject to
quota—

(A) leased quota;

(B) shared in the risk of producing a crop
of tobacco; and

(C) marketed the tobacco subject to quota.

(11) QUOTA.—The term ‘‘quota’ means the
quantity of tobacco produced in the United
States, and marketed during a marketing
year, that will be used in, or exported from,
the United States during the marketing year
(including an adjustment for stocks), as esti-
mated by the Secretary.

(12) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Agriculture.

(13) STATE.—The term ‘‘State’” means each
of the several States of the United States,
the District of Columbia, the Commonwealth
of Puerto Rico, and any other territory or
possession of the United States.

(14) ToBAcco.—The term ‘‘tobacco’ means
any kind of tobacco for which a marketing
quota is in effect or for which a marketing
quota is not disapproved by producers.

(15) TOBACCO TRANSITION ACCOUNT.—The
term ‘‘Tobacco Transition Account’” means
the Tobacco Transition Account established
by section 101(a).

(16) TRANSITION PAYMENT.—The term
‘““transition payment” means a payment
made to a producer under section 105 for
each of the 1999 through 2001 marketing
years.

(17) TRUST FUND.—The term ‘‘Trust Fund”
means the National Tobacco Settlement
Trust Fund established in the Treasury of
the United States consisting of amounts that
are appropriated or credited to the Trust
Fund from the tobacco settlement approved
by Congress.

(18) UNITED STATES.—The term ‘‘United
States’, when used in a geographical sense,
means all of the States.

TITLE I—TOBACCO PRODUCTION
TRANSITION

Subtitle A—Tobacco Transition Contracts
SEC. 101. TOBACCO TRANSITION ACCOUNT.

(a) ESTABLISHMENT.—There is established
in the Trust Fund a Tobacco Transition Ac-
count.

(b) UsE.—Funds appropriated or credited to
the Tobacco Transition Account shall be
available for providing buyout payments and
transition payments authorized under this
subtitle.

“mar-

CONGRESSIONAL RECORD — SENATE

(c) TERMINATION.—The Tobacco Transition
Account terminates effective September 30,
2001.

SEC. 102. OFFER AND TERMS OF TOBACCO TRAN-
SITION CONTRACTS.

(a) OFFER.—The Secretary shall offer to
enter into a tobacco transition contract with
each owner and producer of tobacco.

(b) TERMS.—Under the terms of a contract,
the owner or producer shall agree, in ex-
change for a payment made pursuant to sec-
tion 104 or 105, as applicable, to relinquish
the value of quota that is owned or leased.

(c) RIGHTS OF OWNERS AND PRODUCERS.—

(1) OWNERS.—An owner shall elect to re-
ceive a buyout payment in—

(A) 1 installment for the kind of tobacco
involved, in exchange for permanently fore-
going production of tobacco; or

(B) 3 equal installments, 1 installment for
each of the 1999 through 2001 crops of to-
bacco, in which case the owner shall have
the right to continue production of each of
those crops.

(2) PRODUCERS.—In the case of each of the
1999 through 2001 crops for the kind of to-
bacco involved, a producer who is not an
owner during the 1998 marketing year for the
kind of tobacco involved shall not be subject
to any restrictions on the quantity of to-
bacco produced or marketed.

SEC. 103. ELEMENTS OF CONTRACTS.

(a) DEADLINES FOR CONTRACTING.—

(1) COMMENCEMENT.—To0 the maximum ex-
tent practicable, the Secretary shall com-
mence entering into contracts under this
subtitle not later than 90 days after the date
of enactment of this Act.

(2) DEADLINE.—The Secretary may not
enter into a contract under this subtitle
after June 31, 1999.

(b) DURATION OF CONTRACT.—

(1) BEGINNING DATE.—The term of a con-
tract shall begin on the date that is the be-
ginning of the 1999 marketing year for the
kind of tobacco involved.

(2) TERMINATION DATE.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), the term of a contract
shall terminate on the date that is the end of
the 2001 marketing year for the kind of to-
bacco involved.

(B) EXCEPTION.—In the case of an owner
who enters into a contract and elects to re-
ceive a buyout payment in 1 installment
under section 102(c)(1)(A), the contract shall
be permanent.

(¢) TIME FOR PAYMENT.—

(1) IN GENERAL.—A buyout payment or
transition payment shall be made not later
than the date that is the beginning of the
marketing year for the kind of tobacco in-
volved for each year of the term of a tobacco
transition contract of an owner or producer
of tobacco.

(2) APPLICABILITY.—This subsection shall
be applicable to all payments covered by sec-
tion 102(c).

SEC. 104. BUYOUT PAYMENTS TO OWNERS.

(a) IN GENERAL.—During the phaseout pe-
riod, the Secretary shall make buyout pay-
ments to owners in accordance with section
102(c)(1).

(b) COMPENSATION FOR LOST VALUE.—The
payment shall constitute compensation for
the lost value to the owner of the quota.

(c) PAYMENT CALCULATION.—Under this sec-
tion, the total amount of the buyout pay-
ment made to an owner shall be determined
by multiplying—

(1) $8.00; by

(2) the average annual quantity of quota
owned by the owner during the 1995 through
1997 crop years.

SEC. 105. TRANSITION PAYMENTS TO PRO-
DUCERS.

(a) IN GENERAL.—The Secretary shall make

transition payments during each of the 1999
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through 2001 marketing years for a kind of
tobacco that was subject to a quota to a pro-
ducer who—

(1) produced the kind of tobacco during at
least 3 of the 1993 through 1997 crop years;
and

(2) entered into a tobacco transition con-
tract.

(b) TRANSITION PAYMENTS LIMITED TO
LEASED QUOTA.—A producer shall be eligible
for transition payments only for the portion
of the production of the producer that is sub-
ject to quota that is leased during the 3 crop
years described in subsection (a)(1).

(c) COMPENSATION FOR LOST REVENUE.—The
payments shall constitute compensation for
the lost revenue incurred by a tobacco pro-
ducer during each of the 1999 through 2001
marketing years for the kind of tobacco in-
volved.

(d) ELECTION BY PRODUCER; PRODUCTION.—

(1) ELECTION.—The producer may elect
which 3 of the 1993 through 1997 crop years
shall be used for the calculation under sub-
section (e).

(2) PRODUCTION.—The producer shall have
the burden of demonstrating to the Sec-
retary the production of tobacco for each
year of the election.

(e) PAYMENT CALCULATION.—Under this sec-
tion, each of the 3 transition payments made
to a producer for the kind of tobacco in-
volved shall be determined by multiplying—

(1) 40 cents; by

(2) the average quantity of the kind of to-
bacco produced by the producer during the 3
crop years elected by the producer under
subsection (d).

Subtitle B—Rural Economic Assistance Block
Grants
SEC. 111. RURAL ECONOMIC ASSISTANCE BLOCK
GRANTS.

(a) IN GENERAL.—For each of fiscal years
1999 through 2001, the Secretary shall use
funds in the Tobacco Transition Account to
provide block grants to tobacco-growing
States to assist areas of such a State that
are economically dependent on the produc-
tion of tobacco.

(b) FUNDING.—To carry out this section,
there shall be credited to the Tobacco Tran-
sition Account, from the Trust Fund,
$100,000,000 for each of fiscal years 1999
through 2001.

(c) PAYMENTS BY SECRETARY TO TOBACCO-
GROWING STATES.—

(1) IN GENERAL.—The Secretary shall use
the amount available for a fiscal year under
subsection (b) to make block grant payments
to the Governors of tobacco-growing States.

(2) AMOUNT.—The amount of a block grant
paid to a tobacco-growing State shall be
based on—

(A) the number of counties in the State in
which tobacco production is a significant
part of the county’s economy; and

(B) the level of economic dependence of the
county on tobacco production.

(d) GRANTS BY STATES TO ASSIST TOBACCO-
GROWING AREAS.—

(1) IN GENERAL.—A Governor of a tobacco-
growing State shall use the amount of the
block grant to the State under subsection (c)
to make grants to counties or other public or
private entities in the State to assist areas
that are dependent on the production of to-
bacco, as determined by the Governor.

(2) AMOUNT.—The amount of a grant paid
to a county or other entity to assist an area
shall be based on (as determined by the Sec-
retary)—

(A) the ratio of gross tobacco sales receipts
in the area to the total farm income in the
area; and

(B) the ratio of all tobacco related receipts
in the area to the total income in the area.
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(3) USE OF GRANTS.—A county or other en-
tity that receives a grant under this sub-
section shall use the grant in a manner de-
termined appropriate by the county or enti-
ty (with the approval of the State) to assist
producers and other persons who are eco-
nomically dependent on the production of to-
bacco, including use for—

(A) on-farm diversification and alter-
natives to the production of tobacco and risk
management; and

(B) off-farm activities such as development
of non-tobacco related jobs.

(e) TERMINATION OF AUTHORITY.—The au-
thority provided by this section terminates
October 1, 2001.

TITLE II—TOBACCO PRICE SUPPORT AND

PRODUCTION ADJUSTMENT PROGRAMS
Subtitle A—Tobacco Price Support Program
SEC. 201. INTERIM REFORM OF TOBACCO PRICE

SUPPORT PROGRAM.

(a) PRICE SUPPORT RATES.—Section 106 of
the Agricultural Act of 1949 (7 U.S.C. 1445) is
amended—

(1) by striking subsection (a) and inserting
the following:

‘‘(a) IN GENERAL.—The price support rate
for each kind of tobacco for which quotas
have been approved shall be reduced by—

‘(1) for the 1999 crop, 25 percent from the
1998 support rate for the kind of tobacco in-
volved;

‘(2) for the 2000 crop, 10 percent from the
1999 support rate for the kind of tobacco in-
volved; and

“(3) for the 2001 crop, 10 percent from the
2000 support rate for the kind of tobacco in-
volved.”’;

(2) by striking subsections (b) and (f); and

(3) by redesignating subsection (c), (d), and
(g) as subsections (b), (¢), and (d), respec-
tively.

(b) BUDGET DEFICIT ASSESSMENT.—Section
106 of the Agricultural Act of 1949 (7 U.S.C.
1445) (as amended by subsection (a)(3)) is
amended by striking subsection (d) and in-
serting the following:

¢“(d) ToBACCO TRANSITION PAYMENT.—Effec-
tive only for the 1998 crop of tobacco, the
Secretary of the Treasury shall transfer
from the Tobacco Transition Account of the
National Tobacco Settlement Trust Fund an
amount equal to the product obtained by
multiplying—

‘(1) the amount per pound equal to 2 per-
cent of the national price support level for
each kind of tobacco for which price support
is made available under this Act; and

‘(2) the total quantity of the kind of to-
bacco that is produced or purchased in, or
imported into, the United States.”.

(c) No NET CosT ToBACCO FUND AND AcC-
COUNT.—

(1) NO NET COST TOBACCO FUND.—Section
106A of the Agricultural Act of 1949 (7 U.S.C.
1445-1) is amended to read as follows:

“SEC. 106A. NO NET COST TOBACCO FUND.

‘‘(a) DEFINITIONS.—In this section:

‘(1) ASSOCIATION.—The term ‘association’
means a producer-owned cooperative mar-
keting association that has entered into a
loan agreement with the Corporation to
make price support available to producers of
a kind of tobacco.

‘(2) CORPORATION.—The term ‘Corporation’
means the Commodity Credit Corporation,
an agency and instrumentality of the United
States within the Department of Agriculture
through which the Secretary makes price
support available to producers.

“(3) NET GAINS.—The term ‘net gains’
means the amount by which the total pro-
ceeds obtained from the sale by an associa-
tion of a crop of quota tobacco pledged to the
Corporation for a price support loan exceeds
the principal amount of the price support
loan made by the Corporation to the associa-
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tion on the crop, plus interest, charges, and
costs of administering the price support pro-
gram.

‘“(4) NO NET COST TOBACCO FUND.—The term
‘No Net Cost Tobacco Fund’ means the cap-
ital account established within each associa-
tion under this section.

‘“(5) PURCHASER.—The term ‘purchaser’
means any person who purchases in the
United States, either directly or indirectly
for the account of the person or another per-
son, Flue-cured or burley quota tobacco.

‘“(6) QUOTA TOBACCO.—The term ‘quota to-
bacco’ means any kind of tobacco for which
marketing quotas are in effect or for which
marketing quotas are not disapproved by
producers.

‘(7) TRUST FUND.—The term ‘Trust Fund’
means the National Tobacco Settlement
Trust Fund established in the Treasury of
the United States consisting of amounts that
are appropriated or credited to the Trust
Fund from the tobacco settlement approved
by Congress.

‘“(b) PRICE SUPPORT PROGRAM; LLOANS.—The
Secretary—

‘(1) may carry out the tobacco price sup-
port program through the Corporation; and

‘“(2) shall, except as otherwise provided by
this section, continue to make price support
available to producers through loans to asso-
ciations that, under agreements with the
Corporation, agree to make loan advances to
producers.

“‘(c) ESTABLISHMENT OF FUND.—

‘(1) IN GENERAL.—Each association shall
establish within the association a No Net
Cost Tobacco Fund.

‘“(2) AMOUNT.—There shall be transferred
from the Trust Fund to each No Net Cost To-
bacco Fund such amount as the Secretary
determines will be adequate to reimburse the
Corporation for any net losses that the Cor-
poration may sustain under its loan agree-
ments with the association, based on—

“(A) reasonable estimates of the amounts
that the Corporation has lent or will lend to
the association for price support for the 1982
and subsequent crops of quota tobacco, ex-
cept that for the 1986 and subsequent crops of
burley quota tobacco, the Secretary shall de-
termine the amount of assessments without
regard to any net losses that the Corporation
may sustain under the loan agreements of
the Corporation with the association for the
1983 crop of burley quota tobacco;

‘“(B) the cost of administering the tobacco
price support program (as determined by the
Secretary); and

‘“(C) the proceeds that will be realized from
the sales of tobacco that are pledged to the
Corporation by the association as security
for loans.

()
shall—

‘(1) require that the No Net Cost Tobacco
Fund established by each association be kept
and maintained separately from all other ac-
counts of the association and be used exclu-
sively, as prescribed by the Secretary, for
the purpose of ensuring, insofar as prac-
ticable, that the Corporation, under its loan
agreements with the association with re-
spect to 1982 and subsequent crops of quota
tobacco, will suffer no net losses (including
recovery of the amount of loans extended to
cover the overhead costs of the association),
after any net gains are applied to net losses
of the Corporation under paragraph (3), ex-
cept that, notwithstanding any other provi-
sion of law, the association may, with the
approval of the Secretary, use funds in the
No Net Cost Tobacco Fund, including inter-
est and other earnings, for—

‘“(A) the purposes of reducing the associa-
tion’s outstanding indebtedness to the Cor-
poration associated with 1982 and subsequent
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crops of quota tobacco and making loan ad-
vances to producers as authorized; and

“(B) any other purposes that will be mutu-
ally beneficial to producers and purchasers
and to the Corporation;

‘(2) permit an association to invest the
funds in the No Net Cost Tobacco Fund in
such manner as the Secretary may approve,
and require that the interest or other earn-
ings on the investment shall become a part
of the No Net Cost Tobacco Fund;

‘“(3) require that loan agreements between
the Corporation and the association provide
that the Corporation shall retain the net
gains from each of the 1982 and subsequent
crops of tobacco pledged by the association
as security for price support loans, and that
the net gains will be used for the purpose
of—

‘‘(A) offsetting any losses sustained by the
Corporation under its loan agreements with
the association for any of the 1982 and subse-
quent crops of tobacco; or

‘“(B) reducing the outstanding balance of
any price support loan made by the Corpora-
tion to the association under the loan agree-
ments for 1982 and subsequent crops of to-
bacco; and

‘“(4) effective for the 1986 and subsequent
crops of quota tobacco, if the Secretary de-
termines that the amount in the No Net Cost
Tobacco Fund or the net gains referred to in
paragraph (3) exceeds the total amount nec-
essary for the purposes specified in this sec-
tion, suspend the transfer of amounts from
the Trust Fund to the No Net Cost Tobacco
Fund under this section.

‘‘(e) NONCOMPLIANCE.—

‘(1) IN GENERAL.—If any association that
has entered into a loan agreement with the
Corporation with respect to any of the 1982
or subsequent crops of quota tobacco fails or
refuses to comply with this section (includ-
ing regulations promulgated under this sec-
tion) or the terms of the agreement, the Sec-
retary may terminate the agreement or pro-
vide that no additional loan funds may be
made available under the agreement to the
association.

‘“(2) PRICE SUPPORT.—If the Secretary
takes action under paragraph (1), the Sec-
retary shall make price support available to
producers of the kind or kinds of tobacco,
the price of which had been supported
through loans to the association, through
such other means as are authorized by this
Act or the Commodity Credit Corporation
Charter Act (15 U.S.C. 714 et seq.).

“(f) TERMINATION OF AGREEMENT OR ASSO-
CIATION.—If, under subsection (e), a loan
agreement with an association is termi-
nated, or if an association having a loan
agreement with the Corporation is dissolved,
merges with another association, or other-
wise ceases to operate, the No Net Cost To-
bacco Fund or the net gains referred to in
subsection (d)(3) shall be applied or disposed
of in such manner as the Secretary may ap-
prove or prescribe, except that the net gains
shall, to the extent necessary, first be ap-
plied or used for the purposes specified in
this section.

“(g) REGULATIONS.—The Secretary shall
issue such regulations as are necessary to
carry out this section.”.

(2) NO NET COST TOBACCO ACCOUNT.—Section
106B of the Agricultural Act of 1949 (7 U.S.C.
1445-2) is amended to read as follows:

“SEC. 106B. NO NET COST TOBACCO ACCOUNT.

‘‘(a) DEFINITIONS.—In this section:

‘(1) AREA.—The term ‘area’, when used in
connection with an association, means the
general geographical area in which farms of
the producer-members of the association are
located, as determined by the Secretary.

‘(2) ASSOCIATION.—The term ‘association’
has the meaning given the term in section
106A(a)(1).
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‘(3) CORPORATION.—The term ‘Corporation’
has the meaning given the term in section
106A(a)(2).

‘‘(4) NET GAINS.—The term ‘net gains’ has
the meaning given the term in section
106A(a)(3).

“(6) NO NET COST TOBACCO ACCOUNT.—The
term ‘No Net Cost Tobacco Account’ means
an account established by and in the Cor-
poration for an association under this sec-
tion.

‘“(6) PURCHASER.—The term ‘purchaser’ has
the meaning given the term in section
106A(a)(5).

“(7) ToBACcCO.—The term ‘tobacco’ means
any kind of tobacco (as defined in section
301(b) of the Agricultural Adjustment Act of
1938 (7 U.S.C. 1301(b))) for which marketing
quotas are in effect or for which marketing
quotas are not disapproved by producers.

‘(8) TRUST FUND.—The term ‘Trust Fund’
has the meaning given the term in section
106A(a)(7).

‘“(b) PRICE SUPPORT PROGRAM; LOANS.—
Notwithstanding section 106A, the Secretary
shall, on the request of any association, and
may, if the Secretary determines, after con-
sultation with the association, that the ac-
cumulation of the No Net Cost Tobacco Fund
for the association under section 106A is, and
is likely to remain, inadequate to reimburse
the Corporation for net losses that the Cor-
poration sustains under its loan agreements
with the association—

‘(1) continue to make price support avail-
able to producers through the association in
accordance with loan agreements entered
into between the Corporation and the asso-
ciation; and

‘(2) establish and maintain in accordance
with this section a No Net Cost Tobacco Ac-
count for the association in lieu of the No
Net Cost Tobacco Fund established within
the association under section 106A.

“(c) ESTABLISHMENT OF ACCOUNT.—

‘(1) IN GENERAL.—A No Net Cost Tobacco
Account established for an association under
subsection (b)(2) shall be established within
the Corporation.

‘(2) AMOUNT.—There shall be transferred
from the Trust Fund to each No Net Cost To-
bacco Account such amount as the Secretary
determines will be adequate to reimburse the
Corporation for any net losses that the Cor-
poration may sustain under its loan agree-
ments with the association, based on—

‘“(A) reasonable estimates of the amounts
that the Corporation has lent or will lend to
the association for price support for the 1982
and subsequent crops of quota tobacco, ex-
cept that for the 1986 and subsequent crops of
burley quota tobacco, the Secretary shall de-
termine the amount of assessments without
regard to any net losses that the Corporation
may sustain under the loan agreements of
the Corporation with the association for the
1983 crop of burley quota tobacco;

‘“(B) the cost of administering the tobacco
price support program (as determined by the
Secretary); and

‘(C) the proceeds that will be realized from
the sales of the kind of tobacco involved that
are pledged to the Corporation by the asso-
ciation as security for loans.

“(3) ADMINISTRATION.—On the establish-
ment of a No Net Cost Tobacco Account for
an association, any amount in the No Net
Cost Tobacco Fund established within the
association under section 106A shall be ap-
plied or disposed of in such manner as the
Secretary may approve or prescribe, except
that the amount shall, to the extent nec-
essary, first be applied or used for the pur-
poses specified in that section.

‘(d) USE.—Amounts deposited in a No Net
Cost Tobacco Account established for an as-
sociation shall be used by the Secretary for
the purpose of ensuring, insofar as prac-
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ticable, that the Corporation under its loan
agreements with the association will suffer,
with respect to the crop involved, no net
losses (including recovery of the amount of
loans extended to cover the overhead costs of
the association), after any net gains are ap-
plied to net losses of the Corporation under
subsection (g).

‘‘(e) EXCESS AMOUNTS.—If the Secretary de-
termines that the amount in the No Net Cost
Tobacco Account or the net gains referred to
in subsection (g) exceed the total amount
necessary to carry out this section, the Sec-
retary shall suspend the transfer of amounts
from the Trust Fund to the No Net Cost To-
bacco Account under this section.

“(f) TERMINATION OF AGREEMENT OR ASSO-
CIATION.—In the case of an association for
which a No Net Cost Tobacco Account is es-
tablished under subsection (b)(2), if a loan
agreement between the Corporation and the
association is terminated, if the association
is dissolved or merges with another associa-
tion that has entered into a loan agreement
with the Corporation to make price support
available to producers of the kind of tobacco
involved, or if the No Net Cost Tobacco Ac-
count terminates by operation of law,
amounts in the No Net Cost Tobacco Ac-
count and the net gains referred to in sub-
section (g) shall be applied to or disposed of
in such manner as the Secretary may pre-
scribe, except that the net gains shall, to the
extent necessary, first be applied to or used
for the purposes specified in this section.

‘(g) NET GAINS.—The provisions of section
106A(d)(3) relating to net gains shall apply to
any loan agreement between an association
and the Corporation entered into on or after
the establishment of a No Net Cost Tobacco
Account for the association under subsection
(0)(2).

“(h) REGULATIONS.—The Secretary shall
issue such regulations as are necessary to
carry out this section.”.

(3) CONFORMING AMENDMENTS.—

(A) Section 314(a) of the Agricultural Ad-
justment Act of 1938 (7 U.S.C. 1314(a)) is
amended in the first sentence—

(i) by striking ““(1)”’; and

(ii) by striking ‘, or (2)” and all that fol-
lows through ‘“106B(d)(1) of that Act’.

(B) Section 320B(c)(1) of the Agricultural
Adjustment Act of 1938 (7 U.S.C. 1314h(c)(1))
is amended by inserting after ‘‘1445-2) the
following: ‘“‘(as in effect before the effective
date of the amendments made by section
201(c) of the Tobacco Transition Act)’.

(d) ADMINISTRATIVE COSTS.—Section 1109 of
the Agriculture and Food Act of 1981 (Public
Law 97-98; 7 U.S.C. 1445 note) is repealed.

(e) CROPS.—This section and the amend-
ments made by this section shall apply with
respect to the 1999 and subsequent crops of
the kind of tobacco involved.

SEC. 202. TERMINATION OF TOBACCO PRICE SUP-
PORT PROGRAM.

(a) PARITY PRICE SUPPORT.—Section 101 of
the Agricultural Act of 1949 (7 U.S.C. 1441) is
amended—

(1) in the first sentence of subsection (a),
by striking ‘‘tobacco (except as otherwise
provided herein), corn,” and inserting
‘‘corn’’;

(2) by striking subsections (c¢), (g), (h), and
1

(3) in subsection (d)(3)—

(A) by striking ‘¢, except tobacco,’’; and

(B) by striking ‘‘and no price support shall
be made available for any crop of tobacco for
which marketing quotas have been dis-
approved by producers;’’; and

(4) by redesignating subsections (d) and (e)
as subsections (¢) and (d), respectively.

(b) TERMINATION OF TOBACCO PRICE SUP-
PORT AND NO NET COST PROVISIONS.—Sec-
tions 106, 106A, and 106B of the Agricultural
Act of 1949 (7 U.S.C. 1445, 1445-1, 1445-2) are
repealed.
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(c) DEFINITION OF BASIC AGRICULTURAL
CoMMODITY.—Section 408(c) of the Agricul-
tural Act of 1949 (7 U.S.C. 1428(c)) is amended
by striking ‘‘tobacco,”.

(d) REVIEW OF BURLEY TOBACCO IMPORTS.—
Section 3 of Public Law 98-59 (7 U.S.C. 625) is
repealed.

(e) POWERS OF COMMODITY CREDIT CORPORA-
TION.—Section 5 of the Commodity Credit
Corporation Charter Act (15 U.S.C. 714c) is
amended by inserting ‘‘(other than tobacco)”’
after ‘‘agricultural commodities’ each place
it appears.

(f) TRANSITION PROVISIONS.—

(1) LIABILITY.—The amendments made by
this section shall not affect the liability of
any person under any provision of law as in
effect before the effective date of this sec-
tion.

(2) TOBACCO STOCKS AND LOANS.—The Sec-
retary shall issue regulations that require—

(A) the orderly disposition of tobacco
stocks; and

(B) the repayment of all tobacco price sup-
port loans by not later than 1 year after the
effective date of this section.

(g) CrROPS.—This section and the amend-
ments made by this section shall apply with
respect to the 2002 and subsequent crops of
the kind of tobacco involved.

Subtitle B—Tobacco Production Adjustment
Programs
SEC. 211. TERMINATION OF TOBACCO PRODUC-
TION ADJUSTMENT PROGRAMS.

(a) DECLARATION OF PoLICY.—Section 2 of
the Agricultural Adjustment Act of 1938 (7
U.S.C. 1282) is amended by striking ‘‘to-
bacco,”.

(b) DEFINITIONS.—Section 301(b) of the Ag-
ricultural Adjustment Act of 1938 (7 U.S.C.
1301(b)) is amended—

(1) in paragraph (3)—

(A) by striking subparagraph (C); and

(B) by redesignating subparagraph (D) as
subparagraph (C);

(2) in paragraph (6)(A), by striking ‘‘to-
bacco,”’;

(3) in paragraph (7), by striking the fol-
lowing:

““tobacco (flue-cured), July 1—June 30;

‘““tobacco (other than flue-cured), October
1-September 30;”’;

(4) in paragraph (10)—

(A) by striking subparagraph (B); and

(B) by redesignating subparagraph (C) as
subparagraph (B);

(5) in paragraph (11)(B), by striking ‘‘and
tobacco’;

(6) in paragraph (12),
bacco,’’;

(7) in paragraph (14)—

(A) in subparagraph (A), by striking “‘(A)”’;
and

(B) by striking subparagraphs (B), (C), and
(D);

(8) by striking paragraph (15);

(9) in paragraph (16)—

(A) by striking subparagraph (B); and

(B) by redesignating subparagraph (C) as
subparagraph (B); and

(10) by redesignating paragraphs (16) and
(17) as paragraphs (15) and (16), respectively.

(c) PARITY PAYMENTS.—Section 303 of the
Agricultural Adjustment Act of 1938 (7 U.S.C.
1303) is amended in the first sentence by
striking ‘‘rice, or tobacco,” and inserting ‘‘or
rice,”.

(d) MARKETING QUOTAS.—Part I of subtitle
B of title III of the Agricultural Adjustment
Act of 1938 (7 U.S.C. 1311 et seq.) is repealed.

(e) ADMINISTRATIVE PROVISIONS.—Section
361 of the Agricultural Adjustment Act of
1938 (7 U.S.C. 1361) is amended by striking
“tobacco,’.

(f) ADJUSTMENT OF QUOTAS.—Section 371 of
the Agricultural Adjustment Act of 1938 (7
U.S.C. 1371) is amended—

by striking ‘‘to-
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(1) in the first sentence of subsection (a),
by striking ‘‘peanuts, or tobacco’ and insert-
ing ‘“‘or peanuts’’; and

(2) in the first sentence of subsection (b),
by striking ‘‘peanuts or tobacco’ and insert-
ing ‘‘or peanuts’’.

(g) REPORTS AND RECORDS.—Section 373 of
the Agricultural Adjustment Act of 1938 (7
U.S.C. 1373) is amended—

(1) by striking ‘‘peanuts, or tobacco’ each
place it appears in subsections (a) and (b)
and inserting ‘‘or peanuts’’; and

(2) in subsection (a)—

(A) in the first sentence, by striking ‘‘all
persons engaged in the business of redrying,
prizing, or stemming tobacco for pro-
ducers,”; and

(B) in the last sentence, by striking ‘$500;”’
and all that follows through the period at
the end of the sentence and inserting “$500.”.

(h) REGULATIONS.—Section 375(a) of the Ag-
ricultural Adjustment Act of 1938 (7 U.S.C.
1375(a)) is amended by striking ‘‘peanuts, or
tobacco’ and inserting ‘‘or peanuts’’.

(i) EMINENT DOMAIN.—Section 378 of the
Agricultural Adjustment Act of 1938 (7 U.S.C.
1378) is amended—

(1) in the first sentence of subsection (c),
by striking ‘‘cotton, tobacco, and peanuts”
and inserting ‘‘cotton and peanuts’’; and

(2) by striking subsections (d), (e), and (f).

(j) BURLEY TOBACCO FARM RECONSTITU-
TION.—Section 379 of the Agricultural Ad-
justment Act of 1938 (7 U.S.C. 1379) is amend-
ed—

(1) in subsection (a)—

(A) by striking ‘‘(a)’’; and

(B) in paragraph (6), by striking ‘¢, but this
clause (6) shall not be applicable in the case
of burley tobacco’; and

(2) by striking subsections (b) and (c).

(k) ACREAGE-POUNDAGE QUOTAS.—Section 4
of the Act entitled ‘“An Act to amend the Ag-
ricultural Adjustment Act of 1938, as amend-
ed, to provide for acreage-poundage mar-
keting quotas for tobacco, to amend the to-
bacco price support provisions of the Agri-
cultural Act of 1949, as amended, and for
other purposes’”, approved April 16, 1965
(Public Law 89-12; 7 U.S.C. 1314c note), is re-
pealed.

(1)  BURLEY TOBACCO ACREAGE ALLOT-
MENTS.—The Act entitled ‘“‘An Act relating
to burley tobacco farm acreage allotments
under the Agricultural Adjustment Act of
1938, as amended”’, approved July 12, 1952 (7
U.S.C. 1315), is repealed.

(m) TRANSFER OF ALLOTMENTS.—Section
703 of the Food and Agriculture Act of 1965 (7
U.S.C. 1316) is repealed.

(n) ADVANCE RECOURSE LOANS.—Section
13(a)(2)(B) of the Food Security Improve-
ments Act of 1986 (7 U.S.C. 1433c-1(a)(2)(B)) is
amended by striking ‘‘tobacco and’’.

(0) ToBACCO FIELD MEASUREMENT.—Section
1112 of the Omnibus Budget Reconciliation
Act of 1987 (Public Law 100-203) is amended
by striking subsection (c).

(p) LIABILITY.—The amendments made by
this section shall not affect the liability of
any person under any provision of law as in
effect before the effective date under sub-
section (q).

(q) CrROPS.—This section and the amend-
ments made by this section shall apply with
respect to the 1999 and subsequent crops of
the kind of tobacco involved.

TITLE III—FUNDING
SEC. 301. TRUST FUND.

(a) REQUEST.—The Secretary of Agri-
culture shall request the Secretary of the
Treasury to transfer, from the Tobacco
Transition Account in the Trust Fund,
amounts authorized under sections 104, 105,
and 111, and the amendments made by sec-
tion 201, to the account of the Commodity
Credit Corporation.
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(b) TRANSFER.—On receipt of such a re-
quest, the Secretary of the Treasury shall
transfer amounts requested under subsection
(a).

(c) Use.—The Secretary of Agriculture
shall use the amounts transferred under sub-
section (b) to carry out the activities de-
scribed in subsection (a).

(d) TERMINATION OF AUTHORITY.—The au-
thority provided under this section shall ex-
pire on September 30, 2001.

SEC. 302. COMMODITY CREDIT CORPORATION.

The Secretary may use the funds, facili-
ties, and authorities of the Commodity Cred-
it Corporation to carry out this Act and the
amendments made by this Act.

By Mr. LAUTENBERG (for him-
self and Mr. BAUCUS):

S. 1317. A bill to amend the Com-
prehensive Environmental Response,
Compensation, and Liability Act of
1980 to expand the opportunity for
health protection for citizens affected
by hazardous waste sites; to the Com-
mittee on Environment and Public
Works.

THE ENVIRONMENTAL HEALTH PROTECTION ACT

Mr. LAUTENBERG. Mr. President,
all across America toxic time bombs
lurk beneath the soil. Many of our fam-
ilies find their futures poisoned by a
long-gone industrial past.

And sadly we’ve made our families—
especially our children—the canaries in
the coal mine. Only after they’ve been
stricken, do we move on the danger.

We need to change our emphasis.

Mr. President, we should help local
communities meet the health treats
bubbling up from toxic waste sites.
That is why I am today introducing the
Environmental Health Protection
Act—Ilegislation to require the Agency
for Toxic Substances and Disease Reg-
istry [ASTDR] to actively work with
local community health and safety
leaders both to design and train local
health authorities to better manage a
potential toxic hazard and to design
site-specific remedies and monitoring
systems.

Today, the ranking member of the
Environmental and Public works Com-
mittee, Senator BAUCUS, is joining
with me in introducing legislation to
significantly boost the role that public
health considerations play in Super-
fund decisions.

Mr. President, the potential health
hazard posed from toxic waste dumps is
great and growing.

According to a recent study of 136
Superfund toxic waste sites by the
Agency for Toxic Substance and Dis-
ease Registry [ASTDR], more than half
the sites they examined represent seri-
ous, ongoing public health hazards.
ATSDR placed an additional 23 percent
of toxic waste sites in an indetermi-
nate hazard category because they po-
tentially pose a long-term risk to
human life.

Communities and community leaders
must have the tools and resources to
meet these potential disaster—just like
we prepare communities to meet po-
tential natural disasters.

ATSDR recently determined that 11
million Americans reside within 1 mile
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of the 1,309 Superfund National Pri-
ority List [NPL] sites. These families
are at particular risk from the haz-
ardous substances wafting through the
air they breath or oozing into water
they drink.

The problems that communities face
from toxic waste dumps are immense
and complicated by the need for spe-
cialized knowledge, training and skills
to address toxic waste problems. Dr.
Barry Johnson of the ATSDR recently
testified before the Superfund Sub-
committee of the Senate Environment
and Public Works Committee about the
kinds of health problems communities
face. He told the committee that:

ATSDR health investigations at haz-
ardous waste sites across the country
found that nearby residents were ex-
posed to increased health risk from a
wide variety of maladies including:
birth defects; nerve damage; skin dis-
orders; leukemia; cardiovascular ab-
normalities; respiratory problems, and
immune disorders.

Two sets of studies in my home State
of New Jersey—one carried out by the
Environmental Protection Agency
[EPA] and the other by the New Jersey
School of Medicine and Dentistry—
showed an increase in cancer cases in
counties surrounding hazardous waste
sites. The New Jersey Medicine study
by Dr. G. Najem found that age-ad-
justed gastrointestinal cancer morality
rates were higher in 20 of New Jersey’s
21 counties than national rates.

An ATSDR 1995 study of residents of
Forest City and Glover, MO, who live
near Superfund sites, showed an in-
crease in reports of breathing disorders
and decreased pulmonary function; es-
pecially among nonsmoking women.

Compilation of studies in California
report the occurrence of an increased
risk of birth defects in the children of
women living near the State’s 700 haz-
ardous waste sites.

The results of another recent study
funded by ATSDR and performed by
the New Jersey Department of Health,
are particularly disturbing and, under-
standably, have frightened many of my
constituents in the town of Maywood,
NJ. The study reviewed data gathered
on 15,000 residents living near Super-
fund sites and found the incidence of
brain cancers running at 50 percent
above the expected level. In addition,
the study found cancer clusters—areas
with unusually high rates of certain
forms of cancer—existing in Ocean
County and distressing 50 percent in-
crease in various kinds of childhood
cancers.

In short, ATSDR research dem-
onstrates how important it is to the
health of Americans living near Super-
fund sites to clean up those sites as
quickly as possible. And this is no
small task.

Communities struggling to come to
grips with the potential health hazards
of a toxic waste dump are too often left
to fend for themselves. No one agency
is specifically charged with coordi-
nating the various health-relief efforts
these families need.
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Currently, EPA uses a risk assess-
ment process to write plans for dealing
with the problems posed by toxic sites.
As a result, the selection of contain-
ment as a remedy rather than remov-
ing the toxins from a site has grown to
30 percent of the EPA remedy deci-
sions. If containment is to work for the
communities surrounding Superfund
and other toxic sites, we must increase
health monitoring and provide other
health care assistance, advice, and
tools to those living with near these
sites.

Congress established ATSDR specifi-
cally to address possible health prob-
lems arising from Superfund sites. Now
is the time to use what we have learned
and to actively involve local commu-
nities in their efforts to meet the
health challenges posed by the haz-
ardous waste sites. This bill requires
ATSDR to do just that.

First, my bill both allows ATSDR to
study any location where there is con-
cern that hazardous wastes threatens
public health and requires that ATSDR
work closely with State and local
health officials in making its assess-
ment. Presently, Mr. President, State
and local health and environmental of-
ficials are only required to be involved
at sites listed on the Environmental
Protection Agency’s national list of
priority sites—the National Priority
List [NPL]. By mandating that ATSDR
work with the State and local officials
from the get-go at any potential site,
we will be insuring the understanding,
cooperation, and consultation nec-
essary to effective environmental
cleanup exists in a community.

Second, critics frequently complain
that ATSDR’s health assessments are
completed too late in the process to be
of any real use to the local officials
struggling to manage the health im-
pact of a hazardous waste site on a
community. This bill changes the way
EPA and the health authorities do
their job. It requires EPA to notify
local and State health officials early in
the process that an investigation is
commencing and to better coordinate
its activities with local authorities so
that EPA’s proposed remedy better re-
flects local conditions and needs.

Third, this bill requires EPA to di-
rectly involve State and local health
officials in decisions concerning anal-
ysis and sampling methods used at haz-
ardous sites. State and local health of-
ficials are often the frontline experts.
They have important first-hand infor-
mation on how a toxic waste dump af-
fects their community. Working with
EPA, they can better determine and
analyze possible health problems pat-
terns in a community and whether that
arises from a toxic waste dump. With
this information, EPA can zero-in on
those areas for additional sampling and
further studies and design a site appro-
priate remedy that meets the special
circumstances of the affected commu-
nity.

Fourth—and this is critically impor-
tant—better training and up-to-date
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information are essential to helping
communities deal with hazardous
waste sites. This legislation will ensure
that State and local health officials re-
ceive the training and technical infor-
mation they need to diagnose and treat
environmental health problems, and it
will also empower local authorities to
help EPA make appropriate, site-spe-
cific decisions about clean up remedies.

Fifth, this bill requires that when
EPA selects to leave toxic wastes in
place, then EPA must work with local
health officials to design a site specific
health monitoring program. This will
be paid for by the parties responsible
for the hazard, and those requirements
will become an enforceable part of any
clean up agreement. It will no longer
be adequate for a polluter to simply
build a fence around a toxic waste site
and hope the toxins stay in and com-
munity residents stay out. EPA’s rem-
edy must now ensure that the health of
the residents in the line of fire is pro-
tected first, foremost, and always. And,
when EPA revisits a site to evaluate
whether the clean up is working, EPA
will now specifically have to consider
the recommendations of local health
officials on the effectiveness and appro-
priateness of the solution.

Since the Superfund amendments of
1986, the communities near hazardous
waste sites have appealed to us to
strengthen the public health require-
ments of the law. A major focus of our
efforts in cleaning up toxic waste must
be the health of our people. This bill
will put community health and safety
back at the top of the Superfund agen-
da. It will increase the information
available to the public and cooperation
between public health officials at all
levels of government. It will result in
health considerations being made a
central part of any discussions of clean
up strategies and effective long-term
monitoring of toxic waste sites. This
bill will ensure that the remedy chosen
by EPA better protects the millions of
Americans who live around our na-
tion’s hazardous waste sites.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1317

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Environ-
mental Health Protection Act of 1997".

SEC. 2. DEFINITIONS.

(a) GENERAL DEFINITIONS.—Section 101 of
the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42
U.S.C. 9601) is amended by adding at the end
the following:

“(39) ATSDR.—The term ‘ATSDR’ means
the Agency for Toxic Substances and Disease
Registry.”.

(b) DEFINITIONS IN THE PUBLIC PARTICIPA-
TION SECTION.—

(1) IN GENERAL.—Section 117 of the Com-
prehensive Environmental Response, Com-
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pensation, and Liability Act of 1980 (42
U.S.C. 9617) is amended—

(A) by redesignating subsections (a)
through (e) as subsections (b) through (f), re-
spectively; and

(B) by inserting after the section heading
the following:

‘‘(a) DEFINITIONS.—In this section:

‘(1) AFFECTED COMMUNITY.—The term ‘af-
fected community’ means a group of 2 or
more individuals who may be affected by the
release or threatened release of a hazardous
substance, pollutant, or contaminant from a
covered facility.

‘‘(2) COVERED FACILITY.—The term ‘covered
facility’ means a facility—

‘““(A) that has been listed or proposed for
listing on the National Priorities List;

‘“(B) at which the Administrator is under-
taking a removal action that it is antici-
pated will exceed—

‘(i) in duration, 1 year; or

‘“(ii) in cost, the funding limit under sec-
tion 104; or

‘(C) with respect to which the Adminis-
trator of ATSDR has approved a petition re-
questing a health assessment or other re-
lated health activity under section
104(1)(6)(B).

¢(3) WASTE SITE INFORMATION OFFICE.—The
term ‘waste site information office’ means a
waste site information office established
under subsection (j).”.

(2) CONFORMING AMENDMENTS.—

(A) Title I of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act of 1980 is amended—

(1) in section 111(a)(5) (42 U.S.C. 9611), by
striking ‘“117(e)”’ and inserting *‘117(f)"’;

(ii) in section 113(k)(2)(B) (42 U.S.C. 9613)—

(I) in clause (iii), by striking ‘117(a)(2)”
and inserting ““117(b)(2)"’; and

(IT) in the third sentence,
“117(d)”’ and inserting ‘‘117(e)’’.

(B) Section 2705(e) of title 10, United States
Code, is amended—

(i) by striking
“117(£); and

(ii) by striking ‘(42 U.S.C. 9617(e))”’ and in-
serting ‘(42 U.S.C. 9617(f))”".

SEC. 3. AGENCY FOR TOXIC SUBSTANCES AND
DISEASE REGISTRY.

(a) NOTICE TO HEALTH AUTHORITIES.—Sec-
tion 104(b) of Comprehensive Environmental
Response, Compensation, and Liability Act
of 1980 (42 U.S.C. 9604(b)) is amended by add-
ing at the end the following:

‘(3) NOTICE TO HEALTH AUTHORITIES.—The
President shall notify State, local, and tribal
public health authorities whenever a release
or a hazardous substance, pollutant, or con-
taminant has occurred, is occurring, or is
about to occur, or there is a threat of such a
release, and the release or threatened release
is under investigation pursuant to this sec-
tion.”.

(b) AMENDMENTS RELATING TO ATSDR.—
Section 104(i) of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act of 1980 (42 U.S.C. 9604(i)) is amended—

(1) in paragraph (1)—

(A) in the second sentence, by striking
“‘and appropriate State and local health offi-
cials’ and inserting ‘‘the Indian Health Serv-
ice, and appropriate State, tribal, and local
health officials’’;

(B) in subparagraphs (A) and (C), by insert-
ing ‘“‘and Indian tribes’ after ‘‘States’’; and

(C) by striking the last sentence and in-
serting the following flush sentence: “In a
public health emergency, exposed persons
shall be eligible for referral to licensed or ac-
credited health care providers.’’;

(2) in paragraph (3)—

(A) in the matter following subparagraph
(©)—

(i) by striking the sentence beginning ‘“The
profiles required’’;

by striking

“117(e)” and inserting
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(ii) in the sentence beginning ‘‘The profiles
prepared’’, by inserting before the period at
the end the following: ‘‘and of substances not
on the list, but that have been detected at
covered facilities (within the meaning of sec-
tion 117) and are determined by the Adminis-
trator of ATSDR to pose a significant poten-
tial threat to human health due to their
known or suspected toxicity to humans and
the potential for human exposure to such
substances at such facilities.”’;

(iii) in the sentence beginning ‘‘Profiles re-
quired under’, by striking ‘‘, but no less
often” and all that follows through the pe-
riod at the end and inserting ‘‘if the Admin-
istrator of ATSDR determines that there is
significant new information.”’; and

(iv) in the last sentence, by inserting ‘‘and
Indian tribes’ after ‘‘States’’; and

(B) by inserting after subparagraph (C) the

following:

‘(D) Evaluations of the cumulative effects
(including synergistic effects) of other
chemicals.”’;

(3) in paragraph (4)—

(A) in the first sentence, by striking
‘“‘State officials’ and inserting ‘‘State, trib-
al,”’; and

(B) in the second sentence, by inserting ‘‘or
Indian tribes’ after ‘‘States’’;

(4) in paragraph (5)(A)—

(A) in the first sentence, by inserting ‘‘and
the Indian Health Service’” after ‘‘Public
Health Service’’;

(B) in the second sentence, by inserting
after ‘‘program of research’ the following:
‘“‘conducted directly or by such means as co-
operative agreements and grants with appro-
priate public and nonprofit institutions. The
program shall be’’; and

(C) in the last sentence—

(i) in clause (iii), by striking ‘‘and’ at the
end;

(ii) by redesignating clause (iv) as clause
(vi); and

(iii) by inserting after clause (iii) the fol-
lowing:

‘(iv) laboratory and other studies that can
lead to the development of innovative tech-
niques for predicting organ-specific, tissue-
specific, and system-specific acute and
chronic toxicity associated with a covered
facility; and

‘(v) laboratory and other studies to deter-
mine the health effects of substances com-
monly found in combination with other sub-
stances, and the short, intermediate, and
long-term cumulative health effects (includ-
ing from synergistic impacts).”’;

(5) in paragraph (6)—

(A) by striking ““(6)(A) The Administrator”
and all that follows through the end of sub-
paragraph (A) and inserting the following:

‘(6) HEALTH ASSESSMENTS AND RELATED
HEALTH ACTIVITIES.—

‘‘(A) REQUIREMENTS.—The Administrator of
ATSDR shall perform a health assessment or
related health activity (including, as appro-
priate, biomedical testing, clinical evalua-
tions, medical monitoring, and referral to
accredited health care providers or any other
health activity authorized in this sub-
section) for each covered facility (as defined
in section 117(a)).”’;

(B) in subparagraph (B)—

(i) in the first sentence, by inserting ‘‘or
other health related activity’’ after ‘‘health
assessments’’;

(ii) in the second sentence, by inserting ‘‘or
other health related activity’’ after ‘‘health
assessment’’; and

(iii) in the third sentence—

(I) by inserting ‘‘or other health related ac-
tivity’’ after ‘“‘health assessment’ the first
place it appears; and

(IT) by striking ‘‘a health assessment’ the
second place it appears and inserting ‘‘the
requested activity’’;
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(C) in subparagraph (C)—

(i) in the first sentence—

(I) by inserting ‘‘or other health related ac-
tivity’’ after ‘‘health assessments’’; and

(IT) by striking ‘‘existing health assess-
ment data’ and inserting ‘‘data from exist-
ing health assessments or related activity’’;
and

(ii) in the second sentence, by inserting ‘‘or
other health related activity’ after ‘‘health
assessments’’;

(D) in subparagraph (D), by adding at the
end the following: ‘“The President and the
Administrator of ATSDR shall obtain and
exchange facility characterization data and
other information necessary to make a pub-
lic health determination sufficiently before
the completion of a remedial investigation
and feasibility study to allow full consider-
ation of the public health implications of a
release, but in no circumstance shall the
President delay the progress of a remedial
action pending completion of a health as-
sessment or other health related activity.
When appropriate, the Administrator of
ATSDR shall, in cooperation with State and
local health officials, provide to the Presi-
dent recommendations for sampling environ-
mental media. To the extent practicable, the
President shall incorporate the recommenda-
tions into facility characterization activi-
ties.”’;

(E) in the first sentence of subparagraph
(B), by striking ‘‘or political subdivision car-
rying out a health assessment’ and inserting
““‘Indian tribe, or political subdivision of a
State carrying out a health assessment or
related health activity’’;

(F) in subparagraph (F)—

(i) by striking ‘“(F) For the purpose of
health assessments’” and inserting the fol-
lowing:

“(F) DEFINITION OF HEALTH ASSESSMENTS.—

‘(i) IN GENERAL.—For the purpose of health
assessments or related activity’’;

(ii) in the first sentence—

(D) by inserting ‘‘(including children and
other highly susceptible or highly exposed
populations)’ after ‘“‘human health’’;

(II) by striking ‘‘existence of potential”’
and inserting ‘‘past, present, or future poten-
tial”’;

(III) by striking ‘‘and the comparison’ and
inserting ‘‘the comparison’’; and

(IV) by striking the period at the end and
inserting ‘‘and the cumulative effects (in-
cluding synergistic effects) of chemicals.”’;
and

(iii) by striking the second sentence and
inserting the following:

‘(i) PROVISION OF DATA.—The Adminis-
trator shall consider information provided
by State, Indian tribe, and local health offi-
cials and the affected community (including
a community advisory group, if 1 has been
established under subsection (g)) as is nec-
essary to perform a health assessment or
other related health activity.”’;

(G) in the last sentence of subparagraph
(G)—

(i) by striking “‘In using’ and all that fol-
lows through ‘‘to be taken’” and inserting
“In performing health assessments’’; and

(ii) by inserting before the period at the
end the following: ‘‘and shall give special
consideration, where appropriate, to any
practices of the affected community that
may result in increased exposure to haz-
ardous substances, pollutants, or contami-
nants, such as subsistence hunting, fishing,
and gathering’’; and

(H) in subparagraph (H)—

(i) in the first sentence—

(I) by inserting ‘‘or other health related ac-
tivity”’ after ‘‘health assessment’’; and

(IT) by striking ‘‘each affected State’” and
inserting ‘‘appropriate State, Indian tribe,
and local health officials and community ad-
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visory groups and waste site information of-
fices; and

(ii) in the second sentence, by inserting ‘‘or
other health related activity” after ‘‘health
assessment’’;

(7) in paragraph (7)—

(A) by striking ‘‘pilot’” each place it ap-
pears;

(B) by inserting ‘‘or other related health
activity” after ‘‘health assessment’” each
place it appears; and

(C) in subparagraph (A), by inserting ‘‘cov-
ered facilities” after the “‘individuals’;

(8) in paragraph (10)—

(A) by striking ‘“‘two years’” and all that
follows through ‘‘thereafter’” and inserting
“Every 2 years’’;

(B) by striking ‘“and” at the end of sub-
paragraph (D);

(C) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(D) by adding at the end the following:

‘(F') the health impacts on Indian tribes of
hazardous substances, pollutants, and con-
taminants from covered facilities.”;

(9) in paragraph (14)—

(A) by striking ‘‘distribute to the States,
and upon request to medical colleges, physi-
cians, and” and inserting the following: ‘‘dis-
tribute—

‘““(A) to the States and local health offi-
cials, and upon request to medical colleges,
medical centers, physicians, nursing institu-
tions, nurses, and’’;

(B) by striking ‘‘methods of diagnosis and
treatment’ and inserting ‘‘methods of pre-
vention, diagnosis, and treatment’’;

(C) by striking the period at the end and
inserting ‘‘; and”’; and

(D) by adding at the end the following:

“(B) to the community potentially affected
by a facility appropriate educational mate-
rials, facility-specific information, and other
information on human health effects of haz-
ardous substances using available commu-
nity information networks, including, if ap-
propriate, a community advisory group or a
waste site information office established
under section 117.”’;

(10) in the last sentence of paragraph (15),
by striking ‘‘through cooperative’” and all
that follows through ‘“‘which the Adminis-
trator” and inserting the following:
“‘through grants to, or cooperative agree-
ments or contracts with, States (or political
subdivisions of States) or other appropriate
public authorities or private nonprofit enti-
ties, public or private institutions, colleges
or universities (including historically black
colleges and universities), or professional as-
sociations that the Administrator’; and

(11) by adding at the end the following:

¢(19) COMMUNITY HEALTH PROGRAMS.—When
appropriate, using existing health clinics and
health care delivery systems, the Adminis-
trator of ATSDR shall facilitate the provi-
sion of environmental health services (in-
cluding testing, diagnosis, counseling, and
community health education) in commu-
nities that—

‘“(A) may have been, or may be, subject to
exposure to a hazardous substance, pollut-
ant, or contaminant from a covered facility;
and

‘““(B) have a medically underserved popu-
lation (as defined in section 330(b) of the
Public Health Service Act (42 U.S.C. 254b(b))
or lack sufficient expertise in environmental
health.

“(20) PUBLIC HEALTH EDUCATION.—

‘“(A) IN GENERAL.—If the Administrator of
ATSDR considers it appropriate, the Admin-
istrator of ATSDR, in cooperation with
State, Indian tribe, and other interested Fed-
eral and local officials, shall conduct health
education activities to make a community
near a covered facility aware of the steps the
community may take to mitigate or prevent
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exposure to hazardous substances and the
health effects of hazardous substances.

‘(B) ENVIRONMENTAL MEDICAL EXPERTS.—
The health education activities may include
providing access and referrals to environ-
mental health experts.

(%)) DISSEMINATION.—In  disseminating
public health information under this para-
graph relating to a covered facility, the Ad-
ministrator of ATSDR shall use community
health centers, area health education cen-
ters, or other community information net-
works, including a community advisory
group, a technical assistance grant recipient,
or a waste site information office established
under section 117.”.

(b) PUBLIC HEALTH RECOMMENDATIONS IN
REMEDIAL ACTIONS.—Section 121(c) of the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42
U.S.C. 9621(c)) is amended in the first sen-
tence by inserting after ‘‘such remedial ac-
tion”” the second place it appears the fol-
lowing: ¢, including public health rec-
ommendations and decisions resulting from
activities under section 104(i),”.

(¢) STUDY OF MULTIPLE SOURCES OF RISK.—

(1) IN GENERAL.—The Administrator of the
Agency for Toxic Substances and Disease
Registry (referred to in this subsection as
“ATSDR”), in consultation with the Admin-
istrator of the Environmental Protection
Agency, shall conduct a study relating to the
identification, assessment, and management
of, and response to, multiple sources of expo-
sure affecting or potentially affecting a com-
munity.

(2) COMPONENTS.—In conducting the study,
the Administrator of ATSDR may—

(A) examine various approaches to protect
communities affected or potentially affected
by multiple sources of exposure to hazardous
substances; and

(B) include recommendations that the
President may consider in developing an im-
plementation plan to address the effects or
potential effects of exposure at covered fa-
cilities (as defined in Section 117(a) of the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42
U.S.C. 9617(a)).

By Mr. ABRAHAM (for himself
and Ms. LANDRIEU):

S. 1318. A bill to establish an adop-
tion awareness program, and for other
purposes; to the Committee on Labor
and Human Resources.

THE ADOPTION PROMOTION AWARENESS ACT

Mr. ABRAHAM. Mr. President, I rise
to urge my colleagues’ support for the
Adoption Promotion Awareness Act.
This legislation will provide the means
necessary to keep women fully in-
formed concerning all their options re-
garding any unexpected pregnancy.

Mr. President, each year more than a
million couples eagerly await the op-
portunity to adopt a child. Unfortu-
nately, only 50,000 domestic, non-
related adoptions occur each year.
That means that only 5 percent of
American couples willing and able to
open their hearts and homes to a child
who needs them are able to do so.

As a result, Mr. President, would-be
parents often must wait several years
for the opportunity to adopt a healthy
child. For the anxious parents, the
waiting seems to last an eternity. And
their waiting is made even more tragic
by the fact that only 4 percent of
women in America choose adoption as
an option for an unplanned pregnancy.
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We have hundreds of thousands of
empty homes, waiting to welcome chil-
dren who are never born.

There are many reasons for the sharp
disparity between the relatively lim-
ited number of children available for
adoption and the growing number of
families anxiously waiting to adopt a
child. Crucial is the fact that many
women are not provided adequate in-
formation about adoption when they
are making the crucial decision of how
to deal with an unexpected pregnancy.
Too few women are fully informed con-
cerning the adoption option. If we
could get the news out to these women
that couples are waiting with open
arms to welcome their children into a
loving home, more would chose to have
their babies and release them for adop-
tion.

This is not mere speculation, Mr.
President, it is supported by the facts.
Michigan’s private adoption agencies,
for instance, report that 21 percent of
the women seen for services decide to
release their children for adoption.
Studies have shown that women are
more likely to choose adoption when
clear, positive information is provided
concerning that option.

We know that providing information
to women on adoption as a choice can
increase the number of adoptions that
occur each year and decrease the num-
ber of abortions. I believe that this is
an important goal. For this reason, I
have introduced, along with my col-
league, Senator LANDRIEU, legislation
that authorizes an Adoption Awareness
Promotion Program. This program will
provide $25 million in grants to be used
for adoption promotion activity. It will
also require recipients to contribute
$25 million of in-kind donations. The
total amount going to adoption pro-
motion will, therefore, be $50 million.
This amount will allow for a thorough
information campaign to take place—
reaching women all over the country.

The legislation provides for grants to
be used for public service announce-
ments on prints, radio, TV, and bill-
boards. Grants will also be provided for
the development and distribution of
brochures regarding adoption through
federally funded title X clinics. These
provisions will enable women to have
accurate and clear information on
adoption as an alternative when at a
crucial point in their pregnancies. Fur-
ther, the campaign will help to raise
the level of awareness around the coun-
try about the importance of adoption.

Mr. President, I believe that each and
every one of us, whether pro-life or pro-
choice, should be working to reduce the
number of abortions that occur each
yvear. Indeed, I have often heard on this
floor that abortion should be ‘‘safe,
legal and rare.” I take my colleagues
at their word and urge them to join me
in this voluntary information program;
a program designed to inform women of
all their choices regarding any unex-
pected pregnancy.

Too many women in America feel
abandoned and helpless in the face of
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an unexpected pregnancy. The father of
the child may have left, the woman’s
family and friends even may desert her.
Even those who stay with her may sim-
ply pressure her to end an embar-
rassing and troublesome situation.

Too often, then, our women, in a vul-
nerable state, are left without full, un-
biased information and guidance con-
cerning their options. I think it is cru-
cial in these circumstances that we
keep these women fully informed of all
their options—including the option of
releasing their child into the arms of a
welcoming couple, anxious to become
loving parents.

If we truly are committed to making
every child a wanted child, Mr. Presi-
dent, I believe it is our duty to see to
it that pregnant women know that
there are couples out their who would
love to care for their children. It is
time for us, as a nation, to make clear
our commitment to truly full informa-
tion for expectant mothers, informa-
tion that includes the availability of
safe, loving homes for their children.

By Mr. ROCKEFELLER (for him-
self, Mr. DASCHLE, Mr. AKAKA,
Mr. WELLSTONE, and Mrs. MUR-
RAY):

S. 1320. A bill to provide a scientific
basis for the Secretary of Veterans Af-
fairs to assess the nature of the asso-
ciation between illnesses and exposure
to toxic agents and environmental or
other wartime hazards as a result of
service in the Persian Gulf during the
Persian Gulf War for purposes of deter-
mining a service connection relating to
such illnesses, and for other purposes;
to the Committee on Veterans’ Affairs.

THE PERSIAN GULF VETERANS ACT OF 1997

Mr. ROCKEFELLER. Mr. President, I
am proud to introduce today the Per-
sian Gulf War Veterans Act of 1997, leg-
islation which establishes a clear
framework for the compensation and
health care needs of Persian Gulf war
veterans. This bill implements the rec-
ommendation of the Presidential Advi-
sory Committee on Gulf War Veterans’
Illnesses to create a permanent statu-
tory authority for the compensation of
ill gulf war veterans. It builds upon the
system of scientific review and deter-
minations for presumptive compensa-
tion that currently exists for veterans
exposed to agent orange during the
Vietnam war.

As ranking member of the Com-
mittee on Veterans’ Affairs, I have wit-
nessed firsthand the struggles of many
of our Nation’s gulf war veterans. The
Persian Gulf war will undoubtedly go
down in history as one of our country’s
most decisive military victories. De-
spite our fears of potentially huge
troop injuries and losses, the careful
planning and strategy of our military
leaders paid off. The ground war lasted
only four days, and the casualties we
experienced, while deeply regrettable,
were fortunately few. But as with any
war, the human costs of the gulf war
have been high, and the casualties have
continued long after the battle was
over.
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Many of the men and women who
served in the gulf have suffered chron-
ic, debilitating health problems. Un-
necessarily compounding their pain has
been their difficulty in getting the gov-
ernment they served to acknowledge
their problems and provide the appro-
priate care and benefits they deserve.
This legislation will go a long way to
address some of these concerns. We
can’t wait the 20 years we waited after
the Vietnam war to assess the effects
of agent orange, or the 40 years we
waited after World War II to concede
the problems of radiation-exposed vet-
erans. We must learn from the lessons
of the past and act now. We have al-
ready waited too long.

For the past 6 years, we have looked
to the leaders of the Department of De-
fense and the Department of Veterans
Affairs for a resolution of these dif-
ficult issues. While they have made
some progress, I think we can all agree
there is much more to be done. This
legislation will require VA to enlist the
National Academy of Sciences—an
independent, nonprofit, scientific orga-
nization—to review and evaluate the
research regarding links between ill-
nesses and exposure to toxic agents and
wartime hazards. Based on the findings
of the NAS, VA will then determine
whether a diagnosed or undiagnosed ill-
ness found to be associated with gulf
war service warrants a presumption of
service connection for compensation
purposes. This will provide an ongoing
scientific basis and nonpolitical frame-
work for the VA to use in compen-
sating Persian Gulf war veterans.

SUMMARY OF PROVISIONS

Mr. President, I will now highlight
some of the provisions contained in
this legislation.

First, this legislation calls for the
Secretary of the Department of Vet-
erans Affairs to contract with the Na-
tional Academy of Sciences [NAS] to
provide a scientific basis for deter-
mining the association between ill-
nesses and exposures to environmental
or wartime hazards as a result of serv-
ice in the Persian Gulf. The NAS will
review the scientific literature to as-
sess health exposures during the gulf
war and health problems among vet-
erans, and report to Congress and the
VA.

Second, this legislation authorizes
VA to presume that diagnosed or
undiagnosed illnesses that have a posi-
tive association with exposures to envi-
ronmental or wartime hazards were in-
curred in or aggravated by service even
if there was no evidence of the illness
during service. Having that authority,
VA will determine whether there is a
sound medical and scientific basis to
warrant a presumption of service con-
nection for compensation for diagnosed
or undiagnosed illnesses, based on
NAS’ report. Within 60 days of that de-
termination, VA will publish proposed
regulations to presumptively service
connect these illnesses.

Third, this bill requires NAS to pro-
vide recommendations for additional
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research that should be conducted to
better understand the possible adverse
health effects of exposures to toxic
agents or environmental or wartime
hazards associated with gulf war serv-
ice. The VA, in conjunction with the
Department of Defense (DOD) and the
Department of Health and Human
Services [HHS], will review and act
upon the recommendations for addi-
tional research and future studies.

Fourth, this legislation tasks NAS
with assessing potential treatment
models for the chronic undiagnosed ill-
nesses that have affected so many of
our gulf war veterans. They will make
recommendations for additional stud-
ies to determine the most appropriate
and scientifically sound treatments.
VA and DOD will review this informa-
tion and submit a report to Congress
describing whether they will imple-
ment these treatment models and their
rationale for their decisions.

Fifth, this legislation calls for the es-
tablishment of a system to monitor the
health status of Persian Gulf war vet-
erans. VA, in collaboration with DOD,
will develop a plan to establish and op-
erate a computerized information data
set to collect information on the ill-
nesses and health problems of gulf war
veterans. This data base will also track
the treatment provided to veterans
with chronic undiagnosed illnesses to
determine whether these veterans are
getting sicker or better over time. VA
and DOD will submit this plan for re-
view and comment by NAS. After this
review, VA and DOD will implement
the agreed-upon plan and provide an-
nual reports to Congress on the health
status of Persian Gulf war veterans.

Finally, this legislation requires that
VA, in consultation with DOD and
HHS, carry out an ongoing outreach
program to provide information to gulf
war veterans. This information will in-
clude health risks, if any, from expo-
sures during service in the gulf war
theater of operations, and any services
or benefits that are available.

DISCUSSION

After the war, DOD and VA acknowl-
edged that they couldn’t define what
health problems were affecting Persian
Gulf war veterans. Nonetheless, we did
not want to make these veterans wait
for the science to catch up before we
could provide health care and com-
pensation for their service-related con-
ditions.

That is why, back in 1993, we pro-
vided Persian Gulf war veterans with
priority health care at VA facilities for
conditions related to their exposure to
environmental hazards. Congress went
on to pass legislation in 1994 that con-
firmed that VA could provide com-
pensation to Persian Gulf war veterans
who suffered from chronic undiagnosed
illnesses. Prior to this authority, VA
asserted that it could not compensate
veterans whose health problems could
not be diagnosed.

However, some gulf war veterans are
falling between the cracks and still
cannot receive compensation under
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current law. These veterans have been
diagnosed with a condition several
years after leaving service, such as
chronic fatigue syndrome or migraines.
Therefore, they are not eligible for
compensation under VA’s undiagnosed
illness authority, nor are they eligible
under the guidelines for diagnosed ill-
nesses because the diagnosis was not
made within the proscribed period fol-
lowing service. At the same time, these
illnesses are due to unknown causes
which could, someday, be tied to their
gulf service. We cannot require vet-
erans to wait for that day to arrive.
This legislation will address this unfor-
tunate catch-22 unwittingly created
through previous legislation.

We will continue to retrace the steps
and decisions that were made in de-
ploying almost 697,000 men and women
to the Persian Gulf in 1990. Hopefully,
we will learn from the lessons of this
war to prevent some of these same
health problems in future deployments
where our troops will again face the
threat of an everchanging and increas-
ingly toxic combat environment. But
we also must address what our ill gulf
war veterans need now. We need to pro-
vide a permanent statutory authority
to compensate them. We need to be
able to answer the questions of How
many veterans are ill? and Are our ill
veterans getting sicker over time?

Mr. President, this legislation tar-
gets these important issues. As Vet-
erans’ Day approaches, we prepare to
honor those who offered to make the
ultimate sacrifice for our country.
Many of us will be called upon to make
speeches in support of these brave men
and women. I ask my colleagues in the
Senate to join me now in supporting
this legislation. Let us honor our gulf
war veterans through our deeds—and
not just our words—this Veterans’ Day.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1320

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Persian Gulf
War Veterans Act of 1997”.

SEC. 2. PRESUMPTION OF SERVICE CONNECTION
FOR ILLNESSES ASSOCIATED WITH
SERVICE IN THE PERSIAN GULF
DURING THE PERSIAN GULF WAR.

(a) IN GENERAL.—(1) Subchapter II of chap-
ter 11 of title 38, United States Code, is
amended by adding at the end the following:
“§1118. Presumptions of service connection

for illnesses associated with service in the

Persian Gulf during the Persian Gulf War

‘“‘(a)(1) For purposes of section 1110 of this
title, and subject to section 1113 of this title,
each illness (if any) described in paragraph
(2) shall be considered to have been incurred
in or aggravated by service referred to in
that paragraph, notwithstanding that there
is no record of evidence of such illness during
the period of such service.

‘(2) An illness referred to in paragraph (1)
is any diagnosed or undiagnosed illness
that—
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“(A) the Secretary determines in regula-
tions prescribed under this section to war-
rant a presumption of service connection by
reason of having a positive association with
exposure to a biological, chemical, or other
toxic agent or environmental or wartime
hazard known or presumed to be associated
with service in the Armed Forces in the
Southwest Asia theater of operations during
the Persian Gulf War; and

‘(B) becomes manifest within the period (if
any) prescribed in such regulations in a vet-
eran who served on active duty in that the-
ater of operations during that war and by
reason of such service was exposed to such
agent or hazard.

‘(3) For purposes of this subsection, a vet-
eran who served on active duty in the South-
west Asia theater of operations during the
Persian Gulf War and has an illness de-
scribed in paragraph (2) shall be presumed to
have been exposed by reason of such service
to the agent or hazard associated with the
illness in the regulations prescribed under
this section unless there is conclusive evi-
dence to establish that the veteran was not
exposed to the agent or hazard by reason of
such service.

“(b)(1)(A) Whenever the Secretary makes a
determination described in subparagraph (B),
the Secretary shall prescribe regulations
providing that a presumption of service con-
nection is warranted for the illness covered
by that determination for purposes of this
section.

‘“(B) A determination referred to in sub-
paragraph (A) is a determination based on
sound medical and scientific evidence that a
positive association exists between—

‘(i) the exposure of humans to a biological,
chemical, or other toxic agent or environ-
mental or wartime hazard known or pre-
sumed to be associated with service in the
Southwest Asia theater of operations during
the Persian Gulf War; and

‘“(ii) the occurrence of a diagnosed or
undiagnosed illness in humans.

“(2)(A) In making determinations for pur-
poses of paragraph (1), the Secretary shall
take into account—

‘(i) the reports submitted to the Secretary
by the National Academy of Sciences under
section 3 of the Persian Gulf War Veterans
Act of 1997; and

‘“(ii) all other sound medical and scientific
information and analyses available to the
Secretary.

““(B) In evaluating any report, information,
or analysis for purposes of making such de-
terminations, the Secretary shall take into
consideration whether the results are statis-
tically significant, are capable of replica-
tion, and withstand peer review.

““(3) An association between the occurrence
of an illness in humans and exposure to an
agent or hazard shall be considered to be
positive for purposes of this subsection if the
credible evidence for the association is equal
to or outweighs the credible evidence against
the association.

““(e)1)(A) Not later than 60 days after the
date on which the Secretary receives a re-
port from the National Academy of Sciences
under section 3 of the Persian Gulf War Vet-
erans Act of 1997, the Secretary shall deter-
mine whether or not a presumption of serv-
ice connection is warranted for each illness
(if any) covered by the report.

‘“(B) If the Secretary determines that a
presumption of service connection is war-
ranted, the Secretary shall, not later than 60
days after making the determination, issue
proposed regulations setting forth the Sec-
retary’s determination.

“(C)(i) If the Secretary determines that a
presumption of service connection is not
warranted, the Secretary shall, not later
than 60 days after making the determina-

CONGRESSIONAL RECORD — SENATE

tion, publish in the Federal Register a notice
of the determination. The notice shall in-
clude an explanation of the scientific basis
for the determination.

‘“(ii) If an illness already presumed to be
service connected under this section is sub-
ject to a determination under clause (i), the
Secretary shall, not later than 60 days after
publication of the notice under that clause,
issue proposed regulations removing the pre-
sumption of service connection for the ill-
ness.

‘“(2) Not later than 90 days after the date
on which the Secretary issues any proposed
regulations under paragraph (1), the Sec-
retary shall issue final regulations. Such
regulations shall be effective on the date of
issuance.

‘“(d) Whenever the presumption of service
connection for an illness under this section
is removed under subsection (¢c)—

‘(1) a veteran who was awarded compensa-
tion for the illness on the basis of the pre-
sumption before the effective date of the re-
moval of the presumption shall continue to
be entitled to receive compensation on that
basis; and

‘“(2) a survivor of a veteran who was award-
ed dependency and indemnity compensation
for the death of a veteran resulting from the
illness on the basis of the presumption before
that date shall continue to be entitled to re-
ceive dependency and indemnity compensa-
tion on that basis.

‘“(e) Subsections (b) through (d) shall cease
to be effective 10 years after the first day of
the fiscal year in which the National Acad-
emy of Sciences submits to the Secretary
the first report under section 3 of the Per-
sian Gulf War Veterans Act of 1997.”.

(2) The table of sections at the beginning of
such chapter is amended by inserting after
the item relating to section 1117 the fol-
lowing new item:
¢“1118. Presumptions of service connection

for illnesses associated with
service in the Persian Gulf dur-
ing the Persian Gulf War.”.

(b) CONFORMING AMENDMENTS.—Section
1113 of title 38, United States Code, is amend-
ed—

(1) by striking out ‘‘or 1117 each place it
appears and inserting in lieu thereof ‘1117,
or 1118”’; and

(2) in subsection (a), by striking out ‘‘or
1116’ and inserting in lieu thereof ‘‘, 1116, or
11187

(c) COMPENSATION FOR UNDIAGNOSED GULF
WAR ILLNESSES.—Section 1117 of title 38,
United States Code, is amended—

(1) by redesignating subsections (c), (d),
and (e) as subsections (d), (e), and (f), respec-
tively; and

(2) by inserting after subsection (b) the fol-
lowing new subsection (c):

‘(c)(1) Whenever the Secretary determines
as a result of a determination under section
1118(c) of this title that a presumption of
service connection for an undiagnosed illness
(or combination of undiagnosed illnesses) is
no longer warranted under this section—

‘““(A) a veteran who was awarded compensa-
tion under this section for such illness (or
combination of illnesses) on the basis of the
presumption shall continue to be entitled to
receive compensation under this section on
that basis; and

‘“(B) a survivor of a veteran who was
awarded dependency and indemnity com-
pensation for the death of a veteran result-
ing from the disease on the basis of the pre-
sumption before that date shall continue to
be entitled to receive dependency and indem-
nity compensation on that basis.

‘“(2) This subsection shall cease to be effec-
tive 10 years after the first day of the fiscal
yvear in which the National Academy of
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Sciences submits to the Secretary the first

report under section 3 of the Persian Gulf

War Veterans Act of 1997.”.

SEC. 3. AGREEMENT WITH NATIONAL ACADEMY
OF SCIENCES.

(a) PURPOSE.—The purpose of this section
is to provide for the National Academy of
Sciences, an independent nonprofit scientific
organization with appropriate expertise, to
review and evaluate the available scientific
evidence regarding associations between ill-
nesses and exposure to toxic agents or envi-
ronmental or wartime hazards associated
with Gulf War service.

(b) AGREEMENT.—The Secretary of Vet-
erans Affairs shall seek to enter into an
agreement with the National Academy of
Sciences for the Academy to perform the
services covered by this section and sections
4(a)(6) and 5(d). The Secretary shall seek to
enter into the agreement not later than two
months after the date of enactment of this
Act.

(c) IDENTIFICATION OF AGENTS AND ILL-
NESSES.—(1) Under the agreement under sub-
section (b), the National Academy of
Sciences shall—

(A) identify the biological, chemical, or
other toxic agents or environmental or war-
time hazards to which members of the
Armed Forces who served in the Southwest
Asia theater of operations during the Per-
sian Gulf War may have been exposed by rea-
son of such service; and

(B) identify the illnesses (including diag-
nosed illnesses and undiagnosed illnesses)
that are manifest in such members.

(2) In identifying illnesses under paragraph
(1)(B), the Academy shall review and summa-
rize the relevant scientific evidence regard-
ing illnesses among the members described
in paragraph (1)(B) and among other appro-
priate populations of individuals, including
mortality, symptoms, and adverse reproduc-
tive health outcomes among such members
and individuals.

(d) DETERMINATIONS OF ASSOCIATIONS BE-
TWEEN AGENTS AND ILLNESSES.—(1) For each
agent or hazard and illness identified under
subsection (c), the National Academy of
Sciences shall determine, to the extent that
available scientific data permit meaningful
determinations—

(A) whether a statistical association exists
between exposure to the agent or hazard and
the illness, taking into account the strength
of the scientific evidence and the appro-
priateness of the scientific methodology used
to detect the association;

(B) the increased risk of the illness among
human populations exposed to the agent or
hazard; and

(C) whether a plausible biological mecha-
nism or other evidence of a causal relation-
ship exists between exposure to the agent or
hazard and the illness.

(2) The Academy shall include in its re-
ports under subsection (h) a full discussion of
the scientific evidence and reasoning that
led to its conclusions under this subsection.

(e) REVIEW OF POTENTIAL TREATMENT MOD-
ELS FOR CERTAIN ILLNESSES.—Under the
agreement under subsection (b), the National
Academy of Sciences shall separately review,
for each chronic undiagnosed illness identi-
fied under subsection (c)(1)(B) and for any
chronic illness that the Academy determines
to warrant the review, the available sci-
entific data in order to identify empirically
valid models of treatment for such illnesses
which employ successful treatment modali-
ties for populations with similar symptoms.

(f) RECOMMENDATIONS FOR ADDITIONAL SCI-
ENTIFIC STUDIES.—(1) Under the agreement
under subsection (b), the National Academy
of Sciences shall make any recommenda-
tions that it considers appropriate for addi-
tional scientific studies (including studies
relating to treatment models) to resolve
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areas of continuing scientific uncertainty re-
lating to the health consequences of expo-
sure to toxic agents or environmental or
wartime hazards associated with Gulf War
service.

(2) In making recommendations for addi-
tional studies, the Academy shall consider
the available scientific data, the value and
relevance of the information that could re-
sult from such studies, and the cost and fea-
sibility of carrying out such studies.

(g) SUBSEQUENT REVIEWS.—(1) Under the
agreement under subsection (b), the National
Academy of Sciences shall conduct on a peri-
odic and ongoing basis additional reviews of
the evidence and data relating to its activi-
ties under this section.

(2) As part of each review under this sub-
section, the Academy shall—

(A) conduct as comprehensive a review as
is practicable of the evidence referred to in
subsection (¢) and the data referred to in
subsections (d), (e), and (f) that became
available since the last review of such evi-
dence and data under this section; and

(B) make its determinations on the basis of
the results of such review and all other re-
views conducted for the purposes of this sec-
tion.

(h) REPORTS.—(1) Under the agreement
under subsection (b), the National Academy
of Sciences shall submit to the committees
and officials referred to in paragraph (4) peri-
odic written reports regarding the Acad-
emy’s activities under the agreement.

(2) The first report under paragraph (1)
shall be transmitted not later than 18
months after the date of enactment of this
Act. That report shall include—

(A) the determinations and discussion re-
ferred to in subsection (d);

(B) the results of the review of models of
treatment under subsection (e); and

(C) any recommendations of the Academy
under subsection (f).

(3)(A) Reports shall be submitted under
this subsection at least once every two
yvears, as measured from the date of the re-
port under paragraph (2).

(B) In any report under this subsection
(other than the report under paragraph (2)),
the Academy may specify an absence of
meaningful developments in the scientific or
medical community with respect to the ac-
tivities of the Academy under this section
during the 2-year period preceding the date
of such report.

(4) Reports under this subsection shall be
submitted to the following:

(A) The designated congressional commit-
tees.

(B) The Secretary of Veterans Affairs.

(C) The Secretary of Defense.

(i) SUNSET.—This section shall cease to be
effective 10 years after the last day of the fis-
cal year in which the National Academy of
Sciences submits the first report under sub-
section (h).

(j) ALTERNATIVE CONTRACT SCIENTIFIC OR-
GANIZATION.—(1) If the Secretary is unable
within the time period set forth in sub-
section (b) to enter into an agreement with
the National Academy of Sciences for the
purposes of this section on terms acceptable
to the Secretary, the Secretary shall seek to
enter into an agreement for the purposes of
this section with another appropriate sci-
entific organization that is not part of the
Government and operates as a not-for-profit
entity and that has expertise and objectivity
comparable to that of the National Academy
of Sciences.

(2) If the Secretary enters into such an
agreement with another organization, any
reference in this section and in section 1118
of title 38, United States Code (as added by
section 2), to the National Academy of
Sciences shall be treated as a reference to
the other organization.
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SEC. 4. MONITORING OF HEALTH STATUS AND
TREATMENT OF PERSIAN GULF WAR
VETERANS.

(a) INFORMATION DATA BASE.—(1) The Sec-
retary of Veterans Affairs shall, in consulta-
tion with the Secretary of Defense, develop a
plan for the establishment and operation of a
single computerized information data base
for the collection, storage, and analysis of
information on—

(A) the diagnosed and undiagnosed ill-
nesses suffered by current and former mem-
bers of the Armed Forces who served in the
Southwest Asia theater of operations during
the Persian Gulf War; and

(B) the treatment provided such members
for—

(i) any chronic undiagnosed illnesses; and

(ii) any chronic illnesses for which the Na-
tional Academy of Sciences has identified a
valid model of treatment pursuant to its re-
view under section 3(e).

(2) The plan shall provide for the com-
mencement of the operation of the data base
not later than 18 months after the date of en-
actment of this Act.

(3) The Secretary shall ensure in the plan
that the data base provides the capability of
monitoring and analyzing information on—

(A) the illnesses covered by paragraph
(D(A);

(B) the treatments covered by paragraph
(DH(B); and

(C) the efficacy of such treatments.

(4) In order to meet the requirement under
paragraph (3), the plan shall ensure that the
data base includes the following:

(i) Information in the Persian Gulf War
Veterans Health Registry established under
section 702 of the Persian Gulf War Veterans’
Health Status Act (title VII of Public Law
102-585; 38 U.S.C. 527 note).

(ii) Information in the Comprehensive
Clinical Evaluation Program for Veterans
established under section 734 of the National
Defense Authorization Act for Fiscal Years
1992 and 1993 (10 U.S.C. 1074 note).

(iii) Information derived from other exami-
nations and treatment provided veterans
who served in the Southwest Asia theater of
operations during the Persian Gulf War.

(iv) Information derived from other exami-
nations and treatment provided -current
members of the Armed Forces (including
members on active duty and members of the
reserve components) who served in that the-
ater of operations during that war.

(v) Such other information as the Sec-
retary of Veterans Affairs and the Secretary
of Defense consider appropriate.

(5) Not later than one year after the date of
enactment of this Act, the Secretary shall
submit the plan developed under paragraph
(1) to the following:

(A) The designated congressional commit-
tees.

(B) The Secretary of Veterans Affairs.

(C) The Secretary of Defense.

(D) The National Academy of Sciences.

(6)(A) The agreement under section 3 shall
require the evaluation of the plan developed
under paragraph (1) by the National Acad-
emy of Sciences. The Academy shall com-
plete the evaluation of the plan not later
than 90 days after the date of its submittal
to the Academy under paragraph (5).

(B) Upon completion of the evaluation, the
Academy shall submit a report on the eval-
uation to the committees and individuals re-
ferred to in subparagraphs (A) through (D) of
paragraph (5).

(7) Not later than 90 days after receipt of
the report under paragraph (6), the Secretary
shall—

(A) modify the plan in light of the evalua-
tion of the Academy in the report; and

(B) commence implementation of the plan
as so modified.
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(b) COMPILATION AND ANALYSIS OF INFORMA-
TION IN DATABASE.—(1) The Secretary of Vet-
erans Affairs shall compile and analyze, on
an ongoing basis, all clinical data in the data
base under subsection (a) that is likely to be
scientifically useful in determining the asso-
ciation, if any, between the illnesses (includ-
ing diagnosed illnesses and undiagnosed ill-
nesses) of veterans covered by such data and
exposure to toxic agents or environmental or
wartime hazards associated with Gulf War
service.

(2) The Secretary of Defense shall compile
and analyze, on an ongoing basis, all clinical
data in the data base that is likely to be sci-
entifically useful in determining the associa-
tion, if any, between the illnesses (including
diagnosed illnesses and undiagnosed ill-
nesses) of current members of the Armed
Forces (including members on active duty
and members of the reserve components) and
exposure to such agents or hazards.

(c) ANNUAL REPORT.—Not later than April 1
of each year after a year in which the Sec-
retary of Veterans Affairs and the Secretary
of Defense carry out activities under sub-
section (b), the Secretaries shall jointly sub-
mit to the designated congressional commit-
tees a report containing—

(1) with respect to the data compiled in ac-
cordance with subsection (b) during the pre-
ceding year—

(A) an analysis of the data;

(B) a discussion of the types, incidences,
and prevalence of the disabilities and ill-
nesses identified through such data;

(C) an explanation for the incidence and
prevalence of such disabilities and illnesses;

(D) other reasonable explanations for the
incidence and prevalence of such disabilities
and illnesses; and

(E) an analysis of the scientific validity of
drawing conclusions from the incidence and
prevalence of such disabilities and illnesses,
as evidenced by such data, about any asso-
ciation between such disabilities and ill-
nesses, as the case may be, and exposure to
a toxic agent or environmental or wartime
hazard associated with Gulf War service; and

(2) with respect to the most current infor-
mation received under section 3(h) regarding
treatment models reviewed under section
3(e)—

(A) an analysis of the information;

(B) the results of any consultation between
such Secretaries regarding the implementa-
tion of such treatment models in the health
care systems of the Department of Veterans
Affairs and the Department of Defense; and

(C) in the event either such Secretary de-
termines not to implement such treatment
models, an explanation for such determina-
tion.
SEC. 5. SCIENTIFIC RESEARCH FEASIBILITY

STUDIES PROGRAM.

(a) ESTABLISHMENT OF PROGRAM.—The Sec-
retary of Veterans Affairs, the Secretary of
Defense, and the Secretary of Health and
Human Services shall jointly carry out a
program to provide for the conduct of studies
of the feasibility of conducting additional
scientific research on health hazards result-
ing from exposure to toxic agents or environ-
mental or wartime hazards associated with
Gulf War service.

(b) PROGRAM REQUIREMENTS.—(1) Under the
program under subsection (a), the Secre-
taries shall, pursuant to criteria prescribed
pursuant to paragraph (2), jointly award con-
tracts or furnish financial assistance to non-
Government entities for the conduct of stud-
ies referred to in subsection (a).

(2) The Secretaries shall jointly prescribe
criteria for—

(A) the selection of entities to be awarded
contracts or to receive financial assistance
under the program; and
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(B) the approval of studies to be conducted
under such contracts or with such financial
assistance.

(¢) REPORT.—The Secretaries shall jointly
report the results of studies conducted under
the program to the designated congressional
committees.

(d) CONSULTATION WITH NATIONAL ACADEMY
OF SCIENCES.—(1) To the extent provided
under the agreement entered into by the
Secretary of Veterans Affairs and the Na-
tional Academy of Sciences under section 3—

(A) the Secretary shall consult with the
Academy regarding the establishment and
administration of the program under sub-
section (a); and

(B) the Academy shall review the studies
conducted under contracts awarded pursuant
to the program and the studies conducted
with financial assistance furnished pursuant
to the program.

(2) The agreement shall require the Acad-
emy to submit any recommendations that
the Academy considers appropriate regard-
ing any studies reviewed for purposes of this
subsection to the following:

(A) The designated congressional commit-
tees.

(B) The Secretary of Veterans Affairs.

(C) The Secretary of Defense.

(D) The Secretary of Health and Human
Services.

SEC. 6. OUTREACH.

(a) OUTREACH BY SECRETARY OF VETERANS
AFFAIRS.—The Secretary of Veterans Affairs
shall, in consultation with the Secretary of
Defense and the Secretary of Health and
Human Services, carry out an ongoing pro-
gram to provide veterans who served in the
Southwest Asia theater of operations during
the Persian Gulf War the information de-
scribed in subsection (c).

(b) OUTREACH BY SECRETARY OF DEFENSE.—
The Secretary of Defense shall, in consulta-
tion with the Secretary of Veterans Affairs
and the Secretary of Health and Human
Services, carry out an ongoing program to
provide current members of the Armed
Forces (including members on active duty
and members of the reserve components) who
served in that theater of operations during
that war the information described in sub-
section (c).

(c) COVERED INFORMATION.—Information
under this subsection is information relating
to—

(1) the health risks, if any, resulting from
exposure to toxic agents or environmental or
wartime hazards associated with Gulf War
service; and

(2) any services or benefits available with
respect to such health risks.

SEC. 7. DEFINITIONS.

In this Act:

(1) The term ‘toxic agent or environ-
mental or wartime hazard associated with
Gulf War service” means a biological, chem-
ical, or other toxic agent or environmental
or wartime hazard that is known or pre-
sumed to be associated with service in the
Armed Forces in the Southwest Asia theater
of operations during the Persian Gulf War.

(2) The term ‘‘designated congressional
committees’ means the following:

(A) The Committees on Veterans’ Affairs
and Armed Services of the Senate.

(B) The Committees on Veterans’ Affairs
and National Security of the House of Rep-
resentatives.

Mr. DASCHLE. Mr. President, sev-
eral years ago, I authored legislation
that today allows Vietnam veterans to
receive disability compensation for
their exposure to Agent Orange and
other toxic herbicides. This legislation,
known as the Agent Orange Act of 1991,
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called for the National Academy of
Sciences to review scientific and med-
ical information related to the health
effects of exposure to Agent Orange. In
addition, it provided permanent pre-
sumptions of service connection for
soft-tissue sarcoma, non-Hodgkin’s
lymphoma, chloracne, and any addi-
tional diseases the Secretary of Vet-
erans Affairs, based on the Academy
review and other relevant information,
may determine to be associated with
such exposure.

For more than a decade, many in
Congress and the Department of Vet-
erans Affairs [VA] debated whether
there was a connection between expo-
sure to Agent Orange and other toxic
herbicides and the illnesses suffered by
Vietnam veterans. There were allega-
tions of bureaucratic attempts to
thwart scientific investigations of the
issue and alter, bury, or delay Govern-
ment reports that did exist. Ulti-
mately, independent scientific evidence
and a long-term effort to uncover Gov-
ernment information convinced Con-
gress to pass the Agent Orange Act of
1991.

With the help and guidance of Sen-
ator ROCKEFELLER and many others
who cosponsored this legislation in the
House and Senate, Vietnam veterans
exposed to Agent Orange and other her-
bicides are beginning to receive the
treatment and compensation they de-
serve. And, with the passage of addi-
tional legislation last year, approxi-
mately 2,800 children of Vietnam vet-
erans whose exposure to Agent Orange
has been linked to their children’s di-
agnosis of spina bifida, a congenital de-
fect in the spine, are now eligible for
health care and related services from
the VA.

Although we have made great strides
to determine the cause of illnesses suf-
fered by Vietnam veterans and their
children and agreed to provide them
with just compensation, we have yet to
do the same for those men and women
who served in the Persian gulf war.
When the first reports of gulf war ill-
ness emerged, several of us warned that
we needed to be sure that we did not
repeat the mistakes that were made
with respect to Agent Orange. We need-
ed to act quickly to ask all the appro-
priate questions and secure timely an-
swers. Whatever our investigation
might reveal, we needed to uncover the
truth and act accordingly. Our Na-
tion’s veterans deserve no less.

Unfortunately, the effort to get to
the truth has been undermined by ac-
tions painfully reminiscent of the
Agent Orange experience. I am hopeful,
though, that those actions are behind
us and that we are now moving ahead
with a single-minded commitment to
the truth.

Countless studies have been con-
ducted to determine whether there is a
connection between a wide range of
toxins as well as environmental and
wartime hazards and the illnesses suf-
fered by Persian Gulf war veterans and
their families. Despite these efforts,
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the actual causes of Persian Gulf war
illnesses remain unknown, and many
veterans and their families continue to
suffer.

Mr. President, it is time for Con-
gress, the VA, the Department of De-
fense [DOD] and the Department of
Health and Human Services [HHS] to
step up their efforts to find the causes
of Persian Gulf war illnesses. More im-
portantly, we must provide veterans
and their families with proper medical
care and compensation regardless of
whether we know the particular causes
of their illnesses.

That is why I am proud to join my
friend and colleague from West Vir-
ginia, Senator ROCKEFELLER, in intro-
ducing the Persian Gulf War Veterans
Act of 1991. As ranking member of the
Senate Veterans’ Affairs Committee,
Senator ROCKEFELLER has been a tire-
less advocate for all veterans. His com-
mitment and dedication to improving
the lives of veterans and their families
is well known, and he and his staff on
the Veterans’ Affairs Committee de-
serve to be commended for their work
in drafting this important legislation.

Since the Persian Gulf war ended in
1991, many veterans have been suf-
fering from a variety of symptoms, in-
cluding extreme fatigue, joint and
muscle pain, short-term memory loss,
diarrhea, unexplained rashes, night
sweats, headaches, and bleeding gums.
Many believe that these illnesses may
be caused by exposure to a wide range
of toxins as well as environmental and
wartime hazards. Among the poten-
tially hazardous substances to which
United States servicemembers may
have been exposed are smoke from oil-
well fires set by retreating Iraqi sol-
diers; pesticides and repellents; de-
pleted uranium used in munitions; in-
fectious diseases; petroleum products;
and vaccines to protect against chem-
ical warfare agents.

U.S. servicemembers may have also
been exposed to chemical warfare
agents. For 5 years, the Pentagon had
steadfastly insisted that no TUnited
States soldiers had been exposed to
chemical weapons in Iraq. In June of
last year, however, the Pentagon re-
vealed that chemical munitions had
been unknowingly destroyed near an
ammunition dump at Khamisiyah in
southern Iraq and that 20,000 United
States troops may have been exposed.
In July of this year, the Pentagon
changed its assessment again and an-
nounced that nearly 100,000 TU.S.
servicemembers may have actually
been exposed to trace levels of poi-
sonous sarin gas.

Much like the Agent Orange Act of
1991, the Persian Gulf War Veterans
Act of 1997 calls for the Department of
Veterans Affairs to contract with the
National Academy of Sciences to
evaluate the available scientific evi-
dence regarding associations between
illnesses suffered by Persian Gulf war
veterans and their exposure to toxins
or environmental or wartime hazards.
Specifically, the Academy would iden-
tify the biological, chemical, or other
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toxic agents or environmental or war-
time hazards to which TU.S. service
members may have been exposed dur-
ing the Persian Gulf war.

The National Academy of Sciences
would be required to identify those di-
agnosed and undiagnosed illnesses
among Persian Gulf war veterans. In
addition, it would be responsible for re-
viewing potential treatment for chron-
ic undiagnosed illnesses. As it did
under the Agent Orange legislation,
the Academy would also be authorized
to make recommendations for addi-
tional scientific studies regarding the
exposure that Persian Gulf war vet-
erans may have had to toxic agents or
environmental or wartime hazards.

Based upon the assessments of the
National Academy of Sciences and any
other relevant scientific and medical
information, the Secretary of Veterans
Affairs would then determine whether
a presumption of service connection is
warranted for various diagnosed or
undiagnosed illnesses. The Secretary
would provide compensation when
there is a positive association between
the illness and exposure to one or more
toxic agents or environmental or war-
time hazards during the Persian Gulf
war. A positive association is regarded
as one where credible evidence for the
association is equal to or outweighs
credible evidence against the associa-
tion. Like the Agent Orange Act, this
legislation provides for ongoing Acad-
emy reviews and puts a mechanism in
place whereby the Secretary may pro-
vide compensation for additional ill-
nesses as the scientific evidence war-
rants.

The bill Senator ROCKEFELLER and I
are introducing today also requires the
VA to collaborate with the Pentagon
to operate a computerized database for
the collection, storage, and analysis of
information on the diagnosed and
undiagnosed illnesses suffered by Per-
sian Gulf war veterans. I should point
out that the database would also in-
clude information on the treatment
veterans receive for chronic undi-
agnosed illnesses. The VA would be re-
quired to continuously compile and
analyze the information in this data-
base that is likely to determine the as-
sociation between the diagnosed and
undiagnosed illnesses suffered by vet-
erans and their exposure to toxic
agents or environmental or wartime
hazards during the Persian Gulf war.

In June, the General Accounting Of-
fice issued a report stating that, ‘‘al-
though efforts have been made to diag-
nose veterans’ problems and care had
been provided to many eligible vet-
erans, neither DOD nor VA has system-
atically attempted to determine
whether ill Gulf War veterans are any
better or worse today than when they
were first examined.”” The database we
are proposing would correct that defi-
ciency. It would permit VA and DOD to
determine whether Persian Gulf war
veterans are getting better over time
and whether they are responding to the
treatment they are receiving.
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The bill we are introducing today
also calls for enhanced outreach to
those who served in the Persian Gulf
war. Specifically, it would require the
VA to consult with DOD and HHS to
create an ongoing program to provide
information to veterans and their fami-
lies. For example, they would receive
information pertaining to the possible
health risks to Persian Gulf war vet-
erans who were exposed to toxic agents
or environmental or wartime hazards.
In addition, veterans would receive val-
uable information on any services or
benefits available to them.

Mr. President, as I mentioned pre-
viously, we have made great strides to
determine the cause of illnesses suf-
fered by Vietnam veterans and their
children and agreed to provide them
with just compensation. We must now
enhance our efforts to help those who
served our country during the Persian
Gulf war. Passage of this legislation is
essential to providing answers to the
many questions we have about the
causes of Persian Gulf war illnesses.
More importantly, it will ensure that
our veterans are receiving proper med-
ical care and the compensation they
have earned. I again thank Senator
ROCKEFELLER for his leadership on this
issue and hope my colleagues will sup-
port this important legislation.

————

SENATE RESOLUTION  140—REL-
ATIVE TO INTERNATIONAL SHIP-
PING

Mr. HELMS (for himself, Mr. LOTT,
Mr. FAIRCLOTH, Mr. BREAUX, Mr. HOL-
LINGS, Mr. BINGAMAN, Mr. BROWNBACK,
and Mr. Inouye) submitted the fol-
lowing resolution; which was referred

to the Committee on Commerce,
Science, and Transportation.
S. REs. 140

Whereas restrictive and discriminatory
Japanese port practices have been a signifi-
cant source of international concern for
many years, have increased the cost of trans-
porting goods to and from Japan for Amer-
ican consumers, and all ocean carriers and
their customers, and have restricted United
States carriers’ operations in Japan while
Japanese carriers have not faced similar re-
strictions in the United States.

Whereas for many years the Federal Mari-
time Commission, and the United States De-
partments of State and Transportation, have
investigated and monitored these practices
and urged the Japanese Government to rem-
edy the problems caused by these restric-
tions; and

Whereas recent actions by the Federal
Maritime Commission and negotiations con-
ducted by the Departments of State and
Transportation with the Government of
Japan have reportedly produced agreements
which would, when implemented, reform the
Japanese port practices and remedy these
problems: Now, therefore, be it

Resolved, That the Senate express strong
support for—

(1) the efforts of the President and execu-
tive branch to achieve removal of Japanese
port restrictions, and

(2) vigilant, continued monitoring and en-
forcement by the Federal Maritime Commis-
sion of changes in port practices promised by
the Japanese Government that will benefit
international trade.
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Mr. HELMS. Mr. President, I, Sen-
ator FAIRCLOTH, Senator LOTT, Senator
BREAUX, Senator HOLLINS, Senator
BINGAMAN, Senator BROWNBACK, and
Senator INOUYE are submitting today a
sense-of-the-Senate resolution which
commends the administration for its
actions in attempting to end the Japa-
nese blockade of American ships who
wish to use Japanese port facilities. We
are also urging the administration to
remain firm and stand behind the Fed-
eral Maritime Commission in these ne-
gotiations with the Government of
Japan.

This issue is a no brainer. The Japa-
nese are simply throwing up a blockade
against American ships, who seek to
dock at Japanese ports.

Mr. President, this protectionist
stand has increased cost of shipping for
the American consumer and all Amer-
ican ocean carriers and their cus-
tomers. We simply will not tolerate
that kind of treatment from Japan or
any other trading partner.

The Federal Maritime Commission is
to be commended for taking a tough
line toward the Japanese port authori-
ties. We encourage the administration
to stand squarely behind the Commis-
sion’s efforts to achieve fairness for
American ships, especially because we
allow the Japanese open access to our
ports.

There is the Biblical saying of ‘“‘Do
unto others as you would have them do
unto you.” The Japanese version is the
complete reverse of that.

We accommodate Japanese shipping
and we should expect no less of them.

Mr. President, I urge the Senate to
swiftly adopt this resolution.

———

ADDITIONAL COSPONSORS

S. 61
At the request of Mr. LOTT, the name
of the Senator from New Mexico [Mr.
BINGAMAN] was added as a cosponsor of
S. 61, a bill to amend title 46, United
States Code, to extend eligibility for
veterans’ burial benefits, funeral bene-
fits, and related benefits for veterans of
certain service in the United States
merchant marine during World War II.
S. 412
At the request of Mr. LAUTENBERG,
the name of the Senator from Hawaii
[Mr. INOUYE] was added as a cosponsor
of S. 412, a bill to provide for a national
standard to prohibit the operation of
motor vehicles by intoxicated individ-
uals.
S. 943
At the request of Mr. SPECTER, the
name of the Senator from California
[Mrs. FEINSTEIN] was added as a co-
sponsor of S. 943, a bill to amend title
49, United States Code, to clarify the
application of the Act popularly known
as the ““Death on the High Seas Act’ to
aviation accidents.
S. 1096
At the request of Mr. GRASSLEY, the
name of the Senator from Maine [Ms.
CoLLINS] was added as a cosponsor of S.
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1096, a bill to restructure the Internal
Revenue Service, and for other pur-
poses.
S. 1251
At the request of Mr. D’AMATO, the
names of the Senator from Alabama
[Mr. SHELBY], the Senator from West
Virginia [Mr. ROCKEFELLER], the Sen-
ator from South Dakota [Mr. JOHNSON],
and the Senator from Mississippi [Mr.
COCHRAN] were added as cosponsors of
S. 1251, a bill to amend the Internal
Revenue Code of 1986 to increase the
amount of private activity bonds which
may be issued in each State, and to
index such amount for inflation.
S. 1252
At the request of Mr. D’AMATO, the
names of the Senator from Alabama
[Mr. SHELBY], the Senator from West
Virginia [Mr. ROCKEFELLER], the Sen-
ator from South Dakota [Mr. JOHNSON],
and the Senator from Mississippi [Mr.
COCHRAN] were added as cosponsors of
S. 1252, a bill to amend the Internal
Revenue Code of 1986 to increase the
amount of low-income housing credits
which may be allocated in each State,
and to index such amount for inflation.
S. 1297
At the request of Mr. COVERDELL, the
name of the Senator from Colorado
[Mr. ALLARD] was added as a cosponsor
of S. 1297, a bill to redesignate Wash-
ington National Airport as ‘“Ronald
Reagan Washington National Airport.”
S. 1299
At the request of Mr. HUTCHINSON,
the names of the Senator from Ohio
[Mr. DEWINE], the Senator from Mis-
souri [Mr. BOND], the Senator from
Alabama [Mr. SHELBY], the Senator
from Alabama [Mr. SESSIONS], and the
Senator from Texas [Mrs. HUTCHISON]
were added as cosponsors of S. 1299, a
bill to limit the authority of the Ad-
ministrator of the Environmental Pro-
tection Agency and the Food and Drug
Administration to ban metered-dose in-
halers.
S. 1306
At the request of Mr. INHOFE, the
name of the Senator from North Caro-
lina [Mr. FAIRCLOTH] was added as a co-
sponsor of S. 1306, a bill to prohibit the
conveyance of real property at Long
Beach Naval Station, California, to
China Ocean Shipping Company.

————

AMENDMENTS SUBMITTED

THE ECONOMIC GROWTH DIVIDEND
PROTECTION ACT OF 1997

ABRAHAM AMENDMENT NO. 1524

(Ordered referred jointly to the Com-
mittee on the Budget and to the Com-
mittee on Governmental Affairs.)

Mr. ABRAHAM submitted an amend-
ment intended to be proposed by him
to the bill (S. 800) to create a tax cut
reserve fund to protect revenues gen-
erated by economic growth; as follows:

On page 2, strike lines 6 through 13 and in-
sert the following:
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‘(1) ESTIMATE.—OMB shall, for any
amount by which revenues for a budget year
and any outyears through fiscal year 2002 ex-
ceed the revenue target absent growth, esti-
mate the excess (less any unexpected excess
receipts (including attributable interest) of
the Federal Old-Age and Survivors Insurance
and the Federal Disability Insurance Trust
Funds, the Federal Hospital Insurance Trust
Fund established by section 1817 of the So-
cial Security Act, and the Highway Trust
Fund) and include such estimate as a sepa-
rate entry in the report prepared pursuant to
subsection (d) at the same time as the OMB
sequestration preview report is issued.

On page 3, strike lines 18 and 19 and insert
the following: ‘‘be considered to be in order
for purposes of the Congressional Budget Act
of 1974.”.

————

THE PRODUCT LIABILITY REFORM
ACT OF 1997 BIOMATERIALS AC-
CESS ASSURANCE ACT OF 1997

ROCKEFELLER AMENDMENT NO.
1525

(Ordered to lie on the table.)

Mr. ROCKEFELLER submitted an
amendment intended to be proposed by
him to the bill (S. 648) to establish
legal standards and procedures for
product liability litigation, and for
other purposes; as follows:

Strike all after the enacting clause, and in-
sert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Product Liability Reform Act of 1997"°.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Purposes.
TITLE I—PRODUCT LIABILITY REFORM

Sec. 101. Definitions.

Sec. 102. Applicability; preemption.

Sec. 103. Liability rules applicable to prod-
uct sellers, renters, and lessors.

Sec. 104. Defense based on claimant’s use of
alcohol or drugs.

Sec. 105. Misuse or alteration.

Sec. 106. Statute of limitations.

Sec. 107. Statute of repose for durable goods
used in a workplace.

Sec. 108. Transitional provision relating to
extension of period for bringing
certain actions.

Sec. 109. Alternative dispute resolution pro-
cedures.

Sec. 110. Offers of judgment.

Sec. 111. Uniform standards for award of pu-
nitive damages.

Sec. 112. Liability for certain claims relat-
ing to death.

Sec. 113. Workers’ compensation subroga-
tion.

TITLE II—BIOMATERIALS ACCESS
ASSURANCE

[TO BE SUPPLIED]

TITLE III—-LIMITATIONS ON
APPLICABILITY; EFFECTIVE DATE

Sec. 301. Federal cause of action precluded.
Sec. 302. Effective date.
SEC. 2. PURPOSES.

Based upon the powers contained in clause
3 of section 8 of article I of the United States
Constitution, the purposes of this Act are to
promote the free flow of goods and services
and to lessen burdens on interstate com-
merce by—

(1) establishing certain uniform legal prin-
ciples of product liability that provide a fair

October 24, 1997

balance among the interests of product
users, manufacturers, and product sellers;

(2) providing for reasonable standards con-
cerning, and limits on, punitive damages
over and above the actual damages suffered
by a claimant;

(3) ensuring the fair allocation of liability
in product liability actions;

(4) reducing the unacceptable costs and
delays in product liability actions caused by
excessive litigation that harm both plaintiffs
and defendants;

(5) establishing greater fairness, ration-
ality, and predictability in product liability
actions; and

(6) providing fair and expeditious judicial
procedures that are necessary to com-
plement and effectuate the legal principles
established by this Act.

TITLE I—PRODUCT LIABILITY REFORM
SEC. 101. DEFINITIONS.

In this title:

(1) ALCOHOLIC BEVERAGE.—The term ‘‘alco-
holic beverage’ includes any beverage in lig-
uid form that contains not less than % of 1
percent of alcohol by volume and is intended
for human consumption.

(2) CLAIMANT.—The term ‘‘claimant”
means any person who brings an action cov-
ered by this title and any person on whose
behalf such an action is brought. If such an
action is brought through or on behalf of an
estate, the term includes the claimant’s de-
cedent. If such an action is brought through
or on behalf of a minor or incompetent, the
term includes the claimant’s legal guardian.

(3) CLAIMANT’S BENEFITS.—The term
“claimant’s benefits” means the amount
paid to an employee as workers’ compensa-
tion benefits.

(4) CLEAR AND CONVINCING EVIDENCE.—The
term ‘‘clear and convincing evidence’’ is that
measure or degree of proof that will produce
in the mind of the trier of fact a firm belief
or conviction as to the truth of the allega-
tions sought to be established. The level of
proof required to satisfy that standard is
more than that required under a preponder-
ance of the evidence, but less than that re-
quired for proof beyond a reasonable doubt.

(5) COMMERCIAL LOSS.—The term ‘‘commer-
cial loss” means—

(A) any loss or damage solely to a product
itself;

(B) loss relating to a dispute over the value
of a product; or

(C) consequential economic loss, the recov-
ery of which is governed by the Uniform
Commercial Code or analogous State com-
mercial or contract law.

(6) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’” means damages
awarded for economic and noneconomic loss.

(7) DRAM-SHOP.—The term ‘‘dram-shop’’
means a drinking establishment where alco-
holic beverages are sold to be consumed on
the premises.

(8) DURABLE GOOD.—The term ‘‘durable
good” means any product, or any component
of any such product, which—

(A)(1) has a normal life expectancy of 3 or
more years; or

(ii) is of a character subject to allowance
for depreciation under the Internal Revenue
Code of 1986; and

(B) is—

(i) used in a trade or business;

(ii) held for the production of income; or

(iii) sold or donated to a governmental or
private entity for the production of goods,
training, demonstration, or any other simi-
lar purpose.

(9) EcoNOMIC LOSS.—The term ‘‘economic
loss’” means any pecuniary loss resulting
from harm (including the loss of earnings or
other benefits related to employment, med-
ical expense loss, replacement services loss,
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loss due to death, burial costs, and loss of
business or employment opportunities) to
the extent recovery for that loss is allowed
under applicable State law.

(10) HARM.—The term ‘“‘harm”—

(A) means any physical injury, illness, dis-
ease, death, or damage to property caused by
a product; and

(B) does not include commercial 1oss.

(11) INSURER.—The term ‘‘insurer’’ means
the employer of a claimant if the employer
is self-insured or if the employer is not self-
insured, the workers’ compensation insurer
of the employer.

(12) MANUFACTURER.—The term ‘‘manufac-
turer” means—

(A) any person who is engaged in a busi-
ness to produce, create, make, or construct
any product (or component part of a product)
and who—

(i) designs or formulates the product (or
component part of the product); or

(ii) has engaged another person to design
or formulate the product (or component part
of the product);

(B) a product seller, but only with respect
to those aspects of a product (or component
part of a product) which are created or af-
fected when, before placing the product in
the stream of commerce, the product seller—

(i) produces, creates, makes, constructs
and designs, or formulates an aspect of the
product (or component part of the product)
made by another person; or

(ii) has engaged another person to design
or formulate an aspect of the product (or
component part of the product) made by an-
other person; or

(C) any product seller not described in sub-
paragraph (B) which holds itself out as a
manufacturer to the user of the product.

(13) NONECONOMIC LOSS.—The term ‘‘non-
economic loss” means subjective, nonmone-
tary loss resulting from harm, including
pain, suffering, inconvenience, mental suf-
fering, emotional distress, loss of society and
companionship, loss of consortium, injury to
reputation, and humiliation.

(14) PERSON.—The term ‘‘person’’ means
any individual, corporation, company, asso-
ciation, firm, partnership, society, joint
stock company, or any other entity (includ-
ing any governmental entity).

(15) PRODUCT.—

(A) IN GENERAL.—The term ‘‘product”
means any object, substance, mixture, or
raw material in a gaseous, liquid, or solid
state that—

(i) is capable of delivery itself or as an as-
sembled whole, in a mixed or combined
state, or as a component part or ingredient;

(ii) is produced for introduction into trade
or commerce;

(iii) has intrinsic economic value; and

(iv) is intended for sale or lease to persons
for commercial or personal use.

(B) EXCLUSION.—The term ‘‘product’ does
not include—

(i) tissue, organs, blood, and blood products
used for therapeutic or medical purposes, ex-
cept to the extent that such tissue, organs,
blood, and blood products (or the provision
thereof) are subject, under applicable State
law, to a standard of liability other than
negligence; or

(ii) electricity, water delivered by a util-
ity, natural gas, or steam.

(16) PRODUCT LIABILITY ACTION.—The term
“product liability action” means a civil ac-
tion brought on any theory for harm caused
by a product.

(17) PRODUCT SELLER.—

(A) IN GENERAL.—The term ‘‘product sell-
er” means a person who in the course of a
business conducted for that purpose—

(i) sells, distributes, rents, leases, prepares,
blends, packages, labels, or otherwise is in-
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volved in placing a product in the stream of
commerce; or

(ii) installs, repairs, refurbishes, recondi-
tions, or maintains the harm-causing aspect
of the product.

(B) EXCLUSION.—The term ‘‘product seller”
does not include—

(i) a seller or lessor of real property;

(ii) a provider of professional services in
any case in which the sale or use of a prod-
uct is incidental to the transaction and the
essence of the transaction is the furnishing
of judgment, skill, or services; or

(iii) any person who—

(I) acts in only a financial capacity with
respect to the sale of a product; or

(IT) leases a product under a lease arrange-
ment in which the lessor does not initially
select the leased product and does not during
the lease term ordinarily control the daily
operations and maintenance of the product.

(18) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’” means damages awarded
against any person or entity to punish or
deter that person or entity, or others, from
engaging in similar behavior in the future.

(19) STATE.—The term ‘‘State’” means any
State of the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, the Northern Mariana Islands, the Vir-
gin Islands, Guam, American Samoa, and
any other territory or possession of the
United States or any political subdivision of
any of the foregoing.

(20) ToBACCO PRODUCT.—The term ‘‘tobacco
product’” means—

(A) a cigarette, as defined in section 3 of
the Federal Cigarette Labeling and Adver-
tising Act (15 U.S.C. 1332);

(B) a little cigar, as defined in section 3 of
the Federal Cigarette Labeling and Adver-
tising Act (15 U.S.C. 1332);

(C) a cigar, as defined in section 5702(a) of
the Internal Revenue Code of 1986;

(D) pipe tobacco;

(E) loose rolling tobacco and papers used to
contain that tobacco;

(F) a product referred to as smokeless to-
bacco, as defined in section 9 of the Com-
prehensive Smokeless Tobacco Health Edu-
cation Act of 1986 (15 U.S.C. 4408); and

(G) any other form of tobacco intended for
human consumption.

SEC. 102. APPLICABILITY; PREEMPTION.

(a) PREEMPTION.—

(1) IN GENERAL.—Except as provided in
paragraph (2) and title II, this title governs
any product liability action brought in any
Federal or State court on any theory for
harm caused by a product.

(2) ACTIONS EXCLUDED.—

(A) ACTIONS FOR COMMERCIAL LOSS.—A civil
action brought for commercial loss shall be
governed only by applicable commercial or
contract law.

(B) ACTIONS FOR NEGLIGENT ENTRUSTMENT;
NEGLIGENCE PER SE CONCERNING FIREARMS AND
AMMUNITION; DRAM-SHOP.—

(i) NEGLIGENT ENTRUSTMENT.—A civil ac-
tion for negligent entrustment shall not be
subject to the provisions of this title gov-
erning product liability actions, but shall be
subject to any applicable Federal or State
law.

(ii) NEGLIGENCE PER SE CONCERNING FIRE-
ARMS AND AMMUNITION.—A civil action
brought under a theory of negligence per se
concerning the use of a firearm or ammuni-
tion shall not be subject to the provisions of
this title governing product liability actions,
but shall be subject to any applicable Fed-
eral or State law.

(iii) DRAM-SHOP.—A civil action brought
under a theory of dram-shop or third-party
liability arising out of the sale or provision
of an alcoholic beverage to an intoxicated in-
dividual or an individual who has not at-
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tained the age of 21 shall not be subject to
the provisions of this title, but shall be sub-
ject to any applicable Federal or State law.

(C) ACTIONS INVOLVING HARM CAUSED BY A
TOBACCO PRODUCT.—A civil action brought for
harm caused by a tobacco product shall not
be subject to the provisions of this title gov-
erning product liability actions, but shall be
subject to any applicable Federal or State
law.

(D) ACTIONS INVOLVING HARM CAUSED BY A
BREAST IMPLANT.—

(i) IMPLANT DEFINED.—ASs used in this sub-
paragraph, the term ‘“‘implant’ has the same
meaning as in section .

(ii) EXCLUSION.—A civil action brought for
harm caused by a breast implant shall not be
subject to the provisions of this title gov-
erning product liability actions, but shall be
subject to any applicable Federal or State
law.

(b) RELATIONSHIP TO STATE LAW.—This
title supersedes a State law only to the ex-
tent that the State law applies to a matter
covered by this title. Any matter that is not
governed by this title, including any stand-
ard of liability applicable to a manufacturer,
shall be governed by any applicable Federal
or State law.

(c) EFFECT ON OTHER LAW.—Nothing in this
title shall be construed to—

(1) waive or affect any defense of sovereign
immunity asserted by any State under any
law;

(2) supersede or alter any Federal law;

(3) waive or affect any defense of sovereign
immunity asserted by the United States;

(4) affect the applicability of any provision
of chapter 97 of title 28, United States Code;

(5) preempt State choice-of-law rules with
respect to claims brought by a foreign nation
or a citizen of a foreign nation;

(6) affect the right of any court to transfer
venue or to apply the law of a foreign nation
or to dismiss a claim of a foreign nation or
of a citizen of a foreign nation on the ground
of inconvenient forum; or

(7) supersede or modify any statutory or
common law, including any law providing for
an action to abate a nuisance, that author-
izes a person to institute an action for civil
damages or civil penalties, cleanup costs, in-
junctions, restitution, cost recovery, puni-
tive damages, or any other form of relief, for
remediation of the environment (as defined
in section 101(8) of the Comprehensive Envi-
ronmental Response, Compensation, and Li-
ability Act of 1980 (42 U.S.C. 9601(8)).

SEC. 103. LIABILITY RULES APPLICABLE TO
PRODUCT SELLERS, RENTERS, AND
LESSORS.

(a) GENERAL RULE.—

(1) IN GENERAL.—In any product liability
action that is subject to this title, a product
seller other than a manufacturer shall be lia-
ble to a claimant only if the claimant estab-
lishes that—

(A)(i) the product that allegedly caused the
harm that is the subject of the complaint
was sold, rented, or leased by the product
seller;

(ii) the product seller failed to exercise
reasonable care with respect to the product;
and

(iii) the failure to exercise reasonable care
was a proximate cause of the harm to the
claimant;

(B)(i) the product seller made an express
warranty applicable to the product that al-
legedly caused the harm that is the subject
of the complaint, independent of any express
warranty made by a manufacturer as to the
same product;

(ii) the product failed to conform to the
warranty; and

(iii) the failure of the product to conform
to the warranty caused the harm to the
claimant; or
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(C)(i) the product seller engaged in inten-
tional wrongdoing, as determined under ap-
plicable State law; and

(ii) the intentional wrongdoing was a prox-
imate cause of the harm that is the subject
of the complaint.

(2) REASONABLE OPPORTUNITY FOR INSPEC-
TION.—For purposes of paragraph (1)(A)(ii), a
product seller shall not be considered to have
failed to exercise reasonable care with re-
spect to a product based upon an alleged fail-
ure to inspect the product, if—

(A) the failure occurred because there was
no reasonable opportunity to inspect the
product; or

(B) the inspection, in the exercise of rea-
sonable care, would not have revealed the as-
pect of the product that allegedly caused the
claimant’s harm.

(b) SPECIAL RULE.—

(1) IN GENERAL.—A product seller shall be
deemed to be liable as a manufacturer of a
product for harm caused by the product, if—

(A) the manufacturer is not subject to
service of process under the laws of any
State in which the action may be brought; or

(B) the court determines that the claimant
is or would be unable to enforce a judgment
against the manufacturer.

(2) STATUTE OF LIMITATIONS.—For purposes
of this subsection only, the statute of limita-
tions applicable to claims asserting liability
of a product seller as a manufacturer shall be
tolled from the date of the filing of a com-
plaint against the manufacturer to the date
that judgment is entered against the manu-
facturer.

(¢) RENTED OR LEASED PRODUCTS.—

(1) DEFINITION.—For purposes of paragraph
(2), and for determining the applicability of
this title to any person subject to that para-
graph, the term ‘‘product liability action’
means a civil action brought on any theory
for harm caused by a product or product use.

(2) LIABILITY.—Notwithstanding any other
provision of law, any person engaged in the
business of renting or leasing a product
(other than a person excluded from the defi-
nition of product seller under section
101(17)(B)) shall be subject to liability in a
product liability action under subsection (a),
but any person engaged in the business of
renting or leasing a product shall not be lia-
ble to a claimant for the tortious act of an-
other solely by reason of ownership of that
product.

SEC. 104. DEFENSE BASED ON CLAIMANT’S USE
OF ALCOHOL OR DRUGS.

(a) GENERAL RULE.—In any product liabil-
ity action that is subject to this title, it
shall be a complete defense to a claim made
by a claimant, if that claimant—

(1) was intoxicated or was under the influ-
ence of alcohol or any drug when the acci-
dent or other event which resulted in that
claimant’s harm occurred; and

(2) as a result of the influence of the alco-
hol or drug, was more than 50 percent re-
sponsible for that harm.

(b) CONSTRUCTION.—For purposes of sub-
section (a)—

(1) the determination of whether a person
was intoxicated or was under the influence of
alcohol or any drug shall be made pursuant
to applicable State law; and

(2) the term ‘‘drug’” means any controlled
substance as defined in the Controlled Sub-
stances Act (21 U.S.C. 802(6)) that was not le-
gally prescribed for use by the claimant or
that was taken by the claimant other than
in accordance with the terms of a lawfully
issued prescription.

SEC. 105. MISUSE OR ALTERATION.

(a) GENERAL RULE.—

(1) IN GENERAL.—In any product liability
action that is subject to this title, the dam-
ages for which a defendant is otherwise lia-
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ble under Federal or State law shall be re-
duced by the percentage of responsibility for
the claimant’s harm attributable to misuse
or alteration of a product by any person if
the defendant establishes that such percent-
age of the claimant’s harm was proximately
caused by a use or alteration of a product—

(A) in violation of, or contrary to, a de-
fendant’s express warnings or instructions if
the warnings or instructions are adequate as
determined pursuant to applicable Federal
or State law; or

(B) involving a risk of harm which was
known or should have been known by the or-
dinary person who uses or consumes the
product with the knowledge common to the
class of persons who used or would be reason-
ably anticipated to use the product.

(2) USE INTENDED BY A MANUFACTURER IS
NOT MISUSE OR ALTERATION.—For purposes of
this title, a use of a product that is intended
by the manufacturer of the product does not
constitute a misuse or alteration of the prod-
uct.

(b) WORKPLACE INJURY.—Notwithstanding
subsection (a), and except as otherwise pro-
vided in section 113, the damages for which a
defendant is otherwise liable under State law
shall not be reduced by the percentage of re-
sponsibility for the claimant’s harm attrib-
utable to misuse or alteration of the product
by the claimant’s employer or any co-
employee who is immune from suit by the
claimant pursuant to the State law applica-
ble to workplace injuries.

SEC. 106. STATUTE OF LIMITATIONS.

(a) IN GENERAL.—Except as provided in
subsection (b) and subject to section 107, a
product liability action that is subject to
this title may be filed not later than 2 years
after the date on which the claimant discov-
ered or, in the exercise of reasonable care,
should have discovered, the harm that is the
subject of the action and the cause of the
harm.

(b) EXCEPTIONS.—

(1) PERSON WITH A LEGAL DISABILITY.—A
person with a legal disability (as determined
under applicable law) may file a product li-
ability action that is subject to this title not
later than 2 years after the date on which
the person ceases to have the legal dis-
ability.

(2) EFFECT OF STAY OR INJUNCTION.—If the
commencement of a civil action that is sub-
ject to this title is stayed or enjoined, the
running of the statute of limitations under
this section shall be suspended until the end
of the period that the stay or injunction is in
effect.

SEC. 107. STATUTE OF REPOSE FOR DURABLE
GOODS USED IN A WORKPLACE.

(a) IN GENERAL.—

(1) APPLICABLE PERIOD.—Except as provided
in subsections (b) and (c), no product liabil-
ity action that is subject to this title con-
cerning a durable good described in para-
graph (2) may be filed after the 18-year pe-
riod beginning at the time of delivery of the
product to the first purchaser or lessee.

(2) DURABLE GOODS DESCRIBED.—A durable
good described in this section is a durable
good that is—

(A) used in a workplace; and

(B) alleged to have caused harm (other
than toxic harm) that is covered under an
applicable State workers’ compensation law.

(b) APPLICABILITY OF STATUTE OF LIMITA-
TIONS.—

(1) IN GENERAL.—Notwithstanding any
other provision of this section, a product li-
ability action that is subject to this title and
that concerns a durable good described in
subsection (a)(2) may be filed during the ap-
plicable period prescribed in section 106 (in-
cluding any applicable period prescribed
under the exceptions under subsection (b) of
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that section) if the condition under para-
graph (2) is met.

(2) CoONDITION.—Paragraph (1) shall apply
with respect to a claimant in an action de-
scribed in that paragraph if that claimant
discovers the harm that is the subject of the
action during the 18-year period beginning
on the date of the delivery of the product to
the first purchaser or lessee.

(¢) GENERAL EXCEPTIONS.—

(1) IN GENERAL.—A motor vehicle, vessel,
aircraft, or train, that is used primarily to
transport passengers for hire, shall not be
subject to this section.

(2) CERTAIN EXPRESS WARRANTIES.—Sub-
section (a) does not bar a product liability
action against a defendant who made an ex-
press warranty in writing as to the safety or
life expectancy of the specific product in-
volved which was longer than 18 years, ex-
cept that such subsection shall apply at the
expiration of that warranty.

(3) AVIATION LIMITATIONS PERIOD.—Sub-
section (a) does not affect the limitations pe-
riod established by the General Aviation Re-
vitalization Act of 1994 (49 U.S.C. 40101 note).
SEC. 108. TRANSITIONAL PROVISION RELATING

TO EXTENSION OF PERIOD FOR
BRINGING CERTAIN ACTIONS.

If any provision of section 106 or 107 short-
ens the period during which a product liabil-
ity action could be otherwise brought pursu-
ant to another provision of law, the claimant
may, notwithstanding sections 106 and 107,
bring the product liability action not later
than 1 year after the date of enactment of
this Act, except that nothing in this section
shall affect the application of section 107(b).
SEC. 109. ALTERNATIVE DISPUTE RESOLUTION

PROCEDURES.

(a) NOTIFICATION REQUIREMENT.—In any
case in which an applicable State law pro-
vides for an alternative dispute resolution
procedure, each defendant in a product li-
ability action that is subject to this title
shall, not later than 10 days before the appli-
cable date specified for service of an offer
under subsection (b), notify the claimant to
inform the claimant of the applicability of
that State law.

(b) SERVICE OF OFFER.—A claimant or a de-
fendant in a product liability action that is
subject to this title may serve upon an ad-
verse party an offer to proceed pursuant to
any voluntary, nonbinding alternative dis-
pute resolution procedure established or rec-
ognized under the law of the State in which
the product liability action is brought or
under the rules of the court in which that ac-
tion is maintained, not later than 60 days
after the later of—

(1) service of the initial complaint; or

(2) the expiration of the applicable period
for a responsive pleading.

(¢) WRITTEN NOTICE OF ACCEPTANCE OR RE-
JECTION.—Except as provided in subsection
(d), not later than 20 days after the service of
an offer to proceed under subsection (b), an
offeree shall file a written notice of accept-
ance or rejection of the offer.

(d) EXTENSION.—

(1) IN GENERAL.—The court may, upon mo-
tion by an offeree made prior to the expira-
tion of the 20-day period specified in sub-
section (c), extend the period for filing a
written notice under such subsection for a
period of not more than 60 days after the
date of expiration of the period specified in
subsection (c).

(2) PERMITTED DISCOVERY.—Discovery may
be permitted during the period described in
paragraph (1).

SEC. 110. OFFERS OF JUDGMENT.

(a) OFFERS OF JUDGMENT BY CLAIMANTS.—
Any claimant in a product liability action
that is subject to this title may, at any time
after filing the complaint for that action,
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serve an offer of judgment to be entered
against a defendant for a specified dollar
amount as complete satisfaction of the
claim.

(b) OFFERS OF JUDGMENT BY DEFENDANTS.—
A defendant in an action referred to in sub-
section (a) may, during the period described
in that subsection, serve an offer of judg-
ment to be entered against that defendant
for a specified dollar amount as complete
satisfaction of a claim referred to in that
subsection.

(c) RESPONSE PERIOD.—Subject to sub-
section (d), the period for response to an
offer of judgment under this section shall be
the later of—

(1) the date that is 30 days after the date of
the receipt of the offer; or

(2) the date of expiration of any otherwise
applicable period for response.

(d) EXTENSION OF RESPONSE PERIOD.—

(1) IN GENERAL.—The court may extend the
period for response to an offer of judgment
under subsection (¢) on a motion made by an
offeree.

(2) REQUIREMENTS FOR MOTION.—Any mo-
tion made by an offeree under paragraph (1)
shall be accompanied by an affidavit that—

(A) sets forth the reasons why the exten-
sion requested in the motion is necessary;
and

(B) includes a statement that the informa-
tion that is likely to be discovered during
the period of the extension referred to in
subparagraph (A) is—

(i) material; and

(ii) not, after reasonable inquiry, otherwise
available to that offeree.

(e) PENALTY TO DEFENDANTS FOR REJECTION
OF OFFER.—

(1) MODIFICATION OF JUDGMENT.—The court
may modify a judgment against a defendant
under paragraph (2) if—

(A) a defendant, as an offeree, does not
serve on the claimant a written notification
of acceptance of an offer of judgment served
by the claimant in accordance with this sec-
tion—

(i) during the applicable period for re-
sponse referred to in subsection (¢); or

(ii) in any case in which the responsive
pleading of the defendant contains a motion
to dismiss, not later than 30 days after the
date on which the court denies that motion
to dismiss; and

(B) the unadjusted final judgment against
the defendant includes damages (including
any compensatory, punitive, exemplary, or
other damages) in an amount greater than
the amount specified by the claimant in the
offer of judgment.

(2) AMOUNT OF MODIFICATION.—The court
may make a modification under paragraph
(1) to provide for an increase of the civil pen-
alties assessed against that defendant in an
amount not to exceed the lesser of—

(A) $50,000; or

(B) the difference between—

(i) the amount of the unadjusted judgment;
and

(ii) the amount of the offer of judgment
made by the claimant.

(f) PENALTY TO CLAIMANTS FOR REJECTION
OF OFFER.—

(1) MODIFICATION OF JUDGMENT.—The court
may modify a judgment against a defendant
in accordance with paragraph (2), if—

(A) a claimant, as an offeree, does not
serve on the defendant a written notice of
acceptance of an offer of judgment served by
that defendant in accordance with this sec-
tion during the applicable period for re-
sponse referred to in subsection (c); and

(B) the unadjusted final judgment against
that defendant includes damages (including
any compensatory, punitive, exemplary, or
other damages) in an amount less than the
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amount specified by that defendant in the
offer of judgment.

(2) AMOUNT OF MODIFICATION.—The court
may make a modification under paragraph
(1) to provide for a decrease of the civil pen-
alties assessed against that defendant in an
amount not to exceed the lesser of—

(A) $50,000; or

(B)(i) the difference between—

(I) the amount of the unadjusted judgment;
and

(IT) the amount of the offer of judgment
made by the defendant; reduced by

(ii) a reasonable attorney’s fee.

(3) CLAIMANT NOT PREVAILING PARTY.—In
any case in which the claimant is not the
prevailing party, the refusal of the claimant
to accept an offer of judgment shall not re-
sult in the payment of a penalty under this
subsection.

(g) EVIDENCE OF OFFER.—An offer of judg-
ment that is not accepted by the offeree by
the applicable date for response specified in
this section—

(1) shall be considered to have been with-
drawn; and

(2) except in a proceeding to determine rea-
sonable attorney’s fees and costs, shall not
be admissible as evidence in an action
brought under this title.

SEC. 111. UNIFORM STANDARDS FOR AWARD OF
PUNITIVE DAMAGES.

(a) GENERAL RULE.—To the extent punitive
damages are permitted by applicable State
law, punitive damages may be awarded
against a defendant in any product liability
action that is subject to this title if the
claimant establishes by clear and convincing
evidence that the harm that is the subject of
the action was the result of conduct carried
out by the defendant with a conscious, fla-
grant indifference to the rights or safety of
others.

(b) SPECIAL RULE.—

(1) IN GENERAL.—Subject to subsection (c),
in any action described in subsection (a)
against a person or entity described in para-
graph (2), an award of punitive damages shall
not exceed the lesser of—

(A) 2 times the amount of compensatory
damages awarded; or

(B) $250,000.

(2) PERSONS AND ENTITIES DESCRIBED.—

(A) IN GENERAL.—A person or entity de-
scribed in this paragraph is—

(i) an individual whose net worth does not
exceed $500,000; or

(ii) an owner of an unincorporated busi-
ness, or any partnership, corporation, asso-
ciation, unit of local government, or organi-
zation that has—

(I) annual revenues of less than or equal to
$5,000,000; and

(IT) fewer than 25 full-time employees.

(B) ANNUAL REVENUES AND EMPLOYEES.—
For the purpose of determining the applica-
bility of this subsection to a corporation, the
calculation of—

(i) the annual revenues of that corporation
shall include the annual revenues of any par-
ent corporation (or other subsidiary of the
parent corporation), subsidiary, branch, divi-
sion, department, or unit of that corpora-
tion; and

(ii) the number of employees of that cor-
poration shall include the number of employ-
ees of any parent corporation (or other sub-
sidiary of the parent corporation), sub-
sidiary, branch, division, department, or unit
of that corporation.

(¢c) BIFURCATION AT REQUEST OF ANY
PARTY.—

(1) IN GENERAL.—At the request of any
party, the trier of fact in any action that is
subject to this section shall consider in a
separate proceeding, held subsequent to the
determination of the amount of compen-
satory damages, whether punitive damages
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are to be awarded for the harm that is the
subject of the action and the amount of the
award.

(2) INADMISSIBILITY OF EVIDENCE RELATIVE
ONLY TO A CLAIM OF PUNITIVE DAMAGES IN A
PROCEEDING CONCERNING COMPENSATORY DAM-
AGES.—If any party requests a separate pro-
ceeding under paragraph (1), in a proceeding
to determine whether the claimant may be
awarded compensatory damages, any evi-
dence, argument, or contention that is rel-
evant only to the claim of punitive damages,
as determined by applicable State law, shall
be inadmissible.

SEC. 112. LIABILITY FOR CERTAIN CLAIMS RE-
LATING TO DEATH.

(a) IN GENERAL.—Subject to subsection (b),
a defendant may be liable for damages that
are only punitive in nature without regard
to section 111 in any product liability action
that is subject to this title—

(1) in which the alleged harm to the claim-
ant is death; and

(2) that is subject to an applicable State
law that, as of the date of enactment of this
Act, provides, or is construed to provide, for
damages that are only punitive in nature.

(b) LIMITATION.—Subsection (a) shall apply
to an action that meets the requirements of
paragraphs (1) and (2) of that subsection only
during such period as the State law provides,
or is construed to provide, for damages that
are only punitive in nature.

(c) SUNSET.—This section shall cease to be
effective on September 1, 1998.

SEC. 113. WORKERS’ COMPENSATION SUBROGA-
TION.

(a) GENERAL RULE.—

(1) RIGHT OF SUBROGATION.—

(A) IN GENERAL.—An insurer shall have a
right of subrogation against a manufacturer
or product seller to recover any claimant’s
benefits relating to harm that is the subject
of a product liability action that is subject
to this title.

(B) WRITTEN NOTIFICATION.—To assert a
right of subrogation under subparagraph (A),
the insurer shall provide written notice to
the court in which the product liability ac-
tion is brought.

(C) INSURER NOT REQUIRED TO BE A PARTY.—
An insurer shall not be required to be a nec-
essary and proper party in a product liability
action covered under subparagraph (A).

(2) SETTLEMENTS AND OTHER LEGAL PRO-
CEEDINGS.—

(A) IN GENERAL.—In any proceeding relat-
ing to harm or settlement with the manufac-
turer or product seller by a claimant who
files a product liability action that is subject
to this title, an insurer may participate to
assert a right of subrogation for claimant’s
benefits with respect to any payment made
by the manufacturer or product seller by
reason of that harm, without regard to
whether the payment is made—

(i) as part of a settlement;

(ii) in satisfaction of judgment;

(iii) as consideration for a covenant not to
sue; or

(iv) in another manner.

(B) WRITTEN NOTIFICATION.—Except as pro-
vided in subparagraph (C), an employee shall
not make any settlement with or accept any
payment from the manufacturer or product
seller without written notification to the in-
surer.

(C) EXEMPTION.—Subparagraph (B) shall
not apply in any case in which the insurer
has been compensated for the full amount of
the claimant’s benefits.

(3) HARM RESULTING FROM ACTION OF EM-
PLOYER OR COEMPLOYEE.—

(A) IN GENERAL.—If, with respect to a prod-
uct liability action that is subject to this
title, the manufacturer or product seller at-
tempts to persuade the trier of fact that the
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harm to the claimant was caused by the
fault of the employer of the claimant or any
coemployee of the claimant, the issue of that
fault shall be submitted to the trier of fact,
but only after the manufacturer or product
seller has provided timely written notice to
the insurer.

(B) RIGHTS OF INSURER.—

(i) IN GENERAL.—Notwithstanding any
other provision of law, with respect to an
issue of fault submitted to a trier of fact pur-
suant to subparagraph (A), an insurer shall,
in the same manner as any party in the ac-
tion (even if the insurer is not a named party
in the action), have the right to—

(I) appear;

(IT) be represented;

(III) introduce evidence;

(IV) cross-examine adverse witnesses; and

(V) present arguments to the trier of fact.

(ii) LAST ISSUE.—The issue of harm result-
ing from an action of an employer or co-
employee shall be the last issue that is sub-
mitted to the trier of fact.

(C) REDUCTION OF DAMAGES.—If the trier of
fact finds by clear and convincing evidence
that the harm to the claimant that is the
subject of the product liability action was
caused by the fault of the employer or a co-
employee of the claimant—

(i) the court shall reduce by the amount of
the claimant’s benefits—

(I) the damages awarded against the manu-
facturer or product seller; and

(IT) any corresponding insurer’s subroga-
tion lien; and

(ii) the manufacturer or product seller
shall have no further right by way of con-
tribution or otherwise against the employer.

(D) CERTAIN RIGHTS OF SUBROGATION NOT
AFFECTED.—Notwithstanding a finding by the
trier of fact described in subparagraph (C),
the insurer shall not lose any right of sub-
rogation related to any—

(i) intentional tort committed against the
claimant by a coemployee; or

(ii) act committed by a coemployee outside
the scope of normal work practices.

(b) ATTORNEY’S FEES.—If, in a product li-
ability action that is subject to this section,
the court finds that harm to a claimant was
not caused by the fault of the employer or a
coemployee of the claimant, the manufac-
turer or product seller shall reimburse the
insurer for reasonable attorney’s fees and
court costs incurred by the insurer in the ac-
tion, as determined by the court.

TITLE II—BIOMATERIALS ACCESS
ASSURANCE
TITLE III—LIMITATIONS ON
APPLICABILITY; EFFECTIVE DATE

SEC. 301. FEDERAL CAUSE OF ACTION PRE-
CLUDED.

The district courts of the United States
shall not have jurisdiction pursuant to this
Act based on section 1331 or 1337 of title 28,
United States Code.

SEC. 302. EFFECTIVE DATE.

This Act shall apply with respect to any
action commenced on or after the date of en-
actment of this Act without regard to
whether the harm that is the subject of the
action or the conduct that caused the harm
occurred before that date of enactment.

———

ADDITIONAL STATEMENTS

THE NOMINATION OF PETER
SCHER TO BE SPECIAL TRADE
AMBASSADOR FOR AGRI-
CULTURE

e Mr. FEINGOLD. Mr. President, I
want to make a few brief comments re-
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garding the nomination of Mr. Peter
Scher to be the Special Trade Ambas-
sador for Agriculture which the Senate
approved yesterday. I am pleased to re-
port that the Senate Foreign Relations
Committee, on which I serve, consid-
ered the nomination of Mr. Scher and
favorably reported his nomination last
month.

I met with Mr. Scher following his
confirmation hearing before the Senate
Foreign Relations Committee to dis-
cuss with him the problems Wiscon-
sin’s agricultural sector has had with
our existing trade agreements such as
the Uruguay Round of GATT and the
North American Free Trade Agree-
ment. I urged Mr. Scher, in his new po-
sition, to work diligently to ensure
that our trading partners are com-
plying with their agricultural trade ob-
ligations established by these agree-
ments.

Specifically, I asked Mr. Scher and
the USTR to accept a Section 301 peti-
tion filed by the dairy industry asking
USTR to challenge the Canadian ex-
port pricing scheme before the World
Trade Organization. Canada’s dairy ex-
port subsidies violate the export sub-
sidy reduction commitments under the
Uruguay Round. These subsidies dis-
advantage the U.S. dairy industry in
its efforts to compete in world mar-
kets. I also pointed out that Canada
also has effectively prohibited our
dairy industry from exporting products
to lucrative Canadian markets. Not
only must USTR aggressively pursue
WTO dispute settlement proceedings
against Canadian export subsidies, but
it must also seek greater access for
U.S. dairy products to Canadian mar-
kets, among others, in any upcoming
trade negotiations.

I am pleased that late last month
U.S. Trade Representative Barshefsky
agreed to pursue formal WTO dispute
resolution proceedings challenging the
Canadian dairy export subsidy scheme
as well as European Union violations of
the dairy provisions of the Uruguay
Round. I appreciate the cooperation of
Mr. Scher and Ambassador Barshefsky
on this important matter.

I also raised with Mr. Scher the prob-
lems the U.S. potato industry has had
with respect to access to both Cana-
dian and Mexican markets. I urged him
to pursue negotiations with the Cana-
dians to allow greater access of U.S.
potatoes to their domestic markets and
to aggressively seek accelerated reduc-
tion in Mexican tariffs for U.S. pota-
toes, a commitment made to potato
growers when NAFTA was approved.
Mr. Scher assured me that potatoes
would be among the commodities to be
considered in upcoming negotiations
with Mexico.

I believe Mr. Scher has a funda-
mental understanding of both the im-
portance of trade to agriculture gen-
erally and of the complex trade prob-
lems the U.S dairy industry faces re-
garding compliance with existing trade
agreements. For that reason, I have
supported the approval of his nomina-
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tion. But I expect USTR, with Mr.
Scher acting as Ambassador, to aggres-
sively pursue the resolution of the crit-
ical issues facing our domestic dairy
and potato sectors. I will continue to
work with USTR to resolve these
issues and will hold Mr. Scher to his
commitment that USTR will use all ex-
isting tools to ensure compliance with
existing trade agreements and to pur-
sue greater access for agriculture to
international markets.

I continue to have serious reserva-
tions about U.S. efforts to begin new
trade negotiations until the problems
with our current bilateral and multi-
lateral agreements are successfully re-
solved. Wisconsin is home to 24,000
dairy farmers, 140 cheese processing
plants and many other businesses asso-
ciated with milk production and proc-
essing. Dairy contributes some $4 bil-
lion in income to Wisconsin’s economy
and provides 130,000 jobs. Wisconsin is
also the fifth largest potato producing
state with a large chip and french fry
processing sector. Overall, Wisconsin
ranks tenth in the nation in farm num-
bers and ninth nationally with respect
to market value of agricultural prod-
ucts sold.

Wisconsin’s farmers and food proc-
essing industry could greatly benefit
by gaining a greater share of inter-
national markets. However, for that to
happen, our trade agreements must not
only be fair, they must be enforceable.
To date, our trade agreements have not
only failed to provide significant bene-
fits for many agricultural sectors, in-
cluding dairy, they have placed some
sectors at a distinct disadvantage. I
will look at all future trade agreement
proposals with an eye to these issues
and make decisions on those proposals
based, in part, on how they treat Wis-
consin farmers.e

———

TRIBUTE TO LEE H. CLARK

e Mr. ABRAHAM. Mr. President, I rise
today to pay homage to a man of great
character, commitment, and integrity.

Lee H. Clark has dedicated his life to
public service. Beginning at the tender
age of eighteen, Lee entered the United
States Navy in 1943 where he served
honorably for three years. After his
commitment to the Navy, Lee entered
college where he threw himself into
academics, gaining a Master’s degree
in business from the University of
Michigan. Following his education, Lee
returned home and started his own
business. Soon after, with his company
flourishing, Lee’s interest in the polit-
ical process was sparked after serving
as a precinct delegate in 1956. Lee en-
tered into the political realm with the
same determination and vigor that he
displayed throughout his entire life
and four years later ran for Congress.
Although his bid for office was unsuc-
cessful, Lee’s desire for public service
was unabated and he began a long,
meritorious career in service to the
State of Michigan.



October 24, 1997

Michigan has been greatly affected
by Lee’s energetic guidance and leader-
ship. In the intervening years between
1956 and the present, Lee has been a
driving force for the Republican Party.
From community elections to those
elections national in scope, Lee always
offered great wisdom and foresight.
Throughout his life, Lee has shown tre-
mendous concern for his fellow citizens
and was always a willing volunteer for
any task. I am proud to have had the
chance to work beside him.

Mr. President, I am extremely hon-
ored to have this opportunity to thank
him for his many years of service and
friendship. He is a very dear friend and
my thoughts and prayers go out to
him, his wife Nancy, and the rest of his
family.e

———

TRIBUTE TO WESTERN COVENTRY
SCHOOL, 1997 U.S. DEPARTMENT
OF EDUCATION BLUE RIBBON
SCHOOL

e Mr. REED. Mr. President, I rise
today to recognize the achievement of
Western Coventry School of Coventry,
Rhode Island, which was honored ear-
lier this year as a U.S. Department of
Education Blue Ribbon School.

It is a highly regarded distinction to
be named a Blue Ribbon School.
Through an intensive selection process
beginning at the state level and con-
tinuing through a federal Review Panel
of 100 top educators, many of the very
best public and private schools in the
nation are identified as deserving of
this honor. These schools are particu-
larly effective in meeting local, state,
and national goals. However, this
honor signifies not just who is best, but
what works in educating today’s chil-
dren.

Now, more than ever, it is important
that we make every effort to reach out
to students, that we truly engage and
challenge them, and that we make
their education come alive. At the
Western Coventry School, a kinder-
garten through sixth grade school, par-
ent-teacher cooperation, through an
award winning Parent Teacher Asso-
ciation (PTA), has helped to improve
the quality of education. The school
has instituted a mentoring program for
at-risk youth and has made concerted
efforts to ensure that students with
special needs receive the assistance
they require. In addition, teachers have
taken an aggressive role in developing
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new approaches to teaching reading
and math.

Mr. President, Western Coventry
School is dedicated to the highest
standards. It is a school committed to
a process of continuous improvement
with a focus on high student achieve-
ment. Most importantly, Western Cov-
entry recognizes the value of the larger
community and seeks its support and
involvement. This school and commu-
nity are making a huge difference in
the lives of its students.

Mr. President, the Blue Ribbon
School initiative shows us the very
best we can do for students and the
techniques that can be replicated in
every school to help all students suc-
ceed. I am proud to say that in Rhode
Island we can look to a school like the
Western Coventry School. Under the
leadership of its principal, Barry Ricci,
its capable faculty, and its involved
parents, Western Coventry School will
continue to be a shining example for
years to come.®

———

HOW NOT TO BUILD CONFIDENCE
IN GOVERNMENT STATISTICS

e Mr. MOYNIHAN. Mr. President, on
October 16, following the release of
monthly price data by the Bureau of
Labor Statistics [BLS], the Social Se-
curity Administration announced a 2.1-
percent cost of living adjustment
[COLA] for Social Security and other
Government programs. Yet a week ear-
lier, the Social Security Administra-
tion circulated a table which indicated
that the benefit increase would be 2.7
percent.

How could this happen? Simple. The
Administration, as I have noted on nu-
merous occasions, insisted on using an
outdated economic forecast so as to ob-
scure the fact that the budget was ap-
proaching balance in fiscal year 1997 in
the absence of a budget agreement.
While that budget legislation was pend-
ing in Congress last summer, it was
feared that if the economic outlook
was too favorable, pressure for the
budget bills would decrease and agree-
ment would not be reached. And so the
Social Security Actuaries had no re-
course other than to use the official
forecast when presenting data on the
actuarial status of the trust funds.

Here is why the numbers were, to put
it mildly, misleading. The Administra-
tion notes that its midsession budget
review—released almost 2 months late
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on September 5—is based on economic
projections finalized in early June. But
even by then it should have been clear
what was happening to prices. By early
June 1997, data for 8 months of the ben-
efit computation period, August 1996-
April 1997, indicated that, on an annual
basis, CPI-W had increased by 2.4 per-
cent. To increase by 2.7 percent for the
full year would require, on an annual
basis, a 3.2-percent increase in CPI-W
for the remaining 4 months, April 1997-
August 1997, of the computation period.
Put another way the Administration
was predicting a one-third increase in
the inflation rate. Yet, on an annual
basis, CPI-W increased by only 1.5 per-
cent during these 4 months. That is,
the inflation rate actually declined by
almost 40 percent.

In short, by the spring it should have
been clear that the benefit increase
would be less than 2.7 percent. And by
late summer it was virtually certain
that the increase would be 2.0 to 2.2
percent, but nowhere near 2.7 percent.

What does this mean to the average
beneficiary now receiving a monthly
benefit of $749? Instead of a $20 month-
ly benefit increase—2.7 percent of
$749—the benefit increase will be about
$16. Fortunately, few if any Members of
Congress rushed out in early October
and announced to constituents, based
on the Administration’s estimates,
that they would receive an expected
2.7-percent benefit increase.

The Advisory Commission to Study
the Consumer Price Index—the Boskin
Commission—concluded that the Con-
sumer Price Index [CPI] overstates
changes in the cost of living by about
1.1 percentage points. And many other
researchers concur with the findings of
the Boskin Commission. The American
Association of Retired Persons
[AARP], and others, have argued that
the only way to keep politics out of the
process is to let the BLS do it. Such
critics should be mindful that accurate
statistics include timely and accurate
projections. By late September or early
October of each year Social Security
beneficiaries should be able to rely on
their Government to provide reliable
projections of upcoming benefit in-
creases.

Mr. President, I ask that a table pre-
pared by the Social Security Adminis-
tration, Office of the Actuary, on Octo-
ber 7, 1997, be printed in the RECORD.

The table follows:

TABLE 1.—ECONOMIC ASSUMPTIONS UNDERLYING THE MID-SESSION REVIEW OF THE PRESIDENT'S FISCAL YEAR 1998 BUDGET

[In percent]

1996

1997 1998 1999 2000 2001

2002

2003 2004 2005 2006 2007

Change in real GDP
Civilian I rate

Change in average annual CPI
Change in average covered wage
Real wage differential
Benefit increase
Average annual interest rate

2.4 35 2.0 2.0 2.1 24
5.4 5.0 5.2 5.4 5.5 5.5
2.9 2.1 2.5 2.5 25 2.5
43 4.6 3.2 38 39 3.7
14 2.0 0.7 12 14 12
2.9 2.1 2.5 2.5 25 25
6.6 6.7 6.1 5.7 56 5.4

24 24 24 24 24 2.4
5.5 55 5.5 5.5 5.5 5.5
2.5 25 25 2.5 2.5 2.5
3.6 3.8 38 38 3.9 3.9
11 13 13 13 14 14
2.5 25 25 2.5 2.5 2.5
5.4 5.4 5.4 5.4 5.4 5.4

Note: Social Security Administration, Office of the Chief Actuary, October 7, 1997.e
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WORKING MOTHER’S 100 BEST
COMPANIES FOR WORKING
MOTHERS

e Ms. MOSELEY-BRAUN. Mr. Presi-
dent, yesterday afternoon, I attended
the White House Conference on Child
Care. Business, labor, and religious
leaders will be sharing their strategies
and successes for improving and ex-
panding child care opportunities. This
afternoon’s discussion 1is entitled
“learning from what works.”

In government, we can do no better
than to look to the private and non-
profit businesses and organizations in
our communities to learn what works.
With today’s focus on child care issues,
I commend to my colleagues, this
month’s issue of Working Mother Mag-
azine, and it’s 12th annual survey of
the 100 best companies for working
mothers.

The companies included on the 100
best list are ones that provide working
mothers with exceptional opportunities
to contribute to the company’s success,
and to care for their families. Working
Mother Magazine measures companies
based on five criteria: pay, opportuni-
ties to advance, child care, flexibility,
and other family friendly benefits.

The 100 best companies have made a
commitment to strengthening families
and communities. At the same time,
these companies are strengthening
their bottom line. In order for our Na-
tion to remain globally competitive in
the 21st century, we must utilize all of
the talents of all of our people. Work-
ing mothers have talents and abilities
our country cannot afford to be with-
out. The 100 best companies are uti-
lizing creative, effective solutions to
the problems working mothers face as
they try to balance career and family
concerns. By doing so, these companies
profit as mothers are able to focus
more energy and attention on their
work.

Making jobs work for women and
their families is what these companies
are all about. I am especially proud
that 7 of the companies on the 100 best
list are based in my home State of Illi-
nois. Each of the Illinois companies has
taken steps to recognize the talents of
working mothers, and to help them
help their families. Among other ac-
complishments,

Allstate Insurance Co. recently
opened a $3 million child care center in
Northbrook, IL, that not only provides
child care at the company’s head-
quarters, but also offers full day kin-
dergarten and holiday, vacation, and
backup care;

Amoco Corp. provides elder and child
care referral services that were used by
over 6,000 employees last year, and pro-
vides reimbursements for child care ex-
penses accrued due to travel or over-
time;

Leo Burnett Co., Inc., continues to
promote working mothers to executive
positions. Today, the president and the
chief creative officer are women;

Fel-Pro, Inc., offers family friendly
programs ranging from an 8-week sum-

CONGRESSIONAL RECORD — SENATE

mer camp to a $1,000 savings bond for
newborns. Fel-Pro has been included in
the 100 best list since its inception
years ago;

First Chicago NBD Corp. has been
improving on their already impressive
array of services with financial support
for adoptions, and benefits for part-
time employees;

Motorola, Inc., according to the mag-
azine, ‘‘remains the corporate leader in
providing subsidized child care for em-
ployees’ kids”’;

Northern Trust Corp. has doubled the
number of employees working at home
in the past year; and

Sara Lee Corp. has a commitment to
helping working mothers advance.
Today, its general counsel, chief finan-
cial officer and treasurer, among oth-
ers, are female.

This list includes some of the most
successful companies in the country,
including the largest advertising firm
in the country, and one of the Nation’s
oil companies. What each of these
seven corporations has shown is that
both companies and children benefit
from policies that take not only the
employee, but her whole family into
account. Working mothers are an im-
portant asset to the Nation’s employ-
ers. Strong families are an important
asset to us all.

I urge my colleagues to read this
month’s issue of Working Mother Mag-
azine so that we can learn from indus-
try leaders—we all benefit from poli-
cies that support working families.®

———

THE IMPORTANCE OF RENEWABLE
FUELS

e Mr. HARKIN. Mr. President, just this
week, we in the U.S. Senate have been
confronted with two strong reminders
of the importance of renewable fuels to
this country. This emerging industry,
potentially lucrative for American
farmers and agribusiness, can help
solve two key problems that we face:
the impact of greenhouse gases on the
global climate, and the growing de-
pendency of the American economy on
the import of foreign petroleum prod-
ucts.

On Wednesday, President Clinton, an-
nounced the U.S. position with respect
to the climate change treaty to be ne-
gotiated in Kyoto in December. Under
his instructions, American negotiators
will seek to fashion an agreement that
will commit, on an equitable basis, the
nations of the world to reducing emis-
sions of greenhouse gases over the next
several decades. If implemented, our
ability to meet such goals will depend
greatly on the development and adop-
tion of new technologies which are
more energy efficient. The President’s
proposal to provide tax incentives for
more energy efficient technology
should be important in spurring such
development efforts. Renewable fuel
technologies, especially those derived
from agricultural products, will be a
crucial component of such activities.
Many forms, such as the energy that
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will be produced from the switchgrass
project underway in Centerville, IA,
offer the added benefit of actually
withdrawing carbon from the atmos-
phere. Expansion of production of re-
newable fuels also increases income for
the farm sector, and creates new jobs.
In keeping with a key theme voiced at
the recent White House Conference on
Climate Change, with renewable fuels
we can do well by doing good, for
American agriculture and the whole
country.

If that were not enough, Mr. Presi-
dent, Tuesday’s announcement by the
Commerce Department that record oil
imports caused our merchandise trade
deficit to increase in August gives
added urgency to the promotion of re-
newable fuels. It is clear that even if no
treaty on climate change comes out of
Kyoto, our dependence on oil imports
still looms on the horizon. The share of
imports in U.S. oil consumption has
been climbing steadily over the last
few years, and the Energy Information
Administration of the Department of
Energy projects that the share could
reach 75 percent within the next 10-15
years. Increased production and use of
renewable sources of energy could help
to stem that tide, and reduce our need
to rely on energy sourced in large part
from a politically unstable region of
the world.

During this session of Congress, we
can begin to respond to these events in
at least one concrete way, by passing
into law the proposed extension of the
ethanol tax credit to the year 2007. I
urge my colleagues to seize this oppor-
tunity now to show our confidence in
agriculture’s ability to make a positive
contribution in these areas by pro-
ducing renewable energy for American
consumers to use.®

——————

MEASURE READ THE FIRST
TIME—SENATE JOINT RESOLU-
TION 37

Mr. LOTT. Mr. President, I under-
stand that Senate Joint Resolution 37,
which was introduced earlier today by
Senator JEFFORDS, is at the desk, and I
ask for its first reading.

The PRESIDING OFFICER (Mr.
FRrI1sT). The clerk will read the joint
resolution for the first time by title.

The assistant legislative clerk read
as follows.

A joint resolution (S.J. Res. 37) to provide
for the extension of a temporary prohibition
of strikes or lockout and to provide for bind-
ing arbitration with respect to the labor dis-
pute between Amtrak and certain of its em-
ployees.

Mr. LOTT. I now ask for its second
reading and would object to my own re-
quest on behalf of the other side of the
aisle.

The PRESIDING OFFICER. Objec-
tion is heard.

MEASURE READ THE FIRST
TIME—H.R. 2646
Mr. LOTT. Mr. President, I under-
stand that H.R. 2646 has arrived from
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the House, and I ask for its first read-
ing.

The PRESIDING OFFICER. The
clerk will read the bill for the first
time by title.

The assistant legislative clerk read
as follows.

A bill (H.R. 2646) to amend the Internal
Revenue Code of 1986 to allow tax-free ex-
penditures from education individual retire-
ment accounts for elementary and secondary
school expenses, to increase the maximum
annual amount of contributions to such ac-
counts, and for other purposes.

Mr. LOTT. I now ask for its second
reading and object to my own request
on behalf of the other side of the aisle,
Mr. President.

The PRESIDING OFFICER. Objec-
tion is heard.

——

DAVID B. CHAMPAGNE POST
OFFICE BUILDING

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Senate proceed
to the immediate consideration of H.R.
2013.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows.

A bill (H.R. 2013) to designate the facility
of the United States Postal Service located
at 551 Kingstown Road in South Kingstown,
RI, as the “David B. Champagne Post Office
Building.”

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the bill be read
three times, passed, the motion to re-
consider be laid upon the table, and
that any statements relating thereto
appear at the appropriate place in the
RECORD as if read.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 2013) was passed.

———

ORDERS FOR MONDAY, OCTOBER
27, 1997

Mr. LOTT. Now, Mr. President I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until the hour of
12 noon on Monday, October 27. I fur-
ther ask that on Monday, immediately
following the prayer, the routine re-
quests through the morning hour be
granted and there then be a period of
morning business until the hour of 1:30
p.m. with Senators permitted to speak
for up to 10 minutes each with the ex-
ception of the following: Senator
THOMAS for 30 minutes, Senator FEIN-
STEIN for 30 minutes, and Senator DOR-
GAN for 30 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
PROGRAM

Mr. LOTT. As I just indicated, on
Monday I hope the Senate will be able
to take final action on the Federal Re-
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serve Board nominees. We may still
give some additional time to consider-
ation of the pending highway bill. It is
our intent to have the Interior appro-
priations conference report voted on
following the vote on Judge Marbley at
5 o’clock. Also, the Senate could be
asked to consider Amtrak reform legis-
lation in conjunction with the strike
legislation.

Under a previous order, at 5 o’clock,
we will conduct the one rollcall vote on
Judge Marbley. Then it could be fol-
lowed by as many as three other votes,
and we will have to determine that
during the day Monday. But a min-
imum of one and possibly a maximum
of five votes.

Another cloture motion was filed
today, of course, on the highway bill,
and that vote would occur on Tuesday.

———
DISAPPROVING PRESIDENT’S VETO

OF CERTAIN PROJECTS IN THE

MILITARY CONSTRUCTION AP-

PROPRIATIONS ACT

Mr. BYRD. Mr. President, before the
distinguished majority leader yields
the floor, will he allow me to inquire,
is he in a position to say when the Sen-
ate will take up the resolution reported
from the Senate Appropriations Com-
mittee on yesterday disapproving the
acts of the President in vetoing certain
projects in the fiscal year 1998 Military
Construction Appropriations Act?

Mr. LOTT. Mr. President, if I could
respond to the distinguished Senator
from West Virginia, I would need to
consult further with Senator STEVENS,
the chairman of the Appropriations
Committee, and the Senator from West
Virginia. But if they would agree, 1
think we should look for a time on
Tuesday or Wednesday to take that
matter up, because we are not sure ex-
actly what will be our final days in ses-
sion this year but it could be just the
next 2 weeks. So I would like to go
ahead and take this up at the earliest
possible time.

I yield the floor.

———
ORDER FOR ADJOURNMENT

Mr. LOTT. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent that
the Senate stand in adjournment under
the previous order.

There being no objection, the Senate,
at 2:08 p.m., adjourned until Monday,
October 27, 1997, at 12 noon.

e —
NOMINATIONS

Executive nominations received by
the Senate October 24, 1997:

DEPARTMENT OF ENERGY

CURT HEBERT, JR., OF MISSISSIPPI, TO BE A MEMBER
OF THE FEDERAL ENERGY REGULATORY COMMISSION
FOR THE REMAINDER OF THE TERM EXPIRING JUNE 30,
1999, VICE ELIZABETH ANNE MOLER.

NATIONAL FOUNDATION ON THE ARTS AND THE
HUMANITIES

WILLIAM R. FERRIS, OF MISSISSIPPI, TO BE CHAIR-
PERSON OF THE NATIONAL ENDOWMENT FOR THE HU-
MANITIES FOR A TERM OF FOUR YEARS, VICE SHELDON
HACKNEY, RESIGNED.

THE JUDICIARY

L. PAIGE MARVEL, OF MARYLAND, TO BE A JUDGE OF
THE U.S. TAX COURT FOR A TERM OF FIFTEEN YEARS

S11213

AFTER SHE TAKES OFFICE, VICE LAWRENCE A. WRIGHT,
RETIRED.

IN THE AIR FORCE

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
IN THE U.S. AIR FORCE TO THE GRADE INDICATED WHILE
ASSIGNED TO A POSITION OF IMPORTANCE AND RESPON-
SIBILITY UNDER TITLE 10, UNITED STATES CODE, SEC-
TION 601:

To be general
LT. GEN. JOHN P. JUMPER, 0000.

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
IN THE U.S. AIR FORCE TO THE GRADE INDICATED WHILE
ASSIGNED TO A POSITION OF IMPORTANCE AND RESPON-
SIBILITY UNDER TITLE 10, UNITED STATES CODE, SEC-
TION 601:

To be lieutenant general

LT. GEN. FRANK B. CAMPBELL, 0000.

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
IN THE U.S. AIR FORCE TO THE GRADE INDICATED WHILE
ASSIGNED TO A POSITION OF IMPORTANCE AND RESPON-
SIBILITY UNDER TITLE 10, UNITED STATES CODE, SEC-
TION 601:

To be lieutenant general

MAJ. GEN. DAVID W. MCILVOY, 0000.

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
IN THE U.S. AIR FORCE TO THE GRADE INDICATED WHILE
ASSIGNED TO A POSITION OF IMPORTANCE AND RESPON-
SIBILITY UNDER TITLE 10, UNITED STATES CODE, SEC-
TION 601:

To be lieutenant general

MAJ. GEN. LANSFORD E. TRAPP, JR., 0000.

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
IN THE U.S. AIR FORCE TO THE GRADE INDICATED WHILE
ASSIGNED TO A POSITION OF IMPORTANCE AND RESPON-
SIBILITY UNDER TITLE 10, UNITED STATES CODE, SEC-
TION 601:

To be lieutenant general
LT. GEN. DAVID J. MCCLOUD, 0000.

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
IN THE U.S. AIR FORCE TO THE GRADE INDICATED WHILE
ASSIGNED TO A POSITION OF IMPORTANCE AND RESPON-
SIBILITY UNDER TITLE 10, UNITED STATES CODE, SEC-
TION 601:

To be lieutenant general
LT. GEN. PATRICK K. GAMBLE, 0000.
IN THE ARMY

THE FOLLOWING ARMY NATIONAL GUARD OF THE U.S.
OFFICER FOR APPOINTMENT IN THE RESERVE OF THE
ARMY TO THE GRADE INDICATED UNDER TITLE 10,
UNITED STATES CODE, SECTION 12203:

To be brigadier general
COL. HOWARD L. GOODWIN, 0000.

THE FOLLOWING-NAMED OFFICERS FOR APPOINTMENT
IN THE RESERVE OF THE ARMY TO THE GRADES INDI-
CATED UNDER TITLE 10, UNITED STATES CODE, SECTION
12203:

To be major general

BRIG. GEN. DAVID R. BOCKEL, 0000.

BRIG. GEN. JAMES G. BROWDER, JR., 0000.
BRIG. GEN. MELVIN R. JOHNSON, 0000.
BRIG. GEN. J. CRAIG LARSON, 0000.

BRIG. GEN. RODNEY D. RUDDOCK, 0000.

To be brigadier general

COL. CELIA L. ADOLPHI, 0000.
COL. DONNA F. BARBISH, 0000.
COL. EMILE P. BATAILLE, 0000.
COL. JOEL G. BLANCHETTE, 0000.
COL. GEORGE F. BOWMAN, 0000.
COL. GARY R. DILALLO, 0000.
COL. DOUGLAS 0. DOLLAR, 0000.
COL. RUSSELL A. EGGERS, 0000.
COL. SAM E. GIBSON, 0000.

COL. FRED S. HADDAD, 0000.
COL. KAROL A. KENNEDY, 0000.
COL. DENNIS E. KLEIN, 0000.
COL. DUANE L. MAY, 0000.

COL. ROBERT 8. SILVERTHORN, JR., 0000.

IN THE NAVY

THE FOLLOWING-NAMED OFFICER FOR APPOINTMENT
IN THE U.S. NAVY TO THE GRADE INDICATED WHILE AS-
SIGNED TO A POSITION OF IMPORTANCE AND RESPONSI-
BILITY UNDER TITLE 10, UNITED STATES CODE, SECTION
601:

To be vice admiral

VICE ADM. WILLIAM J. FALLON, 0000.
——
WITHDRAWAL
Executive message transmitted by
the President to the Senate on October
24, 1997, withdrawing from further Sen-
ate consideration the following nomi-
nation:
DEPARTMENT OF ENERGY

CURT HERBERT, JR., OF MISSISSIPPI, TO BE A MEMBER
OF THE FEDERAL ENERGY REGULATORY COMMISSION
FOR THE REMAINDER OF THE TERM EXPIRING JUNE 30,
1999, VICE ELIZABETH ANNE MOLER, WHICH WAS SENT TO
THE SENATE ON OCTOBER 23, 1997.
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