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THE FUTURE OF WAGE LAWS: ASSESSING
THE FLSA’S EFFECTIVENESS, CHALLENGES,
AND OPPORTUNITIES

Tuesday, March 25, 2025

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WORKFORCE PROTECTIONS,
COMMITTEE ON EDUCATION AND WORKFORCE,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:16 a.m., in
Room 2175, Rayburn House Office Building, Washington, DC, Hon.
Ryan Mackenzie (Chairman of the Subcommittee) presiding.

Present: Representatives Mackenzie, Messmer, Walberg,
Grothman, Miller, Omar, Stevens, Casar, Takano, and Scott.

Also present: Kiley, Owens, and Lee.

Staff present: Vlad Cerga, Director of Information Technology;
Maren Emmerson, Intern; Libby Kearns, Press Assistant; Trey
Kovacs, Director of Workforce Policy; Campbell Ladd, Clerk; R.J.
Laukitis, Staff Director; Georgie Littlefair, Investigator; Danny
Marca, Director of Information Technology; John Martin, Deputy
Director of Workforce Policy/Counsel; Audra McGeorge, Commu-
nications Director; Daniel Nadel, Legislative Assistant; Kevin
O’Keefe, Professional Staff Member; Ethan Pann, Deputy Press
Secretary and Digital Director; Kane Riddell, Staff Assistant; Sara
Robertson, Press Secretary; Ann Vogel, Director of Operations;
Heather Wadyka, Professional Staff Member; Ali Watson, Director
of Member Services; James Whittaker, General Counsel; Ariel Box,
Minority Intern; Ilana Brunner, Minority General Counsel; Steph-
anie Lalle, Minority Communications Director; Jessica Schieder,
Minority Economic Policy Advisor; Dhrtvan Sherman, Minority Re-
search Assistant; Bob Shull, Minority Senior Labor Policy Counsel,
Raiyana Malone, Minority Press Secretary; Kevin McDermott Mi-
nority Director of Labor Policy; Marie McGrew, Minority Press As-
sistant; Eleazer Padilla, Minority Staff Assistant; Véronique
Pluviose, Minority Staff Director; Banyon Vassar, Minority Director
of IT.

Chairman MACKENZIE. Good morning. The Subcommittee on
Workforce Protections will come to order. I note that a quorum is
present. Without objection, the Chair is authorized to call a recess
at any time. I would like to welcome everybody to our first hearing,
the first Workforce Protection Subcommittee Hearing of the 119th
Congress.
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Before I get started, I would like to recognize the Chairman and
Ranking Member for the Full Committee. Chairman Walberg, you
are recognized for as much time as you may consume.

Mr. WALBERG. Thank you, Mr. Chairman, and today I just want
to take an opportunity to recognize the loss of one of our valued
Committee members and friends. Representative Raul Grijalva was
here a term and a half before I got here, so I had the opportunity
of serving with him for the entire—my entire tenure on this great
Committee.

It is interesting that before joining Congress, Representative Gri-
jalva practiced what he preached to us over and over again. He
served as a school board member in Tucson for 8 years, where he
advocated for access to education for all students but especially un-
derserved communities.

Then in the workforce area, he was a champion for workers and
demonstrated why this was a Committee he chose to serve on for
his entire tenure. I greatly respected his commitment to serving
the Nation, serving his District, his community, his purposes. He
will be dearly missed on this Committee, and I hope his friends
and loved ones can find comfort in the legacy that he has left be-
hind.

Mr. Chairman, thank you for allowing me the privilege to recog-
nize a good member for the work that he did. Thank you. I yield
back.

Chairman MACKENZIE. Thank you, Chairman Walberg. Ranking
Member Scott, you are recognized for as much time as you may
consume.

Mr. ScotrT. Thank you. Thank you, and I want to associate my-
self with the comments of the Chairman. We are deeply saddened
to learn of the passing of our friend and colleague, Raul Grijalva.
Raul and I sat next to each other for many years on this Com-
mittee, and we could always rely on him for a sense of optimism
and humor during some of the toughest legislative fights.

In addition to being a talented doodler, he was a champion for
his constituents. He was a fierce defender of unions and civil rights
in the workplace, and at the Committee he was a lead sponsor
fighting for legislation to fight heat illness, which would help pro-
tect indoor and outdoor workers from occupational exposure to ex-
cessive heat.

He was an advocate for universal education, regardless of immi-
gration status, and he pushed to expand funding for English as a
second language. Along with the late Donald McEachin, he was a
champion on his other Committee for environmental justice. He
will be deeply missed, not only as a colleague, but also as a friend
and advocate, and so we send our deepest condolences to his fam-
ily, staff, and everyone impacted by his loss.

Mr. Chairman, thank you for the opportunity to speak, and I
yield back.

Chairman MACKENZIE. Thank you, Ranking Member Scott, and
I would also like to express my condolences to the family and
friends of the departed Representative. A great member of our
House, and he and his presence here will surely be missed.
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Now, we will continue with the hearing, and today’s hearing we
are going to be examining the critical reforms to modernize labor
law in the United States of America.

We are seeking to bring more clarity to workers, and employers,
and today’s hearing we will be discussing what I hope is the bipar-
tisan goal of bringing a much-needed update to our Federal stat-
utes and be bringing them into the 21st Century.

As the foundation of our Nation’s wage and hour protections, the
Fair Labor Standard Act covers employees at nearly every work-
place across the country, totaling about 140 million individuals.
The American workforce has transformed dramatically since the
law was adopted 87 years ago, but many of the workplace laws and
policies have not been updated.

We saw during the last administration, unfortunately, even more
onerous burdens being placed on workplaces and workers all across
our country. They were forced into complying with many of these
burdensome regulations that stifled innovation and set arbitrary
standards, some of which even violated the Administrative Proce-
dure Act, the cornerstone governing many Federal agencies that
issue regulations.

For instance, the Biden-Harris administration’s unlawful over-
time rule attempted to raise the salary threshold to be considered
an exempt employee under the FLSA by a whopping 65 percent,
with automatic increases every 3 years. This rule threatened to re-
strict workplaces, limit professional development opportunities, and
eliminate the flexible advantages exempt employees have.

Moreover, the rule was estimated that it was going to be a sig-
nificant cost to employers, and actually in many ways disadvan-
taged the very employees that they were seeking to help. While we
also saw the Department of Labor under President Biden, issue an
unworkable, confusing, ABC style worker misclassification test to
determine which workers are employees, and which are inde-
pendent contractors.

This rule limits the ability of as many as 70 million freelancers,
ride share drivers, and other independent workers to earn a living
on terms that they set for themselves. The last 4 years, again we
have seen this excessive, administrative ruling also continue for
tipped workers.

Tipped workers can perform their duties and provide great serv-
ices all across our country for so many people, but at the same time
the limiting restraints that were placed on them only allowed them
to do tasks for 20 percent of an employee’s workday, which is es-
sentially impossible to monitor and enforce.

Rules like this raise the question if the government cannot en-
force its own standard, what is the purpose of even setting it? Fi-
nally, we saw the wage and hour division abandon the Trump ad-
ministration’s Payroll Audit Independent Determination Program.

This was something that was actually helping workers. We found
that employees who had unknowingly in some cases, committed
violation reporting themselves and then bringing this forward,
making sure that back pay and overtime violations were corrected
getting that money to workers faster, but the Biden Department of
Labor unwisely decided to end this program, and instead focused
their energy on cracking down on lawful job creators.
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Thankfully, Americans chose change last November, and they
are starting already to see relief from this Trump administration,
as they work to undue many of these terrible mandates the work-
place placed on employers all across the country.

Now, I think we also have an opportunity as a Committee. Mem-
bers of our Committee, and also throughout the entire House, have
offered so many positive changes that can help employers and em-
ployees as we try to update FLSA.

I would like to thank all of those who have brought forward their
ideas, and among many items for us to consider at today’s hearing,
are simple changes that modernize FLSA, such as evaluating the
methodology for overtime regular rate calculations, which often dis-
courage employers who wish to offer childcare benefits to their em-
ployees.

Today we will hear from witnesses about how non-exempt work-
ers are not given the same voluntary professional development op-
portunities as exempt workers because of FLSA’s definition of com-
pensable time. Finally, we will discuss how employee status and
independent contractor status should be clearly and concisely de-
fined under the common law standard.

I look forward to hearing our witnesses, and yield to the Ranking
Member for her opening statement.

[The statement of Chairman Mackenzie follows:]
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EDUCATION COMMITTEE
& WORKFORCE STATEMENT

Opening Statement of Rep. Ryan Mackenzie (R-PA), Chairman
Subcommittee on Workforce Protections
Hearing: “The Future of Wage Laws: Assessing the FLSA’s
Effectiveness, Challenges and Opportunities™
March 25, 2025

(As prepared for delivery)

Good morning. Today we are here to examine critical reforms to
modernize labor law, bringing more clarity to both workers and
employers. At today’s hearing we will discuss what I hope is a bipartisan
goal of bringing an important federal statute into the 2 1st century.

To this day, the Fair Labor Standards Act is the foundation of U.S.
wage-and-hour laws. It was enacted during the New Deal Era to set the
baseline for minimum wage, overtime, recordkeeping, and other federal
requirements enforced by Department of Labor (DOL). Needless to say,
the workforce has changed since 1938. It is long overdue for Congress to
update this 87-year-old law so workers and businesses have the best
opportunities to succeed.

During the Biden-Harris administration, we saw DOL strongarm
workplaces into complying with burdensome rules and regulations that
stifled innovation and set arbitrary standards, some of which even
violated the Administrative Procedure Act, the cornerstone governing
how federal agencies issue regulations.

For instance, the Biden-Harris administration’s unlawful overtime rule
attempted to raise the salary threshold to be considered an exempt
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employee under the FLSA by a whopping 65 percent, with automatic
increases every three years to boot. This rule threatened to restrict
workplaces, limit professional development opportunities, and eliminate
the flexible advantages exempt employees have. Moreover, the rule was
estimated to cost businesses roughly $6,000 per affected employee, or
$18.8 billion annually.

We also saw DOL under President Biden issue an unworkable,
confusing, ABC-style worker classification test to determine which
workers are employees and which are independent contractors. This rule
limits the ability of as many as 70 million freelancers, rideshare drivers,
and other independent workers to earn a living on terms they set for
themselves.

The last four years we have seen excessive administrative rules outlining
which tasks tipped workers can perform and limiting certain tasks to 20
percent of an employee’s workday, which is essentially impossible to
monitor and enforce. Rules like this raise the question, if the government
cannot enforce its own standard, what is the purpose of setting it?

And finally, we saw the Wage and Hour Division abandon the Trump
administration’s Payroll Audit Independent Determination program,
which allowed workers to receive back wages owed faster and served as
a tool for good-faith employers to self-report overtime and minimum
wage violations. The Biden DOL unwisely decided to end this program
and instead focused energy on cracking down on all job creators.

Thankfully, Americans will see relief from the Trump administration as
it works to undo these damaging mandates. In order to bring lasting
change to the FLSA, Committee Republicans are working on initiatives
to empower workers and job creators.

Among many items for us to consider at today’s hearing are simple
changes that modernize the FLLSA, such as evaluating the methodology
for overtime regular rate calculations which often discourage employers
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who wish to offer child care benefits to their employees. Today we will
hear from witnesses about how nonexempt workers are often not giving
the same voluntary professional development opportunities as exempt
workers because of the FLSA’s definition of compensable time. Finally,
we will discuss how employee status and independent contractor status
should be clearly and concisely defined under the common-law standard.

I look forward to hearing from our witnesses and yield to the Ranking
Member for an opening statement.

Ms. OMAR. Thank you, Mr. Chairman. Good morning, everyone.
Thank you to our witnesses for being here today. Mr. Chairman,
congratulations on your position, and I look forward to working
with you on this Subcommittee. I hope you will indulge me for a
moment.

It is an honor to serve as the Ranking Democrat, not only be-
cause of the important work that we are going to do overseeing our
Nation’s labor laws, but because I am following in the footsteps of
one of my political heroes, the late Senator Paul Wellstone of Min-
nesota.

Senator Wellstone served as the Ranking Member of our Senate
Subcommittee counterpart, and in 1997 his first opening statement
in that role was on this very topic, the Fair Labor Standards Act.
Today, as we discuss this landmark law, I hope that we will do it
with the same commitment to uphold fairness and strengthen
Wlorker protection and prioritize the well-being of the working peo-
ple.

Now, let us be honest about what’s happening in our country.
Millions of workers wake up every morning, put in long hours, and
still struggle to make ends meet. Meanwhile, billionaires and CEOs
are making record profits off their labor. For too long our economy
has only worked for the wealthy and the well-connected, while
workers have been left behind.

Over the past 4 years the Biden administration and congres-
sional Democrats fought to level the playing field, but now that
progress is under attack. Since returning to the White House,
President Trump has wasted no time implementing Project 2025 to
attack workers, ripping away protections, dismantling labor en-
forcement, and handing over more power to the same corporate in-
terests that have exploited workers for decades.

The future of the American economy depends on American work-
ers. Today, economic inequality is reaching levels not seen since
the 1920’s. The Fair Labor Standards Act of 1938 was created as
a reaction to that inequality and the Great Depression when work-
ers lacked basic workplace protection.

That is why we must strengthen this landmark law, not weaken
it. That means finally raising the Federal minimum wage, which
has been stuck at a shameful $7.25 an hour since 2009. It means
tackling wage theft because every year employers steal over 50 bil-
lion dollars from workers’ pockets.

It means increasing penalties for child labor violations. It means
eliminating sub-minimum wage and the 14(c) so that workers with
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disabilities are paid fairly, like everyone else. There is so much we
can and should be doing. I hope that is the kind of conversation
that we will be having today, Mr. Chairman.

I hope this hearing is not just the latest in the long line of Re-
publican-led efforts to undermine the FLSA under the guise of up-
dating it. Last month, Ranking Member Scott and I wrote a letter
to the Department of Labor, demanding to know the impact of
DOGE’s takeover and firing of countless staff at a critical DOL pro-
gram, such as the Wage and Hour Division, which enforces the
FLSA.

Trump’s DOL failed to respond by the March 14th deadline, leav-
ing Congress and working Americans in the dark about the future
of these programs. I invite Chairman Mackenzie and my Repub-
lican colleagues to join us in demanding answers on behalf of our
constituents.

I would like to submit this letter into the record.

Chairman MACKENZIE. Without objection.

[The information of Ranking Member Omar follows:]
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February 27, 2025

Vince Micone

Acting Secretary of Labor
U.S. Department of Labor
200 Constitution Ave., NW
Washington, DC 20210

Dear Acting Secretary Micone:

We write seeking documents and information about reductions in the capacity of the Department of
Labor (Labor Department) to protect workers’ lives and livelihoods.

The Labor Department protects American workers from exploitation, ensures equal employment
opportunity for workers on federal contracts, creates pathways to meaningful employment, supports
people who experience unemployment or injuries that prevent them from continuing to work, and
generates data relied upon by policymakers and employers alike. As news reports circulate about
staffing cuts and the withholding of contract and grant payments throughout the federal government,
we are vigilant about the possibility that such initiatives could, if applied to the Labor Department,
put American workers at risk of economic dislocation, disabling illness and injury, and even
premature death.

In recent days, we have received messages about Labor Department staff terminations and contract
rescissions, which are now beginning to appear in the news media as well. Reportedly, at least six
Labor Department agencies have fired employees.!

We are particularly alarmed by the report that one agency suffering the abrupt loss of staff is the
Mine Safety and Health Administration (MSHA).2 Weakening MSHA will imperil miners’ lives.
For example, one of the lessons of the Upper Big Branch Mine disaster, according to MSHA’s own
internal investigation, is that staffing disruptions at the managerial level resulted in MSHA’s
inspectors failing to adequately address smaller-scale methane explosions in the months leading up

1 Rebecca Rainey, Trump’s Federal Workforce Cuts Hit Labor Department Enforcement, BLOOMBERG (Feb. 24, 2025),
https:/news.bloomberglaw.com/daily-labor-report/trumps-federal-workforce-cuts-hit-labor-department-enforcement.
2.
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Acting Secretary Vince Micone
February 27, 2025
Page 2

the massive explosion that killed 29 miners.3 As we approach the fifteenth anniversary of that
tragedy, we fear that the Trump Administration will undercut MSHA’s capacity at the cost of
miners’ lives. The consequences could be long-term, given that the training for new inspectors is so
intensive that it takes two years before inspectors are released into the field unaccompanied.* We
urge you to reverse the terminations of any MSHA personnel immediately.

We are also deeply troubled by recently announced plans for the Office of Contract Compliance
Programs (OFCCP) to drastically reduce its workforce and operations. The Office of Federal
Contract Compliance was established in 1965 to administer and enforce Executive Order 11,246
prohibiting discrimination by federal contractors on the basis of race, color, religion, sex, or national
origin.® The role of OFCCP was expanded in 1975 to encompass Section 503 of the Rehabilitation
Act and the Vietnam Era Veterans' Readjustment Assistance Act (VEVRAA), which respectively
prohibit discrimination on the basis of disability and veteran’s status and require affirmative action
with respect to hiring these individuals.® When President Trump rescinded Executive Order 11,246
in January, OFFCP’s role narrowed to Section 503 and VEVRAA.? According to the attached
Labor Department memorandum we obtained, OFCCP has been instructed by the Acting Secretary
of Labor to develop a plan to reduce its workforce by 90 percent. Currently, OFCCP has 479
employees, including 110 national office employees and 369 employees in regional and field
offices. A plan proposed by OFCCP would cut the number of employees down to 50, with 14
remaining in the D.C. office and the rest divided between four regional offices. Such a drastic
reduction will detrimentally affect OFCCP’s work to meet its statutory obligations under Section
503 and VEVRRA and ensure taxpayer funded federal contracts remain a source of equal
opportunity for workers.

We are also receiving reports of the rescission of previously authorized spending at the Labor
Department. For example, we have heard that the Labor Department’s Office of Administrative
Law Judges (OALJ) has been commanded, at the behest of the Department of Government
Efficiency (DOGE), to terminate its contracts for mediation services, leaving OALJ with less
capacity to resolve disputes on a wide range of matters, from employment benefit obligations to
black lung benefits.

We need a focused accounting of any staffing reductions and spending rescissions so that we can
assess the consequences for the Labor Department’s capacity to get things done for American
workers. Accordingly, we request your responses by no later than March 14, 2025, to the
following:

3 MINE SAFETY & HEALTH ADMIN., U.S. DEP’T OF LAB., INTERNAL REVIEW OF MSHA’S ACTIONS ATTHE UPPER BIG
BRANCH MINE-SOUTH PERFORMANCE COAL COMPANY, MONTCOAL, RALEIGH COUNTY, WEST VIRGINIA 179-181
(2012), https://arlweb.msha.gov/performancecoal/UBBInternalReview/UBBInternalReviewReportNoappx.pdf (noting
role of lack of continuity in District Manager and field office supervisor positions).

4 MINE SAFETY & HEALTH ADMIN., FY 2019 CONGRESSIONAL BUDGET JUSTIFICATION 13(2019),
https://'www.dol.gov/sites/dolgov/files/general/budget/2019/CBJ-2019-V2-13.pdf.

SExec. Order No. 11,246, 30 Fed. Reg. 12,319 (Sept. 28, 1965).

Off. of Fed. Contract Compliance Progs., History of the Office of Federal Contract Compliance Programs, INTERNET
ARCHIVE WAYBACK MACHINE,
https://web.archive.org/web/20250114185400/https:/www.dol.gov/agencies/ofccp/about/history (archiving page from
Department of Labor website from January 14, 2025).

"Exec. Order No. 14,173, 90 Fed. Reg. 8633 (Jan. 21, 2025).
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1. How many Labor Department staff have been terminated since January 20, 2025?
2. For each Labor Department staff terminated in that time, please provide anExcel
spreadsheet with the following:
a.
b.

o Ao

Agency;

Directorate, program, or, where there is no relevant formal subdivision, any identifiable
functional area;

Job title;

Classification on the General Schedule payscale;

Number of years of federal service; and

Justification for termination.

3. For every Labor Department grant, contract, contract indefinite delivery vehicle, direct
payment, loan, or other approved spending (collectively, spending decisions) terminated or
paused since January 20, 2025, please provide an Excel spreadsheet with the following:

4. P

RSO a0 T

TO

Award ID;

URL for link to award on USASpending.gov;

Recipient name;

Total obligation;

Amount of total obligation that has been paused or terminated;
Description of award; and

Justification for pause or termination of the award.

vide the names of the following and, for each person, the salary:

a. Labor Department DOGE Team Lead; and
b. Other members of the Labor Department DOGE Team.

5. Provide all documents and communications, including downloads, copies, or screenshots of
any messages on any digital communications platform, since January 20, 2025, identifying
personnel to be terminated, criteria for terminations, goals or quotas for terminations,
meetings or consultations about terminations, or any other matter related to implementation
of the DOGE Workforce Optimization Initiative or Executive Order 14,210 within the Labor
Department ®

6. Provide all documents and communications, including downloads, copies, or screenshots of
any messages on any digital communications platform since January 20, 2025, about the
termination or pausing of Labor Department spending decisions, including the following:

a. Documents and communications establishing targets or quotas for terminating or pausing

spending decisions, criteria for terminating or pausing spending decisions, or identifying
specific spending decisions to be terminated or paused,

Documents and communications about any consultations, inside or outside the Labor
Department, about Labor Department spending decisions to be terminated or paused,

and

Documents and communications about any meetings regarding the termination or
pausing of Labor Department spending decisions.

Please send all official correspondence and information related to these requests to the Committee’s
Democratic staff at Eleazar.Padilla@mail house.gov. Should you have any questions about this

8 Exec. Order No. 14,210, 90 Fed. Reg. 9,669 (Feb.14, 2025).
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Acting Secretary Vince Micone
February 27, 2025
Page 4

request, please contact Bob Shull with the Democratic staff of the House Committee on Education
and Workforce at Robert. Shull@mail.house.gov.

Sincerely,

_— mpr
ROBERT C. “BOBBY” SCOTT ILHAN OMAR
Ranking Member Ranking Member

Subcommittee on Workforce Protections

Ms. OMAR. Democrats are providing concrete solutions to safe-
guarding workers during these difficult times, and looking to build
an economy for the future, instead of dragging our country back-
ward. We want workers to come home safe and be paid fairly for
their labor. We want children in the classrooms, not on the factory
floor.

We want to raise the minimum wage so that no one is in poverty
while working full-time. These goals should not be controversial.
This is why we must pass key legislation, such as Raise the Wage
Act, which would increase the minimum wage, and the Let’s Pro-
tect Workers Act, which would hold employers accountable for
breaking the law.

As we sit here today, thousands of Federal workers across the
country, such as medical personnel, scientists, park rangers, face
losing their livelihoods, and the ability to support their families,
while the American public stands to lose essential services they
provide. Workers deserve better. America deserves better. Thank
you and I yield back.

[The statement of Ranking Member Omar follows:]
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\EAII)&IJ(F rRCE— OPENING STATEMENT
o c House Committee on Education and Workforce
D E M 0 C RAT S Ranking Member Robert C. "Bobby" Scott

Opening Statement of Ranking Member IThan Omar (MN-05)
Subcommittee on Workforce Protections
The Future of Wage Laws: Assessing the FLSA’s Lffectiveness, Challenges, and Opportunities
Tuesday, March 25" 2025 | 10:15 a.m.

Thank you, Mr. Chairman. Good morning, everyone, and thank you to our witnesses for being here today.

Mr. Chairman, congratulations on your position — I look forward to working with you on this subcommittee. I
hope you’ll indulge me for a moment.

It is an honor to serve as the Ranking Democrat, not only because of the important work we are going to do
overseeing our nation’s labor laws but because I am following in the footsteps of one of my political heroes: the
late Senator Paul Wellstone of Minnesota. Senator Wellstone served as the Ranking Member of our Senate
subcommittee counterpart, and in 1997, his first opening statement in that role was on this very topic: the Fair
Labor Standards Act. Today, as we discuss this landmark law, I hope we will do so with the same commitment—
to uphold fairness, strengthen worker protections, and prioritize the well-being of the working people.

Now, let’s be honest about what’s happening in this country. Millions of workers wake up every morning, put in
long hours, and still struggle to make ends meet. Meanwhile, billionaires and CEOs are making record profits off
their labor. For too long, our economy has only worked for the wealthy and the well-connected while workers
have been left behind.

Over the past four years, the Biden Administration and Congressional Democrats fought to level the playing field,
but now that progress is under attack. Since returning to the White House, President Trump has wasted no time
implementing Project 2025 to attack workers— ripping away protections, dismantling labor enforcement, and
handing over more power to the same corporate interests that have exploited workers for decades.

The future of the American economy depends on American workers. Yet today, economic inequality is reaching
levels not seen since the 1920s. The Fair Labor Standards Act of 1938 was created as a reaction to that inequality
and the Great Depression when workers lacked basic workplace protections.

That is why we must strengthen this landmark law, not weaken it.

That means finally raising the federal minimum wage— which has been stuck at a shameful $7.25 an hour since
2009.

It means tackling wage theft because every year, employers steal over $50 billion from workers’ pockets.

It means increasing penalties for child labor violations.
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It means eliminating the subminimum wage and 14(c) so that workers with disabilities are paid fairly like
everyone else.

There is so much we can and should be doing. I hope that’s the kind of conversation we’ll be having today, Mr.
Chairman.

{ hope this hearing is not just the latest in a long line of Republican-led efforts to undermine the FLSA under the
guise of updating it.

Last month, Ranking Member Scott and I wrote a letter to the Department of Labor, demanding to know the
impact of DOGE’s takeover and firing of countless staff on critical DOL programs, such as the Wage and Hour
Division, which enforces the FLSA. Trump’s DOL failed to respond by the March 14" deadline, leaving
Congress— and working Americans— in the dark about the future of these programs. I invite Chairman
Mackenzie and my Republican colleagues to join us in demanding answers on behalf of our constituents. I would
like to submit this letter into the record.

Democrats are providing concrete solutions to safeguard workers during these difficult times and looking to build
an economy for the future instead of dragging our country backward. We want workers to come home safe and
paid fairly for their labor. We want children in the classroom, not the factory floor. We want to raise the minimum
wage so that no one is in poverty while working full-time.

These goals should not be controversial.

That is why we must pass key legislation such as the Raise the Wage Act, which would increase the minimum
wage and the LET'S Protect Workers Act, which would hold employers accountable for breaking the law.

As we sit here today, thousands of federal workers across the country, such as medical personnel, scientists, and
park rangers, face losing their livelihoods and the ability to support their families, while the American public
stands to lose the essential services they provide.

Workers deserve better. America deserves better.

Thank you, and I yield back.

2

Chairman MACKENZIE. Thank you. Pursuant to Committee Rule
8(c), all members who wish to insert written statements into the
record may do so by submitting them to the Committee electroni-
cally, the Committee Clerk electronically, in Microsoft Word format
by 5 p.m., 14 days after the hearing.

Without objection, the hearing record will remain open for 14
days to allow such statements and other extraneous material noted
during the hearing to be submitted for the official hearing record.

I note that the Subcommittee has some of my colleagues who are
permanent members, or they are not permanent members of this
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Subcommittee, but they may be waving on for the purpose of to-
day’s hearing. All right.

To begin with our witnesses, I would like to thank all of you for
joining us here today, and we are going to introduce each of you.
The first witness is Ms. Tammy McCutchen, a Senior Affiliation for
Resolution Economics in New Market, Tennessee.

Our second witness is Ms. Paige Boughan, who is a Senior Vice
President and Director of Human Resources for Farmers and Mer-
chants Bank in Hampstead, Maryland, and is testifying on behalf
of the Society of Human Resource Management.

Our third witness is Mr. Andrew Stettner, who is the Director
of Economy and Jobs for the Century Foundation in Washington,
DC. Our final witness is Mr. Jonathan Wolfson, who is the chief
Legal Officer and Policy Director for the Cicero Institute in Rich-
mond, Virginia.

We thank the witnesses again for being here today, and we look
forward to each of your testimony. Pursuant to the Committee
Rules, I would ask that you each limit your oral presentation to a
3-minute summary of your written statement. The clock will count
down from 3 minutes, as Committee members have many questions
for all of you, and we would like to spend as much time as possible
on questions.

Pursuant to Committee Rule 8(d) and Committee practice, how-
ever, we will not cutoff the testimony until you reach the 5-minute
mark. I woud like to remind the witnesses to be aware of their re-
sponsibility to provide accurate information to the Subcommittee,
and I will first recognize Ms. McCutchen for your testimony.

STATEMENT OF MS. TAMMY McCUTCHEN, SENIOR AFFILIATE,
RESOLUTION ECONOMICS, NEW MARKET, TENNESSEE

Ms. McCutrcHEN. Thank you for inviting me to speak to you
today. I have made specific recommendations for FLSA reform in
my written testimony. I suggest all of these with three principles
in mind. First, the FLSA is out of date. Key sections have been un-
changed for three-quarters of a century or more, although the type
of work, how we work, and where we work has changed signifi-
cantly in that time.

Second, we need clear and simple rules that workers and small
business owners can understand without an H.R. professional or an
attorney. Third, justice delayed is justice denied. Workers cannot
wait months or years for their wages. They need them now.

The greatest need for reform I think comes in four areas. First,
the definitions. The FLSA requires employers to pay employees for
work, employers, employees, and work. The definitions of these
terms are so vague and circular as to be useless. DOL’s regulations
run to 10,000 words.

Is it surprising that we have been debating joint employment
and independent contractor for nearly a decade, millions spent on
litigations, thousands of Court and agency cases, dueling regula-
tions from one administration to the next? Only Congress can stop
the madness.

Second, the overtime calculation. Most believe that overtime is
1.5 times the hourly rate. Wrong. It is 1.5 times your regular rate.
Regular rate was defined in the 1949 amendments as all remunera-
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tion for employment with seven exclusions, gifts, some bonuses,
some benefits, except for adding stock options in the year 2000,
these have not been changed for 76 years.

DOL regulations, 43,000 words—so long and complex. How can
we expect workers and small business owners to get the right an-
swers? Congress could simplify and benefit workers greatly by
amending Section 7(e) to exclude non-monetary benefits provided to
employees, regardless of the hours that they work.

Then an employer can give workers free meals, free public tran-
sit, childcare, college tuition, even repayment of student loans with-
out fear of unplanned and uncontrolled overtime costs. The last two
areas for reform are overtime exemptions and providing incentives
to employees to self-audit.

I see my time is up, so I will end here, so thank you.

[The Statement of Ms. McCutchen follows:]
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Testimony of Tammy D. McCutchen

Before the United States House of Representatives
Committee on Education & Workforce
Subcommittee on Workforce Protections

Hearing on “The Future of Wage Laws: Assessing the FLSA’s Effectiveness,
Challenges, and Opportunities.”

March 25, 2025

Chairman Mackenzie, Ranking Member Omar, Members of the Subcommittee:

Thank you for the opportunity to speak with you today about the reform of the Fair Labor
Standards Act, a topic | have thought about, for decades, as | assisted employers to
comply with wage-hour laws and helped workers receive the wages they are entitled to
under those laws.

Let me begin with a brief overview of my background of and commitment to increasing
compliance with the Fair Labor Standards Act and state wage and hour laws. First, | grew
up in a working-class family in a farming community in Cambridge, Illinois, population
2,200. My mother was a grill cook. My father was a butcher, until he became tooill to do
that work and started running a cash register. My sister is a secretary. My brotherwas a
correctional officer and then drove DoorDash, until he survived an aortic aneurism and
could no longer work. Of almost 50 aunts, uncles and cousins, only 5 attended a four-year
college. In short, mostin my family are wage earners, living paycheck to paycheck. | love
them and want them all to be paid correctly. It’s personal.

Thus, when | served as Administrator of the Department of Labor’s Wage and Hour
Division, responsible for enforcement of the FLSA, my focus was protecting vulnerable,
tow-wage workers. That focus included expanding low-wage industry initiatives - targeted
investigations in industries employing workers below, at, or just above the minimum wage.
When | arrived at WHD, the agency had targeted initiatives in only three low-wage
industries: garment, agriculture and health care. We expanded these initiatives to include
retail, restaurant, hospitality, janitorial, security and others. We collected record amounts
of back wages for low-wage workers.

Compliance with the FLSA continued to be my focus when | returned to private practice,
although now by working with employers to identify and correct violations. In my practice, |
conducted internal audits of employers’ compliance in the areas of minimum wage,

1]%‘33& e
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overtime, independent contracting and other pay practices. When | found violations, |
worked with my clients to correct their practices, inctuding paying back wages. [ also was a
founding executive of ComplianceHR where | developed applications to assess FLSA and
other employment law compliance using expert systems technology. | developed, for
example, the Navigator OT and Navigator IC apps which assess overtime and independent
contractor compliance. These applications apply a series of tests (based on federal and
state statutes, regulations, case law and agency rulings) to user responses in an on-line
questionnaire. With these apps, an employer or an employee advocate can quickly
determine the likelihood of a violation at a much lower cost than engaging an attorney.

Yes, as an attorney, | took some of the first steps using Al to make attorneys obsolete or at
least less necessary for workers and small businesses — because | have one central, driving
focus: No worker, no small business, no one, should need a lawyer to figure out how a
worker needs to be paid under our laws. And | can tell you that my clients wanted the same
thing. Universally, they came to me wanting to know how to follow the law. They just
needed guidance on how to doit. They’d usually tried to figure it out for themselves; but
almost always, they’d thrown up their hands. The law was too unclear, too opaque. They
needed the help of a professional. And that brought home for me one basic lesson:

We need clear and simple rules.

The FLSA: A Short History

The Fair Labor Standards Act is neither clear nor simple; and it has become grossly
outdated in the 87 years since it was signed into law by President Roosevelt. Since that
time, our economy has transitioned from agriculture to manufacturing, then to service, and
now to technology - with workers moving from fields to factories, to offices, and now back
to their homes. We have moved from rural to urban environments. The participation of
women in the workforce has nearly doubled, according to BLS data. The number of workers
choosing independent work over employment continues is growing exponentially: now 72.7
million people, 27.7 million full time, according to MBO Partners’ 2024 State of
Independence report. The FLSA is not keeping up.

In the last 87 years, Congress has amended sections of the FLSA less than 20 times, but
most amendments have been in coverage (9 times), exemptions {9 times), and the
minimum wage (9 times). Exemptions have been repealed more often than created. For
example, amendments in 1961 and 1966 eliminated exemptions for most retail and service
employees; in 1974 and 1977, overtime exemptions were repealed for over a dozen
industries (including hotels, restaurants, public transit, seafood canning, and sugar
processing); state and local government employees gained FLSA protections in 1985. The
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only major new overtime exemptions came in 1961 with the addition of commissioned
employees of retail and service establishments (as all other retail exemptions were phased
out); academic administrative personnel and teachers in 1966; and in an effort led by
Senator Edward M. Kennedy (R-MA) in 1996, an exemption for computer employees.

Key issues have gotten scant attention: Congress last legislated on the definition of work in
1949. That same year, the FLSA amendments included for the first time a definition of the
“regular rate” in Section 7(e), 29 U.S.C. § 207(e). That section determines the types of
compensation that must be included in the overtime calculation. Congress has not
revisited remedies and defenses since 1989.

By my math, that’s 76 years since any changes to the definitions of work or the regular rate
(except the exclusion of stock options in the year 2000). Remedies and defenses were last
revised 36 years ago. And Congress last considered updates to exemptions 29 years ago. |
think we can all agree that much has changed since then in the type of work we preform,
how we perform work, and how we are compensated for our work. It’s time and past time
for change, even though change will be difficult and there will be disagreements over what
change is needed or advisable.

t hope we can all agree, however, that we need clear and simple rules that small
businesses and workers can understand without an attorney or HR professionals. Clear
and simple rules would ensure workers are paid correctly in the first instance - without
having to wait months or years for a DOL investigation or private litigation. For low-wage
workers, living paycheck to paycheck, justice delayed is justice denied.

The Need for Clear and Simple Rules

You may be skeptical of my claim that the FLSA is not a clear and simple law. Minimum
wage for all hours worked and overtime pay for hours over 40. What’s so hard about that?

Definition of Employee and Employer

Let’s start here: the FLSA applies to employers and employees. Who is an employer? Who
is an employee? The definitions in the FLSA, unchanged since 1938, are no help to figure
this out. The FLSA defines “employer” as “any person acting directly or indirectly in the
interest of an employer in relation to an employee.” Okay, it seems a bit circular. But maybe
the definition of “employee” will clear it all up. “Employee” means “any individual
employed by an employer.” That’s crystal clear - not! Is it any wonder that we have been
debating joint employment and independent contracting now for almost a decade? Millions
spent on litigation; hundreds of court cases; dueling regulations, from one Administration
to the next. Only Congress can stop the madness.
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We need clear and simple definitions of “employee” and “employer” in the FLSA.
My recommendations:

» Amend the definition of “employer” in 29 U.S. Code § 203(d) to mean “a person who
pays an employee for services but does not include a person who contracts with an
independent contractor.”

» Amend the definition of “employee” in 29 U.S. Code § 203(e) to mean “a person who
provides services to an employer for compensation but does not include an
independent contractor.”

¢ Reintroduce and enact the Save Local Business Act, H.R. 2826 (118" Congress),
which would have amended 29 U.S.C. 8§ 203(d) to provide that an employer may be
considered a joint employer only by directly and immediately exercising significant
control over the essential terms and conditions of employment.

¢ Reintroduce and enact the Modern Worker Empowerment Act, H.R.5513 (118"
Congress), which would have amended 29 U.S. Code 8§ 203(e) by adding a new
definition of independent contractor.

e Preempt state independent contractor laws to simplify worker-classification taw by
ensuring one, national standard, avoiding the common situation today where a
worker can be an employee in one state but an independent contractor in another
state or under federal law (or an employee under one state statute but an
independent contractor under a different statute in the same state.

L]
What is Work?

Next: Workers must be paid for work. But what is work? That’s easy, work is ... well, its work.
Work is central to the FLSA, but the statute does not define it. The FLSA does have a
definition of the word “employ”: To employ is “to suffer or permit to work.” Again, circular
and unhelpful. DOL has issued an entire chapter of regulations to define “work” at 29 CFR
Part 785: 13 pages in the code of federal regulations, 8,500 words. Originally issued in
1961, and only 9 of its 50 sections have been updated since. The regulations are often
confusing. For example, travel time: normal commute, not work, although it can become
work if you are required to transport a lot of tools and equipment; travel from one job site to
another, work, but travel from the last job site to home, not work; travel that requires an
overnight stay is work if it occurs during your regular work hours, but it is not work if it
occurs before or after those hours. An employee who works 9 to 5, then, and takes a plane
to travel to a required training that leaves at 7 and arrives at 11 must be paid for 2 hours of
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work (9 to 11, but not 7 to 9). Oh, and that is true whether the travel occurs on a workday or
a day the employee normally doesn’t work. Let’s talk training time: Work or not work?
Voluntary training outside normal working hours. it depends. is the training related to your
job? Work. If not, not. A supervisor says to dock worker: “The truck is late, so I don’t have
any work for you right now; go wait in the breakroom and I'll let you know when the truck
comes in.” Work or not work? Probably work, even if the worker took a nap in the
breakroom. Waiting to be engaged, not work; engaged to be waiting, work.

Seriously, how is a small business owner or a worker supposed to know this stuff? Are you
surprised that a supervisor or small business owner might not know that sending a worker
an email telling him not to come to work may cause work to occur (reading the email}? Or
what about a text message? Or a Facebook message? Or a tweet? We don’t know because
the FLSA wasn’t designed with any of these technologies in mind. It was written in 1938,
before most people had cars, much less smartphones.

We need a clear and simple definition of the term “work” in the FLSA.
My recommendations:

e Add the following definition of “work” 29 U.S. Code 8§ 203: “All activities that an
employer instructs, directs, requests or requires an employee to perform.”

e Furtheramend 29 U.S. Code § 203 to exclude off-the-clock time of less than five
minutes per shift as de minimis time.

s Enact H.R. 1084 introduced by Representative Hinson in the 118" Congress which
would have amended 29 U.S. Code § 203(0) to exclude from hours worked time
spent attending or participating in training programs is voluntary and outside an
employee’s regular working hours.

Calculating Overtime

Calculating overtime pay. Easy, right? Time and a half. But 1.5 multiplied by ... what? Your
hourly rate, most people think, but thatis wrong. It’s 1.5 times a workers “regular rate” of
pay, hot his hourly rate. “Regular rate” is defined at Section 7(e) of the FLSA, 29 U.S.C
§207(e), as “all remuneration for employment,” except:

1. sums paid as gifts; payments in the nature of gifts made at Christmas time or on
other special occasions, as a reward for service, the amounts of which are not
measured by or dependent on hours worked, production, or efficiency;

2. payments made for occasional periods when no work is performed due to vacation,
holiday, illness, failure of the employer to provide sufficient work, or other similar
cause; reasonable payments for traveling expenses, or other expenses, incurred by
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an employee in the furtherance of his employer’s interests and properly
reimbursable by the employer; and other similar payments to an employee which
are not made as compensation for his hours of employment;

Sums paid in recognition of services performed during a given period if either, (a)
both the fact that payment is to be made and the amount of the payment are
determined at the sole discretion of the employer at or near the end of the period
and not pursuant to any prior contract, agreement, or promise causing the
employee to expect such payments regularty; or (b) the payments are made
pursuant to a bona fide profit-sharing plan or trust or bona fide thrift or savings plan,
meeting the requirements of the Administrator set forth in appropriate regulations
which he shallissue, having due regard among other relevant factors, to the extent
to which the amounts paid to the employee are determined without regard to hours
of work, production, or efficiency; or (¢) the payments are talent fees (as such talent
fees are defined and delimited by regulations of the Administrator) paid to
performers, including announcers, on radio and television programs;

contributions irrevocably made by an employer to a trustee or third person pursuant
to a bona fide plan for providing old-age, retirement, life, accident, or health
insurance or similar benefits for employees;

extra compensation provided by a premium rate paid for certain hours worked by the
employee in any day or workweek because such hours are hours worked in excess
of eight in a day or in excess of the maximum workweek applicable to such
employee under subsection {a) or in excess of the employee’s normal working hours
or regular working hours, as the case may be;

extra compensation provided by a premium rate paid for work by the employee on
Saturdays, Sundays, holidays, or regular days of rest, or on the sixth or seventh day
of the workweek, where such premium rate is not less than one and one-half times
the rate established in good faith for like work performed in nonovertime hours on
other days;

extra compensation provided by a premium rate paid to the employee, in pursuance
of an applicable employment contract or collective-bargaining agreement, for work
outside of the hours established in good faith by the contract or agreement as the
basic, normal, or regular workday (not exceeding eight hours) or workweek (not
exceeding the maximum workweek applicable to such employee under subsection
(a), where such premium rate is not less than one and one-half times the rate
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established in good faith by the contract or agreement for like work performed
during such workday or workweek; or

8. any value orincome derived from employer-provided grants or rights provided
pursuant to a stock option, stock appreciation right, or bona fide employee stock
purchase program which is not otherwise excludable under any of paragraphs (1)
through (7) if—

(A) grants are made pursuant to a program, the terms and conditions of which are
communicated to participating employees either at the beginning of the employee’s
participation in the program or at the time of the grant;

(B) in the case of stock options and stock appreciation rights, the grant or right
cannot be exercisabte for a period of at legst 6 months after the time of grant
(except that grants or rights may become exercisable because of an employee’s
death, disability, retirement, or a change in corporate ownership, or other
circumstances permitted by regulation), and the exercise price is atleast 85 percent
of the fair market value of the stock at the time of grant;

(C) exercise of any grant or right is voluntary; and

(D) any determinations regarding the award of, and the amount of, employer-
provided grants or rights that are based on performance are—

(i) made based upon meeting previously established performance criteria
(which may include hours of work, efficiency, or productivity) of any business
unit consisting of at least 10 employees or of a facility, except that, any
determinations may be based on length of service or minimum schedule of
hours or days of work; or

(i) made based upon the past performance (which may include any criteria)
of one or more employees in a given period so long as the determination is in
the sole discretion of the employer and not pursuant to any prior contract.

That long and complicated list raises as many questions as it answers. The phrase “and
other similar payments to an employee which are not made as compensation for his hours
of employment” in clause 2: does “other similar payments” restrict this to payments when
no work is performed and travel expenses? Or does it mean any payments which are not
made in compensation for work? Bonuses in subsection 3: an employer does notneed to
pay overtime on discretionary bonuses, but discretionary does not mean what most folks
would think. The bonus must be discretionary both as to the fact of payment and the
amount of payment, without any prior contract, agreement or promise. The construction
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supervisor says at 1 o’clock, “Hey team, if you can get this wall finished by 5 o’clock, 'l
give everyone an extra $100. A bonus announced in advance! Overtime is due.

My training for HR professionals on how to calculate overtime runs a solid two hours. |
receive dozens of questions on what types of compensation needs to be included in the
regular rate, and my answers often amaze (or, should | say, astonish) my audience, even at
the annual meeting of SHRM., If HR professionals don’t know the rules, how can we expect
small business owners and workers to get the right answers.

DOL has regulations that attempt to instruct us on how to calculate overtime pay at

29 C.F.R. Part 778: 56 pages in the code of federal regulations, about 43,000 words, in 121
sections. The first Trump Administration made some improvements to these regulationsin
2019, the first update to some of the sections since 1968 or 1971. But too many questions
remain unanswered, and the Trump Administration was constrained by outdated statutory
language. Except for the addition of the stock option language in 2000, the definition of
regular rate was enacted in 1949 and never revisited.

Benefits, provided by employers and valued by employees, have changed much since then.
Today, employers want to cover the costs of childcare and elder care, help employees pay
off student loans, encourage employees to use public transportation by providing
subsidies (a benefit federal employees have had for years), for example. But employers
who provide such benefits risk a large, unexpected overtime bill.

We need to modernize and clarify the exclusions from the “regular rate” in Section 7{e) of
the FLSA.

My recommendations:

¢ My primary recommendation is to amend Section 7(e) to state, simply and clearly,
that all non-monetary benefits provided to all employees regardliess of hours
worked are excluded from the regular rate. With this amendment, an employer
could provide its workers with free lunches, free public transportation, free child
and elder care, free gym memberships or personal trainers — or anything that we
can’t necessarily think of today, but workers may value in the future.

e Inthe alternative:

o Reintroduce and enact the Empowering Employer Child and Elder Care
Solutions Act, H.R. 3271 (118" Congress), which would have amended 29
U.S. Code 8 207(e) to exclude “the value of any child or dependent care
services provided by an employer.”
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o Add new subsections to 29 U.S. Code 8§ 207(e) to exclude student loan
repayments, employer-provided meals, public transportation subsidies and
other valued benefits that employees received regardless of hours worked.

o Amend 29 U.S. Code § 207{e)(4) to allow exclusion of the cost of self-funded
and administered retirement, life, accident, health insurance and other
benefits (rather than excluding only contributions made by an employerto a
trustee or third person).

*  Amend 29 U.S. Code § 207(e)}{3) to exclude from regular rate bonuses of up to 10
percent of annual wages.

Overtime Exemptions

The last new exemption passed by Congress was the computer professional exemption in
1990, but even that is terribly out of date as millions of employees work in new tech jobs
that were not even though of in 1990. We also need some clear and simple exemptions that
small business owners and workers can easily understand.

My Recommendations

s Adopt a new exemption based on income alone for highly compensated employees.
A simple rule for employees who earn mid six figures, for example, without regard to
job duties performed.

* Amend the exemption in Section 7(i) so that all employees paid primarily on
commission and therefore rewarded for extra work by extra commissions, are
exempt. All commissions sales employees should be exempt regardless of industry.

s Update the computer professional exemption in Section 213(a)(17).

s Restore the companionship exemption to its original scope by reintroducing and
enacting H.R. 7099 from the 118" Congress. This bill would ensure home care
workers are overtime exempt regardiess of their employers. Employers performing
the same work should not be treated differently under the FLSA. More importantly,
restoring the companionship exemption would prevent home care workers from
going into the underground economy to provide care for families that cannot afford
to hire caretakers through regulated and safer agency oversight.

Add Tools to Return Wages to Workers, FAST

The FLSAis so complicated that good faith employers make mistakes. Give me a day with
the time and payroll records of any employer in America, and I can find a violation. But
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unlike every other federal employment law, the FLSA discourages employers from
correcting those mistakes. There are no affirmative defenses for employers as under
employment discrimination laws. There is no private settlement of FLSA claims. There are
no waivers of FLSA claims. Employers who pay back wages risk being sued for more, much
more. In short, employers have no incentive to audit compliance and correct mistakes.

Such incentives would benefit workers. You cannot fund enough wage and hour
investigators to visit the more than 11 million workplaces covered by the FLSA (according
to the Labor Department’s FY2025 budget documents). In FY2024, the Division concluded
17,300 compliance actions. At that rate, WHD could visit every workplace in 635 years.
Reality check: Even if you quadrupled the agency’s budget, most employers would never be
investigated. And don’t look to private litigation to make up the gap. In 2024, only 5,515
FLSA cases were filed in federal courts. And, both DOL investigations and federal litigation
take time, a lot of time. Low wage workers, living paycheck to paycheck, cannot afford to
wait, assuming a violation is ever discovered. If employers do not self-audit and self-
correct, most workers will never even know they were not paid correctly.

Congress could ensure that workers get back wages fast by providing employers some
incentive to comply and pay back wages, voluntarily.

My recommendations:

e Create an affirmative defense to liquidated damages, civil penalties, and criminal
penalties for employers who adopt and communicate complaint procedures to
address employee wage claims, investigate such claims, and take appropriate
action.

e Create a new program, such as the former PAID program, allowing employers to ask
the Labor Department to supervise the payment of back wages, as proposed by
Rep. Stefanik in H.R. 5743 (118" Congress)

o Allow employees and their representatives to enter private settlements of FLSA
claims, including waivers, with protections similar to the Older Workers Benefits
Protection Act.

Other Recommended Reforms
A few other reforms for your consideration:

o Adopted inthe 1989 amendments to the FLSA, a business is a covered enterprise
with $500,000 in annual gross volume. The U.S. Small Business Associations size
standards defining a small business, by industry, are all well above $500,000 - the

10|Page
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lowest at $8,500.000 for carpet cleaners. Congress should exclude more small
businesses from enterprise coverage my increased in AGV in section 3(s).

o Amend section 3to include definitions of “willful” and “repeat” violations.

e Reintroduce and enact the Working Families Flexibility Act, H.R. 1980 (117"
Congress) to authorize employers in the private sector to offer compensatory time
to their employees in lieu of cash overtime, as had been available to federal
employees since 1985. The requirements and process for federal employee comp
time should be updated and simplified, to reflect the almost 40 years of experience
and difficulties with Section 7(0), 29 U.S.C. § 207(0), and its implementing
regulations.

o Another option to increase workplace flexibility that so many workers seek, is to
amend 7,29 U.S.C. § 207, to allow an employer and employee to agree to pay
overtime after 80 hours in a 14-day work period.

M|Page

Chairman MACKENZIE. Thank you. I appreciate that strict adher-
ence to the timing. I will now recognize Ms. Boughan, for your tes-
timony.
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STATEMENT OF MS. PAIGE BOUGHAN, SENIOR VICE PRESI-
DENT AND DIRECTOR OF HUMAN RESOURCES, FARMERS
AND MERCHANTS BANK, HAMPSTEAD, MARYLAND, ON BE-
HALF OF THE SOCIETY FOR HUMAN RESOURCES MANAGE-
MENT (SHRM)

Ms. BOUGHAN. Chairman Mackenzie, Ranking Member Omar,
and Subcommittee members, thank you for the opportunity to tes-
tify about the Fair Labor Standards Act. My name is Paige
Boughan, and I serve as State Council Legislative Director for
Maryland SHRM. SHRM, made up of nearly 340,000 members, is
the foremost expert, researcher, advocate, and thought leaders on
issues impacting today’s evolving workplaces.

With over 15 years of experience in human resources, and more
than a decade of advocating on behalf of SHRM, I am pleased to
share real world challenges employers face when complying with
the FLSA. At the time of its enactment in 1938, workplaces looked
very different. The law’s provisions are critical but outdated.

To reach our workforce’s full potential, SHRM believes in turning
essential keys to modernizing this pivotal law, closing the work-
force participation gap, and shaping the future of work. Opening
doors that lead to innovation, economic growth, and more dynamic,
competitive workforce.

Modernization efforts must focus on Federal and legislative solu-
tions that prioritize clarity on which workers are covered, consist-
ency in application, and compliance-oriented language. For the pur-
poses of time, I will focus my oral testimony on the modernization
efforts that will lean into our three C’s, clarity, consistency and
compliance.

Clarity, one issue is the lack of clear definitions, especially for
terms essential like “employee.” It must also be clear whether an
employee is exempt or non-exempt from overtime pay, as uncer-
tainly increases the risk of misclassification.

When the classification rules no longer match actual jobs, it is
time for Congress and agencies to assist as there are consequences
to relying on outdated definitions, or the assumption that a simple
solution is to label all employees as non-exempt. From experience,
some employees actually negotiate to be exempt because they value
the associated flexibility and benefits that come from overtime ex-
emption.

Consistency, a real-world example of regulatory whiplash in-
volves mortgage loan officers, and qualification for the administra-
tive exemption based on the duties analysis. This back and forth
between agency and Court span nearly a decade before resolution
at the Supreme Court.

This uncertainty and others like it affect how employees work,
and businesses operate. Compliance, the unpredictability of our
FLSA regulations is a concern. When DOL attempted to raise sal-
ary thresholds for EAP employees in 2024, many businesses made
adjlust{)nents. When a Federal Court blocked the rule, they were left
in limbo.

Smaller businesses do not always have the dedicated legal re-
sources to respond to shifting regulations. Additionally, the absence
of clear Federal standards has led to a patchwork of conflicting
State mandates, making multi-State compliance more complex.
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To build a stronger, more resilient economy we must unlock the
full potential of the American workforce. This will only happen
when we modernize workplace laws and policies, close the work-
place, workforce participation gap, and shape the future of work.

I urge the Subcommittee to consider these reforms carefully. The
FLSA is the foundation of U.S. labor law, but for it to remain effec-
tive, it must evolve. Thank you for the opportunity to share these
insights, and I welcome any questions you may have.

[The Statement of Ms. Boughan follows:]
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Chairman Mackenzie, Ranking Member Omar, and Subcommittee Members, thank you for the
opportunity to testify about the Fair Labor Standards Act of 1938 (FLSA), a law that impacts many
businesses and employees across the country. This hearing is a major step in the right direction,
kicking off the necessary conversations that seek to balance the rights, responsibilities and
obligations of all parties under this vital law.

I am honored to offer this testimony in my capacity as the State Council Legislative Director for
Maryland SHRM, bringing over 10 years of advocacy on behalf of SHRM and over 15 years of
human resources (HR) experience. SHRM empowers people and workplaces by advancing HR
practices and maximizing human potential. For over 75 years, SHRM has been the trusted
authority on all things work. SHRM is the foremost expert, researcher, advocate, and thought
leader on issues and innovations impacting today’s evolving workplaces. With nearly 340,000
members in 180 countries, SHRM touches the lives of more than 362 million workers and their
families globally. In Pennsylvania and Minnesota, SHRM has more than 12,500 members and
nearly 6,000 members, respectively.

SHRM has an extensive affiliate network covering all 50 states and several territories, comprising
nearly 550 chapters and 51 state councils. This broad reach enables SHRM to deliver localized
support, resources, and networking opportunities to HR professionals nationwide. Furthermore,
each chapter acts as a center for professional development, hosting events, certification courses,
and legislative updates tailored to its members' needs. A key part of this network is the role of

Page 1 of 9
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SHRM State Council Legislative Directors, who lead advocacy efforts within their states by
tracking key legislation, mobilizing SHRM members, and engaging with policymakers to advance
workplace policies that support both employers and employees.

Members of the Subcommittee on Workforce Protections (“Subcommittee”), federal law must
evolve to bridge the gap between how organizations assess their needs, find the right talent, and
meet that talent where they work and thrive. Unfortunately, outdated laws like the FLSA are
holding back organizations and the American workforce, blocking us from reaching our fullest
potential.

To unlock the full potential of the American workforce, SHRM believes we must turn three
essential keys to update FLSA: modernizing pivotal workplace policies, closing the workforce
participation gap and shaping the future of work. These action items are not just priorities—
they are the levers that will open doors to innovation, economic growth, and a more dynamic,
competitive workforce.

SHRM’s “Key” Priorities

SHRM'’s key priorities aim to create a world of work that works for all, and SHRM believes that
addressing these challenges is a shared responsibility. To maintain economic competitiveness and
ensure the U.S. remains a global leader, all interested stakeholders must come together to promote
policies that modernize pivotal workplace policies that currently limit opportunities based on rigid
and outdated classifications. This is how we can work towards closing the workforce participation
gap and positively shaping the future of work.

I hope my testimony demonstrates to the Subcommittee that when laws fail to keep up with the
evolving needs of U.S. workplaces, it can lead to unintended consequences that impact the entire
economy.

Before I begin, let’s not undersell how impactful the FLSA has been for nearly a century. It is
undoubtedly the cornerstone of federal labor law and establishes many of the protections that are
now commonplace to modern employees, such as a minimum wage, overtime pay, and child labor
protections. However, the world has undergone significant changes since the FLSA was first
passed and since Congress last made significant changes to the law. It has not been amended to
account for significant differences in the way workers work or the kinds of work they perform.
These changes necessitate federal and legislative solutions that prioritize clarity on which workers
are covered, consistency in its application, and compliance-oriented language that reflects today’s
workforce and workplace.

Modernize Workplace Laws:

According to SHRM’s 2025 State of the Workplace research report, 2024 was defined by talent
shortages, technological advancements, and a rapidly evolving landscape, driving organizations to
prioritize recruiting efforts while also focusing on employee experience and leadership as well as
manager development to enhance and retain scarce top talent.! As the world of work continues to
evolve rapidly, organizations must make strategic decisions to meet labor market demands.

! SHRM’s 2025 State of the Workplace
Page 2 of 9
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As organizations continue to make these strategic decisions, this progress is governed by decades-
old laws that have not been updated to reflect technological and workplace advancements. Simply
put, the FLSA has not kept up with the changing nature of work, creating increased tension between
operational needs, worker flexibility, and compliance requirements. Part of this tension stems from
the lack of clear statutory language, which may not have been necessary in 1938 but is crucial
today. When the FLSA was created much of its language and structure were based on the work
environment of that era, which has evolved considerably. First published in 1939, the U.S.
Department of Labor's (DOL) “Dictionary of Occupational Titles” defined over 13,000 types of
work. Today, the Alphabetical Indexes of Industries and Occupations list more than 21,000
industry titles and 31,000 occupation titles.

In the absence of clear statutory language, regulatory agencies have stepped in to provide guidance
on critical workplace issues. However, with a lack of movement in Congress, these agencies have
taken on an outsized role in shaping policies related to FLSA coverage and the impact of
technological advancements on work. The frequent proposing and publishing of new regulatory
interpretations, followed by lawsuits challenging their lawfulness, creates uncertainty for workers,
organizations, and HR professionals. These stakeholders are often left grappling to understand
what the rules are, and how to build sustainable compliance structures amidst concerns that the
rules will shift in a couple of years. While some organizations—with dedicated departments to
track these types of regulatory and legal shifts—are equipped to handle these shifts, that is not the
same for all organizations. This is particularly true for small to medium-sized organizations or
organizations where they have an HR department of one, a singular person charged with the day-
to-day operations. Businesses of all sizes need certainty and the best way to achieve that certainty
is through legislation that creates the necessary framework for us all to operate under.

Worker Classifications:

First and foremost, 1 urge the Subcommittee to consider how the absence of a clear and uniform
statutory definition of "employee" impacts the world of work and the type of data that can be
collected. This fundamental question carries significant legal, tax, and benefits implications for
employers and workers alike, However, the interpretation of this fundamental concept has been
left to various federal regulatory agencies and the courts, leading to differing applications across
various laws, administrations, and courts.

The FLSA defines an “employee” as “any individual employed by an employer,” with “employed”
further defined as “to suffer or permit to work.”? The parameters of who falls into the definition of
an “employee” under the FLSA have been the subject of court interpretations since the law was
effective. In an opinion of the Supreme Court of the United States (“the Supreme Court™), it was
noted that the FLSA has “no definition that solves problems as to the limits of the employer-
employee relationship under the [FLSA].”?

The consequences of this have been well noted. According to a December 2023 U.S. Government
Accountability Office (GAO) report, “[TThe tests federal entities use to determine whether a

* Fair Labor Standards Act, 29 U.S.C. § 203(e)(1), (g).
* Rutherford Food Corp. v. McComb, 331 U.S. 722, 727 (1947).
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worker is an independent contractor, or an employee are complex and differ from law to law.”* In
explaining the different metrics used:

For example, [the Internal Revenue Service] generally relies on factors cited by courts,
such as relevant case law, including the degree of control an employee has over their
behavior and finances. In contrast, according to DOL’ s Wage and Hour Division, under
the Fair Labor Standards Act, a worker is an employee and not an independent contractor
if economically dependent on an employer for work.’

Additionally, in noting the various aspects of nonstandard and contract work arrangements, as well
as the fragmented nature of data collection, the GAO report stated that the data does not provide a
cohesive national perspective on such arrangements. This issue will only intensify as work
arrangements become “more varied and complex, and federal entities use numerous, varied terms
to describe them.”® Echoing GAQ’s concern, the complexity of this issue will continue to grow as
both organizations and workers need clarity on whether a worker qualifies as an employee, given
the significance of this determination.

Over 70 years ago, in 1947, the Supreme Court, in Rutherford Food Corp. v. McComb, established
the economic realities factors as relevant in determining whether a worker is an employee or an
independent contractor under the FLSA. Since then, the Supreme Court has neither reaffirmed nor
rejected the application of these factors in determining employee status under the FLSA.

Instead, in just the past five years, regulations issued by the DOL’s Wage and Hour Division
(WHD) on worker classification have undergone multiple changes, raising questions about the role
of regulatory guidance. A new rule was first proposed in September 2020 and finalized in January
2021, only to be delayed in March 2021 and face an attempted withdrawal in May 2021. Both
actions were challenged in court, and in March 2022, the original January 2021 rule was reinstated.
Shortly thereafter, WHD sought to change the rule again, publishing a proposed rule in October
2022, to which SHRM and 26 SHRM State Councils submitted a public comment. A new rule was
finalized and published in January 2024, replacing the existing rule. That rule is now being
challenged in multiple lawsuits. Notably, no rule providing guidance on the application of the
independent contractor test to today’s workforce has been in effect without legal uncertainty.

In response to this noted issue, I would like to turn the Subcommittee’s attention to the legislative
attempts to provide a statutory framework to determine if a worker is an employee or an
independent contractor, such as the newly reintroduced bill to amend the FLSA and the National
Labor Relations Act (NLRA) to clarify the standard for determining whether an individual is an
employee, and for other purposes (The Modern Worker Empowerment Act, H.R.1319). This bill
provides a great launching point and opens the door to an important conversation. It also addresses
an important need to offer clarity, certainty, and consistency in structuring worker relationships,
without granting favor to any one type of designation. Aligning the FLSA and NLRA on this key
threshold issue would help reduce confusion for organizations that must comply with both laws. A

4U.S. Government Accountability Office, Work Arrangements: Improved Collaboration Could Enhance Labor
Force Data, GAO-23-104225 (Washington, D.C.: U.S. Government Accountability Office, December 2023).
SIdat12.
61d at 33.
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uniform definition of "employee" across these statutes would provide clarity, ensuring employers
and workers understand their rights and obligations.

Overtime Exempted Status:

Second, I would draw the Subcommittee’s attention to the rules and regulations governing the
determination of overtime-exempt status. I invite the Subcommittee to assess whether certain
longstanding definitions may need to be updated to better reflect today’s workforce and workplace
realities. I pose this question because establishing their status as overtime-exempt or nonexempt
is nearly as important as determining whether a worker is an employee.

The determination of an employee’s exempt or nonexempt status for purposes of overtime is
imperative for businesses looking to make long-term strategic decisions as it correlates with an
organization’s bottom line, benefit offerings and more. In my professional capacity and on behalf
of SHRM’s membership—who are uniquely positioned to navigate the complexities of overtime
policies—this determination extends beyond an employee’s salary and affects a range of business
considerations. Employers must carefully classify employees, as these decisions influence broader
workforce strategies, including compensation structures, pay rates, work schedules, workplace
settings, and overall workforce composition, such as hiring full-time, part-time, temporary, or
independent workers. These decisions also affect workforce morale, as some employees prefer
exempt status for the flexibility and associated benefits it provides.

SHRM’s survey on the 2023 proposed overtime rule, to which SHRM submitted a public comment
alongside 27 SHRM State Councils, highlighted the significant effort required to classify or
reclassify employees. To comply with this rule, which would have increased the salary threshold
for Executive, Administrative, and Professional (EAP) employees, SHRM’s research found that
64.5% of respondents would have conducted case-by-case analyses of salary levels and hours
worked to determine the appropriate pay adjustments.” For employees transitioning to nonexempt
status, respondents indicated that new timekeeping policies would be necessary, as 63% of
organizations currently do not track the hours of exempt salaried workers, underscoring the added
administrative burden of compliance.®

The determination of EAP (or white-collar) exempt status relies on three equally important tests:
the salary basis, salary threshold, and duties tests. Each designation requires its own duties
analysis, with relaxed requirements for highly compensated employees earning above a certain
threshold. While salary thresholds have been a major topic of discussion over the past decade—
rightfully so, as they help distinguish exempt from obviously nonexempt employees—another
critical aspect deserves attention: the duties test.

As job roles evolve, requiring new skills and greater judgment, certain employees increasingly
meet the criteria for exemption under the administrative classification. To qualify:

7 Overtime Rule Toplines, SHRM, 2023 (unpublished).
81d.
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e The employee’s primary duty must be the performance of office or non-manual work
directly related to the management or general business operations of the employer or the

employer’s customers; and

e The employee’s primary duty includes the exercise of discretion and independent judgment

with respect to matters of significance.’

The second criterion often creates confusion, as many employees rightly believe their roles involve
significant judgment. In the mortgage industry, for example, loan officers assess borrowers’
financial situations to determine appropriate mortgage products—clearly exercising discretion.

This issue exemplifies the ongoing back-and-forth between regulatory agencies and the courts. A
2006 interpretative letter confirmed loan officers qualified under the administrative exemption, but
in 2010, the Department of Labor withdrew that guidance, leading to litigation in Perez v.
Mortgage Bankers.'° In 2015, the Supreme Court ruled that the withdrawal was lawful, as it
constituted interpretative guidance. The Court held that agencies are not required to follow notice-
and-comment procedures when issuing interpretative rules and should not be obligated to do so
for subsequent reinterpretations, as occurred in this case. This case highlights how shifting agency
policies, driven by different administrations, can create industry uncertainty, forcing organizations
to adapt quickly.

Another example where regulations have fallen out of touch with common understanding is the
1996 regulation for “Computer Employee” for purposes of overtime-exempt status. Thinking
about where technology was in 1996, and the way that technology has evolved exponentially in
that time, this exemption is inherently outdated. "Further, computer technology’s growth and
diversification have significantly transformed the nature of work in the computer field, and
traditional roles like computer programmers and software engineers have evolved and expanded
into other specialized areas such as data science, cybersecurity, cloud architecture, and continually
emerging jobs related to Al and machine learning. These areas were not contemplated when the
“Computer Employee” exemption was codified in 1996. It would provide clarity and certainty to
HR professionals for the FLSA’s computer employee exemption to reflect the common
understanding and current state of computer-related occupations.

Similarly, the definition for “Outside Sales Employee” exemption has not kept pace with the
advancement of technology, which has made the concept of what is considered “outside” to be
muddled, as technology enables a physical “home base” to be nonessential in the modern world of
work. This is another area where the spirit of the law and the letter of the law are not completely
aligned, which can create ambiguity.

9 Fact Sheet #17A: Exemption for executive, administrative, professional, computer & outside sales employees
under the Fair Labor Standards Act (FLSA). Retrieved March 20, 2025, from
https://www.dol.gov/agencies/whd/fact-sheets/17a-overtime

19575 U.S. 92 (2015).
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Given the significant time and resources required to properly classify employees—and the risks
associated with misclassification—it is crucial that definitions and tests are clear and easily
understood by both employers and employees. When classification frameworks become outdated
or are overly rigid, the legal language no longer reflects how positions are actually structured in
the modern workplace. It is essential for Congress and the WHD to regularly review and update
these standards, as many aspects of today’s labor landscape—such as remote work and the rise of
contract arrangements—were not only uncommon but unimaginable just a decade ago. There is an
opportunity to examine how definitions, regulatory tests, and criteria for various overtime-exempt
statuses impact the modern workforce and create challenges for efficient business operations.

Continuous Workday Doctrine:

Finally, T urge the Subcommittee to consider modernizing an important but poorly defined term:
compensable time. While the FLSA ensures employees are properly compensated for their work,
it does not clearly define what constitutes compensable time. Instead, it outlines non-compensable
activities, such as commuting and certain preliminary or postliminary tasks. This made sense when
the FLSA was crafted for a different era and workforce. However, work has evolved significantly,
and the framework for defining compensable time—impacting minimum wage, overtime, break
time, and leave compliance——no longer reflects modern work arrangements.

Under the FLSA, the “workday” is defined as the period between an employee’s first and last
principal activities, whether or not they are working throughout. This “continuous workday”
doctrine does not account for today’s reality, where employees have greater flexibility in when
and where they work. Remote work, flexible scheduling, and organizations allowing employees to
work nontraditional hours have transformed the concept of a workday in ways unimaginable when
the FLSA was enacted. In 2024, SHRM research found that 70% of employers recognized flexible
work arrangements as “very important” or “extremely important” for the third consecutive year.!!
Additionally, the prevalence of flextime during core business hours (allowing employees to choose
their work hours within limits during core business hours) has remained relatively stable over the
past few years, with 53% of organizations offering it in 2024, down 1 percentage point from 54%
in 2023, but up 3 percentage points from 2020.'? This presents an opportunity to adopt a more
flexible, practical interpretation of the continuous workday rule that does not rely on outdated
assumptions. Regulations should evolve to provide clarity and consistency for employers and
employees, ensuring workplace policies align with modern work structures.

Close the Workforce Participation Gap:

America has a talent problem—not due to a lack of talent, but because workers are not being
connected with the skills needed for today’s workforce. SHRM has long highlighted this labor
mismatch, which is now exacerbated by a widening workforce participation gap, often reflected in
employment disparities among different groups.

With the constant evolution of the workplace, the need to upskill and reskill all workers is
paramount. SHRM research found that 1 in 4 organizations report hiring for full-time positions
that require new skills, and among them, 76% struggle to find qualified candidates.'® Given this

' Employee Benefits Survey, SHRM, 2024
214
132024 Talent Trends, SHRM, 2024,
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reality, federal law should facilitate workforce development, not create unnecessary barriers. Yet,
under the FLSA, offering upskilling opportunities can unintentionally impact employment status,
deterring businesses from investing in workforce development. If the risk of inadvertently
establishing an employment relationship is too high—due to shifting and unclear regulations—
companies may forgo these opportunities altogether, particularly for workers outside traditional
employment relationships. SHRM research found that 47% of HR professionals say their
organization does not provide training to their independent workers, and among organizations that
do provide training to their independent workers, the most common types of training offered are
orientation/onboarding training (59%) and compliance training (51%).!*

This issue affects both employers and independent workers, who play a crucial role in the U.S.
economy. The Senate Health, Education, Labor, and Pensions Committee’s Request for
Information (RFI) last year explored how legal ambiguities around worker classification harm
independent workers and the broader economy. In SHRM'’s response, we emphasized that
independent contracting benefits both workers and businesses, fostering entrepreneurship and
small business formation. These workers provide companies with on-demand, highly specialized
talent, helping bridge workforce gaps. The law must acknowledge that some workers choose to
remain outside traditional employment structures for a variety of reasons, including the ability to
be their own boss and the flexibility to set their own schedules. SHRM believes that these workers
should not needlessly be cut off from benefits because of that choice.

Beyond classification issues, outdated legal definitions may also restrict benefits for employees.
For example, the calculation of an employee’s regular rate for overtime pay has not kept pace with
evolving compensation structures. One solution proposed in the last Congress, the Empowering
Employer Child and Elder Care Solutions Act, would have excluded employer-funded dependent
care from an employee’s regular rate, encouraging companies to offer these benefits. This is of
particular interest, as SHRM research indicates that at least 80% of working caregivers anticipate
the care they provide to be long-term and, looking forward, within the next 5 years, 14% anticipate
taking on new or additional adult care responsibilities, and 18% anticipate taking on new or
additional eldercare responsibilities.’® The pressures of caregiving on the workforce are not
expected to slow or narrow. As employees juggle caregiving responsibilities across generations,
the law should promote—not hinder—expansive benefit offerings.

To close the workforce participation gap, laws must support employer strategies for attracting and
retaining talent. This includes enabling flexible schedules, learning opportunities, and
nontraditional work arrangements.

Shape the Future of Work:

Preparing for the future of work is essential for organizations to stay competitive. Employers must
stay informed about how these changes will affect their workplaces, while workers need to
understand the skills they must acquire to remain competitive in an evolving job market.

The constant back-and-forth shifts in fundamental regulatory concepts create significant
challenges for companies trying to establish long-term strategic goals and plans. When each
administration introduces new regulatory guidance on critical issues such as worker classification

14 DOL Independent Contractor Ruling, SHRM, 2022.
15 Caregiving Research, SHRM, (forthcoming).
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or joint employer status, businesses are left navigating an unpredictable landscape. How can an
organization be expected to set budgets, design benefits, and develop a sustainable talent strategy
when the very foundation of these decisions keeps shifting? "Without stability, businesses struggle
not only to plan for the future but also to attract, retain, and train the workforce they need to meet
evolving demands. If organizations cannot confidently structure their workforce, how can they
invest in talent development or create career pathways that support both business success and
worker mobility?

Likewise, current and future workers—who are consistently advised to upskill and remain
adaptable in an evolving job market—face a similar dilemma. How can they prepare for long-term
success when the rules governing fundamental concepts related to work are constantly rewritten?
The lack of clarity hinders both employer and worker decision-making, ultimately stifling
economic growth, job creation, and the ability of businesses and workers alike to thrive in the
modern economy.

Policymakers should support initiatives that ensure organizations can meet the complex demands
of the modern workplace. As Al and technology advance, we must ensure a workforce capable of
creating and maintaining these innovations. This includes recognizing independent workers and
employees alike and ensuring laws support updated training opportunities.

Conclusion:

Forward-thinking changes to the FLSA will empower employers to design benefits and workplace
policies that meet talent where they are—ensuring a dynamic, adaptable, and future-ready
workforce.

SHRM and its members are committed to partnering with the Subcommittee and serving as a
unifying force in its efforts on critical issues within its jurisdiction. We look forward to continuing
discussions on these and other matters affecting work, workers, and the workplace. Thank you
again for holding this hearing and for the opportunity to speak with you.
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Chairman MACKENZIE. Thank you. Next, I will recognize Mr.
Stettner for your testimony.

STATEMENT OF MR. ANDREW STETTNER, DIRECTOR OF ECON-
OMY AND JOBS, THE CENTURY FOUNDATION, WASHINGTON,
D.C.

Mr. STETTNER. Good morning, Chairman Mackenzie, Ranking
Member Omar, and other members of the Subcommittee. A 13-year
old working the nightshift cleaning the Kkill floor of a meat packing
plant. Working people putting in a 50-hour work week and getting
paid for just a fraction of those hours.

Mothers forced to choose between their children and their income
when they are denied a place to pump at work. These are just some
of the nightmare scenarios that Americans depend on the U.S. De-
partment of Labor to prevent. Those protections are at risk.

If Elon Musk’s so-called Department of Governmental Efficiency
gets its way and strips the DOL of its talent and capacity, as it
closes scores of DOL offices across the country. The truth is that
15,000 plus DOL employees, like I did in 2022, raised their hand
to swear an oath to the Constitution to uphold the laws of Congress
enacted to protect workers.

They toiled into every corner of the country to ensure the work-
ers come home safe and alive at the end of their shift with the pay
they have earned. Through consistent and targeted enforcement,
the Biden administration recovered 1 billion dollars in underpaid
wages and damages. We should be increasing the budget of DOL
and its enforcement powers to get at 50 billion dollars in wage
theft annually.

Enforcement can only do so much. We need to change the law.
The Federal minimum wage of $7.25 has not been increased since
July 2009, losing half of its purchasing power. Congress should
pass the Raise the Wage Act of 2023, gradually raising the Federal
minimum wage to $17.00 an hour by 2028, benefiting an estimated
28 million workers.

The minimum wage and salary threshold for overtime pay should
be indexed to inflation, so they never fall behind again. All Ameri-
cans should be protected by the same Federal minimum wage
standards. Congress should eliminate the tip credit, which allows
tipped workers to be paid as little as $2.13 an hour, a level set in
1991.

Eliminating the tip credit is the easiest way to relieve the admin-
istrative burden on workers and employers. It is also time to end
the discriminatory provisions for sub-minimum wage worker’s dis-
ability, as little as 25 cents per hour. DOL should cease issuance
of 14(c) certificates, phasing out this program, which is already
steeply declining in popularity.

14(c) should be replaced by programs helping disabled individ-
uals find jobs in non-segregated environments, such as through the
Transition to Competitive Integrated Employment Act of 2023. As
one of the last actions of Acting Secretary Julie Su, DOL secured
a 4-million-dollar settlement for children employed at Perdue poul-
try plants, in dangerous jobs deboning and processing chicken.

More is needed, like the Protect the Children Act. Over the last
15 years, employers and workers have had whiplash from changing
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regulations on independent contractors. Now is the time to return
to core precedents. In 2024, DOL returned to the six-factor test to
analyze whether a worker is, as a matter of economic reality, eco-
nomically dependent on an employer for work.

This rule distinguishes between those individuals who are genu-
inely in business with themselves, and those who are employees,
and should be paid the minimum wage and overtime. Let me close
by saying that the risk of DOGE and the Trump administration to
the American worker is rising.

President Trump inherited an economy that added a record 16
million jobs during the Biden administration. Workers finally had
leverage in the economy to see wage gains that actually outpaced
inflation. Unions won record contracts, like a 25 percent increase
for the UAW.

Legislation like the Chips and Science Act catalyzed 1 trillion
dollars in private investment. Even this strong recovery ran up
against powerful forces. The richest 1 percent of our country, peo-
ple like Elon Musk, have captured an outsized share of national
wealth.

While 70 percent of American support unions, the erosion of
labor law means that less than 1 in 10 can benefit, and women are
paid only 83 cents for every dollar paid to a man, something we
recognize today on Equal Pay Day.

Let us stand on the side of workers, and strengthen worker’s
rights, starting with modernizing FLSA. Thank you, and I am
happy to answer any questions.

[The Statement of Mr. Stettner follows:]



41

THE CENTURY
FOUNDATION

Testimony of Andrew Stettner
Director of Economy & Jobs, The Century Foundation
House Education and Workforce Committee
Subcommittee on Workforce Protections
“"The Future of Wage Laws: Assessing the FLSA’s Effectiveness, Challenges,
and Opportunities"
March 26, 2025

Good morning, Chairman Mackenzie, Ranking Member Omar, and other members of the
subcommittee. Thank you for the opportunity to speak to the subcommittee again today about
ways to strengthen bedrock protections for American workers at a moment of rising economic
uncertainty. | am the Director of Economy and Jobs at the Century Foundation; an independent
nonpartisan think tank with offices in Washington and New York City.

The DOGE Cloud Over the Department of Labor Threatens the Fair Labor Standards Act
and Other Worker Protections

A 13-year-old working the night shift cleaning the Kill floor of a meatpacking plant;
working people putting in a 50-hour work week and getting paid for just a fraction of those
hours; mothers forced to choose between their children and their source of income because
they’re denied a place to pump breast milk at work — these are some of the nightmare
workplace scenarios that Americans depend on the U.S. Department of Labor (DOL) to prevent.
Those protections are at risk if Elon Musk’s so-called Department of Government Efficiency gets
its way and strips the U.S. Department of Labor of its talent and capacity. The truth is that
15,000 plus DOL employees, who like | did in 2022, raised their hand to swear an oath to the
constitution to uphold the laws Congress enacted to protect workers. They toil in every corner of
the country to ensure that workers come home safe and alive at the end of their shift with the
pay they’ve earned. But that's not all. DOL employees also protect retirement benefits, support
training such as registered apprenticeships, deliver unemployment benefits when workers lose a
job, provide workers' compensation to workers hurt during federal service, and more. The
mission of every part of DOL is to ensure the labor protections passed by Congress are
executed fully and fairly. The commitments to workers and employers in the Fair Labor
Standards Act being discussed today will be rendered meaningless without a strong DOL.
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A Strong Economy and Worker Power Are at Risk

The precarious condition of the economy makes today’s hearing especially timely.
Earlier this month, we marked the fifth anniversary of the COVID pandemic—-remembering both
the tremendous loss of life and the economic calamity that followed. When he took office for a
second term in January, President Trump inherited an economy that had not only recovered all
jobs lost during the pandemic, but had added a record-high 16 million jobs during the Biden
Administration and achieved the longest stretch of unemployment below 4% in more than 50
years. Federal economic recovery legislation powered steady and stable growth that far
exceeded the trajectory of peer nations. The Biden Administration’s investments through the
bipartisan infrastructure law, CHIPS and Science Act, and Inflation Reduction Act catalyzed
more than $1 trillion in private-sector investment' and created good-paying jobs in
manufacturing and clean energy. That includes adding 600,000 manufacturing jobs after
factories lost 200,000 jobs under President Trump’s first term.

With good-paying job opportunities plentiful, workers finally had leverage in the economy
to see wage gains that outpaced inflation, with real inflation-adjusted take-home pay in 2024 is 5
percent higher? than it was pre-pandemic (2019). Backed by the strong economy and the most
pro-labor Administration in history, unions representing workers at major corporations secured
significant wage increases such as a 25 percent wage increase for United Autoworkers (UAW)
workers at General Motors (GM)3, Ford, and Stellantis; a 60%-plus increase for longshoremen
on the east and Gulf coasts; and historic increases for healthcare workers, UPS delivery drivers,
flight attendants, delivery drivers, and machinists. These gains happened with the support of a
strong Department of Labor that supported workers’ rights to organize and bargain collectively.

While this strong recovery has increased workers’ power, America’s workers deserve a
raise from an economy that is still rigged against them. The richest 1 percent of the country—
people like Elon Musk—have captured an outsized share of national wealth, leaving workers
behind. The average CEO earned 290 times more than their average workers in 20234 up from
21 times in 1965. Workers and communities, especially rural communities have been left behind
- as rural counties have a shrinking share of national wealth (9% of GDP in 2003 to 7.8% in
2023).° While 70 percent of Americans support unions®, the erosion of labor laws means only
9.9 percent of all workers—and less than 6 percent of private-sector workers—experience the
union advantage in wages and benefits’ that built the middle class. Women are paid only 83
cents for every dollar paid to men.® In fact, today is Equal Pay Day - a day that symbolizes how
far into the year women must work to be paid what men made the previous year alone. In
addition, the Black unemployment rate ° (6.0 percent in February 2025, down from 9.9 percent
four years ago in January 2021) still far exceeds the White unemployment rate (3.8 percent).
These challenges underscore the need to bolster the critical protections provided by FLSA, such
as minimum wage and overtime protections, while strengthening labor law with reforms
encompassed by the Protecting the Right to Organize (PRO) Act. These policies are our most
potent tools to lift American workers’ economic fortunes.

The Trump Administration’s actions are threatening economic progress and reducing
worker power. This Administration has waged an all-out war against federal civil servants,
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including mass firings and radical cuts to critical agencies like the Department of Education and
Consumer Finance Protection Bureau. Eighty percent of federal workers live outside the
Washington area, and these actions threaten to put hundreds of thousands of middle and
working class Americans out of work in states like Georgia, North Carolina and Pennsylvania,
each of which have more than 75,000 federal workers." And Musk’s war on workers diminishes
the ability of federal agencies to provide services and protections Americans rely on every
day—from sending their child to a safe school to living free of consumer scams.

This Administration’s on-again and off-again announcements of large-scale tariff
increases—including against U.S. allies like Canada—have spooked companies and caused
stock market swings, leading to a spike in announced private and public sector layoffs and a
sharply increased risk of inflation. While strategic deployment of tariffs, trade enforcement, and
fair trade agreements can bolster economic competitiveness and national security, this
Administration’s use of tariffs has been reckless and rash. Moreover, President Trump used his
address to Congress to threaten to repeal the CHIPS Act'' which is powering the manufacturing
recovery he claims he wants to bolster.

The Administration’s policies have caused consumer confidence to decline and inflation
expectations to rise. While we have not yet seen large consequences of the Administration’s
policies in the job market data because of data lags, independent forecasts show slowing
growth and rising recession risk, and the Administration’s looming April 2nd deadline for global
tariffs, or another big event, could tip the economy over into recession. A recession would inflict
both immediate pain and lasting scars on working families who lose jobs, and undermine the
worker power that contributed to strong wage growth at working- and middle-class Americans
coming out of the COVID pandemic.

Bedrock Workplace Protections Help Ensure American Prosperity in Changing Times

In the midst of economic uncertainty and endemic inequality, workers count on the
bedrock protections of the Fair Labor Standards Act (FLSA) now more than ever. FLSA’s critical
standards serve as a floor for fair treatment of workers in our economy, especially those without
a union, and establishes paths to the middle class. Yet, the floorboards created by FLSA have
been loosened by underinvestment and neglect in recent decades. The federal minimum wage
of $7.25 has not been increased since July 2009, with low-paid workers losing nearly half of
their purchasing power as a consequence of Congress’s failures to raise the minimum wage.
As a result, in those states that require only the federal minimum wage of $7.25, workers are
46% more likely to make below $15 an hour'>—meaning a full-time worker earns too little to lift
themselves, much less their family, out of poverty. Yet, employers consistently skirt even
paying these low minimum rates. Employers violating FLSA laws commit up to $50 billion™ in
wage theft from workers each year, including $15 billion from minimum wage violations alone.
Despite its hard work to combat FLSA violations, the Wage and Hour Division of the U.S.
Department of Labor is substantially under resourced—uwith roughly 1 investigator for every
250,000 workers'.
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Seismic changes in American workplaces require increased vigilance and reforms to
strengthen the power of FLSA. As | told this subcommittee in 20175, the twentieth-century
economy was dominated by large firms who used a traditional employment relationship at every
step of production. The twenty-first-century management model frequently entails the firm
retaining only the most central aspect of its identity, and outsourcing all other functions in the
production process. Whereas a janitor at a bank in the 1960s could enjoy the benefits of the
bank’s pension plan, the new model contracts out these services to a contractor who might offer
cleaning “franchises” with no wage protections or benefits. These changes have spurred an
epidemic of misclassification of workers as independent contractors, stripping workers of their
minimum wage and overtime protections, as well as denying them access to unemployment
insurance and other critical programs. Recent research by my colleague Laura Valle-Gutierrez'®
has found that up 2.1 million (19 percent) of construction workers are misclassified as
independent contractors, and the U.S. Census Bureau estimates that 6.7 percent of all workers
are misclassified. The misclassification epidemic has particularly harmed lower-paid workers
like home health aides and nail salon workers, who can least afford to have their rights and
protections stripped through these schemes. Even when workers are paid on the books, the rise
in subcontracting, use of third-party administrators, franchising, and staffing firms have made
workers increasingly vulnerable to wage violations. The genius of the FLSA is that it holds
employers accountable for fair treatment of their workers when the employer has the power to
control the work, regardless of changing structures in the economy.

Reforming the Fair Labor Standards Act to Meet the Challenges of the Modern Economy

| appreciate the committee’s interest in modernizing the FLSA when possible. The first
place to start is giving America’s workers a raise, by enacting a badly overdue increase in the
minimum wage. Phased in over time to help employers adjust, an increase in the wage floor
should be set high enough to sustain families at the minimum wage. This would help ensure the
lowest-paid workers in our economy—who are disproportionately women and workers of color—
are not living in poverty despite working full time jobs. It would also give a pay boost to other
wage earners making above the wage floor, helping cut into endemic economic inequality in
America. A key historical benchmark is the level that held throughout the 1960s'”, when the
minimum wage was half of the average wage in the economy. (Today, the average non-
supervisory worker earns $31 per hour, and the current minimum wage of $7.25 is less than a
quarter of that amount.) That's the thrust of the_Raise the Wage Act of 20238, which would
gradually raise the federal minimum wage to $17 an hour by 2028, benefitting an estimated 28
million workers'® who earn less than $17 an hour and or just above that amount. Critically, the
Raise the Wage Act would index the minimum wage to the median hourly wage after it reaches
$17 per hour, so workers won't ever see such a long gap between increases.

The next way to modernize the FLSA is by ensuring that all Americans are protected by
the same federal minimum standards floor. This includes setting one fair wage for tipped
workers by eliminating the so-called tip credit, which allows tip workers to be paid as little as
$2.13 per hour—a floor which has not been raised since 1991. Not only does this system leave
tipped workers more exposed to poverty, it places a greater administrative burden on workers
and employers to ensure that each worker earns the equivalent of the federal minimum wage
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when tips and wages are combined. It's also time to end discriminatory provisions allowing for a
subminimum wage for workers with disabilities permitted under Section 14(c) of the FLSA,
which enables employers in so-called sheltered workshops to pay workers with disabilities as
low as $0.25 per hour. As people with disabilities have chosen to live and work independently
in communities, the number of employers with certificates enabling them to pay subminimum
wages under 14(c) has declined precipitously from 5,600 in 2001 to 801 in 2024. It's past time to
end this practice—and the Department of Labor’'s proposed rule-making to cease issuance of
14(c) certificates ?° should go forward. In tandem with the phase-out of 14(c) Congress should
expand support for the programs that help intellectually and developmentally disabled
individuals find jobs in non-segregated environments, such as through the Transition to
Competitive Integrated Employment Act?! of 2023.

Enforcing Wage and Hour Laws to Stop Wage Theft and Protect Children

The next area of reform is to strengthen the enforcement powers of the U.S. Department
of Labor, and its Wage and Hour Division (WHD). Through consistent and targeted
enforcement, the Department of Labor recovered $1 billion in underpaid wages and damages
for American workers during the Biden Administration??, and responded to nearly 1 million calls
for assistance in FY2023. Congress should increase the budget for WHD so it has additional
resources to keep up with violations in an expanding economy, and provide effective
compliance assistance to employers, such as the Department’s FY25 request of an additional
187 full-time equivalent employees for WHD,? including 50 specifically for child labor. At the
same time, Congress should increase civil monetary penalties so they are a meaningful
deterrent for violating the law in the first place.

Preventing child labor must continue to be a top priority for increased enforcement.
FLSA’s child labor provisions were enacted to ensure that when young people work, the work is
safe and does not jeopardize their health, well-being, or educational opportunities. Child labor
investigations were a top priority of the Biden Administration. For example, on January 15th,*
DOL secured a $4 million settlement for children employed at Perdue poultry plants in
dangerous jobs in poultry plants deboning and processing chicken, using dangerous equipment,
and at night. DOL and Perdue also came to an agreement that will prevent such exploitation in
the future. The Protecting Children Act, introduced in the last Congress, is an example of the
kind of modernized enforcement powers needed to stem child labor, including increased civil
and criminal penalties for child labor violations, stronger ability for WHD to stop the movement
of goods produced in violation of child labor laws alongside public information, research, and
data driven enforcement.

Independent Contractors and Joint Employer - Stay the Course

Over the last fifteen years, employers and workers have had whiplash from changing
regulations and administrative interpretations of independent contractors and joint employment.
Congress and the Trump Administration should follow the lead of the Biden Administration in
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following law and precedent that can apply consistent parameters to constantly evolving
business practices. The Department of Labor’s independent contractor final rule, implemented
on January 10, 2024,% returned determinations of whether an individual is an employee for the
purposes of the FLSA to the courts-established six factor test to analyze whether a worker is,
“as matter of economic reality, economically dependent on an employer for work.”* The 2024
action rightly rescinded 2021 rule® that disregarded US Supreme Court and Circuit Court
authority and the statutory definitions by overly relying on just two factors, and failed to consider
whether the work performed is central or important to the potential employer’s business. The
purpose of the 2024 rule is to allow employers and WHD to distinguish between those
individuals who are genuinely in business for themselves (independent contractors) and
everyone else, who are employees and should be paid the minimum wage and overtime. The
2024 rule should make it clear to employers like restaurants that VWWHD found in Minnesota®
misclassified dishwashers as independent contractors and home health agencies that
misclassified home health care workers in Montgomery, AL? that they should abort schemes to
bilk low-wage workers through misclassification.

The FLSA is compatible with innovation in the economy. As | told this committee in
2017, “Nothing in the FLSA prevents any of the common examples of flexible work (working
from home, working split shifts, doing piece work, or other forms of intermittent work) as long as
these arrangements ensure that the worker is paid for their work, at least at the minimum wage,
and with overtime pay for any hours over forty hours per week.” This means that the FLSA
already contemplates that modern technology, including smartphone apps, can be deployed for
this kind of hours worked tracking just as they are for all kinds of work in the gig economy.

Similar to addressing the misclassification of employees as independent contractors, the
Biden Administration’s actions in 2021 rightly returned standards for joint employment
responsibility?® under the FLSA to long-established court precedent and the statute’s broad
definitions of covered employers. Since the 1930s, the FLSA has recognized that individuals
can have more than one employer accountable for ensuring compliance with the law. Contrary
to the Trump Administration’s 2020 Joint Employer Rule®’, courts have consistently found that
joint employment responsibility extends not just to those that pay workers but to other entities
who jointly control the worker’'s schedule, conditions and method of payment. This includes
decisions®' that have held public agencies accountable under the FLSA for the work on home
health aides contracted by government agencies, garment factory workers hired by a
subcontractor for specific tasks integrated into production, and nurses hired into hospitals by a
staffing agency. The principle of joint employment is clear. Powerful entities who economically
benefit and control the work should not benefit from exploitation of workers deprived of the basic
protections provided by the FLSA.

DOGE Cuts to the Department of Labor Will Undermine Core Labor Standards

" The six factors are (1) opportunity for profit or loss depending on managerial skill; (2)
investments by the worker and the potential employer; (3) degree of permanence of the work
relationship; (4) nature and degree of control; (5) extent to which the work performed is an
integral part of the potential employer’s business; and (6) skill and initiative
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None of these reforms to the FLSA, or other labor and employment laws, will meet their
potential without a strong U.S. Department of Labor. Actions taken by DOGE have already
weakened the U.S. Department of Labor and it's likely to get worse. For example, the DOGE
website lists®? scores of leases of government offices far beyond the beltway that are being
canceled, including at the Wage and Hour Division. The work of the Wage and Hour Division is
done in the field, where investigators visit worksites and DOL staff at local offices answer
thousands of phone calls taking complaints about wage violations and providing compliance
assistance to employers. Local wage and hour offices are familiar with their local economy,
understanding the nature of the industries and becoming part of the community. Forcing wage
and hour inspectors to travel hundreds of miles to complete an investigation is the opposite of
efficiency. Beyond WHD, DOGE has canceled leases for over 30 offices of the Mine Health and
Safety Administration, including 7 in Eastern Kentucky mine country alone. As Norma Simons-
Holbrook told CBS 13 News®, that “we need the inspectors,” to protect multiple family members
who love their work as coal miners.

The risk of DOGE and the Trump Administration to the U.S. DOL and to American
workers is growing. A federal judge ordered DOL to reinstate 170 probationary employees fired
as part of a wave of Valentine’s day mass terminations across the federal government. This is
likely only a temporary reprieve, as all federal agencies were required to provide information to
OMB by March 13th with plans for additional reduction. If further cuts go through, parts of DOL
like the Employee Benefits Security Administration (EBSA) may no longer be able to protect
workers like Erika, a young mother in Georgia, whose insurance company stood ready to deny
her a life-saving liver transparent before DOL got involved and ensure the surgery was covered.

Across DOL, additional damage has already been done. The Office of Federal Contract
Compliance Programs (OFCCP) has authority to investigate federal contractors, winning $260.8
million dollars in monetary relief for employees who were discriminated against because of their
race, gender, sexual orientation, disability, or status as a protected veteran. Following President
Trump’s decision to revoke Executive Order 11246, which has been a hallmark of federal
contracting since 1965, DOL moved to largely dismantle OFCCP,%4 including plans to reduce its
staff by 90 percent and its office from 55 offices to five.

Further cuts to DOL will jeopardize its ability to promote the development of family
sustaining jobs and help employers recruit qualified workers. President Trump has already
revoked the Good Jobs Executive Order® designed to make sure federal investments create
good-paying, high-quality jobs for American workers, by protecting workers’ right to organize,
using prevailing wage standards and supporting registered apprenticeships. What will happen if
cuts reach the Office of Disability Employment Policy and its Job Accommodation Network *,
which responded to 40,000 inquiries, including helping a veteran with head and neck injuries
worked with his employer to continue his job in graphic design with the use of low-cost
accommodations like an ergonomic mouse and noise-canceling headset? Or the Women'’s
Bureau and its Women in Apprenticeship and Nontraditional Occupations® grants, which have
opened the door to good-paying construction jobs for women all across the country? These
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policies don't discriminate against any group, rather they make sure employers take advantage
of talent in every corner of America and that no one is discriminated against in the workplace.

Conclusion

Decades of concentration of power in the U.S. economy has undermined the power of
American workers. The strong economy and the labor policies of the Biden Administration
started to reverse these trends. But today’s economic and policy outlook puts workers at grave
risk. The Trump Administration's DOGE-driven cuts to the Department of Labor threaten to
undermine the first line of protection for American workers in communities and workplaces
across the nation. For nearly one hundred years, the Fair Labor Standards Act has ensured that
employees—regardiess of economic changes—would be treated fairly, guaranteeing them
fundamental protections such as a minimum wage and overtime. Now is the time for Congress
to strengthen these foundational for all protections to all workers, and ensure that the
Department of Labor has the tools, talent and resources to enforce the law.
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Chairman MACKENZIE. All right. Last, we will recognize Mr.
Wolfson for your testimony.

STATEMENT OF MR. JONATHAN WOLFSON, CHIEF LEGAL OF-
FICER AND POLICY DIRECTOR, CICERO INSTITUTE, RICH-
MOND, VIRGINIA

Mr. WOLFSON. Chairman Mackenzie, Ranking Member Omar,
and members of the Subcommittee, it is an honor to testify today
before this Committee on ways to grow the Nation’s economy, and
free workers to earn by modernizing the Fair Labor Standards Act.

I would also like to recognize my daughter, Hartwell, who is here
with me today. My name is Jonathan Wolfson. I am the Chief
Legal Officer and Policy Director at the Cicero Institute. We are a
think tank with the mission of identifying, developing and advanc-
ing entrepreneurial solutions to public policy problems.

Previously, I had the honor of leading the U.S. Department of
Labor Policy Office. In addition to my remarks submitted for the
record, I would like to focus on two key observations today. First,
is that legislation is a highly preferable way to go about amending
the Fair Labor Standards Act.

Second, there is some pending legislation before this Sub-
committee and other parts of this broader Committee, which are
ways to address the multiple difficulties facing today’s workers.
First, legislation is preferable to regulation. As everyone on this
panel has said, there are things that the Department of Labor has
done, and that has been done in order to try to assist workers, or
try to assist businesses, but ultimately old and unclear Fair Labor
Standards Act leaves many vital decisions to the regulators.

For example, the definition of a tipped employee is any employee,
under the statute, is “any employee who receives more than $30 a
month in tips,” but on top of that, the U.S. Department of Labor
has issued pages upon pages of regulations.

This leaves employers vulnerable to liability and investigation,
not because they pay their worker the minimum wage as required
under the law, but because they treat workers who spend less than
a certain amount of time in a day performing work that the Wage
and Hour Division deems to not be tipped work, a term that is not
defined by the Fair Labor Standards Act.

Unclear and outdated laws are not unique to Wage and Hour Di-
vision, or the Department of Labor. Every year regulatory agencies
fill thousands of pages of the Federal Register, published hundreds
of regulations, and issued tens of thousands of opinions, interpreta-
tions, rulings and other guidance.

An ever-changing regulatory landscape is good for lawyers, but
it does not help innovators innovate, business build, or workers to
work, and it is bad for the citizens who pay more for everything
that they buy, and for the economy as a whole. It is time for Con-
gress to act and improve the Fair Labor Standards Act, rather than
asking DOL to try to use its power to nibble around the edges.

Congress can improve workers’ lives with pending legislation.
Modern workers and businesses are looking to Congress to bring
the Fair Labor Standards Act into the 21st Century. Three bills
that would do that include the Modern Worker Empowerment Act,
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which protects the large and growing number of self-employed
workers who wish to remain self-employed.

Some 72 million Americans are independent workers, and the
vast majority of them prefer to be independent workers instead of
employees. This law would reduce the risks from contacting with
an independent worker and open more opportunities for work and
flexibility for the self-employed worker, by making it easier for ev-
eryone to identify who is an independent contractor.

I would also recommend that this legislature consider providing
some sort of an opt-in provision for individual workers who might
be interested in becoming independent workers as well. The Work-
ing Families Flexibility Act lets private sector employers choose
comp time instead of overtime pay, just like government employees
can.

The Modern Workers Security Act lets businesses contribute to
affordable benefit accounts for independent workers, without risk-
ing a determination that they misclassified those workers as inde-
pendent instead of employees. By protecting access to benefits, it
supports independent workers, while preserving the flexibility and
autonomy of those workers.

In conclusion, the Fair Labor Standards Act was created to pro-
tect workers, but as the economy and country have changed, many
of those protections now block workers from the kinds of business
relationships that they may themselves want. From benefits work-
ers want, that the Fair Labor Standards Act prohibits, or relation-
ships workers hope to develop that trigger Wage and Hour scru-
tiny.

A revised FLSA would benefit many of today’s workers. Rather
than relying on the administrative State to look for gaps in the
statute to create rules that address today’s challenges, Congress
can and should act to bring the FLSA into the 21st Century, pro-
moting employment law systems that benefits workers, businesses
and consumers alike, while helping our economy to grow.

Thank you, and I am grateful for the opportunity to be here and
happy to answer any questions.

[The Statement of Mr. Wolfson follows:]
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Making the Fair Labor Standards Act Work for Today’s Workers and Businesses

Testimony of Jonathan Wolfson, The Cicero Institute, at the Hearing of the House Committee on
Education and Workforce Subcommittee on Workforce Protections on “The Future of Wage
Laws: Assessing the FLSA’s Effectiveness, Challenges, and Opportunities.”

Chairman Mackenzie, Ranking Member Omar, and members of the House Committee on
Education and Workforce Subcommittee on Workforce Protections: Good morning and thank
you for having me today. It is an honor to testify before this subcommittee on ways to protect
American workers and the nation’s economy by modernizing the Fair Labor Standards Act to
make the law work for the modern American Economy to encourage continued growth and
opportunity for the economy.

My name is Jonathan Wolfson and I am the Chief Legal Officer & Policy Director for the Cicero
Institute, a nonprofit think tank with a mission of identifying, developing, and advancing
entrepreneurial solutions to society’s toughest public policy problems. Previously I had the
honor of serving as the head of the Office of the Assistant Secretary for Policy at the US
Department of Labor (DOL) where I also served as the Regulatory Policy Officer and Regulatory
Reform Officer or chair of DOL’s Regulatory Reform Task Force. In these roles and in my time
in private law practice I have seen how the law regularly affects workers, businesses, and
consumers by creating barriers that make it harder or incentives that make it easier for American
workers to thrive.

Today’s hearing focuses on the Fair Labor Standards Act (FLSA), a seminal law that set the
boundaries for much of American employment law for nearly a century. The FLSA has also
been the foundation upon which federal agencies have built a substantial regulatory apparatus
that may or may not actually align with the intent of the legislators who drafted that law so many
years ago. See 29 C.F.R. Chapter V. That regulatory apparatus and the rules written by the
Wage and Hour Division can and do change when new Presidents are elected and these
rulemakings impose costs on workers, businesses, and the economy.

I will focus my remarks on four key points:

First, the FLSA was and remains an important framework for employment law in American, but
the law is vague in many important places or even fails to define key terminology, leaving much
of the law subject to regulators’ interpretation and businesses without the clarity they need to
conduct their business.

Second, in our tight labor market businesses are looking for a competitive edge to attract and
retain the most talented workers, but the FLSA often limits the flexibility of workers to negotiate
for and employers to offer a different mix of pay and benefits than Congress contemplated in the
1930s and 1940s.
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Third, the modern economy is very different from the economy of the FLSA and the FLSA
should be updated to reflect this reality.

Finally, there are some specific FLSA reforms proposed both in this and prior Congresses that
would help address some of the largest shortcomings of the FLSA and help America’s
employment laws meet the unique workforce challenges of this Century.

1. The FLSA’s lack of clarity leaves important decisions up to regulators.

The FLSA was originally written in 1938 and while it has been amended multiple times since
then, many of the key definitions and concepts were unclear when written and that lack of clarity
remains to this day. For example, the definition of “employer” is circular: ““Employer’ includes
any person acting directly or indirectly in the interest of an employer in relation to an
employee.” 29 USC 203 (emphasis added). Likewise, the definition of “employee” relies on the
reader having a general understanding of the terminology already since “the term ‘employee’
means any individual employed by an employer.” 29 USC 203.

To provide color to those two definitions alone, the United States Department of Labor and its
Wage and Hour Division have had to issue hundreds of pages of regulations, guidance, and
compliance assistance, not to mention the numerous cases filed by the Office of the Solicitor. In
just the last two administrations, WHD regulations on independent contracting, litigation about
those rules, and the materials to support the rulemakings number into the thousands of pages.
See, e.g., 89 FR 1638 (2024), 86 FR 1168 (2021).

But it is not just circular definitions that create openings for the regulators to step in and create
new regulations. Some definitions made sense when written but as time has progressed they
seem to be ripe for revision. For example, the definition of a “tipped employee” is “any
employee engaged in an occupation in which he customarily and regularly receives more than
$30 a month in tips.” 29 USC 203. Upon that relatively simple and seemingly clear definition
DOL has built an entire regulatory scheme resulting in significant paperwork burden for
businesses and leaving many employers vulnerable to liability and investigation not because they
have treated workers earning more than $30 per month in tips as “tipped workers,” but rather
because they have treated workers who spend less than a certain amount of time in a day
performing worked WHD deems not to be “tipped work” (a term not defined by the FLSA).

Unclear and outdated laws are not unique to WHD or even DOL, so every year regulatory
agencies fill thousands of pages of the Federal Register, publish hundreds of regulations, and
issue tens of thousands of opinions, interpretations, rulings, and other “guidance.” And while a
regulated party might prefer a world where Congress’ laws are the only ones they must follow,
they know the power a regulator has to disrupt or even shut down their businesses. And for this
reason, generations of lawyers have supported their families by helping businesses to navigate
the administrative state both at the federal and state levels.

We should admit that some responsibility for this phenomenon certainly falls on legislators who
want to take the easy path, pass a bill, put out the press release, and move on without getting into



55

Wolfson Written Testimony
3-25-2025

the real hard work of parsing out specifics. It is a lot easier to pass a law to “keep kids safe from
dangerous jobs” and leave it to the Wage and Hour Division to develop detailed rules and
guidance that regulate who is a child, what kinds of jobs are dangerous, and when a family
member might be exempt from the rules.

Responsibility also falls on the legislative process and political gridlock that makes it very
difficult to pass any kind of legislation. Every time a new requirement enters the bill, or every
time a specification goes away, some legislators who may have been part of the supporting
coalition might be less willing to remain supportive. And when Congress is divided like it is
today, these narrow coalitions might be all the more precarious if bills start being weighed down
with lots of detailed specifics. Legislators are thus incentivized to be less specific to increase the
likelihood that a bill passes.

But none of these explanations justify Congress giving away its legislative authority to the
executive branch, even if we might be able to explain why it happens all the time today. The
Constitutional structure doesn't call for executive branch to write the laws, just enforce
them. But we've gotten this out of whack and that’s why we are here today.

Ultimately these shortcomings of the FLSA drive businesses to request and WHD to provide
clarity on what the law means. While the US Supreme Court has called into question deference
to agency interpretations of the law, the lack of clarity in laws will only drive more requests for
agency clarifications, clarifications that require more review from courts. See Loper Bright
Enterprises v. Raimondo, 603 U.S. 369 (2024). The best way to fix this challenge is to make the
FLSA more clear.

2. Current FLSA Limits Worker and Business Flexibility on Compensation

My economics professors taught me that a business will only remain a going concern if its long-
term profits exceed its long-term expenses. And for many employers, one of their biggest budget
line items is payroll costs. In a tight labor market, workers can command higher wages, greater
and different benefits, and more flexibility. And in some cases, today’s workers want perks that
may not have been contemplated in a 1940s factory.! But sometimes the ability to provide those
perks or a different combination of benefits is limited not by the willingness of the employer to
provide what the employee wants, but by the laws and regulations surrounding those benefits.
And when that occurs, both the worker and the business are worse off because the business may
have to provide compensation in a way the employee values less than at the same cost to the
employer or more of the less valuable thing at a higher cost of the employer.

Public employees, for example, are permitted to trade time and a half overtime pay for
compensatory time where the worker receives 90 minutes of vacation for every hour of overtime
they work instead of extra pay. See 29 USC 207(0). But this alternative is not available to
employees of non-government organization, whether for profit or nonprofit. So employees of,

t Kerry Jones, “The Most Desirable Employee Benefits,” Harvard Business Review, Feb. 15, 2017, available at:
https://hbr.org/2017/02/the-most-desirable-employee-benefits.
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say, a tax preparation company cannot request extra vacation for their long hours during tax
season and must instead accept time and a half pay for those hours. Thus the law forbids
workers from making the deal they would prefer when they work overtime, all in the name of
“protecting workers.”

Similarly, many workers today live in two earner households and childcare may be one of their
largest expenses. Many workers may be more than happy to trade some compensation both
during normal hours and, importantly, for overtime hours they work, if their employer would
provide onsite childcare. And many businesses might be interested in providing employees with
onsite childcare to reduce the likelihood employees will have to miss work if their outside
childcare provider is not able to provide service on a particular day. But the Department of
Labor has been clear for years that regular childcare paid for by an employer must count toward
the employee’s regular rate of pay, the rate that must be paid at 150% for all overtime hours.?
This means that employees and their employers are again prohibited from entering into
compensation agreements they would both readily make because of federal regulations. And to
make matters worse, since this is a function of the overtime regulations, that means that the
highest paid employees, those not subject to an overtime provision, are effectively permitted to
make this kind of tradeoff while their lower-paid counterparts are not.

These are but two examples that show that while the FLSA is intended to protect workers, that
protection can often harm the very same workers, all while making it harder for employers to
afford to pay their own workers. This drives up costs for consumers, reduces worker
satisfaction, and makes managing a workforce more difficult especially for the small businesses
that are the backbone of the American economy.

3. Today’s Economy Looks Different from the Economy of 1938

It is almost a truism to say that today’s economy is very different from the economy at the time
the FLSA was originally drafted. To the workers of today, the demographics of the workforce,
the prominent industries, the duration of work for the same employer, the levels of education,
and the rise of technology life in the first half of the 20™ century would seem quite foreign. In
fact, since only 2000, the workforce is more educated (by 14 percentage points), older (median
age up 3 years), less white (down 11 percentage points), and more immigrant (up 6 percentage
points).

The changes over the last 25 years are mere blips on the radar in comparison to the FLSA-era
workforce. One major change in the American workforce is the labor force participation rate. In
1948, 86.6% of men were part of the labor force while a mere 32.7% of women were part of the

2 See Stephen Miller, “SHRM Praises Introduction of Child and Elder Care Benefits Bill,” July 15, 2022, available at:
https://www.shrm.org/topics-tools/news/benefits-compensation/shrm-praises-introduction-child-elder-care-
benefits-bill.

3 See Luona Lin, Juliana Menasce Horowitz, and Richard Fry, “Most Americans Feel Good About Their Job Security
but Not Their Pay” Pew Research Center, December 2024, available at: https://www.pewresearch.org/wp-
content/uploads/sites/20/2024/12/PST_2024.12.10_americans-jobs_report.pdf.
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civilian labor force. By 1999, a full 60% of women were part of the labor force while 74.7% of
men were in the labor force. And in 2023 the male labor force participation rate had fallen to
68% while the female rate was 57.5%.*

Numerous Americans work remotely or only go to their office a few days per week.> Many
American workers now perform work in one state while their employer operates in another.
Some workers even perform work in the United States while their employer operates
internationally. And still other workers perform work for multiple different employers both
foreign and domestic, whether as an employee or an independent contractor. While some
Americans in 1938 and in the post-World War II era certainly had unique work arrangements,
the prevalence of these kinds of work arrangements makes it much more difficult to presume that
every worker in today’s American economy desires the kinds of workplace, compensation
arrangements, and benefits as the employee of 1950. The fact that in an economy where more
than 50 million Americans are working as independent contractors shows that workers are
interested in something different from the traditional workplace of mid-20" Century America.

Despite these differences, the Fair Labor Standards Act assumes that today’s American worker
wants DOL to protect them from such things as free daily employer-provided meals, on-site
childcare, and compensatory time. And DOL dutifully investigates employers who dare to
provide their employees with alternative forms of compensation not originally contemplated by
the drafters of the FLSA. It’s time for Congress to step up and bring the FLSA into the 21%
century, offer employees and employers flexibility in negotiating compensation, and give
workers a chance to chart the course that makes the most sense for their needs and wishes.

4. FLSA Reforms Worth Consideration

Members of the House Education and Workforce Committee will have ample opportunity to
address many of the FLSA’s shortcomings in this Congress. Multiple bills that have been filed
in prior Congresses or that have already been filed this Congress are worthy of consideration
because they help to bring the FLSA into the 21 century. I will highlight five.

A. Modern Worker Empowerment Act (H.R. 1319, 119th Congress)

The Modern Worker Empowerment Act protects the large and growing number of self-employed
workers who wish to remain self-employed. Some 72 million Americans are independent
workers and the vast majority prefer to be independent workers instead of employees.® Because
the FLSA does not define “independent contractors” and merely defines employee and employer,
businesses have long had to guess whether a worker might be classified as an “employee” even if

4 See USBLS, Women in the Labor Force, June 25, 2024, available at:
https://www.bls.gov/cps/demographics/women-labor-force.htm.

5 See Sabrina Wulff Pabilonia and Jill Janocha Redmond, “The rise in remote work since the pandemic and its
impact on productivity,” BLS, October 2024, available at: https://www.bls.gov/opub/btn/volume-13/remote-work-
productivity.htm.

¢ MBO Partners, “State of Independence 2024,” available at: https://www.mbopartners.com/state-of-
independence/.
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both the worker and the business intend for the worker to be an independent contractor. WHD
has developed its own standards over time and the courts have also attempted to identify key
factors that indicate independence or employment.

Unfortunately, by layering multiple factors upon factors workers and businesses lack certainty on
whether their relationships are subject to FLSA regulation. This diminishes the number of
contracting relationships, leaving willing workers unable to find work and businesses in need of
labor without workers to do it.

This bill would focus on two factors: the independent workers’ control of the work performed
under the contract and the independent workers’ opportunities and risk inherent in
entrepreneurship. By making it easier for workers to know they will be independent contractors
and easier for a business to know those individuals with whom they contract are self-employed,
this law would reduce the risks from contracting with an independent worker and open more
opportunities for work and flexibility for the self-employed worker.

B. Tipped Employee Protection Act (H.R. 1612, 118th Congress)

The Tipped Employee Protection Act clarifies that an employer may pay a tipped wage to any
worker whose total wages and tips for a day, week, or pay period exceeds the federal minimum
wage. Under the FLSA, an employer should be able to pay a tipped wage to any worker who
receives at least $30 per month in tips. Rather than follow the letter of the statute, WHD has
developed a complicated scheme that requires employers to track a tipped workers’ time in
minute detail, only allowing employers to count certain activities as “tipped work” and requiring
the employers to pay a higher wage for all “untipped work.”

Unfortunately, this means that businesses that employ workers who earn tips are often caught in
the crosshairs of WHD investigations not because they violate the letter of the statute, nor
because their workers are paid less than the federal minimum wage per hour, but because they
neglect to pay their workers a higher wage for portions of an hour when the tipped worker is
engaged in a task the bureaucrats at DOL do not consider to be “tipped work.”

This bill removes the outdated $30 threshold and uproots the tedious tracking requirements in
DOL regulations by simply clarifying that a worker who receives tips and other wages must earn
at least the federal minimum wage for all hours worked. This simple change will save
compliance costs and numerous headaches for businesses and still ensure that tipped workers
receive the wages they deserve.

C. Working Families Flexibility Act (H.R. 1980, 117th Congress)

The Working Families Flexibility Act gives private sector employees the ability to choose
between overtime pay and compensatory time off. While government employees have long had
this option, private-sector workers currently do not, limiting their ability to balance work and
personal responsibilities.
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Rigid overtime policies often force workers to take additional pay when they might prefer extra
time off. For working parents, caregivers, or those who value leisure time more than additional

pay, this restriction makes it harder to manage family obligations or personal development, and
may even lead to more stress on the worker.

This bill allows workers to accumulate comp time in lieu of overtime pay, giving workers more
control over their own schedules and more vacation time to spend in the way the employee
wants. By expanding flexibility, the law would help employees balance work and life without
financial sacrifice.

D. Empowering Employer Child and Elder Care Solutions Act (H.R. 3271, 118th
Congress)

The Empowering Employer Child and Elder Care Solutions Act encourages businesses to
provide caregiving benefits by ensuring that such assistance does not inflate an employee’s
overtime pay rate. Current FLSA regulations discourage employers from offering dependent
care support because doing so makes every hour of the employees’ overtime more expensive.

Without employer-provided assistance, many workers struggle with the high costs of child and
elder care. This financial strain often forces employees—particularly women—to reduce work
hours or leave the workforce entirely.

By removing barriers to employer-sponsored caregiving benefits, this bill would encourage more
businesses to provide assistance, helping workers remain in their jobs while managing caregiving
responsibilities. This bill could both support families and improve workforce participation, all
while benefiting the businesses that hire workers who need these benefits.

E. Modern Worker Security Act (H.R. 1320, 119th Congress)

The Modern Worker Security Act allows businesses to contribute to portable benefits accounts
such as health insurance and retirement accounts for independent workers without risking their
employment classification status. Under current law, companies that offer benefits to
independent contractors may inadvertently trigger reclassification of the worker as an
“employee,” discouraging the businesses from extending such support.

Many independent workers lack access to typical employee benefits with the ease of their
employee counterparts in the economy. Without employer-sponsored options, self-employed
individuals must navigate finding these benefits without an HR office to perform the work on
their behalf.

This bill establishes a federal safe harbor, ensuring that businesses can provide benefits without
changing an independent worker’s classification. By protecting access to portable benefits, this
law would support independent workers while preserving their flexibility and autonomy.
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Conclusion

The FLSA was created to protect workers, but as the economy and country have changed, many
of those protections now inhibit workers from entering into the kinds of relationships they may
want with businesses. Whether that is a benefit the worker wants the FLSA prohibits or a
relationship the worker hopes to develop that may trigger scrutiny from WHD regulators, many
of today’s workers would be better off with changes to the FLSA. Rather than relying on the
administrative state to look for gaps in the statute to create rules that address today’s challenges,
Congress can and should act to bring the FLSA into the 21* century, promoting an employment
law system that benefits workers, businesses, and consumers alike while helping our economy
continue to grow.

I am grateful for the opportunity to share my perspective and look forward to your questions.

Chairman MACKENZIE. Thank you all. Under Committee Rule 9,
we will now question witnesses under the 5-minute rule. I will rec-
ognize myself first, and then our Ranking Member, so again, I will
be recognizing myself right now for 5 minutes.

My three questions go to Ms. Boughan, Mr. Wolfson and Mr.
McCutchen, or Ms. McCutchen in that order. Ms. Boughan, you
talked about seeking clarity, consistency and compliance, making
compliance easier. The 2024 Overtime Rule had a negative impact
on each of those things though.

As an H.R. Director, I would love to hear your experience per-
forming your duties, and can you describe the challenges that a
small bank like yours would face if the Federal Government were
to finalize an overtime standard that caused a large number of
your workers to lose their exempt status?

Ms. BouGHAN. Thank you, Mr. Chairman. Sure. In my bank I
have about 101 employees, and funny enough, 3 years ago before
they hired me, the bank did not have a dedicated H.R. staff. These
types of issues, if overtime thresholds change, would actually roll
up to the Corporate Secretary and President of the bank.

They are not, you know, they do not have formal education, they
are not formally trained in, you know, H.R. things. They use an
outside legal counsel, which surely, they would have gotten the up-
date and made the appropriate changes. I am mentioning that be-
cause so many small employers, they often are relying on an office
manager to make these decisions.

Are we counting on them to make the right call? I hope that
helped answer your question.

Chairman MACKENZIE. Absolutely. Thank you. Mr. Wolfson, BLS
reported in November that 80 percent of independent contractors
preferred their current work arrangement to actually being an em-
ployee.

In my home State of Pennsylvania, we have seen bipartisan sup-
port for a program around portable benefits, a pilot program being
offered by DoorDash. This program allows independent contractors
across the Commonwealth to access health, retirement, paid leave,
and other benefits without risking their independent contractor
status.
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Do you have any recommendations on how this Committee could
increase access to portable benefits without triggering any un-
wanted worker classification changes?

Mr. WOLFSON. Thank you, Mr. Chairman. Yes, I believe that the
Modern Workers Security Act is a great step in that direction. It
would make it very clear that when a worker wants to receive that
sort of compensation in the form of a portable benefits payment,
and that the business that they are interacting with on an inde-
pendent basis, wants to put that money into the account, that
those dollars do not count toward a determination that that busi-
ness is in fact their employer,

Under the multi-factor test that the Wage and Hour Division is
currently using under regulation for independent contracting, pro-
viding dollars in the form of a benefit, even if that is what the
worker wants, even if that is what the business wants, that is one
fact that the Wage and Hour Division could use to determine that
a worker is in fact an employee.

A lot of businesses are afraid to do that because the worker and
the business do not want the employer/employee relationship, they
want an independent relationship, and so this opens the door for
that opportunity. It is something that Governor Shapiro and the
democrats and republicans support together in Pennsylvania to do,
and I think it is a really good idea for us to take national.

Chairman MACKENZIE. Great, thank you. My final question is for
Ms. McCutchen, as is the case with so many laws and regulations,
oftentimes the smallest of businesses are the ones that are the
hardest hit. They just do not have the compliance ability. They do
not have the resources.

In your view, what challenges have small businesses faced when
dealing with FLSA compliance in recent years?

Ms. McCutcHEN. Well, they do not have lawyers, and they often
do not have H.R. personnel, so they are relying on their advice gen-
erally from their accountants who just do not know the law. It is
not wage theft when they make a mistake, it is more like forgetting
to run one of 50 items through the automatic checkout at a grocery
store. It is an oops.

If they do the oops right now, there is no settlement of claims,
there is no waivers, there is no affirmative defense like there is
under Title 7. What happens is they get hit with a sudden, huge
bill, and it means bankruptcy. I have seen it. That is my lived ex-
perience.

Chairman MACKENZIE. All right. Well, thank you to each of you
for those responses to my opening questions. I now recognize the
Ranking Member for the purpose of questioning the witnesses.

Ms. OMAR. Thank you, Mr. Chairman. Due to the relentless cuts
to the Department of Labor’s capacity, the agency is struggling to
fully enforce the laws already on the books and protect the rights
of all workers. Thankfully, some laws, such as the FLSA, provide
workers with the right to bring their claims in Court themselves
to recover lost wages, and receive other remedies.

However, with the rise of forced arbitration agreements, more
and more workers are finding the courthouse doors closed to them.
Mr. Stettner, can you explain how forced arbitration agreements
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harm workers, and allow more law-breaking corporations to evade
accountability for labor violations?

Mr. STETTNER. Sure. In recent years, forced arbitration agree-
ments have expanded from business to business, to business to con-
sumers and workers. That means when someone’s rights are vio-
lated, they do not have the same ability to take that claim to Court
and get full restitution, and they are forced to go into arbitration.

Ms. OMAR. President Trumps Project 2025 playbook calls for
eliminating Federal child labor rules that identify which jobs are
too hazardous for children to be allowed to work. Mr. Stettner,
what do you think would be the consequences of removing rules
that limit children from being employed in jobs that are dangerous
workplaces?

Mr. STETTNER. You know, the simple answer is more children
will get injured, and maybe even die. There are a list of occupa-
tions that the Fair Labor Standards Act, through its regulations,
based on research from Occupational Safety and Health, you know,
are too dangerous for children.

This is common sense things; operating a saw in a meat proc-
essing plant is an example. Working in a coal mine. These are
things that we do not want children in the 21st Century to be
forced to work in when they should be in school. It will mean that
more children are going to be working at night, and not being able
to, you know, complete their homework.

Unfortunately, we have seen this go in the wrong direction. De-
spite many criticisms of what the Biden administration did on child
labor, wanting to enforce more, states are going in the opposite di-
rection, and we have had 30 states propose changes to child labor
law and eight states actually roll back protections for children in
workplaces that are unsafe.

We should not be going back to the 19th Century, we should be
allowing kids to learn and get the safe work experience as they
build for their own future.

Ms. OMAR. Thank you, Mr. Stettner. Mr. Chairman, I request
unanimous consent to add to the record the Project 2025 proposal
to weaken Federal child labor rules, and an article titled “Trump’s
Early Actions Mirror Project 2025, the Blueprint He Once Dis-
missed.”

Chairman MACKENZIE. Without objection.

[The information of Ms. Omar follows:]
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Child labor excerpt from PROJECT 2025, HERITAGE FOUNDATION, MANDATE FOR
LEADERSHIP: THE CONSERVATIVE PROMISE (Paul Dans & Steven Groves eds. 2023),
https://static.project2025.0rg/2025_MandateForLeadership_FULL.pdf

Department of Labor and Related Agencies

¢ Congress should expand apprenticeship programs outside of the RAP
model, re-creating the IRAP system by statute and allowing approved
entities such as trade associations and educational institutions to
recognize and oversee apprenticeship programs.

In addition, religious organizations should be encouraged to participate

in apprenticeship programs. America has a long history of religious
organizations working to advance the dignity of workers and provide

them with greater opportunity, from the many prominent Christian and
Jewish voices in the early labor movement to the “labor priests” who would
appear on picket lines to support their flocks. Today, the role of religion in
helping workers has diminished, but a country committed to strengthening
civil society must ask more from religious organizations and make sure
that their important role is not impeded by regulatory roadblocks or the
bureaucratic status quo.

¢ Encourage and enable religious organizations to participate in
apprenticeship programs, etc. Both DOL and NLRB should facilitate
religious organizations helping to strengthen working families via
apprenticeship programs, worker organizations, vocational training,
benefits networks, etc.

Hazard-Order Regulations. Some young adults show an interest in inherently
dangerous jobs. Current rules forbid many young people, even if their family is
running the business, from working in such jobs. This results in worker shortages
in dangerous fields and often discourages otherwise interested young workers from
trying the more dangerous job. With parental consent and proper training, certain
young adults should be allowed to learn and work in more dangerous occupations.
This would give a green light to training programs and build skills in teenagers who
may want to work in these fields.

¢ DOL should amend its hazard-order regulations to permit teenage
workers access to work in regulated jobs with proper training and
parental consent.

Workforce Training Grant Program. The federal government spends more
than $100 billion per year subsidizing higher education but close to zero supporting
people on non-college pathways.

e Congress should create an employer grant worth up to $10,000

per year or pro-rated portion thereof for each worker engaged in

— 595 —
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TIME

Trump's Early Actions Mirror Project 2025, the
Blueprint He Once Dismissed

By Nik Popli
January 24, 2025 1:21 PM EST

President Donald Trump made clear during his
campaign that he wanted little to do with Project 2025,
the sweeping and controversial conservative policy
blueprint created by the Heritage Foundation. But just
days into his second term, many of Trump’s carly ac-
tions align with the Project 2025 agenda.

An analysis by TIME found that nearly two-thirds
of the executive actions Trump has issued so far mirror
or partially mirror proposals from the 900-page docu-
ment, ranging from sweeping deregulation measures
to aggressive immigration reform.

Democrats had scized on Trump’s connection to
Project 2025 during the campaign, pointing out that
many of the playbook’s contributors previously
worked for Trump or had connections to his orbit.
Trump repeatedly said he had “no idea who is behind”
the conservative blueprint and that some of its ideas
were “absolutely ridiculous and abysmal.” He ap-
peared to soften his stance after winning the election,
telling TIME in November, “T don’t disagree with eve-
rything in Project 2025, but I disagree with some
things.”

Despite Trump’s past disavowals, many of the in-
dividuals involved in drafting Project 2025, such as
Russell Vought and Brendan Carr, have been tapped to
serve in prominent positions in his Administration.
‘Vought was nominated to run the Office of Manage-
ment and Budget, while Carr was tapped to lead the
Federal Communications Commission. The Heritage
Foundation declined to comment for this story.

A White House spokesperson tells TIME that
Trump “had nothing to do with Project 2025” and that
his first raft of executive orders “delivered on the
promises that earned him a resounding mandate from
the American people - securing the border, restoring
common sense, driving down inflation, and unleashing
American energy.”

When Project 2025 was published in April 2023,
it was designed as a roadmap for a future Republican
presidential administration, with the goal of reshaping
the federal government in ways that align with con-
servative, free-market values. The initiative's agenda
includes aggressive deregulation, curbs on immigra-
tion, challenges to civil-rights protections, and a sub-
stantial reduction of the federal workforce, all with the
aim of reducing the size and scope of government
while reasserting executive authority.

While many of Trump’s executive orders resem-
ble Project 2025°s proposals, not all of them fully align
with the document’s recommendations. Some execu-
tive actions, such as the push to declare an energy
emergency and the attempt to challenge birthright cit-
izenship, are not directly addressed in the blueprint,
for example. But dozens of executive actions rolled
out by the new administration reflect Project 2025's
core objectives, particularly in areas like immigration
reform, government restructuring, and deregulation.

“T suspect a lot of liberal think tanks are green
with envy that a conservative think tank has this much
sway over the policy agenda,” says Bill Galston, chair
of the Brookings Institution’s Governance Studies pro-
gram and a former advisor to President Bill Clinton.
He adds that the influence of think tanks, however, “is
bound to decline once the President and the Republi-
can majority in Congress start working together on
legislation.”

Still, by embracing some elements of the Heritage
Foundation’s blueprint, Trump’s second term appears
shaped by a vision that was laid out before his return
to the White House, says Skye Perryman, chief execu-
tive of Democracy Forward, a national legal organiza-
tion that recently launched Democracy 2025, a re-
source center created in response to Project 2025 that
is tracking the new administration’s actions. “This is a



playbook that we've seen before and we knew would
be implemented,” Perryman says. “The real shame is
that on the campaign trail, Trump did not level with
Americans. He didn't seek to try to convince Ameri-
cans that this was his agenda. He acted as if he didn't
have anything to do with Project 2025, when we know
and have seen that he's really seeking to accelerate that
agenda.”

Here’s a breakdown of some of the parallels be-
tween Trump’s executive actions and Project 2025.

Immigration and border security

Trump’s early actions on immigration and the bor-
der demonstrate share Project 2025’s vision for a more
aggressive, militarized approach to immigration en-
forcement. For example, the blueprint advocates for
the use of active-duty military personnel and National
Guardsmen to assist in border security efforts, includ-
ing arrest operations. Trump took similar steps almost
immediately, signing an executive order on his first
day in office calling for the deployment of National
Guard troops to the southern border.

Trump also issued an executive order suspending
the U.S. Refugee Admissions Program, which is simi-
lar to Project 2025’s recommendation for an “indefi-
nite curtailment” of refugee admissions. Trump has
also moved to extend the restrictions on asylum seek-
ers and halt certain immigration pathways—policies
similar to Project 2025°s calls to limit refugee and asy-
lum programs as part of a broader strategy to control
immigration.

Environment and energy policy

Trump’s early actions on environmental regula-
tion and energy policy also mirror recommendations
from Project 2025, particularly the blueprint's stance
against climate change initiatives that some Republi-
cans believe are unreasonably burdensome to Ameri-
can businesses.

On the first day of his second term, Trump signed
an executive order promoting the use of Alaska’s vast
energy resources, echoing Project 2025’s call for ex-
panded oil and gas drilling in the region. Project 2025
also argues for Alaska energy exploration to protect
national security, emphasizing the need to unlock its
natural resources “as a counter to growing Russian and
Chinese interest in Antarctic resources.” Trump’s ex-
ecutive order established a policy to harvest Alaska’s
natural resources and mandated federal agencies to
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expedite permitting, leasing, and development of Alas-
kan resources, with a strong focus on liquefied natural
gas (LNG) projects.

Trump also re-signed an executive order pulling
the U.S. out of the Paris Climate Agreement, a signa-
ture policy action of his first term that is directly in line
with Project 2025’s stance. The blueprint suggested
that America’s exit from international climate accords
would strengthen national sovereignty and economic
competitiveness by removing restrictions on indus-
tries. “The next conservative Administration should
rescind all climate policies from its foreign aid pro-
grams (specifically USAID’s Climate Strategy 2022—
2030); shut down the agency’s offices, programs, and
directives designed to advance the Paris Climate
Agreement; and narrowly limit funding to traditional
climate mitigation efforts,” Project 2025 says.

Trump also made a move to curtail offshore wind
development, which the blueprint characterized as part
of an agenda that would close off large sections of the
ocean to commercial activity.

Government reform and bureaucratic re-
structuring

One of the central goals of Project 2025 is to re-
shape the federal bureaucracy, reducing its size and in-
fluence, and empowering the executive branch. Trump
issued a number of executive orders on his first day in
office that reflect those objectives.

He revived the Schedule F executive order—a
move he first introduced in 2020—that aims to reclas-
sify certain federal employees as political appointees,
effectively making it easier to remove them. Project
2025 had called for the reinstatement of this policy.
The move has sparked concern among Democrats and
civil service advocates, who view the policy as an at-
tack on the independence of the federal workforce.
Trump argues that it is necessary to root out political
bias and inefficiency in government agencies, a point
that is central to both his own Administration's agenda
and the broader goals of Project 2025.

Project 2025 also outlines plans for significant
cuts to the federal workforce, focusing on reducing
regulations and eliminating agencies seen as unneces-
sary or counterproductive. Trump’s early actions sug-
gest he is taking steps in this direction, such as stream-
lining government functions, implementing a hiring
freeze for all federal civilian employees, and focusing
on reducing the size and scope of regulatory agencies.
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While these moves are not identical to Project 2025's Foreign relations
specific proposals—which include eliminating the De-
partments of Homeland Security and Education—they
reflect the overarching philosophy of shrinking gov-
ernment.

Trump’s early actions also include a return to a
more isolationist and unilateral approach to foreign
policy, which echoes Project 2025°s stance on interna-
tional agreements and alliances. He signed an execu-
Cultural issues tive order to withdraw the U.S. from the World Health
Organization, marking a return to the foreign policy
positions that defined much of his first term. Project
2025 explicitly called for this action, describing the
WHO as an ineffective and politically biased organi-
zation that undermines American sovereignty.

In addition to his withdrawal from the Paris
Agreement, Trump has also taken steps to distance the
U.S. from other international partnerships, consistent
with the isolationist philosophy outlined in Project
2025. One executive order issued states, “no further
United States foreign assistance shall be disbursed in
a manner that is not fully aligned with the foreign pol-
icy of the President of the United States,” claiming that
the “foreign aid industry and bureaucracy are not
aligned with American interests and in many cases an-
tithetical to American values.”

Trump has also adopted several social policy
changes that echo Project 2025, particularly concern-
ing issues of gender identity and diversity initiatives.
One of Trump’s first executive orders reversed Biden-
era protections for transgender individuals in the mili-
tary, reinstating the ban on transgender service mem-
bers, which aligns with Project 2025°s recommenda-
tion to “proudly state that men and women are biolog-
ical realities” and eliminate policies that conflate gen-
der identity with biological sex.

Trump also took steps to dismantle diversity, eq-
uity, and inclusion (DEI) initiatives within the federal
government. One executive order rescinded policies
that required federal contractors to promote affirma-
tive action and diversity programs, in line with Project
2025’s call to eliminate initiatives that promote racial
or gender-based quotas.

Ms. OMAR. According to the New York Times, the resurgence of
child labor appears to be linked, at least in part, to the exploitation
of migrant children. Mr. Stettner, to what extent do you think the
current administration’s approach to immigration enforcement
could affect child labor enforcement?

Mr. STETTNER. When you make it harder for immigrants to work
lawfully with status, you are forcing themselves, and unfortu-
nately, their children to go underground into the economy and
work in dangerous conditions.

Also, you are making a cloak of fear that is impacting immi-
grants and their willingness to complain when the law is being vio-
lated, that is enacted to protect them, but they are so worried
about risking their immigration status, you know, that they will
not complain.

Last, if we see a return to policies like family separation, you are
going to be leaving more children isolated with no other way to
support themselves, than working in very dangerous jobs, for ex-
ample, cleaning at night in factories with dangerous chemicals and
equipment.

Ms. OMAR. Thank you, Mr. Stettner. Mr. Chairman, I hope we
can all agree that children are the biggest assets of our Nation, and
that we will work to make sure child labor is enforced, and that
we are doing everything to protect our children. I yield back.

Chairman MACKENZIE. Thank you. Next, we go to Chairman of
the Full Committee, Mr. Walberg from Michigan.

Mr. WALBERG. Thank you, Mr. Chairman. Thank you for this
hearing, and thanks to an excellent Committee for being here. Mr.
Wolfson, 25 years ago the Worker Economic Opportunity Act
amended the Fair Labor Standards Act, to exempt certain types of
equity compensation, such as employee stock options from inclusion
in overtime regular rate calculations.
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While this law appropriately exempted many types of compensa-
tion, it did not exempt restricted share units, and other full value
share awards. How should restricted share units be treated when
it comes to calculating overtime pay?

Mr. WoLrsoN. Thank you, Mr. Chairman. I think that the con-
cept that I would propose would be that any sort of compensation
that is not based on you have to work this number of hours to get
this amount of pay, should not be calculated as part of an overtime
calculation.

Ultimately, restricted stock options, those should all be included
as items that we want to encourage employers to provide to their
employees and so including them as part of the overtime pay cal-
culation reduces the likelihood that those employers are going to
provide that to their employees.

I think that we should treat it in the same way that we do a con-
tribution to a pension plan, or a contribution to a 401K where we
want to encourage employers to do this, and so we are not going
to punish the employer when that worker then does overtime
hours, by making them figure out how much that is worth to a spe-
cific hour of time. We want to encourage those things, and so I
think that that exemption should be much more broadly applied.

Mr. WALBERG. Which benefits with that flexibility employee in
the long run.

Mr. WOLFSON. Absolutely, yes it does.

Mr. WALBERG. Thank you. Welcome to your daughter as well.
Ms. Boughan, community banks like the one you work for are an
essential tool for small businesses to gain access to capital they
sorely need. Federal regulations often make doing business more
challenging for these banks.

When an employee’s classification is changed from exempt to
non-exempt under FLSA. How does that affect payroll processes,
and other H.R. requirements for that employee?

Ms. BOUGHAN. Thank you. As I said in my oral testimony, some
employees actually prefer an exemption because it comes with cer-
tain flexibility and benefits that are perceived by the employee.
When you are having if an overtime threshold is changed, and you
are having to place an employee from exemption to non-exemption
it places, you know, a burden on the timekeeping system.

Mr. WALBERG. Impacts the feelings of the employee himself or
herself as well.

Ms. BOUGHAN. Absolutely. I think that is one thing that I have
seen and felt in the past year. We have had to change employee
exemptions, and sometimes the employee does not quite under-
stand why the exemptions, in my experience, why the exemption
is being taken away. They feel like a certain career progression has
been taken away from them.

Mr. WALBERG. They have been downgraded.

Ms. BOUGHAN. I would agree with that.

Mr. WALBERG. Benefits are important, but also perception is im-
portant as well. Thank you. Ms. McCutchen, in your written testi-
mony you mentioned that the FLSA should allow private sector
employees to choose compensatory time, or comp time, which is
extra paid time off work in lieu of receiving extra wages for over-
time hours worked.



68

Most government workers—let me State that again, most govern-
ment workers are eligible to receive comp time, but FLSA prohibits
the private sector from using comp time. Is this an oops? I love
your technical term. How should a straightforward change like this
benefit workers?

Ms. McCuTcHEN. Well, this is an interesting one because unions
and large employers actually have objected to the many comp times
bills that have been proposed, but employees want it. They want
more paid time off, and that is what you get with comp time, so
this is a—this particular bill is something that benefits workers.

If you want to benefit workers, you have to allow them to choose
cash, or paid time off, and if you look at any of the—Forbes, or
SHRM recent surveys about the types of benefits employees today
are looking for, paid time off is high on the list.

Mr. WALBERG. That is the benefits of flexibility?

Ms. McCUTCHEN. Absolutely.

Mr. WALBERG. It allows them to choose what they feel best
about.

Ms. McCuUTcHEN. Right. They could work 4 days a week, and in
a prior week they might have to work 50 hours, and then that—
the next week they can work 30, and that is the type of flexibility
that employees really, really want today.

Mr. WALBERG. I love that for opening week of deer season.
Thanks.

Ms. McCutcHEN. Well, in Pennsylvania, in Hershey where I
worked, we got that first day off.

Mr. WALBERG. OK. Well, thank you for your testimony. My time
has expired. I yield back.

Chairman MACKENZIE. Thank you. Next, we will go to Mr.
Takano from California.

Mr. TAkaNO. Thank you, Mr. Chair, and thank you to the wit-
nesses for being here. Mr. Stettner, overtime pay is among the bed-
rock protections in the Fair Labor Standards Act. Where might an
unscrupulous employer seek to exploit insufficient overtime protec-
tions? Where, and how might that happen?

Mr. STETTNER. You know, what we have seen, you know, with as
we mentioned, the salary tests, and how it is moved around, you
might seek to put someone right that that threshold, and then you
are not paying them time and a half. To the point that we were
saying, you know, around comp time. You know, many—most
Americans in salaried jobs have paid time off. More workers should
have paid time off.

It does not mean you should not be paid overtime for that week
that you work 50 hours a week. Unfortunately, violations of over-
time are the bulk of the damages in the Wage and Hour Division
protects. Just keep working some extra hours to finish the shift,
come in a little bit early to open up off the clock, all these things
can be legal, but pay people the extra that they are entitled to.

The goal of the law is to keep people working 40 hours a week,
so they can take care of themselves, and take care of their families.

Mr. TAkKaNO. Well, thank you. Let me stress the importance of
overtime pay. Let us take an example of an eligible worker who
works 50 hours a week and makes $36,000 a year. Under the
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Obama and Biden overtime thresholds, that worker would get
around $85 back in their pocket every week from overtime pay.

That is over $4,400 a year that could go toward gas, groceries,
rent, and a savings account and other expenses of everyday life.
Mr. Stettner, can you tell me how much that same worker, making
$36,000 a year would make in overtime earnings under the Trump
overtime threshold?

Mr. STETTNER. Basically they would make zero in extra overtime
because this flexibility means they are being asked to work at very
low wages, nothing close to support a family, just because they
have been classified, wrongly or rightly, as a salaried worker.

Mr. TAKANO. Under President Trump’s overtime threshold, some-
one making $36,000 a year, which is not enough to live comfortably
in any U.S. State, makes too much to qualify for overtime pay, so
that worker would earn no overtime pay for additional hours
worked. That is what you are saying?

Mr. STETTNER. That is correct.

Mr. TAKANO. Now, Mr. Stettner, how many U.S. workers would
be deemed ineligible for overtime pay under the 2017 Trump Rule,
more or less?

Mr. STETTNER. It would have been more than 8 million workers
would have lost either additional overtime pay or would have lost
the protections that would have been afforded to them with the in-
crease in the threshold.

Mr. TAKANO. 8 million Americans would have lost any ability to
earn overtime pay, so overtime hours worked would be uncompen-
sated. 8.2 million workers were left behind once the Trump admin-
istration slashed the salary threshold. On a national level, that cost
Americans 1.2 billion dollars in lost wages. Mr. Stettner, what did
the Trump Overtime Rule mean for the take home pay of that
worker making $36,000?

Mr. STETTNER. You are cutting, you know, thousands of dollars
a year, money that that family needed to meet basic expenses, edu-
cation, transportation, paying your rent. At least in my family, that
is why people worked overtime, either to make the bills, or like my
brother-in-law, to be able to buy a boat. We wanted to buy some-
thing, put in extra overtime at the factory.

That is what the union worker wants in America, and that is
what all workers in America should be able to receive.

Mr. TAKANO. hen it comes to overtime compensation, what is
more meaningful, A, being paid time and a half for hours worked,
or B, being paid, offered compensatory time off?

Mr. STETTNER. I think given the choice of being you can have a
day off to go to the game because you want to be with your son
the next week, and getting overtime for the prior week, people
would rather have the money in their pocket, and the paid time off.

I do not know why in this moment of record American profits
and economic growth for the wealthy, we cannot give people both
their right to overtime pay, and some paid time off.

Mr. TAKANO. Overtime protections, like other protections on the
FLSA represent the livelihoods of the American workers. They are
not throw away lines to use during campaign speeches as a gim-
mick. Americans deserve to be compensated fairly for their work,
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not conned out of the wages they earned through sweat and hard
work by billionaires.

After all, it is far harder to work a 50 to 60-hour week to feed
your family, than it is to spend 17 days of your first 3 months on
the job golfing, like our President has. I yield back.

Chairman MACKENZIE. Ms. Miller from Illinois.

Ms. MILLER. Thank you, Chairman. Ms. McCutchen, there is a
serious shortage of homecare services in this country, thanks large-
ly to the Obama administrations’ 2013 home care regulation, which
removed the long-standing Fair Labor Standards Act exemption for
home care and companion care.

Department of Labor estimated that the cost of home care serv-
ices increased 1.6 billion during the 5-years after the rule went into
effect. How can the FLSA work better for those who require home
healthcare services?

Ms. McCuTcHEN. Well, first of all you could reintroduce and
enact the bill that would restore the companionship service exemp-
tion to its original form back when I was Wage and Hour Adminis-
trator in the Bush administration.

This is an incredible, important issue to me. As we age, as more
people retire, it is much better for people to be cared for in their
home than to be institutionalized, but it is become so expensive
that most working families cannot afford it, if they have to pay
overtime in addition to wages that are between $10 and $15 an
hour for most home care workers.

In addition, another problem is that the attack on independent
contractors has really hurt the home care industry, particularly, for
example, in Florida, where most home care workers are inde-
pendent contractors, but the Department of Labor has been attack-
ing their status.

Everything that has been happening in the last 4 years have just
been increasing the cost, and I am afraid that working families
seeking home care will have to go to an underground economy, hire
people that are not employed by an agency that screens, screens
then for past felonies, that provides insurance, and make sure that
the home care worker is safe in the homes of these families.

Mrs. MILLER. Thank you for shedding light on that. Ms.
McCutchen, also as you note in your written testimony, the Fair
Labor Standards Act is nearly an 87-year-old statute that des-
perately needs more clarity and simplicity. Can you elaborate on
the differences between the ABC test, and the common law stand-
ard as stated in the Modern Worker Empowerment Act for deter-
mining whether a worker is an employee or an independent con-
tractor?

Ms. McCUTCHEN. Yes, so I will answer that for both the ABC
test and the current regulations of the Department of Labor. There
is—the proposed legislation is very simple. Who controls the work
of the employee? If it is the worker, then the worker is an inde-
pendent contractor. If it is an organization, then they are the em-
ployer.

The ABC test is complicated. Nobody understands it, and even
in California where it was enacted into statute, there are over 50
exceptions and exemptions to it, and the same thing with DOL’s
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regulations. There is a last section that says “oh, and we’ll consider
any other factor that we find relevant,” which makes it impossible
from the beginning for people to understand whether they are inde-
pendent contractors, or whether they are employees, and for small
businesses to understand that too.

If they do not understand, if they do not know the rules, then
how can we expect them to get it right? We should not call it wage
theft. We should call it good people trying to follow the law, but
they need to be told what the law is clearly and simply.

Mrs. MILLER. Well, one thing the government does well is com-
plicate things, and we are excited to be in the majority now, be-
cause we want to deregulate and make things work better. Mr.
Wolfson, survey after survey shows that independent contractors
prefer their current work arrangement to being an employee.

The Biden administration’s attempts to restrict independent con-
tracting were an affront to independent contractors, who made
their preference clear. What can Congress and the Trump adminis-
tration do to support and protect the independent workforce?

Mr. WOLFSON. I think there are three things that the legislature
could look at. One, is as Ms. McCutchen just mentioned, the Mod-
ern Worker Empowerment Act, which goes back to a standard of
who is in control of the business, and making that the determining
factor.

The second as I alluded to in my oral testimony is the attempt
to allow certain workers to just opt-in to independent contractor
status. There were some bills in prior legislatures that would allow
that to happen, where a worker could simply opt-in and say I am
in fact an independent worker. I understand the risks and benefits
of that, and I am going to do that, and take that to the worker.

The third thing is this Modern Worker Security Act, which would
allow independent workers who, to your point, prefer this arrange-
ment. Many of them may have been married to someone who re-
ceives other benefits, but maybe they receive a health savings ac-
count with their spouse’s employment, and they would like the
business that they work with, maybe they are in Pennsylvania, and
they work for DoorDash.

They would like DoorDash to put some dollars into their health
savings account, and that would allow them to do that without
DoorDash having to count that person as an employee, and that
protects the worker and the business, and allows that transaction
to happen.

Mrs. MILLER. Thank you and I yield back.

Chairman MACKENZIE. Thank you. Mr. Casar from Texas.

Mr. CasAR. Thank you. Just to break down what my colleague
from the Republican majority side of the aisle just advocated for is
this bill they are calling the Modern Worker Act that is going to
help you. Really, at the end of the day, let us break down what it
is the Republican majority wants to do to the American worker.

They want to make it so that multi-billion-dollar companies do
not have to pay their taxes, instead you, their employee, has to pay
more in taxes. That is what their bill is all about. The Republican
majority’s bill that is attacking the labor standards that we won
after the Great Depression, under FDR.
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What they want is to say big multi-billion-dollar companies do
not need to pay overtime to you. No. You need to work over 40
hours a week and not get paid anything extra for it. That is at the
end of the day what this bill is all about. You are going to continue
to hear under this Republican majority that they are for letting you
be your own business owner.

If people are indeed independent contractors at small businesses,
we should absolutely support them, and support that. What they
want to do is to make it so that people who are employees of large
corporations can instead be mislabeled as small business owners.

If you are just an employee being told where to go work, when
to go work, and to just go do your job for a big corporation, call it
a big corporation in big tech, or a big corporation in big pharma,
or big construction company, they want to be able to say you are
your own business, so you pay the taxes, instead of the big corpora-
tion.

They want to say you are your own business, and so you do not
get overtime protections. You just have to labor away until a job
is done and get paid whatever you are told. We should not buy
some of these continued attacks on what workers won in the
1930’s. I have seen this happen in my own district where a group
of workers that clearly basically ran all of YouTube Music, and
YouTube is part of Google, wanted to organize into a union.

What we heard from Google was these are not our workers, even
though this contractor that they work for only exists because of
Google, only exists to run YouTube, but they wanted to deny their
ability, deny these Austin, Texas-based workers their ability to ne-
gotiate for higher wages and higher pay.

Do not buy this stuff about how we are trying to help the small
businesses when really what this bill would do, would make it so
that the American worker cannot negotiate with gigantic corpora-
tions like Google. There are ways that we could support small busi-
nesses and independent workers.

I have spent a lot of time working on how big agriculture is jack-
ing up prices, not just at the grocery store for the consumers, but
is screwing over small businesses and small producers all over
America.

I have a bill that I thought we could get a lot of Republican sup-
port for because many Republicans, small ranchers, and small
farmers and small producers, and small processors, were all for it,
to say let us take on the gigantic companies that are paying less
and less to small businesses for their product, and jacking up
prices at the grocery store.

You get almost no Republican support for that kind of proposal.
What we are seeing Republican support for is letting companies off
for child labor in that same sector. The Fair Labor Standards Act
should actually be protected and supported and expanded for the
American worker.

What I have heard this whole Committee, I have been watching
it from my office, came down here and watched some of the testi-
mony from the other side of the aisle just a moment ago, is all
about taking us to pre-1938 labor standards.

That is what is in Project 2025. That is what is being executed
right now, is making it easier to put children on the cutting room
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floor to do child labor jobs, not making sure our kids can have a
good education, and making sure their parents are paid well
enough that they do not feel pressure to send their kids to go work
in a factory, or at the meat packing plant illegally.

We should be talking about giving people more overtime pay, but
the bill that is being advocated for right before I got to talk here
is to deny more and more Americans their own overtime pay. In
the moment where we are talking about taxes here in Congress,
the Republican majority’s tax bill is to give billionaires an enor-
mous tax cut.

You will be hearing lots about it. What people watching at home
have not heard enough about is this bill. This bill that is being
pushed by the Republican majority to make it so that workers do
not get paid for their overtime and then have to pay tons more in
taxes because they get called independent contractors when they
are really employees. Let us not fall for this scam, let us actually
support our small businesses, and support workers by taking on big
monopolies, and making sure that working people and small busi-
nesses get to keep more of their money in their pockets, not less.
Thank you and I yield back.

Chairman MACKENZIE. Mr. Messmer from Indiana.

Mr. MESSMER. Thank you, Chairman, and witnesses today. Ms.
McCutchen, you mentioned in your written testimony overtime pay
is based on an employee’s regular rate of pay, not their hourly rate
of pay. Unfortunately, regular rate calculations discourage busi-
nesses from offering benefits to employees, such as childcare, elder
care, and dependent care services.

Could you go into more detail into how the Empowering Em-
ployer Child and Elder Care Solutions Act would help?

Ms. McCUTCHEN. It would free employers to provide childcare.
For example, like the DOL does, they actually have an onsite
childcare facility where employees can drop off their kids, but guess
what, they do not pay overtime on the value of that benefit.

In the private sector you have to, and the complexity is how do
you determine what the hourly value of full-time childcare is going
to be for the employees and have your payroll system programmed
correctly to include that in the regular rate. By not—and it is not
just childcare, right, to me it is like you really want to help work-
ers pay back their student loans?

Make a change to that one section, and you can encourage em-
ployers to offer repayment of student loans as a very valued ben-
efit. This is a change that is great for workers, and I really, it is
the one thing I would really love to see happen because it is
childcare, elder care, college tuition, and repayment of student
loans.

Public transit subsidies, another benefit that Federal employees
get, as you all know, but a private employer cannot because if they
do it, they might get sued, they might have a huge overtime bill,
it is hard to calculate what that overtime would be, so this is—it
has not been changed since 1949, 76 years ago. It is time to recog-
nize that the benefits that we pay our employees today, and that
employees want is very, very different than in 1949.
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Mr. MESSMER. Thank you. Are there any other legislative fixes
needed to the FLSA that would stop discouraging businesses from
offering these benefits?

Ms. McCutcHEN. Well, I would also suggest that we need to put
new provisions in the FLSA to allow businesses who make mis-
takes to correct them, to self-audit and self-correct. The FLSA is
different from any other Federal employment law. There are no af-
firmative defenses like in Title 7, right?

Let us have an affirmative defense to encourage employers to
have a wage and hour policy, to have complaint procedures, to in-
vestigate those complaints, and to pay back wages when they are
due. Let us bring back that PAID Program, which I used during
the first Trump administration to bring millions of dollars of back
wages to workers under the PAID Program.

Let us allow private settlement of claims, and private waivers
just like under any other Federal employment law. Then employers
would be less scared to make those mistakes.

Mr. MESSMER. Thank you. Ms. Boughan, the Biden administra-
tion’s Overtime Rule would have cost businesses roughly 18.8 bil-
lion dollars according to an estimate from the American Action
Forum. Those increased compliance costs will have to come from
somewhere within the businesses themselves.

What decisions are businesses forced to make once its large regu-
latory burden is enacted at the Federal level?

Ms. BOUGHAN. Thank you, Congressman. I think you know it can
be hard, but you know, one thing you look at every year is the need
for labor, so you can be creative in perhaps getting more done with
less people.

Mr. MESSMER. Thank you. Mr. Wolfson, not exempt or hourly
workers often want to participate in professional development op-
portunities outside of regular work hours, but FLSA’s compensable
time requirements restrict their ability to take advantage of these
opportunities.

Do you believe that non-exempt workers should have the same
ability under the FLSA to attend voluntary training as their ex-
empt or salary counterparts do?

Mr. WOLFSON. Yes, Congressman. I think that the worker who
would like to enhance their skills and upskill, so that they could
move on to additional jobs in their career, should be encouraged to
do so, and many businesses want to train their workers to do an-
other thing. There might be professional development opportunities
for that worker.

If they are an exempt worker from overtime, then it is really
clear that those workers are doing those activities. To the Chair-
man’s question earlier, many workers want that status of being
able to move up, but by requiring employers to count provision of
additional training in the off hours, as hours worked, or even at the
training cost as part of the overtime calculation, businesses are less
inclined to offer that. Which is going to further divide the exempt
worker from the non-exempt worker, and make it harder for that
non-exempt worker to move up in their career in that job.

I think it is really important that the Fair Labor Standards Act
recognize that, and all these changes, recognize that the employer
and the worker do have the opportunity to negotiate. We want to
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give the worker the ability to ask for the things they want, and the
employer to provide that if that is in everyone’s best interest.

Mr. MESSMER. Thank you. I yield back my time.

Chairman MACKENZIE. Thank you, sir. Next up, my fellow Penn-
sylvanian, Ms. Lee from Pennsylvania.

Ms. LEE. Thank you, Mr. Chairman. I do want to say that it is
a little interesting of a choice to be holding a hearing on disman-
tling protections for equal pay on Equal Pay Day, but we need
Equal Pay Day because wage laws in our country were never de-
signed to be fair.

From the very beginning they have reflected the choices that we
make, the choices about who we value, whose labor are fairly paid,
and who we leave behind. For generations Black workers, brown
workers, women, and especially Black women, have been trapped
at the bottom of that hierarchy.

We see that clearly in today’s economy where the people holding
up entire industries, nursing home aides, restaurant servers, gro-
cery store workers are often the lowest paid. Those are overwhelm-
ingly women. These are disproportionately women of color, and
they are working full-time jobs that still do not cover the rent, food,
childcare, their basic needs.

Mr. Stettner, in your testimony you share a report from the In-
stitute for Women’s Policy Research, finding that women earned
about 83 cents on the dollar compared to men. For Black women,
of course, it is closer to 67 cents. For Latinas closer to 58 cents on
the dollar compared to white men.

When we talk about modernizing wage laws, we cannot afford to
leave this context out, as long as skyrocketing corporate profits and
poverty wages exist side by side in our country, our communities
will continue to suffer needlessly. We have grown accustomed to
the idea that some people are bound to be wealthy, and others are
bound to live paycheck by paycheck.

The billionaires in the White House are counting on us staying
accustomed to that idea. This should come as no surprise given
that our country, and my home State of Pennsylvania, has been
stuck at a minimum wage of $7.25 for the last 16 years. Mr.
Stettner, do you believe that $7.25 is enough for a worker to take
care of their families?

Will we ever address the wage inequity if that remains the Fed-
eral wage floor?

Mr. STETTNER. The $7.25 minimum wage I think everyone with
common sense can know even a full-time job you will not be able
to support yourself, you know, and most of us cannot even support
a family on that little bit of amount of money per week.

Ms. LEE. My Democratic colleagues and I have supported legisla-
tion to raise the minimum wage, and institute automatic increases
based on the cost of living. How will those types of proposals ben-
efit working people?

Mr. STETTNER. It means that working people can know each
year, as the price of living goes up, that their wages will go up. In
many parts of the country, January 1st is a celebration day be-
cause states have put indexing in place. Once Congress does that,
we will not have to be debating, and keeping as a token or a chip,
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whether the minimum wage for the American worker goes up each
year.

Ms. LEE. Thank you. I can tell you from my time working on the
Fight for 15, that 15 is not enough. We need a wage that reflects
the real cost of living. Workers should not have to cobble together
multiple jobs just to stay afloat. We also need to talk about the
sub-minimum wage.

While Republicans in the House are fighting to give over 4.5 tril-
lion in tax breaks to billionaires and large corporations, tens of
thousands of workers with disabilities are being paid as little as 25
cents an hour. Mr. Stettner, can you start by explaining the legal
basis of separate treatment for workers by disability?

Mr. STETTNER. Section 14(c) of the FLSA allows people with dis-
abilities to work in what are called typically sheltered workplaces.
It is the employer that gets to see well, based on your ability, how
much can I pay you? Which is that is why people have been paid
as little as 25 cents per hour.

Only certain workplaces are allowed to operate in this way under
Section 14(c) through certificates. People with disabilities do not
want to work in segregated workplaces. They want to live and work
in their community. That is why the number of certificates have
gone down each year to just only about 500 across the country, and
many states are already outlawing this practice.

The Department of Labor has done the right step. We have
issued a proposed rule to cease issuing anymore certificates, and
the idea that the Trump administration will not follow through and
rather would say let us put more workers with disabilities in this
discriminatory environment in 2025 is something that is hard to
contemplate.

Ms. LEE. Thank you. Just in the interest of time, I think there
is so much more that we can talk about. The sub-minimum wage,
right? Separate from the wages for those workers with disabilities,
but those workers who work in service industries, restaurant work-
ers, folks who we know live off of tipped wages where they see
their employer able to shift the burden to the consumer, but we
also know that those jobs are more likely to come with sexual and
workplace harassments.

We have not talked about the benefits cliff where we know so
many folks who work for lower wages, recognize the simple math
that if they get too little of an increase, but not enough, then they
would lose the benefits that keep them in their homes, or keep
them with healthcare.

Those are all issues that we have to take much more seriously,
so I thank you all so much for your time, and for allowing me to
join today and I yield back.

Chairman MACKENZIE. Mr. Grothman from Wisconsin.

Mr. GROTHMAN. Thank you. Interesting point, and in addition to
pointing out the benefits cliff, the current welfare programs dis-
courage people from working, and I guess because some people like
depending on the government. We should also point out that they
strongly discourage people from getting married because obviously
if you are a single parent, and you marry somebody with an aver-
age income, all of a sudden you are no longer in poverty, and you
could lose $25,000 a year in benefits.
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I guess I will ask you guys, that is not exactly the topic, but
since it was brought up, is there a strong marriage penalty in soci-
ety that causes people to perhaps not want to be married and lose
all their Federal benefits? Would either Ms. Boughan or Ms.
McCutchen care to tackle that?

Ms. BOUGHAN. Thank you, Congressman. That is something I
have not really thought too much about, so I probably cannot an-
swer in detail.

Mr. GROTHMAN. OK. Well, we will just go with common sense
here, right? When you have a bag full of $30,000 worth of benefits,
daycare benefits, free and low income housing, free food stamps,
earned income tax credit or what not, and you get married and you
are no longer eligible for those benefits, do you think it causes less
marriages in our society? There is like a $25,000 penalty for being
married.

Ms. McCUTCHEN. Let me take that up. Absolutely, and this par-
ticularly goes to, and it is very similar with Section 14, which by
the way is in the FLSA, so the DOL cannot just write it out to the
FLSA because they are not Congress. When I was wage and hour
administrator, and I recovered back wages for 14(c) violations, the
families came to me and say, we do not want all these back wages
in one lump sum, because we are going to lose other Federal and
State benefits if our son or daughter gets that huge chunk of back
wages.

Getting rid of 14(c) and other things in the Federal, can discour-
age work and marriage.

Mr. GROTHMAN. Yes, yes. Now, Mr. Stettner, I am kind of ap-
palled at your hostility toward 14(c). People here understand, if you
have certain disabilities, spina bifida, down syndrome, quadriplegic
even, in order to give you the benefit of work, and make a little
extra money, usually these people are on SSI for most of their in-
come, they are allowed to work for under minimum wage, OK?

I wondered—and I love to tour these facilities. It makes you feel
really good to see these incredibly happy people who at first blush
how life has dealt kind of a tough situation, but they are working
for 2 bucks an hour, or 3 bucks an hour, enough to buy—to work
on their own, enough to be like their siblings, have a job, maybe
buy some clothes, buy some gifts for people, what have you.

How many 14(c) certificate like workplaces have you seen in the
last few years?

Mr. STETTNER. As a President of the Autism Society of America
of Maryland, taking care of my daughter who has autism, what we
have done is we have helped people with autism get good jobs in
the community, working in a manufacturing plant, working in a
defense intelligence agency in Northrop Grumman.

We can do better in 2025 than segregating people with disabil-
ities into shelter workplaces. Let us do better with things like the
Transition to Integrated Employment Act, which would allow
states and communities to give the supports, coaching and other-
wise, so people can actually work in their own local restaurants,
their own local bakeries where I buy my baked goods.

They do not need to be in segregated workplaces.

Mr. GROTHMAN. OK. What I am asking is have you talked to
these folks? Whenever I tour my facilities that take advantage of



78

14(c) I am always impressed on how happy the people are who are
there. They are able to work there for an extended period of time,
and 1es‘cablish new friendships, which is also important for these
people.

Frequently, if you are that disabled, your parents have to worry
are you going to have any friends outside your parents. Here you
have friends that last for years and years and years.

Do you feel, and there are people who can work in a goal of all
these workshops is to have people work outside, but some people
can, and some people cannot. That would be obvious to anybody
who toured them that the vast majority of people here are happy.
The vast majority of the people working on the floor, probably
could not find somewhere to work in the community.

Again, I will ask you, have you specifically touring these places
to talk to the employees to see whether they are happy or un-
happy?

Mr. STETTNER. Most people with disabilities and their parents
want them to work, and a tribute to themselves.

Mr. GROTHMAN. I will just cut you off, I am out of time, but that
is just plain not true.

Chairman MACKENZIE. Mr. Kiley from California.

Mr. KiLEY. Thank you, Mr. Chair. Mr. Wolfson, you have done
some outstanding work on supporting independent workers, free-
lancers who comprise about a third of the American population at
this point. That number is fairly likely to grow.

I think it is very important that right now we take advantage of
the opportunity to put protections for independent workers into
statute, which is why I introduced the Modern Worker Empower-
ment Act, Modern Worker Security Act, which I know you men-
tioned in your introduction.

Before getting into that though, would you mind just giving us
a brief recap of the effect that the attacks on independent workers
have had in California with AB5 as your institute has shown, and
then the threat posed by the Biden administration’s effort to sort
of mimic that legislation?

Mr. WoLFSON. Mr. Chairman, thank you. I think the key thing
to remember is after California passed AB5, a number of busi-
nesses, including businesses that no one would consider the busi-
nesses that, you know, Mr. Zaydar is calling, they are abusing their
workers.

The New York Times told photographers, freelance writers in
California, that they would not work with them anymore because
they did not want to have to provide the benefits that California
was going to require them to provide those workers for just a small
amount of work.

People in the film industry, people in lots of industries who were
making significant sums of money lost their positions, and so peo-
ple in your district were losing their jobs, truckers were told you
are no longer going to be allowed to move products from the ports
out of the ports, including when we had massive port challenges of
moving goods during COVID.

We had people who were unable to move those goods because
those workers knew the risks and the benefits that they were tak-
ing upon themselves in starting the business. Then California’s leg-



79

islature came in, and they said we are not going to allow you to
make that decision anymore.

We are going to protect you from yourself. We are going to pro-
tect you from making money because we think we know better
what your relationship with that other business ought to look like.
The reality is we do not do that in most places in America. We
wouldallow an individual who wants to contract with someone to
do work at their house, to hire who they choose to work with, and
to come to an arrangement for how much that is going to cost.

If suddenly, anybody who is coming to do HVAC work at my
house, I had to provide them—I was legally required to provide
them with the same employee benefits that workers who worked
with me at the Cicero Institute receive from our organization, that
would change the entire calculus of how much I am willing to pay
them, what I am willing to pay them, what I am willing to do.

We need to allow people to have those interactions, and so I
thank you for proposing those bills. I think both of those bills will
go a long way toward helping workers in states across the country
who want to be independent workers, to be able to be independent
workers to work with those businesses and not discourage those
businesses from hiring them.

Mr. KiLEY. Absolutely. One of the bills seeks to actually provide
a clear, sort of common law-based standard for being an inde-
pendent worker, which is what has prevailed in this country for a
very long time.

You know, that of course, the Trump administration had a simi-
lar standard in its first instantiation, which this legislation essen-
tially seeks to restore, but to do so in a durable way, so that we
do not have the uncertainty that comes with the new administra-
tion coming in, potentially changing the rules.

Then the other bill deals with this topic of portable benefits that
you have written a lot about, so could you just tell us a little more
about what those are, and why under current law sometimes em-
ployers, or I should say, hiring entities, are discouraged from offer-
ing them to independent workers?

Mr. WOLFSON. Yes, so as Ms. McCutchen mentioned, one of the
factors at the very end of the Wage and Hour Division’s rule on
independent contracting, that is the current regulation. It is obvi-
ously being challenged right now, but the one from the last admin-
istration explicitly says, we can consider whatever additional fac-
tors we want to.

One of the factors that has traditionally been considered in decid-
ing whether a worker is an employee or not, is whether there are
benefits that are provided to those workers. Your bill would explic-
itly say that the mere provision of access to benefits, if that is the
arrangement that the worker and the higher entity want to do, is
not going to be considered as a factor in determining whether that
person is an employee.

I will give you an example. If an individual worker has a spouse
who has, as I mentioned earlier, a health savings account, or a re-
tirement account, and their employer does not fill the entire ac-
count, but they would prefer to have the tax preferences of having
those dollars put into the health savings account, maybe they rec-
ognized that they can actually save tax dollars by putting it into
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the account from the business directly, and then they do not have
any of the business taxes that Mr. Casar is worried about.

In those circumstances right now, if they put that money—if the
business puts money into the health savings account, so you have
a business in town that asks someone to do computer repair for
them on an independent basis, they put money in that health sav-
ings account. Right now, that could be a factor that the Labor De-
partment considers employment, even though the worker will ben-
efit by getting the tax preferences of putting that money directly
into the health savings account.

That is what the portable benefits concept is, it allows workers
to have an arrangement with the hiring entity to put dollars into
those accounts, so that the worker can get the benefits from those
types of retirement, other types of savings accounts, and the busi-
ness can interact in the relationship in the best way that gives
both the worker and the business the relationship that they want.

Mr. KiLEY. Yes, it is a total win/win. I mean under current law
the dynamic you describe is sort of a no good deed goes
unpunished, whereas if you want to provide this level of security
and benefits to an independent worker, then that might cause, you
know, the entire relationship to be recharacterized in a way that
is in neither the interest of the hiring entity, or of the worker.

What we are trying to do is provide a safe harbor to prevent that
from happening. Thanks so much for your work on this topic, I
yield back.

Chairman MACKENZIE. Mr. Owens from Utah.

Mr. OwWgENS. Thank you. Ms. McCutchen, in 2018, President
Trump signed an executive order to exempt seasonal outdoor rec-
reational businesses operating on Federal lands from certain FLSA
requirements, such as overtime. These businesses offer mostly trips
that quickly hit the 40-hour mark to trigger an overtime require-
ment.

The executive order stated that unless an exemption was in
place, Federal regulations would threaten to raise significantly the
cost of guided hikes and tours on Federal lands, preventing many
businesses from enjoying this great experience.

With your background at the Wage and Hour Division and pri-
vate practice, can you explain what relief this executive order pro-
vided for these businesses?

Ms. McCUTCHEN. Yes, thank you for the question. There are, and
that was great, but it is also any sort of business that does tours,
whether on Federal lands or not because, you know, when you are
doing an overnight hike, which Americans love to do. I live now in
the foothills of the Great Smoky Mountains.

We love to do those overnight hikes. If you have an employee
who is on Federal land doing those overnight hikes, you are going
to hit over 40 hours very, very quickly because you are basically
on duty 24 hours. A 2-day trip gets you into overtime, and that
means more costs, and that means charging Americans more to go
on those trips.

Again, it is a win/win for America because more people get to
enjoy our national parks and our national lands at a much lower
cost.
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Mr. OWENS. I would imagine also it negatively impacts a small
business owner trying to run a business because of the extra cost
that is demanded at this point?

Ms. McCUTCHEN. That is what most of these businesses are, are
the small, independent businesses. I was just looking up the other
day to rent an e-bike to go on Cades Cove Drive in Great Smoky
Mountains, on No Car Day, and that is a small business, right?

The people who are providing this work are small businesses,
who by the way, this gets hooked to the whole wage theft thing,
they do not know that they are violating the law. If they do not
know, and they get hit with the dealing with investigation or pri-
vate litigation, they can be bankrupted because they are just try-
ing—no good deed goes unpunished.

Mr. OWENS. I am going to kind of wrap with this one last state-
ment, but I will just say this. It is time for us now to truly protect
the small business owners. That is where that powers our middle
class, which is where our culture comes from, so I implore the busi-
ness owners to take this risk, go out, and we are going to make
sure we do everything we can to protect them.

Later this spring I will be introducing an Outdoor Recreational
Outfitting and Guiding Act. This would exempt eligible employees
from overtime limits, in order to support and expand the outdoor
tourism industry.

I would encourage more Americans to experience the natural
beauty of our Nation that it has to offer, and this bill will be a step
in the right direction to create a long-term solution for outfitters
and guides, that would have been unfairly affected by this onerous
requirement of the Fair Labor Standard Act. Thank you Chairman,
and I yield back.

Chairman MACKENZIE. All right, the Ranking Member of the Full
Committee, Mr. Scott from Virginia.

Mr. ScotrT. Thank you. Thank you, Mr. Chairman. Mr. Stettner,
a lot has been said about workers wanting to be independent con-
tractors. Let me just check. If you are an employee, you get min-
imum wage. You are entitled to minimum wage. Is that right?

Mr. STETTNER. That is correct.

Mr. ScoTT. If you are an independent contractor, you are not?

Mr. STETTNER. That is correct.

Mr. ScotT. If you are an employee, you are entitled to overtime,
and if you are an independent contractor, you are not?

Mr. STETTNER. That is correct.

Mr. Scott. If you are an employee, if you lose your job through
no f‘z;lult of your own, you are entitled to unemployment compensa-
tion?

Mr. STETTNER. That is correct.

Mr. ScoTT. If you are an independent contractor, you are not. If
you get hurt on the job, if you are an employee, you get worker’s
comp?

Mr. STETTNER. That is correct.

Mr. ScotT. If you are an independent contractor, you do not?

Mr. STETTNER. That is correct.

Mr. ScoTT. If you are an employee, your employer pays part of
your Social Security responsibility?

Mr. STETTNER. That is correct.
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Mr. ScorT. If you are an independent contractor, you have to pay
it all yourself?

Mr. STETTNER. You pay the whole thing.

Mr. ScoTT. Your safe workplace under OSHA, you are entitled
to a safe workplace under OSHA if you are an employee. It does
not apply to independent contractors.

Mr. STETTNER. For the most case, yes.

Mr. Scortrt. If some of the—if the employees have health and pen-
sion benefits, if you are an employee, you get those. An inde-
pendent contractor you do not.

Mr. STETTNER. That is correct.

Mr. Scort. We just heard if you spend hours in training, if you
are an independent contractor you get to volunteer. If you are an
employee, you actually get paid for the time you spent in that kind
of training. Is that right?

Mr. STETTNER. That is correct.

Mr. Scort. What are the advantages, so you lose all that, what
are the advantages of being an independent contractor?

Mr. STETTNER. You know, no one probably in this Committee dis-
putes that if you are genuinely in business for yourself to make
profit, you should be an independent contractor. In the world that
I live in, I have seen janitors and said well, you are conditioned of
working to clean this business building in Boston is to pay for a
franchise and get paid less than you would get paid in the min-
imum wage.

In the world that I live in, we found dishwashers in a restaurant
in Minnesota who were given the privilege of washing dishes be-
cause they had a business, and that was their skill. These do not
make common sense. What these workers are losing when we call
them businesses, call them independent contractors, they are losing
their right to the minimum wage and overtime.

Mr. Scorr. The employer saves a lot of money when he
misclassifies people as independent contractors. Do workers in your
opinion want to be independent contractors, or are they relegated
to be independent contractors because the businesses only will hire
them if they call themselves, and agree to be, independent contrac-
tors, so the businesses can avoid the costs?

Mr. STETTNER. There are just so many myriad of examples of
businesses misclassifying their workers as independent contractors,
and those workers really having no choice, and it is really to cut
corners, and to increase their profits.

Mr. ScoTT. The Department of Labor is going through staffing
reductions. The Economic Policy Institute suggests that more than
50 billion dollars could be stolen from workers through wage theft.
What would the impact of reductions at the Wage and Hour Divi-
sion have on the ability to recover stolen wages for workers that
have earned them?

Mr. STETTNER. We have just about one investigator for every
250,000 workers in the economy. Already DOGE has canceled
leases for offices across the country. That means that the few in-
vestigators that we have are going to have to drive hundreds of
miles to investigate.

They are not going to be there to answer calls from employers
seeking to comply or workers seeking to complain. It is going to in-
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crease the amount of wage theft that goes unchecked in our econ-
omy.

Mr. Scort. We have had headlines about a recent dip in the
stock market, and we also know that under President Biden, the
economy created 16.2 million jobs, a record for a single term, and
more jobs than any Republican President created whether they
served four or 8 years.

Unemployment rate fell. He was the first—President Biden was
the first President on record not to have a single month of season-
ally adjusted job loss. What indicators do you—are you watching to
see if the Trump administration is performing from an economic
perspective?

Mr. STETTNER. Well, we are already seeing consumer sentiment
dropping, business sentiment dropping, and we are waiting for the
other shoe to drop, which will be people losing their jobs with the
rising unemployment claims.

Mr. Scort. Thank you, Mr. Chairman, I yield back.

Chairman MACKENZIE. Thank you to the Ranking Member of the
Full Committee. I would like to recognize the Ranking Member of
the Subcommittee now for her closing remarks.

Ms. OMAR. Thank you, Mr. Chairman. Thank you once again to
our witnesses for speaking with us today. For far too long, the
American economy has not properly served workers who uplift it.
Instead, the wealthy and well-connected benefit from the labor of
millions of working Americans, and now, the ultra-wealthy
oligarchs like Elon Musk are trying to tip the scales even further
in their own favor at the expense of working families.

As we sit here today, Republicans’ disastrous economy and labor
policies are threatening the future of millions of workers across
America. DOGE has stripped the Department of Labor of critical
resources and fired countless Federal workers, and the Department
has failed to answer basic questions to inform us and the American
public about the extent of these cuts.

To top it off, the Trump administration appears poised to tank
the strong economy they inherited. The Fair Labor Standards Act
was written at a time when workers were similarly threatened. At
this critical moment where workers futures hang in the balance,
we absolutely cannot dismantle or diminish the FLSA, and further
strip workers of their protection.

Committee Democrats have a vision for the economy in which
our labor laws deliver for workers. We must build on the FLSA to
increase the minimum wage, combat wage theft, eliminate the sub-
minimum wage, and increase penalties for child labor violations. I
hope that we can continue to have this important conversation to
discuss how Congress can strengthen this landmark legislation.

The FLSA must always prioritize the health and safety of work-
ers. Thank you, and I yield back.

Chairman MACKENZIE. Thank you to the Ranking Member, and
thank you to all of our witnesses again for taking the time to join
us today with this Subcommittee. This discussion again it is not
only our first Subcommittee Hearing of this Congress, but it is also
just the start of our work to update and modernize FLSA.

It is an important piece of legislation for employers and employ-
ees all across this country, and we want to continue to encourage
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our businesses to do the right thing, make sure that they can ex-
pand and grow right here in the United States of America by offer-
ing good paying jobs, family sustaining wages, and all of the prod-
ucts and services that so many Americans enjoy in their daily lives.

This law has not been updated significantly in the way that it
should be for 87 years. We need to do that to help employees. Em-
ployees were devastated during the Biden administration, with ris-
ing inflation that did not keep pace with wage growth. There was
no way that was going to be possible because inflation was so out
of control from the massive spending that was going on here in
Washington, DC.

We all know that employees were devastated by Bidenflation.
What could we do to help our workers? We can innovate. We can
modernize our labor laws to help them. Our Republican members
have put forward a series of legislation that I think is going to be
something that we should really consider to help as we go forward.

Representative Kiley, he has the Modern Worker Empowerment
Act is one possible option to help clear up worker classification
issues, and clear out decades of litigation and confusion, which
have frustrated both businesses, and workers. We also have Mr.
Messmer’s proposed legislation around Empowering Employer
Child and Elder Care Solutions Act.

We know that far too many working families right now are strug-
gling with the cost of childcare, and elder care as well, and so this
is something that could help potentially in those situations. Fi-
nally, we should also consider codifying programs at the Depart-
ment of Labor, such as the Payroll Audit Independent Determina-
tion or PAID Program.

Mr. Grothman’s bill, the Ensuring Workers Get Paid Act could
be one potential avenue to pursue. Finally, the topic of migrant
children and all children across our country, making sure that they
are safe is something that was brought up in this hearing. I could
not agree with you more. That is something that we want to make
sure that child labor is stopped in its tracks here in the United
States of America.

For far too long we thought this was a dead issue, only to see
its resurgence during the Biden administration. We saw the New
York Times, as was mentioned, put out a piece that said, “As Mi-
grant Children We're Put to Work. The U.S. Ignored Warnings.”
The White House and Federal agencies were repeatedly alerted to
signs of children at risk.

The warnings were ignored or missed. That is what the Biden
administration did to children, and migrant children right here in
the United States of America. A total disgrace. It is up the Trump
administration to clean up that mess of the Biden administration,
and make sure that we protect all workers, all employers, and most
certainly all children in this country.

I want to thank our panelists again for testifying. I would like
to thank everybody who asked questions, and hopefully we can
work together to actually improve the lives of all Americans
throughout this Congress.

Without objection, there will be no further business, and the Sub-
committee stands adjourned. Thank you.
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[Whereupon at 11:34 a.m., the Subcommittee on Workforce Pro-
tections was adjourned.]

[Additional submissions from Ranking Member Omar follows:]



86

U.S. Department of Labor Office of Federal Contract Compliance Programs
200 Constitution Avenue, N.W.
Washington, D.C. 20210

February 25, 2025

MEMORANDUM FOR: VINCENT MICONE
Acting Secretary of Labor

THROUGH: MICHELE HODGE
Deputy Director
Office of Federal Contract Compliance Programs

FROM: MICHAEL SCHLOSS
Acting Director
Office of Federal Contract Compliance Programs

SUBJECT: Reorganization of the Office of Federal Contract
Compliance Programs

The Office of the Secretary instructed the Office of Federal Contract Compliance Programs
OFCCP to develop a plan to reduce its workforce by 90 percent. This memorandum outlines
OFCCP’s proposed strategy.

As of February 12, 2025, OFCCP had 479 onboards, including 317 investigators. This number
includes 110 National Office employees and 369 employees in regional and field offices. With
the elimination of Executive Order 11246, OFCCP will focus its mission to the work required by
Section 503 of the Rehabilitation Act (Section 503) and the Vietnam Era Veterans Readjustment
Assistance Act (VEVRAA). This proposal seeks to reorganize the agency to meet these statutory
provisions within a fiscally efficient and effective organizational structure.

Please note that OFCCP remains under a Continuing Resolution through March 14, 2025. Any
reorganization will require, in addition to the funds necessary to operate OFCCP at the projected
reduced level, additional funds necessary to downsize (i.e., buyouts, annual leave lump sum
payments, severance pay, relocation expenses, office closures, etc.)

BACKGROUND

Presently, OFCCP has 55 offices throughout the country, including the national office, six
regional offices, and 48 district offices (see below regional map). With Section 503 and
VEVRAA reviews, there is still a need to conduct onsites. Therefore, OFCCP would maintain a
limited field presence to support such efforts outside of the National Capital Region.
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OFCCP will realign the four regional offices to equitably reflect the contractor universe in the
corresponding states.

Region 3
Reglon 1

Region 2

Count ot HDQ_NBR
1283
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OFCCP’s Current Regional Structure

SOUTHWEST & ROCKY MOUNTAIN
(SWARM) REGION

NORTHEAST
REGION

EALA

woweer [
A
) New York, NY

‘ = Philadelphia, PA
ZA11 \1D.ATLANTIC

! REGION

5

Atlanta, GA

L
&
.

PACIFIC
REGION

SOUTHEAST
REGION

REDUCTION IN FORCE

With this proposal, OFCCP would maintain a total workforce of 50 employees to ensure that
OFCCP carries out the requirements under the two statutes — Section 503 and VEVRAA —ata
level of effort consistent with OFCCP’s past practices relating to those statutes.

OFCCP NATIONAL OFFICE STRUCTURE
The National Office establishes all policy and program operations implemented by the regions.

Thej National Office also houses the Career Deputy Director who acts as the OFCCP Director
during periods of transition. OFCCP would reduce the National Office to 14 employees!'.

' The numbers in this proposal do not account for non-career employees.
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Front Office
(2 employees)
L [ 1
Operations and Administrative
P(O;':x::;:gn Enforcement Division Division
(4 employees) (3 employees)

The National Office will continue to lead and support all policy, operations and administrative
matters on behalf of the agency.

Front Office

The Front Office includes a career Deputy Director and a Staff Director (GS-0301-15). The
Front Office handles all correspondence, including executive and Congressional correspondence,
and will administer the Freedom of Information Act (FOIA) program and agency records
management program.

Policy Division

The Policy Division oversees the development, formulation, coordination, and promulgation of
program policies, regulations, directives, and procedures; oversees and coordinates impact
analyses of regulatory options; develops, presents, and evaluates courses through the OFCCP
Training Academy and provides training materials to the regions for localized courses. The
Division also reviews, measures, and evaluates training program accomplishments and
implements and oversees special projects. The Policy Division develops, coordinates, and plans
agency communication, outreach, and public engagement efforts, and coordinates agency
responses and involvement in studies conducted by GAO and other entities.

In addition, the Policy Division will be responsible for reviewing and suggesting changes to
OFCCP regulations designed to reflect the removal of EO 11246 and focus on 503 and
VEVRAA. The agency may be tasked with operationalizing additional directives related to
federal contractors such as Executive Order 14173.

The Policy Division includes one senior executive as well as a Supervisory Program Specialist
(GS-0301-15), a Program Analysis Officer (GS-0343-14), a Supervisory Program Specialist
(GS-0301-14), and a Regulatory Analysts (GS-0301-13).

Operations and Enforcement Division

The Operations and Enforcement Division (previously Division of Program Operations) reviews
complaints and appeals, as required by program regulations and policy, which are submitted by
the field to the OFCCP Director for decision; provides overall operational guidance and
coordinate policy implementation and program operations in all regions to ensure uniformity and
consistency; and conducts quality assurance audits of field operations to ensure quality and
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consistency in compliance reviews, complaint investigations, and technical and compliance
assistance.

OFCCP will rename the Division of Program Operations to the Division of Operations and
Enforcement. This name change provides transparency to the historic functions of this division
and clarifies the roles and responsibilities in supporting the agency’s mission. The Operations
and Enforcement Division will continue monitoring the daily operations and enforcement
activities of the field including, but not limited to, ensuring quality and guiding the field through
the investigative process within the Compliance Management System (CMS).

The Operations and Enforcement Division will be led by one senior executive and include a
Supervisory Program Specialist (GS-0301-15), a Program Specialist (GS-0301-14), and a
Program Analyst (GS-0343-13).

Administrative Division

The Administrative Division (previously Division of Management and Administration Programs)
provides advice on budget, administration, management, personnel, and labor/management
relations to the OFCCP Director and Deputy Directors; and reviews and investigates all
administrative and management support services for OFCCP programs.

The Administrative Division will continue managing all administrative matters. However, the

Division will consolidate all administrative functions in the national office instead of bifurcating
functions within each region.

The Administrative Division will be led by a senior executive and include an Administrative
Officer (GS-0341-15) and a Management and Program Analyst (GS-0343-13).

Former Division of Enforcement

The former Division of Enforcement coordinated OFCCP’s enforcement-related activities across
its six regions, provided subject matter expertise in OFCCP compliance evaluations with
systemic findings, and led program initiatives that advanced the agency’s strategic use of
enforcement related resources, reviewed complaints against federal contractors for systemic
discrimination issues.

With the revocation of Executive Order (EO) 11246, OFCCP would eliminate the Division of
Enforcement comprised of Labor Economist and Statisticians charged with conducting systemic
statistical analyses based on EO 11246 and Title VII principles. These skillsets are no longer
needed to enforce 503 and VEVRAA.
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Proposed OFCCP Organizational Restructure

Deputy Director
(SES)

l

[

[

I

Policy Division Sparations ind Administrative
Director cnisicement Divislon Division Director
(SES) Director (SES)
(SES)
OFCCP FIELD STRUCTURE

Region 3
(SES)

We propose that, along with the 90 percent reduction, the number of OFCCP regional and field
offices be reduced from 54 to 4. The regional offices will remain located in a major metropolitan

area.

Region 1
(9 employees)

Region 2
(9 employees)

Region 3

Region 4
(9empl

ploy

)

The regional office reporting structure would be truncated to include a senior executive, a
Deputy Regional Director (GS-1801-15), a Director of Regional Operations (GS-1801-14),
Supervisory Compliance Investigator (GS-1801-13) and Compliance Investigators (GS-1801-

12).

Regional Director
(SES)

Investigators
(G812)
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To fzchieve the desired reduction in force, OFCCP seeks permission to use the Voluntary Early
Retirement Authority (VERA) and Voluntary Separation Incentive Program (VSIP).

VSIIf and VERA will accomplish the agency's mission needs and the Administration’s
requirements. OFCCP proposes to offer VSIP to all retirement eligible and early retirement
eligible employees. OFCCP does not envision success with VERA without VSIP.

The following table depicts employees eligible to retire prior to the Deferred Resignation

Program.
Retirement Eligible Early Retirement
Eligible Now Eligible Eligible
25 Years, any Age | 20 Years, Age 50
Manag Non-Manag Manag Non- Manager Non-
Manag Manager

National Office 4 12 5 2 4
Northeast 3 5 4 2 1
Region
l\/[ld:Atlanuc 5 5 1 0 1
Region
Stuthenss 6 15 0 0 2
Region
Midwest ) 10 4 1 3
Region
B 2 4 1 0 0
Region
Pacific Region 3 10 1 1 2
Sub-Total 25 58 e 16 6 13
TOTAL e 83 19

OFCCP awaits confirmation that all 42 employees confirmed their participation in the Deferred
Resignation Program. In addition, OFCCP is awaiting the final list of terminated probationary

employees.
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FAIR LABOR STANDARDS ACT REFORM: RE-
VIEW OF FLEXIBLE WORKPLACE MEASURES

TUESDAY, FEBRUARY 4, 1997

U.S. SENATE,
SUBCOMMITTEE ON EMPLOYMENT AND TRAINING,
OF THE COMMITTEE ON LABOR AND HUMAN RESOURCES,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
SD-430, Dirksen Senate Office Building, Senator DeWine (chair-
man of the subcommittee) presiding.

Present: Senators DeWine, Jeffords, Enzi, Warner, Kennedy,
Dodd, and Wellstone.

OPENING STATEMENT OF SENATOR DEWINE

Senator DEWINE. Good morning. I would like to welcome every-
one to this hearing of the Senate Labor and Human Resources Sub-
committee on Employment and Training.

Let me begin by first welcoming to the Senate and also to this
committee Senator Mike Enzi of Wyoming.

Senator, welcome.

Senator ENz1. Thank you.

Senator DEWINE. This subcommittee has jurisdiction over Fed-
eral policies affecting employment and training. In today’s hearing,
we will focus on some of the key changes that have taken place in
American society and the American workplace in recent years. Spe-
ci]fically, we will discuss issues concerning a more flexible work-
place.

In next week’s hearing, we will address specifically the legisla-
tion that has been proposed in the U.S. Senate in this area.

It is our intention to have the legislation ready for full committee
markup by the end of the month and available for the leadership
to take up on the Senate floor as soon as possible after that.

Now let me turn to the subject of today’s hearing. The issue
today is ﬁroviding flexible work options that emggwer employees.
Let us take one example—letting workers choose between overtime
pay or paid time off—and another example—letting workers make
their work schedules flexible on a biweekly basis,

These are really not radical ideas. In fact, those Americans who
are employed by the public sector have enjoyed these scheduling
options for years.

These options have been on trial in the public sector, so I believe
it is appropriate for us today to try to determine how well those
policies have worked. In this regard, let me begin by citing the

1)
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view of one top executive in the public sector, and I quote: “Broad
use of flexible work arrangements to enable Federal employees to
better balance their work and family responsibilities can increase
employee effectiveness and job satisfaction while decreasing turn-
over rates and absenteeism,

That is the view, of course, of President Clinton, expressed on
July 11, 1994, The President recognized that people sometimes
?ave_:l to struggle pretty hard to balance the demands of work and
amily.

Several years after the President made that earlier statement,
the President went even further, calling on all Federal agencies to
develop a plan of action for better implementation of these flexible
work schedules.

Again I quote: “I am directing all executive departments and
agencies to review their personnel practices and develop a plan of
action to utilize the flexible policies already in place—flexible hours
that will enable employees to schedule their work and meet the
needs of their families.” End of quote. This was from a Presidential
memorandum dated June 21, 1996,

It is clear that the President understands what flexibility in the
workplace means to quality family life. And the American people
certainly agree as well. A national poll conducted in September
1995 shows that the American work force endorses flexible work
options. When asked about a proposal to allow hourly employees
the choice of time and a half in wages or time off with pay, 75 per-
cent agreed with the proposal. Sixty-five percent said they favored
more flexible work schedules.

This poll was conducted on behalf of the Employment Policy
Foundation, and copies of the poll results are available in the hear-
ing room today.

I believe these poll results tally with what most of us really know
intuitiveg'. As both the economy and American family life grow
more and more complex, the men and women in America’s work
force want greater flexibility to be able to cope with all of these
changes,

There is a real need out there that these poll responses only
begin to suggest. In my view, we have a very important oppor-
tunity with this legislation. If we move forward on this in a
thoughtful and bipartisan way and design the best possible flex-
time policy, we will have gone a long way toward making America’s
;)vorkplace as productive and fulfilling as it can be and as it should

e.

Let me turn to the ranking member of the subcommittee, Sen-
ator Wellstone,

OPENING STATEMENT OF SENATOR WELLSTONE

Senator WELLSTONE, Thank you, Mr. Chairman.

I am extremely pleased to ge serving with you. I want to con-
gratulate you on your position, and I look forward to working with
you. I have a lot of respect for the work that Senator DeWine has
done, especially his focus on children, and I know that you will op-
erate this subcommittee in a respectable and productive way.

There is one housekeeping matter that I hope we can get some
clarification on in the future. I note that the two panelists the
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Democrats have chosen are at the end of the testimony. I hope we
can do a little bit better in the future on that. I know that in the
past, we have had a two-to-one ratio, and now we have a three-to-
one ratio of witnesses, and I'd like to get a chance to sit down and
talk with you about that as well.

I have to say how proud I am to be the rankin%Democrat on this
subcommittee of the U.S. Senate Labor and Human Resources
Committee, especially this Subcommittee on Employment and
Training, which has jurisdiction over some of the most crucial laws
we nave in this Nation for protecting the rights and the living
standards of American working men and women. )

Today we are talking about the Fair Labor Standards Act. I note
that during the last Congress in 1995, at a House of Representa-
tives hearing on the same topic we are considering today, a witness
compared the Fair Labor Standards Act negatively to the Dead Sea
Scrolls. The Fair Laber Standards Act was first passed in 1938, so
the point was that the law is old. The remark was meant, I think,
somewhat humorously, but the witness said that since jobs as we
have traditionally known them are going the way of dinosaurs, the
Fair Labor Standards Act had better evolve, or it will also become
extinct.

The statement was made by a witness reprosenting one of the or-
ganizations we will hear from today, although not by one of today's
witnesses.

Mr. Chairman, I know that today’s witnesses will have some
criticisms of the Fair Labor Standards Act. That is fair. No law is
so sucred that it should not be examined. I am for progress as long
as we are moving forward and not turning the clock back. In fact,
I am all for putting the Fair Labor Standards Act at the center of
public attention. Wages and working hours are far from an archaic
subject for millions of working Americans.

I do not want us to take for granted the many protections and
standards that are on the books, Not all of them are fully respected
and enforced, as perhaps we will hear about today, but they are on
the books, and they have been achieved as an outcome of a people’s
history, a half-century of people’s history which is still ongoing.

The magic of the market alone did not give us either the mini-
mum wage or the 40-hour work week. Neither is the market keep-
ing millions of working Americans out of poverty. In fact, millions
of people work 52 weeks a year, 40 hours a week plus, and they
are still poor; and they have families that they want to care for and
spend time with.

So that for me, wages and working hours are very live issues. I
am pleased to be talking about them today. I think we could have
a hearing every week in this subcommittee for the rest of this Con-
gress on the State of work in America. I appreciate today’s focus
on trends in work and family; that is appropriate.

Tomorrow is the anniversary of the enactment 4 years ago of the
Family and Medical Leave Act, a very significant step forward for
family members who work. Any conversation about how to provide
employees with needed flexibility obviously should look at whether
and how, based on the success of the Family and Medical Leave
Act, we have done what we need to do to expand its provisions.
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Some of us will be introducing a measure to expand that Act to-
morrow; I would expect to hear that topic addressed today. We will
also be discussing to seme extent, although perhaps in more detail
next week, proposals to allow employers to offer private sector em-
ployees comp time, and we will discuss a proposal, as I understand
it, to get rid of the 40-hour work week——not to move forward, unfor-
tunately, as I see it, but rather to turn back the clock.

It seems to me to be a plan thst would allow employers in some
cases to ask employees to work more than 40 hours in a week and
pay no premium, either in hours or in pay, for those hours worked
over 40. As far as I can tel], that is the aim of the proposal to move
to an 80-hour biweekly work period. I have trouble seeing it as
much more than an offer to cut workers’ wages when compared to
current law. I will be interested to hear how such an offer is seen
as friendly to family, except perhaps for those families who believe
they currently have too much money—and there are not too many
families like that today in America.

I think there is little question that many workers would like to
have more flexibility and control over their working hours. One of
the main questions I hope to have answered is what really blocks
employers from oﬁ'erin%l more flexibility now. Is it purely the need
to pay a premium for hours worked in o week over 407 I just do
not see it as unreasonable to require that premium pay, especially
if the granting of time off at a later date contributes to greater em-
ployee retention and productivity. That is an option clearly avail-
able to employers now. And I hope we can learn how many make
use of it, and if the number is few, then why is the number few?

I think the voluntariness of anr proposal will also inevitably be
an issue as we look at the particular proposals. No matter what ap-
pears to be guaranteed by what is written, we are still struggling
to assure the protections of many current labor laws. Ask the farm
workers, ask people in the garment industry, oftentimes with far
from total success, what are the guarantees for working families,

Finally, Mr. Chairman, for those who say their aim is to provide
to private sector employees what many public sector employees
now enjoy—comp time or “flextime”—I remind them that there are
those of us on the subcommittee who would be delighted to offer
millions of American workers some other things that they do not
currently have which many public sector employees have—a union,
paid vacation and sick leave, a guaranteed pension, health benefits,
and life insurance. Many companies do offer their wage-earner em-
ployees some of these benefits, and I applaud that, but many do
not.

I think these are the relevant considerations as we talk about
work and family.

Mr. Chairman, I look forward to today’s testimony. We have a
very important topic before us.

Senator DEWINE. Thank you.

Our first witness is Senator Kay Bailey Hutchison who, along
with Senator Ashecroft, has sponsored Senate bill 4. Senator
Asheroft could not be with us this morning, but he will be testify-
ing at our hearing next week.

enator Hutchison, thank you very much for joining us.
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STATEMENT OF HON. KAY BAILEY HUTCHISON, A U.8.
SENATOR FROM THE STATE OF TEXAS

Senator HuTcHISON. Thank you, Mr. Chairman, and thank you,
Mr. Wellstone—I see you as a Eotential cosponsor for our bill—-

Senator DEWINE, We will work on that. (Laughter.]

Senator HUTCHISON [continuing]l. Because 1 do believe that we
will be able, and I hope we will be able, to show you that this is
adding to opportunities, not taking anything away. And that is
what we are trying to do here.

As you know, as all of us know, what we are trying to do is give
more flexibility in the workplace to hourly employees that exempt
employees now have, that Fetceral employees now have, that many
State employees now have, and it has worked very well. It has
given a kind of a release valve for the tension of not being able to
take your child to the doctor or have your parent-teacher con-
ference because there is this flexibility.

What we want to do in fact is just what you suggested, Mr.
Wellstone, and that is to improve the Fair Labor Standards Act to
make it more accommodating to families and their needs today,
and that is the puri)ose of our bill.

There are 60 million hourly employees in our country who do not
have the same flexibility that you and I and other exempt employ-
ees have. The reason that we want to give this flexibility is to add
the ability to get time and a half in compensation, which is always
there-—if that is what the employee wants, it is tThere—but in adé,i-
tion to that, we would add the option of time and a half time com-
pensation if that is what the employee chooses, and we would allow
the person to be able to say: I would like to leave work early Friday
in order to go to my parent-teacher conference, and I would like to
make up the time on Monday.

All it does is add one more week to the flexibility. Within the 40
hours, they can now do this, but if the employee wants to get off
early on Friday and carry over until Monday, that is what is re-
stricted by the Fair Labor Standards Act.

The Fair Labor Standards Act was enacted, as you said, in 1938.
At that time, 16 percent of the mothers in this country worked.
Today, 75 percent of the mothers of school-aﬁe children are in the
workplace. So you can see immediately that there is more stress in-
volved in being able to meet the needs of the family and yet also
be a good employee.

So we are trying to add to the existing options, add to the exist-
ing law, rather than do something that takes away from it or con-
tinues this restriction that does not allow employers and employees
to sit down together and work something out if the employee is
asking for it.

So the first option is that our bill would allow an employer and
an employee to say, I would like to work extra hours this week, or
fewer hours this week, and make up next week, and get either time
and a half pay, which is the option that the employee can always
ask for, or time and a half time, which also can be banked and put
together up to 240 hours if the employee then would like to work
something out where he or she could take off more time of an ex-
tended period and still have the basic pay scale that he or she de-
pends on for the family income.
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The second option would allow the employer and the employee
just to work out customized hours such as we have in the Federal
system, where you can work extra hours, 10-hour days for 4 days,
and then take Friday off and have a 3-day weekend every other
weekend. That is an option that many Federal employees have, and
they really like that, and they like that flexibility. We would like
to be able to offer that to hourly employees to be able to have as
an option.

And the third option would be that nonexempt employees, hourly
employees, would be able to voluntarily work overtime in order to
have flextime on an hour-by-hour basis.

So that basically, we are just putting more options on the table,
and we are adding one more week into the flexibility; rather than
making that have to be within a one-week period, it would be with-
in a 2-week period.

And let me mention that because of concerns that were raised in
the early stages of this bill by unions that this would in some way
encroach on their ability to collective bargain, that is also exempted
out of this bill so that a collective bargaining agreement will not
be abrogated by this law; it will prevail.

So I think we have tried to address the myriad of concerns that
you have raised and others have raised in an effort to really pro-
vide options in the workplace and the needs of today that we be-
Heve will make life better for families, will take much of the stress
off a family that has two working parents and also allow employers
and employees, if there is not a prevailing union contract, to be
able to work things out among themselves.

Mr. Chairman, I thank you for your leadership in holding these
hearings and letting us look at these options, and I want to say
that the person who has been the real mover in this and who de-
serves a lot of the credit is John Ashcroft, the Senator from Mis-
souri, who unfortunately could not be here today, but he is going
to come and testify before you at a later time. I wanted to start
the ball rolling on his behalf, because he has been a Governor, and
he has worked with many of the options that we are talking about
in his State. I have worked with them in my State; as State treas-
urer, my employees were allowed to have comp time. We did not
even have the time and a half requirement, which is even better
for employees, but we did have hour-for-hour comp time, which a
number of employees used to be able to meet their family respon-
sibilities. It worked very well, as it has in the Federal system, and
I would just like the hourly employees of our country to have the
same opportunities that those who are exempt now have.

Thank you.

[The prepared statement of Senator Hutchison follows:]

PREPARED STATEMENT OF SENATOR HUTCHISON

Mr. Chairman, I want to thank you for conductin% this hearing
and giving me this opportunity to speak on behalf of S. 4, the
Ashcroft-Hutchison Family Friendly Workplace Act. I also want to
thank you for your cosponsorship of the bill, and I want to take
this opportunity to thank Senator John Ashcroft for his leadership
vn this bill, ile he is unable to testify today, I know that he
locks forward to doing so during your next hearing on this issue.
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Mr. Chairman, when I speak with working families throughout
Texas, and I ask them how they are coping with the growing and
competing demands of workplace and tamily, I hear a lot of dif-
ferent stories, as I am sure you do from your constituents in Ohio.
I hear from workers who give up the security of a steady paycheck
to be able to start their own small business and who need to be
able to deduct the cost of their health insurance. I hear from two-
income working parents trying to find and pay for quality day care
for their children, and who could do so with an additional per-child
income tax credit. And I hear from single-income parents strug-
ghnito make ends meet, and who asked for and starting this year
will be able to take advantage of the homemaker IRA, a bill I intro-
duced last year to allow stay-at-home spouses to save for their re-
tirement in the same manner as their working spouses.

But most of all, Mr. Chairman; I hear from families who just
can’t seem to find enough hours in the day. Parents who not only
work full time, but who might also be attending school to remain
competitive in the workplace, or who are caring for an elderly par-
ent, or volunteering in the community, or perhaps all of the
above—all while trying to find the time to properly raise and nur-
ture their children.

Mr. Chairman, while we in Congress can and are working to give
families relief in the area of taxation and regulation, unfortunately
we cannot expand the day beyond 24 hours, The Family Friendly
Workplace Act, however, does the next best thing . . . 1t will give
America’s roughly sixty million hourly wage workers the flexibility
to eraft work schedules that will help them find the extra time they
need for family, personal, and community commitments.

As you know, under the provisions of the Fair Labor Standards
Act of 1938, workers paid Ey the hour, or so-called “non-exempt”
employees, may only work 40 hours in a week at their normal rate
of pay. Additional hours worked, either at the request of the em-
ployer or the employee, must be paid at the overtime rate of time-
an({-a-half. Because it is so expensive for their employers, less than
20 percent of non-exempt employees work overtime in an average
weeg(. Of those who do work overtime in a given week, they invarni-
ably must work at least a full 40 hours the following week in order
to keep their jobs and maintain their incomes.

Mr. Chairman, this law was crafted during the height of the in-
dustrial age and in the wake of the great depression to protect
workers from abusive cenditions, and at a time when only 16 per-
cent of mothers worked outside the home. That was then.

Now, employers are much more attuned to the needs and pref-
erences of their employees. Communications technology and brcad
social forces are changing the way in which we define the work-
place and, indeed, work itself. And, in this era of two-income fami-
lies, a full 75 percent of mothers with school age children are now
in the workforce. Rather than protect workers, this new deal law
has increasingly become a straight-jacket for employees seeking
ways to make that 24 hours go a httle farther,

he time has come to give non-exempt employees the same flexi-
bility that salaried, or “exempt” employees presently enjoy and that
Federal employees have enjoyed since 1978. By untying the hands
of employers and employees who may wish to agree to mutually



103

8

beneficial scheduling arrangements, but who are prohibited from
doing so under existing law, the Family Friendly Workplace Act
will ensure that the Federal Government will no longer stand in
the way of achieving an optimal work environment for each par-
ticular workplace and each particular worker.

As an initial matter, let me make clear that the bill expands, but
does not replace the existing law requirin%(overtime pay for over-
time work. For those employees who are asked or who are required
to work more than 40 hours in a single week, they will always have
the option of receiving overtime pay, period. This bill simply affords
the employee additional options, upon the mutual agreement of the
employee and employer,

The first option the bill will offer is for the employee working
overtime to receive paid time off, at a time-and-a-half rate, rather
than time-and-a-half pay. Thus, an employee required to work 50
hours in a week, for example, could choose to receive a 40 hour
paycheck and then bank 15 hours of paid time off,

p to 240 hours of such “comp time” could then be banked by
the employee, and could be used at any time that does not unduly
disrupt the employer’s business—the same standard as that found
in the Family and Medical Leave Act. But unlike the FMLA and
some recently-introduced bills to expand the FMLA, our legislation
does not purport to dictate the reasons for which an employee could
take time off. Qur bill would allow an employee to take that
banked time off for any reason whatsoever: to attend a PTA con-
ference, to get the car fixed, or to just take an occasional day off.
Moreover, should the employee later decide that he or she needs
the money instead, the banked time may be cashed-out at the rate
of pay in effect when it was accrued or the pay rate in effect when
it is cashed-out, whichever is higher. Thus, the employee has abso-
lutely nothing to lose by choosing comp time as an option to help
juﬁe competing responsibilities.

e family friendly workplace act also addresses those 80 per-
cent of non-exempt employees who are not normally required to
work overtime. The bill vnﬁ allow those employees to ¢create a cus-
tomized bi-weekly work schedule so that, for example, a worker
could work 9-hour days and take every other Friday off, with pay.
(This particular schedule is in fact very popular ameng Federal
hourly workers.) Again, the worker is protected, because if the em-
ployer requires more than 80 hours of work over two weeks or ad-
ditional hours not in accordance with the agreed to biweekly sched-
ule, that additional time would be considered overtime and subject
to time-and-a-half pay.

Finally, non-exempt employees would be allowed, again upon
agreement with the employer, to voluntarily work overtime in
order to bank so-called “flex time” on an hour-for-hour basis. Thus,
an employee could choose to work overtime, bank that time, and
use it at a later date for any reason so long as it does not unduly
disrupt the employer’s business operation,

These added scheduling options will have a host of benefits for
employers and employees alike. Three fourths of Federal employees
say they support comp and flex time, say they have more time to
spend with their families as a result of these options, and say that

exible schedules have improved their morale and productivity. A
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democratic polling firm found recently that the same proportion of
Americans, 75 perceat, favor expanding these options to all private
sector employees.

An additional benefit of the legislation is that hourly wage work-
ers in seasonal or cyclical industries who may not have extensive
vacation or other benefits will have annual disruptions to their in-
come reduced or eliminated. During busy periods, when overtime
is required, comp time can be accumulated (at a time-and-a-half
rate) and used during those slower periods when an employee
might othrerwise be out of a paycheck.

Mr. Chairman, a reporter recently asked me, “why would anyone
be opposed to this bill?” I did not have an answer to that question.
Employees like it; employers like it; and families will be strength-
ened by it. The only real concern I have heard voiced about the bill
is that some employers who now pay overtime may somehow coerce
employees into taking hour-for-hour flex time instead of receiving
time-and-a-half pay.

I think anyone who has examined the bill carefully must con-
clude that it adequately protects employees lagainst this potential
abuse. First, as I said, an employee required to work overtime will
always have the option of getting paid overtime pay. No employee
may be required to participate in any flexible work schedule.
Should an employer attempt to convince his or her employees oth-
erwise, using any direct or indirect form of intimidation or coercion,
that employer will be subject to severe fines, back pay, and even
criminal prosecution and imprisonment. In fact, Mr. Chairman, the
potential penalties for employers are stricter under this bill than
they are under the Fair Labor Standards Act.

If unions are concerned that this bill will infringe on their influ-
ence, they should not. The bill does not in any way supplant or re-
place any collective bargaining agreement to the contrary,

In short, the Family Friendly Workplace Act presents a win-win
situation for both workers and their employers. Employees get time
off, with pay, when they need it, and employers get a happier, more
productive workforce. But most importantly, families and commu-
nities will be strengthened because parents will have the flexibility
they need to spend more time with their children, to volunteer in
the community, or to do whatever it is they need or desire to do
to improve the quality of their lives and the lives of those around
them. This is sensible legislation that the American public is re-
questing, and I urge your subcommittee and the full committee to
give it timely, favorable consideration.

Thank you very much for giving me this time today, and I would
be happy to answer any of your guestions.

Senator DEWINE. Senator Hutchison, thank you very much. Your
last statement anticipated my question. You and I both have had
the privilege of serving our States in elected office, and I had the
opportunity as lieutenant Governor in Ohio to see how this was
used at the State level and to see how employees in fact used the
comp time, It was somethinithat 1 found was very popular among
State employees. In Ohio, t e%( could and still do take it as time
and a half. You tell us that in Texas, it is one-for-one?

Senator HUTCHISON. Yes. It has been one-for-one.
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Senator DEWINE. But even in that case, your experience was
that it was utilized quite extensively?

Senator HUTCHISON. Absolutely. 1t was, and it did allow people
to have that flexibility, and I think the workplace was much more
smooth because you did not have that fear on the part of a parent
who could not get away to attend that parent-teacher meeting or
the doctor’s visit. .

Senator DEWINE. Thank you.

Senator Wellstone?

Senator WELLSTONE. Thank you, Mr. Chairman.

Senator Hutchison, first of all, my understanding is that your bill
goes to an 80-hour, 2-week time trame, so an employer could re-
quire an employee to work 50 hours 1 week without any overtime
if in’, fact then you moved to 30 hours the next week. Is that cor-
rect?

Senator HUTCHISON. No, Mr. Wellstone, it is not. We specifically
say that an employer cannot force an employee to work more than
40 hours. That is absolutely in the law. Angin fact, we have very
stiff penalties if there is a violation of an employer forcing over the
40-hour work week.

Senator WELLSTONE. But if it were within an 80-hour period, if
an employee were asked in one given week to work more than 40
hours, if it were the flextime, would there be an hour anqa a half
premium paid, or not?

Senator HUTCHISON, No. Let me say that if an einployer said to
an employee, I would like you to work 50 hours this week and 30
hours next week, then the employee would have the absolute option
to say, Fine, if you want me to work 50 hours, you will pay me time
and a half overtime; or the employee could say, Fine, I will work
50 hours if you will give me time and a half time to put in the
bank, or eventually to cash in.

The employee will always have the right to ask for the time and
a half overtime over 40 hours.

Senator WELLSTONE. But the flextime under this piece of legisla-
tion is one-to-one; it is not one-and-a-half-to-one; is that correct?

Senator HUTCHISON. If the employee says that that is what he
wants to do—if the employee comes to the employer and says, I
would like to work 50 hours this week, and 1 would like to bank
that 10 hours into a bank for the ability to work, then, 30 hours
next week, or I would like to work in an 80-hour week, I would like
to work 10 hours Monday, Tuesday, Wednesday and Thursday and
take off all of Friday, then if the employer says okay, that can be
done under this law.

Senator WELLSTONE. But the employer does not have to offer
comp time under your law, right?

Senator HUTCHISON. Over 40 hours, the employer does have to—
if the employee says, I want time and a half for every hour I work
over, the employer has to do it. The employer cannot force this.
That is what we were very careful to provide.

Senator WELLSTONE. We need some clarification as to whether
the employer in fact has to offer the comp time or whether it can
be flexible time, because there is a difference.

Senator HUTCHISON. It is vciuntary. If the employer and the em-
ployee agree on the flextimc, the hour for hour, where the employee
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says, I would like to work 10 hours Monday, Tuesday, Wednesday,
Thursday and then have Friday off next week, and the employer
says okay, then that is an option that is here. But the employer
is never able to force an em loyee into any of this. This is an op-
tion. It really allows the emp?oyee to ask for this from the employer
and for them to voluntarily agree, and there are very stiff penalties
if the employer is found to have coerced the employee.

Senator WELLSTONE. But the issue here—are we on a 5-minute
limit, is that it, Mr. Chairman.—

Senator DEWINE. How much do you want?

Senator WELLSTONE. No, no. There are other people. Maybe we
can have another round.

Senator DEWINE. I have not turned it off yet, Paul.

Senator HUTCHISON. I am working on Mr, Wellstone to be a co-
sponsor of this. [Laughter.]

Senator WELLSTONE. There are two issues here. The employer
has the option as to whether or not it is comp or flextime, in which
case, within the 80-hour framework—given what is going on right
now in this country in a lot of areas of work, the question becomes
how voluntary is this, really, for employees vis-a-vis their employ-
ers, and then if the employer has the option only on the flextime
and not the comp time, then what you have done is turned the
whole idea of the 40-hour work wesk and then the notion of time
and a half or overtime on its head. That is the problem,

Senator HUTCHISON. Well, Mr. Welistone, I think that what you
are saying is that employers are going to misuse their employees.
If they are going to misuse their employees, they are going to do
it in a 40-hour work week as well.

What we are saying is that the employee will have the option of
asking for time and a half in time rather than time and a half in
overtime pay, but the emgloyee will never be forced to take the
time and a half in time. The employee always has his or her right
for exactly what he or she is entitled to, and if one hour over 40
hours is asked by the employer, and the employee says, I want
time and a half for that hour, he gets it. And 1f the employer does
not give it to him, there sre stiff penalties.

at we are trying to do is give employers and employees more
opportunities to voluntarily work for the employees’ benefit and
leeway and opportunity, and by stiffening the penalties for any
kind of coercion—I mean, we are including jail time if an employer
does coerce, to send the signal that that will not happen. But I
think you have got to have some confidence that employers will
want to work with employees, and if you do not have that con-
fidence, then that same person could be just as easily abused in 40
hours as in a 2-week period.

Senator WELLSTONE. Well, Mr, Chairman, there are others here,
and we may have another round of questions. I have confidence in
the rationale and the history of the Fair Labor Standards Act. I
have confidence in the reason why we went to a 40-hour week and
why we have some protection for workers when it comes to over-
time, and I do have confidence in some employers,

But I have spent entirely too much time with farm workers and
entirely too much time with wage earners in this country, in a
whole ¥ot of workplaces that are not unionized, to know full well
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that there is a real danger of abuse of power here. It is not exactly
an equal relationship. And 11:;011 had better believe that I worry
about where this is going when I see one of the most important
things that we have had as part of our labor law essentially being
dismantled here,

Senator HUTCHISON, Well, I think that there is a different atmos-
phere today than there was in 1938, which is why I think that we
can address some of these issues like 75 percent of mothers of
school-age children working, look at their concerns and ask them
directly. And I would just ask you to talk to some of the Federal
employees who have been able to use this flextime, and really ask
them straight out how they feel about it and try to get the input,
because everything that I have seen shows that they really like it
and that it is a pressure relief valve for them.

Senator WELLSTONE. I appreciate your focus on the mothers, and
1 think there may be some comment around here, because I think
many of us are concerned about the concerns and circumstances of
working women and their families, and there is much that we
could do on leave policies, there is much that we could do on health
care, there is much that we could do to provide protection for part-
time workers and temporary workers. Maybe we can expand this,
and then we will really have something that is real important to
those women.

Thank you, Mr. Chairman.

Thank you, Senator Hutchison.

Senator HUTCHISON, Thank you,

Senator DEWINE. Senator Enzi?

Senator ENzi. Thank you, Mr. Chairman. It is a pleasure to be
on your subcommittee.

I am a certified professional in human resources, so I have filled

out the forms, I have worked with the employees. I would also
mention that I am a small businessman, Now, in Washington, a
small businessman has a completely different definition than what
I really am. My definition of small businessman does not deal with
whether it is 500 employees or 100 employees or 50 or 25 or 10.
My definition of small businessman is that if you are the person
wﬁlo sweeps the sidewalk and cleans the toilets and waits on the
customers, you are a small businessman. That is a different level
of flexibility than some of the big businesses have, where they can
do some of the very sophisticated kinds of job training. If everybody
has to do all the work, there is less flexibility,
_ But one of the possibilities for flexibility that these people need
is provided by the legislation that Senator Hutchison is talking
about this morning, and I am pleased that that is being presented,
and I am pleased to be an original cosponsor of it. I do think that
it will provide an opportunity for people to have more time with
their families.

There have been some drastic changes in the workplace, and !
appreciate that you have brought those out—the computers, the
high-speed modems, the cellular phones, the pagers, the fax ma-
chines, and telecommuting make some big differences, where there
will be more in-home busines;es.There are more mothers workinﬁ.
Some of that is by choice ! know that in a lot of families, though,
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:ne of the parents works to pay the bills, and one works to pay the
axes.

An awful lot of people are working two jobs to make ends meet,
and usually, each person is often working two jobs, and the reason
they are working that second job is because they cannot get extra
hours at the job that they really %refer. They work for another com-
pany which also is making sure that they do not have overtinie.

The downsizing problems today are leading to less flexibility as
well as families making less money than if they were doing the jobs
that they prefer to do. There has been a huge increase in tem-
porary positions in this country, again, so that there is not the
need to have an additional time by an individual in the company,
and what that has done is take away flexibility from families.

1 do think that the flextime provision of this legislation will be
one of the most used provisions, one of the most requested provi-
sions by the employees. For the employer, unless he has a situation
where their workload is not a steady workload—and that is becom-
ing more common in the workplace today, too—it will not be as
often requested by the employer as it will be by the employee, but
it will be accommodated by the employer.

So I appreciate your comments about how it works on an 80-hour
week. I do think that it will provide the kind of flex that people
need. I have never bought into the notion that Federal employees
ought to have more flexibility than those in small businesses or
even the medium or large businesses. I do know of some companies
in Wyoming that used to be able to do that sort of thing—they used
to be able to provide some flextime—and they cannot do it any-
more, and it is the employees who are upset. It is the employees
who want to make this change again. It is the employees who are
the driving force behind making the change.

So I thank you for your comments.

{The prepared statement of Senator Enzi follows:]

PREPARED STATEMENT OF SENATOR ENZI

Thank you Mr, Chairman. I am proud to be an original cosponsor
of S. 4, the Family-Friendly Workplace Act, which amends the Fair
Labor Standards Act of 1938. I am a strong supporter of both em-
ployee and employer rights—always have been. Providing employ-
ees with flexible work schedules and increasing choices and options
for their time at work—and quality time with their families—
makes good common sense. The addition of flexibility will also help
businesses with small work forces—which is also a priority of mine.

The Fair Labor Standards Act of 1938 has been beneficial. Our
society, however, has braved a storm of changes since this Act was
passed 59 years ago. Just look at how our nation’s work environ-
ment has changed since 1938. We now have personal computers,
high speed modems, cellular phones, pagers and fax machines.
American suburbanization has created audio and video conferenc-
ing, satellite offices, and most importantly, “telecommuting.” There
has been an influx of women into our nation’s workforce since
1938. According to the Bureau of Labor Statistics, 76% of mothers
with school-age children now work. Moreover, 63% of mother and
father households now see both parents working outside of the
home—one works to pay the bills, while the other works to pay the

38-158 -~ 97 ~ 2
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taxes. Despite such demographic and technological advancements,
American employers and employees remain tethered to a 59-year-
old Act that forbids them from crossing that “bridge to the 21St
Century.” This is why the Fair Labor Standards Act of 1938 yearns
for a modern-day fix.

Some people are now working two jobs to make ends meet—the
second at less pay than the first since labor costs are being held
down by avoiding overtime. These johs are generally inflexible and

rovide the employee with little or no family-time. In addition, a
arge portion of these jobs are “temp” positions—which, once again,
drive down the cost of paying overtime wages. The Family-Friendly
Workplace Act provides the time off employees desire, while keep-
ing the option of overtime wages open. It is often the case, how-
ever, that peoEIe can bank time easier than money. Once they get
the money—they spend it. The average worker never sees the
money anyway. I can tell you from experience that this generation
isn't interested in overtime they want the time off. The Family-
Friendly Workplace Act goes the extra mile by giving them the
ability to choose either one.

This important legislation simply permits voluntary agreements
between labor and management to utilize a more self-serving work
environment—labor gets choices and management gets higher pro-
ductivity and happier workers. S. 4 amends the Fair Labor Stand-
ards Act of 1938 by providing compensatory time off that would
allow employers to offer and employees to CHOOSE to use compen-
satory time for school and family activities and a whole range of
other personal reasons. Under S. 4, employees would have the right
to choose compensatory time instead of cash wages at a rate not
less than one and one-half hours of each hour of overtime worked.
Employees would be able to accrue up to 240 hours annually and
have the opportunity to “cash-out” their accrued hours every 12
months, That's a lot of time we should be spending with our kids
a true investment in our nation’s future.

I am baffled at how anyone could possibly oppose the choices and
options provided for under S. 4. In fact, federal employees have en-
joyed flexible work schedules since 1978 19 years! I have never
“bought into” the notion that federal employees should somehow be
blessed with greacer flexibility in the workplace than private sector
employees. I am fully confident that the provisions in S. 4 will not
only grant our nation’s workforce with choices and options that are
family-friendly, but safeguard both emiployers and employees from
the possibility of abuse. We must take action now to help employ-
ees balance the demands of work and family lives. I believe that
S. 4, the Family-Friendly Workplace Act, is an important first step
in helping our nation’s working parents do just that.

Senator DEWINE. Thank you, Senator Enzi.

Senator Kennedy?

Senator KENNEDY. Thank you very much.

We welcome you, Senator Hutchison, and thank you for taking
the interest in this particular proposal and for making the presen-
tation today.

I will just say at the outset that I think we have a real oppor-
tunity—-—il appreciate Senator Enzi's discussion about what is hap-
pening out in the work force. I do not think there is any question
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that workers are beinF squeezed. We all read about how the roof
is coming off on Wall Street, but it is not coming off on Main
Street. That is why we fought for an increase in the minimum
wage, even though there was a substantial group in the Senate
who were opposed to it. That is why we have tried to make sure
that workers, even part-time workers, will be able to participate in
health care and health insurance and pensions. But that is another
issue for another time.

We have a real opportunity to do something for families by ex-
tending the Family and Medical Leave Program. We will have the
introduction of that program by Senator Dodd, who was the prin-
cipal author of it, but we have a real opportunity to do something
for families. That includes 13 million workers. It is working for
companies of 50 or more employees. The commission, which is bi-
partisan, said that. We could pass that very, very quickly, and it
would permit 13 million Americans to be able to take some time
off when a child is sick or in the case of the adoption of a child
or a serious illness in the family.

The President has talked about the 24-hour provision in addition,
for parent-teacher meetings or for medical appointments. We could
build on something that would make a major difference in terms
of families. We cut that off at 50 employees—only half of the work
force is affected—so we could do something there.

So I would hope that as we are looking at how to really try to
help and assist family members, we will also consider those.

I must say with all respect that I draw the conclusion that this
proposal provides flexibility for the employer, not for the employee.
It is flexibility for the employer. Many of the things that you have
identified, like being able to take an hour or two on a Friday and
being able to make up the time on Monday, they can do now under
the 40-hour week. They can do that now. You will hear testimony
from workers at TRW where they work 10 hours, 4 days a week.
You can do that now,

So there is flexibility within the system. What we basically estab-
lished, and it was good 40 years ago, was that we are not going
to have mothers in this case working 15 to 18 hours a day at the
discretion of the employer; and we are not going to go back to the
time of extraordinary exploitation of workers. Maybe that was old
and bizarre at that time, but I think it is untenable even today,
quite frankly. And you do not have the protections. The idea that
you are saying that, well, they just want to take off on Friday and
come back on Monday—they have to get a certification that it is
not going to interrupt the production and so on. This is right back
in tﬁe hands of the emﬁloyer. They do not have that flexibility
guaranteed. They do not have it guaranteed.

And when you have the Department of Labor today sayinﬁv,r there
is not adequate protection for people at the lowest level of the eco-
nomic ladger, in the sweatshops, in garment factories, which has
just been exposed all over this Nation, and when in at least half
of those conditions, people are not even today able to get the ade-
quate minimum wage or other protections, to just say, well, we are
going to give them one more responsibility, and those nice employ-
ers who are exploiting those workers in those places, we are sure
are going to do the right thing, We are not going to give you any
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more inspectors to go out there—as a matter of fact, last year,
when we were looking for more inspectors here in the budget reso-
lution, we could not get any more inspectors. And there is nothing
in your proposal that says you are going to request additional fund-
ingto make sure there will not be that exploitation.
0 it just seems to me, Senator Hutchison, that 1 would like to
ﬁ've American workers what we have, Federal employees, on
ealth insurance. It is so interesting when you say, well, the Fed-
eral employees have flextime, and we want to do the same for them
on flextime. Well, we have Federal insurance, too, for 10 million.
Tell those workers back home in this country about the kind of cov-
erage that we have and only pay $111 a month as a premium,

e fact is that Federal employees have paid vacations and other
benefits, all of which have been worked out as a result, in many
instances, of unions for the Federal employees. So to suddenly say
that they have flextime, and we want to do it for the neediest
workers out there in these sweatshops is a big jump, I think, quite
frankly, Senator Hutchison. And I just hope that as we go through
this, we will be able to find out who is really getting the benefit
of this, whether it is just going to be the employers, which is the
way I read it—maximum flexibility for the employers so that these
employees are going to do their bidding and minimum in terms of
the employees.

The other point I just want to mention, because I know we have
to move along, is that as I understand it, the question of exempting
on collective bargaining agreements applies only to 9(a) of the Na-
tional Labor Relations Act, so therefore, the railroads, airlines and
construction are not covered and would be preerapted under your
provisions in any event. That is a particular detail, and I am not
interested in trying to flyspeck today.

I might submit some other general questions so that we can
begin the debate and discussion.

I want to thank you very much. I have great respect for you, and
I know you have thought about this and given it a lot of attention,
and T am grateful to you for taking the time and being willing to
testify on this matter because it is a matter of importance. We are
always grateful to hear from you and value very much your rep-
resentations here.

Senator DEWINE. Senator Jeffords?

Senator HuTcHISON. If I could just respond briefly.

Senator DEWINE. Yes, of course.

The CHAIRMAN. I would be happy to let you respond on my time.

Senator HuTCHISON. Thank you. First of all, I want to correct
one thing that the Senator said, and that is that under the Fair
Labor Standards Act, an hourly employee cannot work 10 hours, 4
days, and then take the following Friday off of the next week—that
is the problem—or 9 hours for 2 weeks and have every other Fri-
day off as a Federal employee can. That is the ﬂexibili(tiy that we
are seeking. And if you believe that every worker should have the
same rights as Federal employees, let us take the first step and
give them this flextime, and let us see if it works. It does not cost
anything, and it is voluntary, and we do have heavy penalties for
people to be able to exercise their rights if their rights are violated.
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We use the same standard in our bill as the Family and Medical
Leave Act does with regard to disruption of the work, so I think
we are doing everything we can to accommodate concerns. I believe
that we are protecting the union interests if there is collective bar-
gaining, but mostly we are addressing a reality, which is that 75
percent of the mothers of school-age children of this country are
workin%. And if we can provide a little more flexibility that is to-
tally voluntary for employers and employees, and we do everything
on earth to show that it 1s completely voluntary, and if you believe
that people are trying to do what is best in our country with em-
ployers and employees and that we have protection for those em-
ployers who would violate those parameters, then I think we need
to open up and see if it works. And if there are abuses, there are
remedies, and that is what we have provided for, and if the abuses
abound, then let us address it again—but why not try something
that would be a release valve for these pressured working parents
to allow them to have the income stream that they need, but also
to have the flexibility if they are able to sit down with their em-
plc;yers and ask for that flexibility that we give them that safety
valve.

Senator DEWINE, Senator Jeffords?

The CHAmMMAN. I would like to say, Mr. Chairman, that as the
chairman of the full committee, my hope this year is that when the
Republicans introduce a bill, it does not automatically become a
bad bill against the workers. I am a cosponsor of this legislation,
and I would hope that we could work together, especially on the
Medical Family Relief Act, of which I was one of the original spon-
sors, to see whether or not these bills can be combined, because our
hope here is to get us into looking at the modern world, the modern
workplace, all the problems it has, and to find ways to make it
more friendly for both employers and employees. I think Senator
Hutchison did a marvelous job of explaining that aspect of it.

I am going to take a kind look at the Democrat’s proposal for
family and medical leave and hope that we can sit down and work
out a bill that will be very favorable in all respects to employers
and employees.

Thank you, Mr. Chairman.

Senator DEWINE. I am going to take the remainder of my 5 min-
utes which I did not use to ask a couple of questions, Senator
Hutchison.

Isn't it true when we are talking about the flexible work week—
you were talking about the 80 hours—isn’t it true that ycu do not
even get to that unless there is an initial agreement between an
employee and an employer? If the employee does not want to be in-
volveq in that, the status quo of the law today prevails; isn’t that
right?

Senator HuTcHISON. That is right.

Senator DEWINE. And isn't it true that all your bill does is allow
the employer and employee to do something that, if they both want
to do it, Federal law currently prohibits them from entering into
a voluntary agreement to do?

Senator HUTCHISON. Mr. Chairman, I am glad that you empha-
gsize that point because I think that that does put it in perspective.
In most instances when I have talked about this bill, people have
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said, “What? Do you mean an employer and an employee cannot do
this now?” I mean, this is common sense which is out there on the
other gde of the beltway, but somehow is not as prevalent here in-
side the beltway.

So I am glad you ask that question because it is absolutely
true—the law today prevails if the employee wants it to prevail.

Senator DEWINE. So in the example that has been given, if you
go to a 50-hour work week, a 50 and a 30, you would only go to
a 50 and a 30 if both parties prior to that had agreed that that was
what was going to happen.

Senator HUTCHISON. That is right, and if both parties do not
agree, then the employee has the absolute right to say: I worked
50 hours; I get time and a half overtime,

Senator DEWINE, Senator Dodd?

Senator Dopp. Thank you, Mr. Chairman. I do not wart to hold
it up, and I gather Senator Kennedy raised the issue of the Family
and Medical Leave Act.

Senator DEWINE. Very eloquently, yes.

Senator DopD. There are a couple of bills—one which I have of-
fered which would lower that threshold from 50 to 25. We had a
bipartisan eommission, that spent 2 years on it—a very good com-
mission, by the way, and people really worked very hard on it
They did surveys of employers and employees. I was quite stunned
by the results because I would have assumed at the outset, given
the difficulty of an employer having to accommodate a new law,
that you would anticipate some problems with it.

In fact, the surveys came back—and I will put this in the record,
Mr. Chairman, because I think I am right—about 96 percent of the
employers indicated no difficulty whatsoever at all with the law,
which surprised me, frankly. I would have expected a lower num-
ber given the fact that, as I say, it was a new law and the awk-
wardness of accommodating that into the workplace.

On the basis of that—just for historical purposes, we originally
offered the definition of small business as 25 and then raised it to
50 as part of a compromise when the bill was passed. Frankly, we
had the votes to put it at 25.when we passed the bill in 1993, but
I had made a commitment to Dan Coats, Kit Bond and Arlen Spec-
ter, ail of whom were tremendously helpful on this legislation, and
1 felt I should stick with the commitment we had made, so I left
it at 50 even though we had the votes to move it to 25 in 1993.
Four years ago today, in fact, that became the law of the land.

So I would like to have my colleagues consider bringing it down.
1t would pick uf 13 million additional employees in this country
who are presently not covered. I must say, Mr. Chairman, particu-
larly in the smaller business, I have less concern, because where
people know each other, they are more inclined to accommodate the
needs of people than they are in larger facilities. But as we all
know, there are examples where that does not happen, and the
ain incurred by families when they are unable to make a choice
getween their family needs and the workplace. )

I would point out that Senator Murray will also be proposing an
idea that would not expand the time at all, but would add the aca-
demic setting. This is something that has attracted a lot of atten-
tion with PTAs, nationally, and so forth, and I presume it is a mat-
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ter that we are going to want to discuss. I am sure our colleague
from Texas has some sympathies with this and may even have
some ideas where parents want to spend more time, and we all un-
derstand the value of parents spending some time, at a school
when the need arises, 24 hours, it would be a part of that. And as
I say, I am sure there will be some controversy associated with it.
But I must say there is a lot of merit in the idea of providing work-
ing parents the opportunity during the academic year with full no-
tice, a month’s notice in advance to the employer, to get a 24-hour
period where they would be involved as a teacher aide, for PTA
meetings, or available for parent-teacher counseling and so forth
with regard to their children.

I would just raise those issues for any comment you may want
to make, Kay—and you may have already done so, and if so, I can
read your comments later, { appreciate, Mr. Chairman, the oppor-
tunity to express those points.

Senator HUTCHISON. Well, I would just say that I think this bill
is really a stand-alone from yours, and I do not think they nec-
essarily need to be mixed, although the chairman of the committee
has said they might be looked at as a package.

Nevertheless, this one has no minimum number of employees; it
will affect anyone. It is just voluntary across the board, and it al-
lows one more option for the parent who is an hourly employee to
be able to ask the employer for some flexibility, either in time in
lieu of overtime pay, time and a half time, time and a half pay, or
in working flextime over an 80-hour, 2-week period if it is accept-
able to the employer and if the employee asks for it,

I think these options can do nothing but add to the ability of
families to have a relief valve from the stress of having two parents
working. I certainly think that looking at your bill is something
that everyone should do, but I do not think it is mutually exclusive
in any way to this bill passin% and I think we can find some com-
mon ground on a bipartisan basis for allowing these kinds of op-
tions that Federal employees now have and that have worked very
well, and that many State Government employees are now able to
do. It has worked, and it is just time for the private sector to catch
up.

Senator DobD. Thank you, Mr. Chairman.

I have been notified by staff, to r ‘otect Senator Coats and my-
fs'elf,']that Family and Medical Lea e is under the jurisdiction of
amily.

Senator DEWINE. That is absolutely correct.

Senator Donb. Thank you, staff.

Senator DEWINE. Senator Wellstone?

Senator WELLSTONE. Senator Hutchison, I want to let you go, but
I have just two very quick final points. I really appreciate your em-
phasis on families and work, and I thank you for being here. 1
think you have done just a superb job. I should have at the very
beginning said “Welcome,” but after hearing you, I think you have
been very impressive.

I think the concern that we have-~there are a number of con-
cerns, but just speaking for myself—is this whole question of vol-
untary and what it actually means in the reality of the workplace,
In theory, people could voluntarily agree to $2.50 an hour for a
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minimum wage, but we have minimum wage protection, and that
is what this Fair Labor Standards Act is about. So I think we are
going to have to really zero in on that and let us see.

Senator HUTCHISON. From the line of your questions, Mr,
Wellstone, I understand exactly what you are trying to prevent,
and if you will look at our bill, and if there are other things that
you think we can do to make sure that it is truly voluntary for the
employee, let us work together, because I think this is an added
option, and it takes nothing away, and that is exactly what we in-
tend for it to do. And if we can meet your standards, then I hope
you will work with us, and I still hope you will sign on and be a
cosponsor.

Senator WELLSTONE. Thank you, Senator.

Senator DEWINE. On that happy note, we will conclude.,

Senator Hutchison, thank you very much.

Senator HUTCHISON. Thank you.

Senator DEWINE. I will now ask the second panel to come up,
and I will introduce you as you are coming up.

The first witness on the second panel will be Sandra Boyd, who
is assistant general counsel to the Labor Policy Association. She
also chairs the Flexible Employment Compensation and Scheduling
Coalition, lectures frequently and has authored numerous articles
and books.

Our second witness is Mr. Michael Losey, who is president and
CEQ of the Society for Human Resource Management. Mr. Losey
has over 28 years of management and executive-level experience
and is a frequent speaker, author and spokesperson on human re-
source issues.

QOur third witness is Sallie Larsen, who is vice president of
human resources and communications at TRW Systems Integration
Group in Fairfax, VA, She has over 20 years of management expe-
rience with TRW.

Our fourth witness on this panel is Christine Korzendorfer, who
is an executive assistant for TRW Systems Integration Group’s Pro-
gosal Operations. She is a working mother and has offered to share

er thoughts and concerns about flexible work options.

We will start with Sandra Boyd. I will ask the panelists to try
to keep your comments to 5 minutes. That will give us the oppor-
tunity to have some good questions, we hope. Thank you.

Ms. Boyd?

STATEMENTS OF SANDRA J. BOYD, ASSISTANT GENERAL
COUNSEL, LABOR POLICY ASSOCIATION, AND CHAIRMAN,
FLEXIBLE EMPLOYMENT COMPENSATION AND SCHEDULING
COALITION, WASHINGTON, DC; MICHAEL R. LOSEY, PRESI-
DENT AND CHIEF EXECUTIVE OFFICER, SOCIETY FOR
HUMAN RESOURCE MANAGEMENT, ALEXANDRIA, VA; SALLIE
LARSEN, VICE PRESIDENT OF HUMAN RESOURCES AND
COMMUNICATIONS, TRW SYSTEMS INTEGRATION GROUP,
FAIRFAX, VA; AND CHRISTINE KORZENDORFER, ADMINIS-
TRATIVE ASSISTANT, PROPOSAL OPERATIONS, TRW SYS.
TEMS INTEGRATION GROUP, FAIRFAX, VA
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Ms. BoyDp. Thank you. First of all, let me say that my interest
in workplace flexibility is not just a hypothetical; it is very personal
as well. I appear before you not only as an attorney but as a wife
and mother of two young children, and I can personally attest to
the benefits of being able to work in an environment that permits
flexibility.

My current job allows me to not only fulfill my job responsibil-
ities but to volunteer at my son’s school, go with my daughter on
field trips, take care of the kids, go to the doctor an allﬁe other
responsibilities that go along with being a parent. Most days, at
least, I feel like I do a fairly good job at striking that very delicate
balance, but I am mindful, however, that my ability to have this
kind of flexibility is in large measure because I am a professional
employee, and I am exempt from the overtime provisions of the
Fair Labor Standards Act.

Employers, as you will hear, have far fewer options available to
their nonexempt work force because of the restrictions in the

LSA.

The FLECS Coalition, which [ am also here representing, is dedi-
cated to modernizing the Fair Labor Standards Act to provide em-
plogees greater workplace flexibility. In short, we believe employers
an emplogees ought to be able to reach agreements on flexible
schedules beyond the standard 40-hour work week and to bank
compensatory time in lieu of cash cvertime where such arrange-
ments are mutually beneficial. Salary basis reform for white colFar
employees would also increase flexibility options.

Contrary to what you may hear, employers interested in true
workplace flexibility are not trying to save money or avoid overtime
pay. Real workplace flexibility works only when employers and em-
ployees can reach mutually beneficial arrangements. Choice is key.

The employers I represent know that providing flexibility in the
workplace is a win-win. For employees, it means more control and
an ability to strike that balance between work and personal de-
mands. For employers, increased workplace flexibility has bottom
line benefits as we{l, such as increased employee retention and pro-
ductivity gains.

As a recent Ford Foundation study concluded: Restructuring, the
way work gets done to address work-family integration and lead to
positive win-win results—a more responsive work environment that
takes employees’ needs into account and yields significant bottom
line results.

While many companies have implemented creative workplace
programs, they are limited in what they can do because of the re-
strictions in the Fair Labor Standards Act.

The FLSA is an obstacle to workplace flexibility because while it
provides some fundamentally impertant employee protections, with
which we do not disagree, it is rigid in many respects.

The FLSA requires that all overtime-eligible employees—and
that is most of the work force—be pnid at least the minimum wage
and receive cash overtime for hours worked in excess of 40 in a
work week. This is the case even if the employee would prefer, for
example, to bank that overtime in the form of comp time or flex
the schedule beyond the work week.
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An employee cannot waive his rights under the FLSA under any
circumstances, not even through collective bargaining. An employer
faced with a request by an employee to trade hours between work
weeks or bank overtime is faced with this untenable choice—be in
compliance with the FLSA and say “no,” or say “yes,” be flexible,
be employee-friendly, and expose your company to liability.

The 40-hour work week and time and a half overtime penalty
provisions were devised in 1938 in large measure as a penalty to
encourage emplogers to hire more employees. Needless to say, some
60 years later, the needs of many in the work force have changed
since that period of time, and it is questionable whether this rigid-
ity without alternatives really meets all of those changing needs.

As the chairman referred to before, a recent poll done by Penn
and Schoen for the Employment Policy Foundation indicated that
89 percent of all workers want more flexibility, either through flexi-
ble scheduling or through the choice of compensatory time.

The results of the Penn and Schoen poll are certainly consistent
with what FLECS members are hearing from their employees. Poll-
ing data aside, even if only a small minority of employees wanted
more flexible scheduling or comp time off, then through their collec-
tive bargaining representative or individually, if they are not rep-
resented, they ought to be able to make those kinds of agreements.

In conclusion, let me commend the subcommittee for addressing
this subject. It is very important to many workers’ lives. While
finding solutions to the needs of employers and employees seeking
to increase workplace flexibility will not be easy, we believe that
beginning the dialogue on this issue is a necessary first step. Lift-
ing the current roadblocks in the FLSA to provide employers and
employees more options, such as flexing the work week, banking
comp time and salary basis reform, is a critical first step. Ensuring
that employers and employees be permitted to voluntarily choose
those options is critical.

Employers know that flexibility works, but only when it is chosen
freely by both parties. For those employees who receive cash over-
time and want to do so within the current FLSA framework, that
choice must be honored.

A cautionary note is in order, however. The solutions to work-
place flexibility must not be more complicated than the problem it-
gelf, The solution is too complex, and the requirements are too bur-
densome; employers will not offer it, and we will not have advanced
the cause of workplace flexibility. On the other hand, employee pro-
tections must be in place.

The challenge is to strike a balance and develop legislation that
the average small business owner can easily implement if they
choose, and employees can understand. We believe this challenge
can be met, and we look forward to working with all members of
the subcommittee on this very important issue,

Thank you, Mr. Chairman,

Senator DEWINE. Ms. Boyd, thank you very much.

g [’I]‘he prepared statement of Ms. Boyd may be found in the appen-
ix.

Senator DEWINE. Mr. Losey?

Mr. Losey. Mr. Chairman, members of the subcommittee, good
morning. I am Mike Losey, president and CEO of the Society for
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Human Resource Management. This is a professional society, and
it is the leading voice of the human resource profession in our Na-
tion, representing over 80,000 professional and student members in
over 430 chapters in many, many communities in our Nation,

I remind the committee, however, that these are individual mem-
bers. We do not permit employers to join.

Thank you for the opportunity to share my experience as well as
the experience of SHRM members from companies of all sizes and
all industries. These people are virtually unanimous in the opinion
of expressing a strong desire to update the Fair Labor Standards
Act and update it to reflect the realities of today’s work force,

Enacted, of course, in 1938, it is one of the Nation’s oldest labor
laws and has remained essentially unchanged since it has been es-
tablished. It has, however, served our Nation and our employees
well. However, to ensure its continued contribution to our global ef-
fectiveness, we must recognize that FLSA is outdated and in some
cases even unfriendly to our Nation’s businesses and their employ-
ees.

When the Fair Labor Standards Act was passed, as has already
been highlighted by my fellow panelists, it was clearly Depression
recovery-directed legisiation. The unemployment rate was 19 per-
cent when your predecessors debated this law almest 60 years ago.
The emphasis was on creating jobs. A 50 percent penalty was im-
posed on employers who worked employees beyond 40 hours.

However, I will remind everyone that in 5 years, World War Il
brought the unemployment rate to the lowest of this century, to 1.2
percent. Subsequently, employers began providing health insur-
ance, pension plans, and many other employee benefits, including
better practices, in an attempt to recruit and retain needed work-
ers.

And much more has changed. In 1938, fewer than 16 percent of
married women worked outside the home, Today, we all know it is
over 60 percent. And according to the U.S. Department of Labor
Women’s Bureau, and I quote: “Women are not only more likely to
work outside the home today than in the past, but they also spend
more time at work than did women in earlier years.”

Today, employers are faced with growing national and inter-
national competitive requirements. They have got to attract the
best in employees as well as attempt to moderate and control their
expenses.

Despite wide-ranging and successful efforts by employers to in-
crease our global competitiveness, employers have been limited be-
cause of the constraints by FLSA. We need your help to remove
some of these obstacles, and we believe this can be done in a man-
ner which truly provides flexible options for employees without ad-
versely impacting their interests.

One example that we have already talked about is the FLSA as
it relates to compensatory time off for private sector employees. We
are pleased that the Senate is working to address this issue
through the introduction of Senate bill 4, the Family Friendly
Workplace Act. While public sector employers are permitted to
allow employees to bank compensatory time off in lieu of overtime
pay, private sector employees do not have this option. In fact, as
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has been stated this morning, it is specifically prohibited, notwith-
standing the apparent satisfactory experience in the public sector.

Many employees today value and, I would argue, in some cases
actually need, time off more than cash as they struggle to balance
work and family demands, A 1995 U.S. Department of Labor Wom-
en’s Bureau survey found that the top concern of working women
is flexible scheduling in the workplace.

But. of equal importance is to note that much of the U.S. eco-
nomic growth is with small and medium-sized firms. These smaller
firms may have cyclical or irregular workloads and customer de-
mands. Although you can anticipate in our membership, our mem-
bers come from the largest of companies, given our breadth, they
also represent the sma]%er companies, and in fact over 56 percent
of our members are from companies with less than 1,000 people
and 44 percent are from companies with less than 500 people.
These companies need flexibility.

If these companies had the opportunity to work with employees
and offer compensatory time in lieu of cash for overtime, layoffs
during slow periods could be reduced, thereby promoting improved
job security and a more constant income level for the employee,

mployers would have more control over their costs in this kind of
situation without disadvantaging any employee. And if this hap-
pens, I predict there will be less employer reluctance to extend full-
time employment opportunities, and I know that that is an objec-
tive we all seek.

I want to emphasize, however, that SHRM also strongly feels—
and supports what has been said here already today-—~that protec-
tions must be in place to ensure that the employees are not coerced
into choosing compensatory time instead of overtime when it is not
their preference,

SHRM has also long supported allowing employers to adopt a
pay period of greater than 1 week and only be required to provide
overtime compensation for hours worked in excess of an overage of
40 hours during that period per week. Therefore, we commend Sen-
ator Asheroft for demonstrating his commitment to providing flexi-
bility to employees by including provisions in S. 4 which would
allow employers and employees to establish work periods of 80
hours over a 2-week period.

In conclusion, SHRM applauds Senator Ashcroft and you, Mr.
Chairman, the members of the committee, and the Senate leader-
ship for embracing a commitment to update the Fair Labor Stand-
ards Act for the 21st century. Representing human resource profes-
sionals who will be implementing these employee-friendly meas-
ures and offering them to employees, we look forward to workin
closely with Senator Ashcroft, the members of this committee an
their staff to ensure that balanced, easy-to-use and easy-to-admin-
ister legislation is achieved as it progresses through the legislative
process,

Thank you very much for your time.

Senator DEWINE, Mr. Losey, thank you very much.

['Izilrge ]prepared statement of Mr. Losey may be found in the ap-
pendix.

Senator DEWINE. Ms, Larsen?
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Ms. LARSEN, Thank you. Good morning, Mr. Chairman and mem-
bers of the subcommittee. I am Sallie Larsen, vice president of
human resources for TRW Systems Integration Group.

I would like to tell you today about a young Purdue University

aduate who returneg to her home State of California to look for

er first job. She was single and unemployed. At the time, she had
three main requirements for a job: fair pay, interesting work, and
of course, an office location near the beach. Her main requirements
were obviously in reverse priority order.

Twenty years later, this graduate is a young woman with man-
agement experience. She has a working spouse and three children
under the age of 7. Two of the children are in elementary school,
and two of them play soccer. She still has three main requirements
for her J‘ob: fair pay, interesting work, and of course, job flexibility.
She had to give up on that office location near the beach,

This woman is just one of the many employees at TRW who now
glace job flexibility at the top of their priority list. I am pleased to

e able to talk to the subcommittee about many of the employees
at TRW where we find that we have had to implement aggressive
and innovative human resources policies over the last 20 years. |
would also like to share with you some of our concurns,

is a global manufacturing and service company
headquartered in Ohio. We have both space and defense and auto-
motive services, and we employ 64,000 employees in 24 countries.

My group is the Systems Integration Group. We are a high-tech-
nology grovider of systems and services to civil, Federal, and inter-
national customers, as well as State and local governments.

For the past 10 years, I have been part of the management team
that has been charged with three main constituents that we have
to serve—customers, employees and shareholders. As our chairman
and CEO, Joe Gorman, has said, it is our job to “delight” these
three constituents.

The objective is to use our employees, by having them be “de-
lighted” as the way that we will then be able to delight our cus-
tomers and shareholders.

We believe our partnership with our employees is very serious.
This partnership is demonstrated by TRW's long history of pioneer-
ing successful human resource policies and practices. In 1980, we
implemented for the first time, flextime, and we were one of the
first companies to do that.

Flextime, which is different than comp time, is allowing employ-
ees to start and end around a flexible schedule around a core set
of hours, This was implemented within the regulations of the Fair
Labor Standards Act. At the time, the work force was delighted
with this flexibility.

Over the years, however, the bar has been raised on what “de-
lights” versus what “satisfies” our employees. They are high‘liy edu-
cated, they now have dual-career families, they have a diverse
work force, we have long commutes, we have people who want to
exercise, volunteer, pursue their educational degrees. This list
could go on, and it does.

What we have found is that it is critical for us to work with our
employees to maintain an opportunity for them to balance their
personal and professional lives.
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In today’s competitive market, we have found another reason to
look at raising the bar on what delights our employees. To compete
with hundreds of other companies in the Silicon Valley, which I am
sure you have heard about, where the want ads far exceed the reg-
ular newspaper, we are competing with other companies around
how to find and attract high-caliber employees.

When looking at flexible policies and programs that we could im-
plement, we turn to our employees and management and ask them
what would they want. Again, workplace flexibility was at the top
of the list.

We implemented what is called a “9/80” for all employees at 14
locations in 7 States. A California employee recently shared with
me how happy he was that he was able to take every other Friday
off to finall iy;e a Boy Scout leader for his son’s troop. This is an
hourly employee.

I am sorry that Senator Kennedy is not here, because he was
wondering how we were abie to achieve this without self-exemptin,
ourselves from the Fair Labor Standards Act. We did what we ca
a “work around,” working around the barriers of the Act yet still
being in compliance. What we did was we went into our systems,
and we moved our work week to end in the first week of the pa
period on Friday at noon. That means that employees could worl‘(’
their 40 hours within the first pay periocd and then work the rest
of their 40 hours in the second half of the work week. Employees
could choose to stay on the standard 5-day, 8-hour week if they
wanted to.

Where are we today? Management and employees are delighted.
Since implementation of our “9/80,” our attrition rate has dropped
from 24 to 12 percent—over one-half. In a recent employee survey
in one of our units, 93 percent of the employees said that they
would prefer to stay on a “3/80” schedule, and 83 percent of the em-
';I)‘lﬁwes said this was a key factor in their decision to stay with

JImagine the benefits. On the “9/80” schedule, employees could
ret up to 26 3-day weekends a year.

Based on the flexibility of this and other programs, we went into
our assessment mode and looked at what else we could do for cur
work force to again achieve employee delight. In our business unit,
we have a compelling business need to better understand our em-
ployee work habits. We decided to implement the professional work
schedule last year, which allows our exempt salaried employees a
2-week pay period for job flexing with their supervisors’ approval.

For example, an employee in my organization could flex by tak-
ing afternoons off when sie has a night class to study for her mas-
ter's degree in human resources. Sie is able to make up those
hours in the 2-week pay period.

Again, employee delight is measurable. At brown bag lunches
and open forums, my boss has asked employees, How do you feel
about this—have you taken advantage of the flexible work sched-
ule—and over two-thirds of the employees raise their hands.

Unfortunately, while the proessional work schedule helps our
salaried employees with 2-week 1jol&) flexing, partial-day time off and
additions] time off, we are unabile to offer this benefit to our hourly
employees. These employees, when I go o employee meetings and
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we talk about their concerns and issues around workplace flexibil-
ity, are amazed to learn that it is a 60-year-old law that keeps
them from being full members of our team. Their most common
complaint to me is: Why do you treat me as a second-class citizen?
I try to explain to them that it is not TRW that treats them as a
second-class citizen, but that it is the law.

When I evaluate these and other workplace flexibility programs
for our employees, I confess that the “me” factor dces play a part.
I joined the company 20 years ago, right out of college. I now have
a spouse who works for the Federal Government. So I have seen
first-hand that workplace flexibility and hourly leave do have a
positive effect on our parenting responsibilities.

I have three children. Two are in elementary school, and two
e&ay soccer. Bill coaches the soccer teams, and I am a soccer mom.

e also worry about when our 3-year-old, Jared, starts school and
after-school activities, and we both have parents who are reaching
their late seventies, and we worry about eldercare issues.

As you may have guessed, I am that Purdue graduate who start-
ed with TRW some 20 years ago. Do I want a company that offers
fair pay, interesting work and workplace flexibility? Definitely, yes.
To the limits of the current law, TRW has been able to prowcie all
three. I would like, personally and professionally, to be able to do
more.

I want to thank the committee for your efforts to look at the re-
form of the Fair Labor Standards Act in order to promote more
workplace flexibility.

I want to thank you for giving me this opportunity to tell TRW’s
story as well as mine. I would also like to acknowledge that my
daughter Kelsey is here today to see how Congress is working to
solve our problems together for this workplace as well as the work-
place of the future.

Thank you.

Senator DEWINE, Thank you, Ms. Larsen.

[’Izil]e ]prepared statement of Ms. Larsen may be found in the ap-
pendix.

Senator DEWINE. Ms. Korzendorfer?

Ms. KorzENDORFER. Good morning, Mr. Chairman and members
of the subcommittee. My name is Christine Korzendorfer, and I am
an executive assistant for TRW's Systems Integration Group’s Pro-
posal Operations. I provide administrative support to all levels of
senior management, including daily interaction with division and
operations-level staff. I am an hourly employee.

Thank you for inviting me here today to share my views about
legislation that may permit more flexible work schedules. I support
any changes in laws that will help workers better manage their
personal and professional lives. However, I am particularly inter-
ested in the idea that if current law is changed, as an hourly em-
ployee, I may have a choice of taking comp time in lieu of paid
overtime.

I am the mother of a 14-year-old daughter, Jennifer, who is with
me today, and a 2-year-old son, My husband is self-employed, and
he works 7 days a week, very long hours. Because of his schedule,
I am very responsible for running the household and for the well-
being of my children. I take them to the doctor, I go to their par-
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ent-teacher conferences, and I am getting my daughter prepared to
enter high school.

Because I work in TRW's Proposal Operations, I am on-call 24
hours a day. This means I could be working in the office up to 15
hours a day or, if I am not actually in the office, I am on-call via
a beeper in case someone needs to contact me.

My days are very long and stressful, but yet very rewarding.
This schedule provides me with a lot of overtime pay, and this pay
is important to me—however, the time with my family is also very
important. If I had a choice, there are times when I would prefer
to take comp time in lieu of overtime. What makes this idea ap-
fpealing is that I would be able to choose which option suits my
amily best.

Just recently, my son was ili, and I had to stay home with him,
I took a day of vacation, which I would have preferred to use on
vacation with my family. I did not want to take unpaid leave. On
the day he was ill, I had already banked 22 hours of overtime. If
I had had the choice, I would have used comp time in lieu of that
overtime for that day off from work. Besides, I would have only had
to use about 5%2 hours of comp time to cover that 8-hour day.

I would like to share with you another example when compen-
satory time would have made a great difference in my family’s life.
Three years ago, I had a miscarriage, which caused me to lose 2
weeks from my job. Then, 4 months later, I became pregnant, not
knowing that in my eighth month, I would be put to bed rest by
m%doctor. I subsequently delivered a wonderful, healthy baby boy.

o take the needed time off, I used all my vacation, my sick
leave, my long-term sick and long-term disability leave. This com-
bination of leave, however, did not cover my extended time off,
From there, I went to the Family and Medical Leave Act. The net
result is that I lost pay. However, if I had had a choice, I could
have used banked cofmp time in conjunction with this time off with-
out losing pay.

I am anticipating that when my daughter reaches high school,
there will be more demands placed on me to support her activities
and interests. This could include svorts, other after-school activities
and perhaps a job which may requice my time. These demands will
increase when my son reaches school age. Knowing that I could
have a choice in how to use my overtime would allow me to better
combine my family and work obligations—or maybe I would just
want to take flextime if that were an option.

1 appreciate the time you have given me to share my opinions
about comp time and flextime scheduling. I think that giving em-
ployers the opportunity to offer their employees flexible work
schedules to help them meet work and family commitments will in-
crease worker satisfaction and productivity.

I would like to add something that is not written in my state-
ment. I am happily pregnant again, due in August, and my doctor
has advised me that I could be put to bed rest again. Please pass
your legislation as soon as possible so that I can use my comp time
to cover my leave of absence.

Thank you.

Senator DEWINE. Thank you very much.
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Ms. Boyd and Mr. Losey, I wonder if either of you has looked at
the use of comp time and flexibility that public employees have. We
now have a few years of experience in that area. IYIow has that
worked?

Ms. Boyp. I can tell you that in State and local governments
which have been able to use comp time since 1985, I think the evi-
dence is that it works very well. People are very comfortable with
it, they know how to use it, and they use it frequently.

It is interesting if you look at the number of cases that have been
brought by employees or by unions regarding the use of comp time,
they are very, very few and far between, which suggests to me that
in fact ti;nployers and employees can work out these arrangements
very well.

Mr. Losey. I would second that. It is somewhat surprising that
we have second-guessing in regard to how this concept will work
given the fact that it has existed since 1978, and also an environ-
ment where the union membership is substantially greater than it
%s bl;l the private sector, around a 40 percent penetration rate. So
abor ig——

Senator DEWINE. Forty percent in the—

Mr. LosiEy. In the public sector versus the private sector, which
is about 11 percent.

Senator DEWINE, What about the coercive factor? There has been
the allegation, and additional witnesses will talk about that con-
cern.

Mr. LoseEy. Our position as I stated is that there should be no
coercion. It simply will not work.

Senator DEWINE. But what does experience tell you in the public
sector, though?

Mr. Losey. In the public sector, I do not know of bad experience
in that area, including the historical reluctance of labor for this
type of issue.

Senator DEWINE, Ms. Boyd?

Ms. BoyD. There are very, very few cases regarding coercion or
when people have the ability to take their comp time or flex time
in the public sector, which suggests to me that it is working well.

Senator DEWINE, Ms. Larsen, you talked about the sort of dou-
ble-standard or dual system between exempt and nonexempt em-
ployees. Does that create any morale problems or questions? You
related some questions that you have heard that have been raised.

Ms. LARSEN, Definitely. In our workplace, we work in teams for
the most part, an as Christine noted, she is part of the Proposal
Operations team. So you have groups of employees going in, work-
ing long hours to win a piece of new business for the company, and
a certain class of employees could use the advantages of the profes-
sional work schedule to perhaps have approved time off later with
their supervisors’ approval. Currently, our nonexempt hourly em-

loyees do not have that option. That is where a lot of the mis-
nderstandings come about “Why me?” They take exception to that
agt since they consider themselves professional employees at their
obs.
! Senator DEWINE. These would both be members of the same
“team”?

38-158 - 97 - 3
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Ms. LARSEN. Right. They are putting together a proposal to win
new work on a new software system. They would be working as
Christine does to ﬁet the proposal written, to get it edited, to get
it out the door—they are all there for all those hours, eating all
that pizza.

Senator DEWINE. OK. You talked, Ms. Larsen, about what TRW
has done in regard to flextime or the flexible week. I guess a ques-
tion that I would have as I was listening to the testimony is, well,
if it is that simple to do, what is the problem? I mean, if you can
do that now, what is the problem—or is it that simple?

Ms. LARSEN. "Well, that is exactly the answer. The testimony
made it look !'ke it was done with mirrors, but it really requires
a lot of hard work. To implement the professional work schedule,
we worked over a year. We had to put in a complete new payroll
gystem and time-tracking system to accommodate those schedules,

imilarly with our “9/80,” to Senator Kennedy’s question, we had
to then go in and revamp what was seen as the normal work week,
which ends on Friday at the end of the day, and we moved that
up to Friday noon in terms of our systems capability.

So there is a lot of behind-the-scenes work, and it costly.

Senator DEWINE. You are maintaining a dual system, basically.

Ms. LARSEN. Absolutely.

Senator DEWINE. And of course, I would assume that that is a
hurdle that certainly smaller companies would not be as likely to
want to Fo over, and maybe some big companies would not want
to as well. That is a hurdle.

Ms. LARSEN. Well, what we did was to look at what was the cost
of implementing both in management time and in employee time
in the implementation phase versus what we would get out of it by
achieving our employee delight factor.

Senator DEWINE. OK. Senator Wellstone?

Senator WELLSTONE. Thank you, Mr. Chairman,

I have just a couple of questions, but first a quick response to
the experience in the public sector. I think somewhere around 40
percent of the public sector work force is unionized, which gives
them bargaining power, which gives them protection vis-a-vis
abuses that could take place, whereas I think in the private sector,
it is about 12 percent. I think that is not an unimportant statistic
or an unimportant context to consider here.

Mr. Chairman, 1 wonder if I could just have included in the
record—I have been locking at some of the coalition members of
the Flexible Employment Compensation and Scheduling Coalition,
and I note they include the Labor Policy Association, the National
Association of Manufacturers, the National Federation of Independ-
ent Business, the National Restaurant Association. The reason I
mention this is because I think all of these organizations and some
others listed here were strongly on record as opposed to raising the
minimum wage—as long as we are talking about what benefits
workers and families. And I am going to do m]y own research to see
where people stood on the Family and Medical Leave Act.

So é I could ask unanimous consent that this be included in the
record.

Senator DEWINE. Without objection.

Senator WELLSTONE. I thank the chair.
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{Information referred to was not received by press time.]

Senator WELLSTONE. Ms. Boyd—— i

Senator DEWINE. If I could—I cannot resist this, Paul—are we
going to get into what every witness thinks about every public pol-
1cy issue? I suppose we could do that.

Senator WELLSTONE. No, Mr. Chairman, but when we are talking
about fair labor standards, we are talking about wages and work-
ing conditions, and we are talking about amending it——

- Senator DEWINE. I understand.

Senator WELLSTONE [continuing]. So I thought this was relevant
background material-—not every issue, but just these issues which
affect working families,

Senator DEWINE. I understand. Go ahead.

Senator WELLSTONE. I thank the chair.

Ms. Boyp. While we are clarifying things, let me be clear that
the Labor Policy Association took no position on the minimum
wage increase,

L:)nator WELLSTONE. The Labor Policy Association took no posi-
tion?

Ms. Boyp. That is right.

Senator WELLSTONE. OK, fine. That is good to know; I thank you,
and I stand corrected.

I think the rest of my statement was accurate on the different
organizations, and it is just interesting to have it on the record to
see the different frameworks from which people are operating.

Ms. Boyd, you claim in your prepared statement that “real work-
place flexibility works only when employers and employees can
aFree on mutually beneficial arrangements such as flexible sched-
uling”—and I emphasize this because I think you are absolutely
right about this part of it. Choice is key.

But Senator Ashcroft’s bill, which is what we are discussing, does
not ensure that choice for employees. Instead, the employer can
deny a worker’s request to use comp time, even if that request is
made months in advance, if the employer decides that granting the
worker’s request will “unduly disrupt the employer’s operation.”
How does this language ensure the choice that you say is so impor-
tant? I think this was the point that Senator Kennedy was trying
to make earlier about who has the choice.

Ms. Boyp. First let me say that that standard, being able to take
compensatory time with reasonable notice and unless it is unduly
disruptive, is exactly the same standard that State and local gov-
ernments have used since 1985 and which I believe has been the
subject of fewer than a dozen reported cases, which again suggests
to me that employees and employers can work these things out.

I do believe that employee choice is preserved. I think the choice
that Senator Kennedy was asking about was would people truly
have the choice whether to continue to receive their overtime in
cash or to bank it in comp time, and I absolutely believe that that
is preserved in S, 4.

I also think with respect to when people take the time for comp
time that that is something that employers and employees can
work out. And if you are an accounting firm and you have a lot of
nonexempt emﬁloyees, you could %ve somebody a year's notice, and
the first 2 weeks of April is probably never a good time to take off.
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So it is something that employers and employees can and are able
to work out together.

Senator WELLSTONE. Well—and there are so many good panelists
here, and I do not want to use up all my time—but it seems to me
that as a matter of fact, it is pretty clear in this bill that even if
a worker makes a request, an employer can turn it down, and the
experience you draw from is public sector with this operative lan-
guage, and I think that that is comparing apples and oranges be-
cause in the public sector, well over 40 percent of the work force
is unionized, and you have nowhere near that in the private sector,
which gives those workers some power, which gives them some bar-
gaining power, which gives them some protection, not to mention
all the ways in which public sector is more public, and not to men-
tion a whole host of other benefits that workers have which give
them leverage.

So I again come back to this whole question of where are the real
guarantees going to be if we are talking about doing away with the
40-hour work week.

Ms. Boyp. Well, I do not think we are talking about doing awa
with the 40-hour work week, just as a starting peint. But secon
from personal experience, I was a public sector employee—I worke
for the DC. courts when I was in law school—and { was not rep-
resented by a union, and I made no money. But every time I
worked overtime, I chose comp time because I knew I needed the
time off during exams. That worked very well, and I believe that
that will be and has been most people’s experience in the public
sector with comp time and that it can work equally as well 1n the
private sector.

Senator WELLSTONE. Well, just for the record, in the Ashcroft
bill--and there are different biils here—it is an 80-hour framework.
And one more time-I am sorry to keep focusing on this point, and
we may have to come back to this later—but your experience was
that you worked in DC.—is that correct——

Ms. Boyp. Yes. ’

Senator WELLSTONE [continuingl. And you did not have a union
representing you, but you had no problem; correct?

Ms. BoyD. Absolutely.

Senator WELLSTONE. OK. That is good. But as a matter of fact,
I have had an opportunity to spend a good part of my adult life
with wage-earners in many nonunion workplaces, and 1t is not al-
ways such a pleasant experience. And I would remind everyone
here that there have been plenty of articles and plent{‘ of exposes
about plenty of the violations of some of the laws we have on the
books right now guaranteeing workers a safe workplace and decent
working conditions. There are whole industries where we have that
problem right now. So I do not think we should be too abstract
about this—quite apart from your own experience. And I under-
stand your point, but I think

Ms, Boyn. I am sorry—I absclutely agree that enforcement is
key, that it is important and that those kinds of working conditions
which you are speaking of should be treated accordingly. But I
guess one question that 1 would have for you is whether we are
oing to continue to legislate to the lowest common denominator.

y not allow the TRWs of this country—which I believe are the
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majority of kinds of employers that we have in small, medium, and
large-sized businesses—why prevent what they are willing and
able to do for their employees?

Senator WELLSTONE, I think that Ms. Larsen’s testimony was
fascinating, and in fact, I may want to get some written questions
to you all if that is okay, because I think everybody here has had
something important to say. They have been able to do that within
the context of existing law.

The point that was made was yes, but we have got to go through
some of these requirements and some of the paperwork. But I
would like to note that you would have to make the same kinds of
adjustments with this proposed change in the law. The only dif-
ference is that with the existing law, we pay people time and a half
when they do overtime work. We have a 40-hour work week, we
have a fair labor standard, and we live up to it.

Ms. Boyp. I believe Ms Larsen’s point was also, though, that
they could be doing a whole lot more; that they do what they can
under the current law, but that it is difficult and that they could
do a lot more.

Senator WELLSTONE. I thank the chair, and I thank the other
panelists,

Senator DEWINE. Senator Enzi?

Senator ENZI. Mr. Chairman, it is a delight to have a panel with
so much expertise as well as first-hand experience, actually work-
ing with the problem. I like that. And it will not be possible to
cover in 5 minutes the questions that ought to be asked on this,
so I will ask unanimous consent that I be able to address some
quclalstions in writing and have their responses put in the record as
well,

Senator DEWINE. Without objection.

[Questions of Senator Enzi may be found in the appendix.]

Senator ENzI. Thank you.

I will change the subject slightly now. We talked a little bit
about the Family and Medical Leave Act and its successes. Mr.
Losey, would you say that this Act has been as successful as the
Zdn';inistration has made it out to be? Is everything good with that

ct?

Mr. Losey. No, Senator. I think it reflects a couple of things. One
thing is the existing practices of enlightened employers. That ex-
isted prior to the passage of the Act; it has existed since then. 1
think another issue is a survey that was referenced by the Senator.
This was conducted very, very soon after the regulations were is-
sued. I remind the committee that this was a 13-page law that re-
sulted in 300 pages of regulations.

Our experience and my personal experience, Senator, is that
many employees still, even now, and certainly at the time of the
survey did not understand their rights, and many employers did
not, either.

Our feedback from our members—and we have constantly gone
back and asked them to give us specific examples—two-thirds of
them claim that they can point to almost daily problems with try-
ing.to administer within the law the Family and Medical Leave
Act, particularly with intermittent leave. And I am not ¢rying to be
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humorous, but I think a lot of people who say it is no problem are
not operating within the law,

Senator ENZI. Thank you. I am also concerned a little bit with
the impression that people have that the Family and Medical
Leave Act only requires unpaid leave from work. Can you give me
some comments on that?

Mr. LosEy. Well, that is really not the case because a substantial
portion of the leave %ven in many companies’ practices is paid; 1
think it is more than half.

Also as we know, in other cases, companies have historically pro-
vided in demanding situations—because these are employees, and
employees are not the enemy-~accommodations for serious illness,
disability, family matters. That has been my experience. In my 35

ears in this field, I have never turned down a request for extended

eave because of a demanding personal situation,

Senator Enzi. It is alse my understanding that if we do—and 1
would love to be able to picK our brain a little bit here—that if
we do expand the Family and Medical Leave Act, it would perhaps
raise some privacy questions, as I think it already has. Have you
had any comments from your membership that have talked about
private-related issues?

Mr. LosEY. Well, in the current situation, it is limited to the ur-
gent family matters. If we extend it to this public interest type of
situation, then how does the employee notify for perhaps very per-
sonal reasons what the nature of the leave is?

And yes, to answer your question succinctly, we have had that
issue come up. It is not a note from the doctor anymore. Maybe it
is a note from the soccer coach or from the principal. This 1s the
type of administration that if this Nation burdens every employer,
I mean, to create a mandate at this level is not insignificant.

Senator ENzI. I know that there is concern by people talking
about what has happened.

Ms. Larsen, TRW is a considerably bigger company than any of
them that I deal with, and when you have done this “work around”
policy, you talked about having some groups that were set up. Even
setting up the groups, is there some potential 1zzal liability that
the company worries about?

Ms. LARSEN. I am not sure I understand the question, but our
most common practice when we look at employee benefit programs
and ch. fes is to go to our work force through employee meetings
and what we call “sensing sessions” and ask them what would they
like, what would they prefer,

Are we concerned about some of the practices that we have im-
plemented now? We have found that they are within the limits cof
the law and that they are making a return for us in terms of some
of the statistics I quoted in terms of our retention. Also, right now
we are on a very steep growth curve, so we have been able to at-
tract some employees who clearly say in the interview that this is
the key reason why they prefer to come to TRW.

Senator EnzL. I will phrase the question a little differently, then.
The work group is the only mechanism that allows you to do that.
If you had a smaller work force and could not have the same work
group a%proach, would f'ou still be able to do the “work around” sit-
uation that you are able to do now? How small a business do you
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think would be able to take advantage of the same things that you
are able to do, I think, because of size?

Ms, LARSEN. Well, no, I disagree to a certain extent, and maybe
that is what is a little misleading. We are able to do it because of
gize, but actually, I believe there is more cost when you go to size
because we have large HR information systems that keep track of
our employees, keep track of family and medical leave. So when we
do our “work arounds,” we have not only got to do the communica-
tion to the employees, but then we have to go back to the system.
In our smaller unit, you do noc have that same issue because the
computer systems are not as complex, the tracking systems are not
as complex. They would still have to do something to make that
happen. Sometimes size works for you, sometimes it works against
gou. So, not being in that small company, I could not say for sure,

ut for us it was a cost factor that we had to spread over our larger
base. And I would guess for a smaller company, depending on the
type of information systems they use, that they would have to
make the same cost-benefit trade-offs.

Senator ENzi. And small business has such a problem of not
wanting to hire an attorney to decide everything that they are re-
luctant to change any of the start-of-the-week and end-of-the-week
situations that might be necessary.

Ms. LARSEN. Well, it is a complexity, and especially, depending
upon what State you operate in, it can i)ecome even more complex.

Senator Enzl. Thank you. I will submit some other questions,
Mr, Chairman,

Senator DEWINE, Ms. Boyd, the statement has been made sev-
eral times here today that the Ashcroft bill would abolish the 40-
hour work week, and you started to answer that. I wonder what
your comments are about that?

Ms. Boyn. Yes. Unfortunately, Senator Wellstone is not here to
hear this. I think there is a very common misconception about this.
S. 4 adds additional options onto the Fair Labor Standards Act.
Without written agreements, employees and employers could not
flex beyond the work week or have a biweekly schedule, bank cred-
it hours, or choose comp time, Without those agreements in place,
either through collective bargaining or individually, the basic 40-
hour work week, the basic FLSA provisions as we know them, con-
tinue to operate. These are just additional options that would be
available.

Senator DEWINE, And again, this has to be an agreement——

Ms. Boyn. It has to be a written agreement.

Senator DEWINE [continuingl. That is entered into between the
employee and the employer,

Ms. Boyp. Right. And I think verg strong coercion language has
also been included, which I do not believe is present in any other
labor law that I am aware of.

Senator DEWINE. Well, what is the protection? I would like you
to talk about that for a moment. What is the protection against the
coercion or the potential of coercion? What 1s to stop—and I will
just be real plan about it—what is to stop an employer, if this bill
passes, from saying it works to his benefit to have a 50/30 work
week, for example, and not pay overtime——

Ms. Boyp. And not pay overtime.
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Senator DEWINE [continuingl. Or not pay it in the conventional
way.

Ms. BoyDp. In that circumstance just as in the current law, if you
were an employer who was not paying overtime at all after the 40
hours, you would have exactly the same kind of recourse as an em-
ployee. You can call the Department of Labor—they are obligated
to pursue those kinds of complaints—or you can get your own at-
torney, and the employer without the agreement being in place
would be required to go back and pay time and a half cash over-
time, the possibility of double damages, attorney’s fees, costs, civil
and criminal penalties, just as is the case under the current Fair
Labor Standards Act.

Senator DEWINE. Mr. Losey?

Mr. Losgy. Well, sir, on the coercion issug, under current law,
we frequently have a problem with employees who volunteer for
overtime. The law specifically says that you cannot require nor per-
mit, and I think we have to prove, and we have proven with that
situaticn, that employers can understand the law; they do not per-
mit employees to volunteer for overtime, they pay it if it works—
even if it is worked unapproved, retroactively, it is paid.

The second issue—and I do not want to speak negatively in
terms of the labor input here today—but I have some concern if it
is only the employer held accountable for the ahsence of coercion,
how do they control coercicn if it comes from the union? Frequently
in the workplace, the union, as a free and democratic society, can
exercise its own influence on workers. Would the workers be pre-
empted from the rights under the law for which the employer has
no control because of—you understand my point.

The second and most important thing, sir, is that we are not
talking about coercion—we are talking about options and choices.
We have an intelligent work force. They are aduits. We have seen
that when people have flexible benefits—how much vacation do you
want, how much life insurance, what health insurance—they react
very positively. When they have 401(k) plans and investment op-
tions, they react very favorably to fitting their company commit-
ment to tﬁ,eir welfare to their personal needs, When you retire, do
you want it in cash, do you want it in a 10-year period certain—
all of these options have proven there is no question no one would
give it up. So when the employee is fully protected, why would we
not offer this option?

Senator DEWINE. In regard to Senator Welistone’s concern that
if an employer denied the drawing down of the banked comp time,
the standard is what for that? Would you tell us again?

Mr. Losey. My understanding of the law, sir, is that when the
employee accumulates and has decided he wants time off in the fu-
ture at the time and a half rate, the company cannot unreascnably
withhold that. There is a minor exemgtion where there would be
a significant disadvantage. It might be limited to a situation where
someone is in charge of the oven, and if they all leave, the oven
goes cold, something like that,

But I do not think it would be to the employer's advantage to
lose it, because they will lose the privilege. They will respond to the
occasion. They are good citizens for the most part. And we will be
the first ones, for any employer who abuses this and thereby jeop-
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ardizes the right of right other employers and employees to bring
it to anybody’s attention, to get the sanctions.

Senator DEWINE. This standard, which in essence says the em-
ployer must allow the employee to use the corap time within a rea-
sonable time if such use does not unduly disrupt the operations of
the employer, is a standard which is currently in law today for
public employees; is that correct?

Ms. BoyD. Yes, and in fact——

Senator DEWINE. So we have had some experience with that lan-

guage.

Ms. Boyp. Absolutely, and the Department of Labor has written
regulations around that after notice and comment, and there has
been 10 years, now 12 years’ worth of experience with that exact
standard.

I would also like to point out that while I thin this law originally,
or at least the comp time parts of it, were based on the State and
local government experience with comp time, the comp time provi-
sions contained in S. 4 have many more employee protections that
are not available to State and local government employees. There
is an annual cash-out provision; employees can ask to cash out un-
used comp time banks at any point.

Shenat,or DEWINE. They can give 30 days’ notice and cash it out;
right.

Ms. Boyp. And employees have to do that within 30 days. Em-
ployers cannot discontinue programs without giving employees no-
tice, and they cannot draw down banks below 80 hours. There are
many, many more employee protections, I think in part to address
some of the concerns of Senator Wellstone and his colleagues.

Senator DEWINE. I would like to thank the members of the
panel. Ms. Korzendorfer, l%ocd luck. That is good encouragement for
us, and we will certainly keep that in mind.

Let me also, Ms. Larsen, as the father of eight children, con-
gratulate you and Kelsey. Kelsey has done very well. She has held
up through some very long questions by the members of the sub-
committee.

We thank all of you very much, and I will at this peint invited
our third panel to come forward.

Senator DEWINE. As tae third panel is coming up, let me begin
to introduce them. The fivst witness is Mark Wilson, who is the Re-
becca Lukens Fellow in Labor Policy at the Heritage Foundation.
Previously, he served a5 a senior economist in the United States
Department of Labor. Mr. Wilson has numerous publications relat-
ing to labor policy issues.

Our next witness will be Mr. William Kilberg, who represents
the Fair Labor Standards Act Reform Coalition. His testimony will
be based on his experience as a management attorney and his
former experience in forcing the Fair Labor Standards Act as Solic-
itor of the United States Department of Labor.

Karen Nussbaum, who will be our next witness, is director of
Working Women’s Department of the AFL-CIO. Previously, she
served as the director of the Women’s Bureau at the United States
Department of Labor. She is a working mother and has been a
labor advocate for 25 years.
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Dr. Edith Rasell is an economist at The Economic Policy Insti-
tute, and she has offered to share her thoughts and concerns about
flexible work options.

We will start with Mr. Wilson, and I would ask everyone if they
could to try to keep to a 5-minute time period for your oral state-
ments. As you all know, your written statements have already been
subm(iitt,ed, and for all the panelists they will become part of the
record.

Let me just say to our panelists that I appreciate very much as
chairman of the subcommittee the fact that we did have these
statements to us. We generally follow a 24-hour rule, and we were
pretty close to that, so I appreciate that very much. It makes it
easier for us to prepare for these hearings, and we hope that future
witnesses in days ahead can comply with that rule as well as the
panelists did today.

Mr. Wilson?

STATEMENTS OF MARK WILSON, REBECCA LUKENS FELLOW
IN LABOR POLICY, THE HERITAGE FOUNDATION, WASHING-
TON, DC; WILLIAM J. KILBERG, FAIR LABOR STANDARDS
ACT REFORM COALITION, WASHINGTON, DC; KAREN NUSS.-
BAUM, DIRECTOR, WORKING WOMENS DEPARTMENT, AFL.
CIO, WASHINGTON, DC; AND DR. M. EDITH RASELL, ECONO-
MIST, THE ECONOMIC POLICY INSTITUTE, WASHINGTON, DC

Mr. WiLsoN. Thank you, Mr. Chairman members of the commit-
tee. Thank you for inviting me here to testify today on the need to
reform the Fair Labor Standards Act to provide for flexible work
schedules.

As you have noted, my testimony will be entered into the record,
and I would just like to summarize it if I could.

Over the past 25 years, the United States has moved from a
manufacturing economy to a global service economy, and more and
more American women are working than ever before. As others
have noted, we all intuitively know this. I would like to take a few
moments here to provide some actual numbers behind this to give
yon an idea of the extent to which it has changed over the past 25
years.

Women now account for over 46 percent of the labor force, up
from 29 percent in 1950. The labor force participation rate for mar-
ried mothers with children under the age of 6 has increased from
11 percent in 1950 to over 47 percent today. In 1995, well over 68
percent of all mothers with children under the age of 18 were in
the labor force.

In 1995, according to the Bureau of the Census, only 5.2 percent
of all families mirrored the traditional “Ozzie and Harriet” style of
family structure—a married couple with a wage-earning father and
a stay-at-home mother with two children.

In 1995 as well, almost 75 percent, or 18.4 million married fami-
lies with children had both spouses working, and in over 38 percent
of these families, women were working full-time all year around.

The concerns over the well-being of families often force women,
single parents, as well as husbands to choose not to work or to
change jobs or to forego a jub that draws on their full talents, as
our previous panel identified. In many cases, this scenario could be
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avoided by enabling employers to offer flexible schedules to their
workers. The FLSA in some regards currently impedes an employ-
er's ability to accommodate employee requests fur greater flexibil-
ity, however.

The Department of Labor has even prosecuted employers for vio-
lating the Fair Labor Standards Act by offering their workers the
same flextime options that Federal Government employees cur-
reutly enjoy.

The concept of alternative work schedules, flextime, compressed
weeks, flexible credit hour programs, is not new or untested. They
were first introduced in Germany in 1967 as a means of relievin
commuter lgmb]ems. Shortly thereafter, employers in Switzer]anﬁ
began to offer flextime as a way to attract women with family re-
sponsibilities into the labor force.

The Hewlett-Packard Company was the first to introduce flex-
time in the United States in 1972, and it was mentioned in the pre-
vious panel; TRW introduced it in 1980.

Since then, however, the number of private sector workers taking
advantage of flextime or some form of compressed work week
schedule in the United States has grown relatively slowly. In rec-
ognition of this, in 1978, Congress passed the Federal Employees
Flexible and Compressed Work Scnedules Act that enabled Federal
workers to arrange alternative work schedules to meet their per-
sonal needs. It was so successful that Congress extended the pro-
gram in 1982 and then made it permanent in 1985, as well as ex-
tl%ré%ing it to all public sector werkers, State and local workers, in

Organized labor has been a vocal opponent of enabling private
sector employers to offer flexible schedules, particularly compressed
work weeks, outside the context of collective bargaining. Federal
employee unions, however, recognize the value of flextime to their
members despite testimony from leaders in the AFL-CIO strongly
opposing flexible schedules. In 1976 when this subject was first de-
bated in Congress, members of the oldest and largest independent
union of Government workers, the National Federation of Federal
Employees, mandated their leadership to seek flextime work sched-
ules, and the American Federation of Government employees
voiced their support for the concept of flextime and proposed its
broader implementation.

By 1992, 528 Federal union contracts contained provisions of al-
ternative work schedules, and in 1998, well over 40 percent, and
in some quotes, 52 percent, of Federal employees were taking ad-
vantage of various flexible scheduling arrangements.

The Fair Labor Standards Act was enacted to protect low-skill
and low-paid workers, but in today's economy where both parents
are likely to be working, its rigid and inflexible provisions hurt
more than they help.

Given the sucress of the Federal program, it is disturbing that
after nearly 20 years since flextime was first introduced in the
United States, only 15.3 percent of all private full-time employees
are working on flexible schedules.

Enforcement is important. In last year's budget, DOL's Wage and
Hour Division and the Employment Standards Administration re-
ceived a substantial budget increase precisely to add more inspec-
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tors. It is important. It is also important to keep in mind that the
complaints related to wage and overtime provisions of the Fair
Labor Standards Act have been declining and as a percentage of
total employment, are very, very small.

Congress should extend the same freedom to private workers
that Federal emploYees have, flextime, and enable employers to
offer flexible schedules and compensation options to their workers.
As a Federal employee, I took advantage of flextime, and I was not
a member of a union, and my wife significantly appreciated the fact
:;ihat 1 could flex my schedule out to attend to the needs of our chil-

ren.

Thank you very much.

Senator DEWINE. Thank you, Mr. Wilson.

{'Ig}e }prepared statement of Mr, Wilson may be found in the ap-
pendix.

Senator DEWINE. Mr. Kilberg?

Mr. KiLBERG. Thank you, Mr. Chairman and members of the
subcommittee. My name is Bill Kilberg, and I am a partner with
the law firm of Gibson, Dunn and Crutcher. I am here today rep-
resenting the Fair Labor Standards Act Reform Coalition, which in-
cludes a wide range of associations and individual employers who
are concerned about white collar exemption provisions of the Fair
Labor Standards Act.

The FLSA too often has frustrated these employers’ efforts to re-
spond sympathetically and effectively to their employees’ needs.
Both as a management attorney and, in a former life, as Solicitor
of the United States Department of Labor, charged with the re-
sponsibility of enforcing the Fair Labor Standards Act, I have expe-
rienced the law’s inflexibility. While the underlying goal of prevent-
ing work force exploitation retains its validity, the FLSA’s 60-year-
old structure far too often works against the interests and desires
of the employees it purports to protect.

That is why S. 4, the Family-Friendly Workplace Act, is so im-
portant. As other witnesses have noted in some detail, Senator
Asheroft’s proposal offers several carefully-measured workplace
s%heduling options that will facilitate flexibility while preventing
abuse.

Less attention has been paid, however, to another aspect of S. 4
that I believe is mout eritical, and that is clarification of the so-
called salary basis test. This regulatory standard—and it is that,
regulatory, not a statutory standard—is one of many measures
used to determine whether a specific individual is an exempt “exec-
utive, administrative or professional” employee. This test provides
that an employee is compensated on a salary basis only if he or she
receives a predetermined weekly salary that “is not subject to re-
duction because of the quality or quantity of work performed.”
While deductions are permitted for absences of a day or more for
reasons such as illness or vacation, deductions for less than a full
day’s absence violate the definition.

A problem has arisen because of misinterpretation of the regula-
tion. Seizing on language in the introductory section of the regula-
tion, stating that a salaried employee should not be subject to de-
duction from pay, a perception has developed that salaried status
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can be lost based on the mere theoretical possibility of deductions
applicable to the employee.

n recent years, starting in about 1990, most courts have applied
the “subject to” principle as an ironclad rule which unequivocally
mandates a loss of exemption if anyone can come up with a theo-
retical circumstance under which existing employer policies might
allow improper deductions. B?ginning with the Ninth Circuit’s deci-
sion in Abshire v. County of Kern, and mushrooming in a series of
subsequent cases such as Martin v. Malcolm Pirnie, Inc., courts
have demonstrated a willingness to deny exemptions based on
nothing more than this draconian “subject to” theory.

The consequences of this misinterpretation re enormous. In
Pirnie, for example, only a very small handful of partial-day deduc-
tions had been made—about $3,000 worth over a 2-year period.
The court itself labeled these as “de minimis.” Many of these de-
ductions were entirely understandable.

One employee, for example, properly concerned that any pay for
time worked on her doctoral thesis would be allocated to corporate
overhead and thus improperly pe charged to government contracts,
voluntarily directed that she did not want to be paid for the por-
tions of workdays so spent. Under S. 4, the employer would have
been free to grant such leave by agreeing to provide premiums for
any overtime pa}y]' worked in that week. In Pirnie, however, the
court held that the employer's “policy” of allowing such deductions
caused not just this employee but an entire class of highly paid en-
gineerinF professionals to lose their FLSA exemption for a 2-year
period, leaving the employer with a liability approaching three-
quarters of a million dollars.

In the short term, the burden of such decisions falls primarily on
employers in the form of outrageous damage awards paid to em-
ployees who could not have expected overtime premiums for their
hig{ly skilled and highly paid jobs. For private sector employers
alone, according to a study by the Employment Policy Foundation,
potential damages are at least $20 billion a year. In the public sec-
tor, the number increases by a multiple,

In the long-term, however, employees bear the brunt of these
legal anomalies. Faced with the possibility of high dollar damage
awards, employers are not willing to leave their heads on the chop-
ping block. Instead, they are changing personnel policies to make
absolutely clear that no employee ever can take partial-day leave
unless it falls within the statutory exemption found in the Family
and Medical Leave Act. Employees who want to attend to personal
matters are welcome to do so, but only at the expense of taking a
full day off.

The salary basis issue has been an active concern of Congress for
a number of years now. A bipartisan proposal in the House of Rep-
resentatives cosponsored by Representative Rob Andrews and
Thomas Petri received a hearing as early as 1993. At about the
game time as Senate floor debate on the FMLA, Members of both
sides of the aisle acknowledged the need for stand-alone legislation
to address salary basis concerns for partial-day leave not mandated
by the FMLA. Proposals from Senator Kassebaum and Senator
Asheroft followed, but neither bill received action during the 104th
Congress. Separate legislation was also sponsored on the House
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side by Representative Petri, addressing both the salary basis issue
and other badly needed reforms,

S. 4 provides the best opportunity to date for a meaningful and
eﬁ’ecfive remedy. I urge the subcommittee to act quickly on the pro-
posal.

Thank you very much,

Senator DEWINE. Thank you, Mr. Kilberg.

[’I(‘i};e }prepared statement of Mr. Kilberg may be found in the ap-
pendix.

Senator DEWINE. Ms. Nussbaum?

Ms. NussBaUM. Thatk you, Mr. Chairman, for the opportunity to
present the views of the AFL-CIO and of working men and women
on S. 4 and the time-money stress felt by many working families.

At the AFL-CIO, I direct the new Working Women’s Department,
and as you mentioned, for the past 25 years, | have been an advo-
cate for working families and particularly working women and am
myself the mother of three young children.

Of the years, I have talked with thousands of working men and
women in every walk of life about today's subject. And when I
gserved as director of the Women's Bureau, I initiated “Working
Women Count,” a survey of more than 250,000 working women,
conducted in 1994, and I have been gratified by the many ref-
erences to it by Senators and other witnesses alike.

Over the last 25 years, a new picture of working families has
come into focus, a picture in which family incomes are down for
most families, the gap between the top fifth of families and the rest
is growing, and work hours are up.

The need to make up for declining wages is creating more time
pressures on families who need to spend more hours in the paid
work force, and that is part of the cause for the record numbers
of women who now work for pay.

As a result, many families feel they are just barely keeping it to-
gether. As a man in Birmingham told us, “I've got a middle-class
job, but I cannot afford a middle-class car or a middle-class house.”
And a working mother spoke for many when she said, “My life feels
like I am wearing shoes that are two sizes too small.”

“Do not get me wrong—women like working, but they have seri-
ous concerns about the job and identify stress as their number one
problem. The solutions are clear if not simple. They are time and
money. Workers today feel compelled to spend more hours working,
taking time away from their family and community life—but the
important issue here is control over working hours.”

Women around the country have explained to me that flextime
that provides flexibility to the employer, but wreaks havoc on an
employee’s schedule, is no solution. This was voiced to me by the
female bank executive who was repeatedly expected to work late
with no notice; the waitress at a diner who was suddenly changed
to the night shift despite the fact that she had no child care in the
evenings, and the nurse, scheduled to work a second shift only an
hour before her first shift ended.

When you ask these workers and many like them if changing the
40-hour work week helps them, they respond with a resounding
“No.” In polls done last veur, majorities responded that, yes, they
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want more family time, but they do not support changing laws that
provide overtime pay for 40 hours.

Moreover, those people actually covered by the Fair Labor Stand-
ards Act say they are far more likely to want overtime pay than
the time, en low-income workers choose to work overtime, the
do it for the money, and when the right to overtime pay is chal-
lenged, these workers say they fear they will never see the money
again.

With rising productivity, profits, stock market and CEQO pay-
checks, we can do better than provide the no-win choice of time or
money. We need to provide real control over work hours and make
it possible for working families to afford to take time off by build-
ing on what works-—for example, expand the FMLA to cover more
workers and provide time off for more family needs; set higher
standards for fair pay. Passing an increase in the minimum wage
was an important first step. We also need to enforce and expand
equal pay laws identified by working men and women as an impor-
tant way to improve family incomes and having the resources to
adequately enforce current minimum wage and overtime laws, And
we need to provide paid leave for basic needs. You. know, fewer peo-

le are covered by paid sick leave, paid vacation or paid family

eave,

At the same time, the Commission on Leave report recommends
that institutions develop paid leave systems.

With all this in mind, allow me to turn my attention to S. 4, the
so-called Family Friendly Workplace Act. at S. 4 purports to do
is to give working families what the sponsors elaim to be a new op-
tion, but in fact S. 4 means more control for employers and less
money for working people. Let me give you a few examples of why
I believe this to be true.

First, S. 4 claims that employees will have the right to choose
whether they Frefer comp time or overtime pay, but in practice
that choice will prove to be illusory. How many workers, especially
low-wage, part-time or temporary workers, will feel free to insist on
overtime pay knowing that the employer prefers comp time? And
how many employers will feel constrained from coercing employees
with the meager remedies in the bill?

Second, under S. 4, workers who choose comp time cannot count
on using the time when the family need arises, which has been dis-
cussed earlier.

And third, under the 80-hour provision, our reading of this bill
is that there is no employee option; the bill is strictly a permission
for employers to establish such schedules if they so desire. And
when Senator Hutchison described the bill as prohibiting employ-
ees from having to work over 40 hours when they do not want to,
that sounds like a ban on mandatory overtime which, frankly,
would be very appealing, but I do not think that that is what is
in the bill.

There are many other examples of why S. 4 does not give more
control over working lives for workers. In conclusion, I need to say
that we see nothing “family-friendly” about repealing the 40-hour
work week and allowing employers to require employees to work 50
or 60 hours a week in 1 week and then 20 or 30 in the next. There
is nothing family-friendly in taking away from employees the right
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to overtime pay, and there is nothing family-friendly about expand-
in§ the class of employees who are exempt from the FLSA and thus
will have no right to either overtime pay or compensatory time off.

These proposals are a step backward, and we urge the committee
to reject them.

Thank you very much.

Senator DEWINE. Thank you, Ms, Nussbaum.

[The prepared statement of Ms. Nusshaum may be found in the
appendix.]

Senator DEWINE. Dr. Rasell?

Dr. RaseLL. Thank you, Mr. Chairman and members of the com-
mittee. I appreciate the opportunity to testify.

I agree with many of the other panelists that families are under
time constraints and need more flexibility. However, we should not
and need not weaken the provisions of the Fair Labor Standards
Act to achieve this flexibility.

The current provisions of the FLSA already allow employees
much greater flexibility than many employers are willing to permit.
Employer inflexibility, much of which may be necessary given the
requirements of their workplace but which is far beyond what is re-
quired by the FLSA, is a major obstacle to employee flexibility.

For example, under current law, employers can allow employees
to vary their arrival and departure times and take time off during
the day while still working a 40-hour week; or, under current law,
employers could offer workers a compressed work week such as 4
10-hour days per week, permitting one additional day off per week;
or emplovers could reduce the length of the usual work week, or
job-sharing could be encouraged. All of this and more is currently
possible,

However, while many companies say they support such policies,
they are actually used in very few firms and by very few people.
A survey of 121 private companies found that just 14 percent rou-
tinely made available a flextime program. Moreover, 92 percent of
those without a flextime program said it was unlikely that the
would adopt such a program in the future. Only 10 percent of full-
time hourly workers have flexible work schedules.

And I want to point out that Mr. Wilsen’s testimony emphasized
this same point—that while these options are available under the
law, very few workers are able to take advantage of them.

I want to comment on the testimony of the last panel and com-
pliment Ms. Larsen and TRW for their commitment to their em-

loyees. Unfortunately, not many companies offer anything like the
evel of flexibility that she described, but her examples clearly illus-
trate the types of options available under current law.

1 also want to comment on a couple of other people’s testimony,
Ms. Boyd and Ms. Korzendorfer, who referred to the comp time/
overtime issue. I will take, for example, the issue of being able to
take comp time off. Ms. Korzendorfer remarked that ske is an
hourly employee, does have occasional overtime work for which she
receives overtime pay, but that she would prefer to get comp time.
And I want to illustrate how she could achieve her goals, which she
thinss are only achievable under the comp time option, but she
could achieve those same goals under the current law.
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Let us assume she usually works 40 hours a week, and in 1
week, she gets 2 hours of overtime for which she is paid the equiv-
alent of 3 hours. In some subsequent week, she wants more time
off, and under current law, what she would be able to do would be
to take time off without pay. The upshot of this is that she would
have worked 40 hours plus 2 hours comp time in the first week,
37 hours in the second week, and been paid for 80 hours of work.
That is exactly what would have hax:i)ened if she had had the comp
time option. She would have worked her 40 hours the first week,
her 2 hours of overtime and, in a subsequent week, would have
taken her 3 hours of comp time, and she would have been paid
overall for 80 hours of work.

The only difference in these two scenarios—and an important dif-
ference this is—is that by taking the overtime pay up front, she is
getting compensated when she did the work. en, in the comp
time option, you delay taking your compensation until some point
in the future when you take your comp time, this poses a risky
problem for workers in that sometimes they do not get the comp
time, and companies can go out of business. So it provides more se-
curilt;y for people to get the overtime pay at the time they do the
work.

In my written testimony, I also question whether employees can
actually make a free choice about taking comp time or overtime
pay. This has been referred to today by other people. I also ques-
tion why the biweekly work program described in S. 4 is necessary
if workers were to have comp time; this provision appears espe-
cially vulnerable to abuse,

But to conclude, while no one can predict the future, the current
situation can shed light on what could be expected if this bill were
enacted. Clearly, current law permits much more flexibility than
many employers are willing to allow. We also have the example of
the public sector which has been mentioned multiple times this
morning, where employees are able to bank their comp time
hours—for many workers, up to 240 hours, and for some people, up
to 480 hours.

However, a major problem—and I hope you will hear more about
this from other witnesses—is that for many workers, the banks are
full. The employees have difficulty getting permission to take their

corxlp time.
1 of this implies that many employers are not willing to allow
employees more flexibility in taking time off and in arranging their
schedules and suggests a pessimistic future for employees under S.
4. If employers are unwilling to grant workers flexibility now, how
will workers be able to use the comp time they would earn under
the provisions of S. 4? )

Instead of working to pass this amendment, I think we should
focus our energy on encouraging more employers to offer workers
flexible schedu%gs, making modifications to the Family and Medical
Leave Act and other things that would give workers the flexibility
that they want. It is not necessary to compromise the protections
provided by the Fair Labor Standards Act with this amendment.

Senator DEWINE. Thank you very much, Dr. Rasell.

[’I(‘il}e Iprepared statement of Dr. Rasell may be found in the ap-
pendix.
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Senator DEWINE. Ms. Nussbaum, have you had the chance to
look at President Clinton’s proposal in regard to comp time?

Ms. NussBAUM. No, not in any detail.

Senator DEWINE. Well, you are familiar or aware that he has a
proposal?

Ms, NussBauM. Yes.

Senator DEWINE. Do you have a position on that propesal?

Ms. NussBAaUM, No, we do not, We feel that the bill that we are
locking at today is one that is clearly unacceptable, and it is hard
for us to anticipate a situation that would respond to the problem
3f tl:’e t_)ltfantial abuses. But we do not have a position on the Presi-

ent’s bill.

Senator DEWINE. Well, I do not have all the details in front of
me, anu this was in The Washington Post some time ago—this is
a comparison between the President’s bill and this bill. Let me just
read to you the key provisions of the Clinton proposal.

Workers get one and a half hours of comp time for each hour of
overtime worked, Workers may accrue up to a total of 80 hours of
comp time a year. Workers, with 15 days’ notice, may cash out
their accrued comp time, Emplo’yers may terminate or modify a
comp time program with 60 days’ notice. '},’he employer must make
comp time options available to all workers.

It appears relatively similar to at least the comp time section of
this bill, and I wonder if, based on what I have read to you, you
have an opinion about that?

Ms. NussBaUM. No. I am afraid I cannot comment specifically on
the bill, We are very concerned about issues of a big bank that will
never be recovered particularly by employees who are in marginal
wt;nikplaces, and we are very concerned about issues of e¢nforce-
ability.

Senator DEWINE. I understand that, and the concerns that you
have expressed about the Ashcroft-Hutchison bill I assume would
be similar to concerns you would have about the Clinton proposal.

Ms. NussBaUM. And we look forward to discussing it when it
comes before this committee or another committee, sir.

Senator DEWINE. We will try again another day.

Ms. NUsSBAUM. Great.

Senator DEWINE. I am intrigued by your comment that the 80-
hour over a 2-week period of time provision of this bill is somethin
that would violate the 40-hour work week and that, if I understoo
your testimony correctly, it is something that an employer could re-
guire the employee to participate in.

Now, I have heard the testimony of Senator Hutchison, who says
that that was never her intention; I have spoken with Senator
Ashcroft, who has said that that is not his intention. And then,
when you lock at the bill, there is a section on page 15 which reads
as follows: “Except as provided in paragraph 2,” which has to do
with collective bargaining, “no employee may be required to partici-
pate in a program described in this section. Participation in a pro-
gram described in this section may not be a condition of employ-
ment.”

So I am curious—I just looked at this quickly in response to your
statement—but it would appear to me that the bill as written does
not back up what your testimony was, that this could not be en-
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tered into unless it was a voluntary agreement between the em-
gloyee and the employer, which is exactly what all the testimony
as been so far,

Ms. NUsSBAUM. Senator, I do not have the bill in front of me, but
I am guided by the counsel of the attorneys at the AFL-CIO, who
referred to an earlier provisien in the bill which appears to negate
the section that you have just referred to. And we would seeﬁ to
provide written testimony on thig——

Senator DEWINE. Well, I would appreciate it if you could do that
because it is not the intent of the authors of this bill, and I doubt
that it is the intent of any of the cosponsors of the bill—it is cer-
tainly not my intent—to provide for employers to have the ability
to require employees to engage in this at all. In fact, just the con-
trary is true.

So I would appreciate it if within a reasonable period of time,
your office could submit to us your lawyers’ analysis of why that
is true. And in all seriousness, I would think that it would be ap-
propriate—and we would request that you do this—if you would

ive us some indication as to whether or not—and the President

as spoken on this several times—you have an opinion about the
President's proposal. For you to be here today and say that you
have no opinion about that, I find a little disturbing. So I cannot
compel you to have an opinion about it, I guess, but with the con-
cerns that you have already expressed, it would seem to me that
you would have the same concerns with the President of the United
States’ proposal in regard to the specific area of comp time.

My time is up, but we will come back for a second round. Let me
turn to my colleague.

Paul, go ahead,

Senator WELLSTONE. If the chair wants to continue with another
question—

Senator DEWINE. No. Go ahead. Let us stay to 5 minutes and
then we will just keep going in rounds, if we can.

Senator WELLSTONE, Well, Mr. Chairman, I think part of the
reason why Ms, Nussbaum did not come here today to speak about
the President’s proposal is with considerable justification. She is fo-
cused on what coulid be, I think, a very serious negative impact on
working people with this proposal.

1 think all of us here are commitited to what you need to do when
it comes to wages and working conditions for working families.
When we talk about the work force, I think we all agree it has
changed dramatically, and I do not need to tell Ms. Nussbaum be-
cause this has been a good part of his life’s work with 9 to H—
formed by women and mothers who work.

Here is the issue about this 40-hour week and, essentially, this
80-hour framework and basically abolishing the idea of a 40-hour
week. An employer—and this is a question for either Ms. Nuss-
baum or Dr. Rasell—this is my laypersen understanding of this,
and this gets to the crux of what I think is a fundamental issue—
an employer can say to an employee, Look, we want {ou to work
50 hours this week and 30 hours next week. That is what we need
from you, .

Now, in theory, an employee is free to say, I cannot do that—in
theory. And we can talk about the law of the land. I mean, employ-
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ers are supposed to pay minimum wage, but some do not. We can
glve you many examples of where they do not do that right now.
so that for good reason, we are worried about if this bul were to
pags what it would really mean to people. .

Now, in theory, an employee could say, no, I do not want to do
that. The question is where 1s the protection for that employee.

The second question—and all the panelists can respond to this,
of course—has to do with the need for agreement. So there are two
different issues here. One is, with dramatically unequal terms of
power, are employees really going to be able to say no without wor-
rying about losing their jobs? And who is going to enforce that?

The second thing is there has got to be an agreement. Well, it
apparently does not have to be a written agreement. I am looking
through the wording of this-—and you would think from the testi-
mony, there would have to be a written agreement between the em-
ployee and the employer—but actually, the language says on the
agreement on comp-time or flextime that it must be written or
“otherwise verifiable.” I mean, that is a loophole that could swallow
the requirement. What does “otherwise” mean? I have no idea what
that means. It could be on a tape recorder, but tapes get lost. It
could be in the computer, but that could get fost.

I mean, you actually do not even have a requirement in this bill
for written agreement. So let me just get a response from each of
you on this whole question of what this is really going to mean in
terms of the 40-hour week. There are many concerns that we have
about this, but that is one central concern.

If T could, because we only have two minority witnesses here
today, I want to start with them, and then we will go back.

Yes, please,

Ms. NUsssaUM. On the issue of protection for employees—and on
both issues, actually—the central problem here is who has the
power in the relationship. A %arment worker or a poultry worker
or a janitor working the night shift does not have much power
when she goes to her employer and says, No, I do not want to work
the extra “wours this week, or, I want pay instead of time.

It is quite easy for an employer to simply not hire that person
in the first place, to not assign overtime for the person who wants
to get the pay instead of the time, or to find other reasons to dis-
miss that employee.

The empioyees feel very vulnerable about keeping their jobs for
just about every reason, and those people who zare at the low end
of the scale, who make up the vast majority of workers today, do
not have the power.

Senator WELLSTONE. And the vast majority of women who are
workers today.

Ms. NUussBaUM. Eighty percent of women earn less than $20,000
a]year. They do not exercise much bargaining power in the work-
place.

And on this issue of the public sector, which I think is interest-
ing, not only are public sector employers more typically unionized,
but they also have civil service laws that constrain their activities,
and they are not subject to the same downward pressure on wages
that low-wage industries are. And we see in talking with low-wage
workers the tremendous pressures they are under. They will not
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challenge an employer in the hopes that the 800 Wage and Hour
investigators who control 6 million enterprises in this country will
get around to their workplace.

Senator WELLSTONE. Dr. Rasell, I wonder if you could respond.
I am thinking about this as a social scientist, and 1 would love to
do a survey of women in the work force, many of whom are low-
wage workers, and ask them in the privacy of their homes whether
they think, when an employer comes to them and waives the 40-
hour requirement and says, I want you to work 50 hours this week,
and next week, you can work 30 hours, and this is the deal, wheth-
er they think they can really say no to that or whether they have
any real bargainini power, or whether they just really think this
is a huge step backward for them. I would love to get their re-
sponse,

Dr. RaseLL., Well, I think that that is a very good question, and
I am not sure we know the answer to it, But I think we can look
at the Family and Medical Leave Act, where there are protections
and opportunities there for people to take time off, but we also
hear that people do not take the time off when they want it be-
cause they do not want to be labeled “on the mommy track” or be
stigmatized in other ways. So I think that that is just one example
and a completely innocuous kind of thing where people are not
even making the choices they want because of fear of repercus-
sions, which probably have nothing to do with job loss or anything
like that, which might be an issue in the situation that we are talk-
ing about today.

think it is a very real problem,

I think your second question about being able to take the comp
time and the joint agreement to make that ha?(pen—-l think that
that, if anything, is just as big a problem, I think that if employers
were truly interested in allowing employees to have flexible work
schedules, we would see a lot more today in the workplace in thai
regard than what we see.

e do not see it, and I think that that is because employers, for
whatever reasons—and maybe many cf these are legitimate—they
feel that they want the employees there 40 hours a week or what-
ever their work week is, 9 to 5, and they do not want them gone.

Given that, I do not know how these people are going to take
their comp time, and I think the history in the public sector, where
these people have enormous numbers of banked hours—480 hours
is 60 days; who wants that kind of—it could be cash instead—who
wants that kind of stuff sitting in their bank? They cannot take it.
They cannot take the time off. And I think that that is also a seri-
ous problem,

Mr. KILBERG. May I, Senator?

Senator WELLSTONE. Mr. Kilberg?

Mr. KiLzERG. I would like to respond to Senator Wellstone's
question. I eannot respond to it, Senator, as a social scientist, but
I can, however, respond to it as a lawyer and as a former Solicitor
of the Department of Labor.

The fact situation that you pose does not have anything to say
about S. 4. The same outcome would be true if S. 4 passed as be-
fore S. 4. An employer today can insist that an employee work 50
hours in week one and 30 hours in week two. The employer_will
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have an obligation to pay 10 hours of overtime at a rate of time
and a half for all hours worked over 40 in week one. That does not
change under S. 4. -

It is true that the employee can enter into an agreement with the
employer to bank those surplus hours, but that is the only thing
that changes.

Insofar as the concerns that everyone has had about voluntari-
ness, let me point out that nothing in this bill would change the
present burdens of proof that exist under the Fair Labor Standards
Act. The burden of proof under the FLSA is with the employer, So
if there is a written agreement, and the employee says, That is not
a real agreement, I was coerced into it, the employer is going to
have the burden to show that there was in fact an absence of coer-
cion. The employer is the one who will have to keep records, just
as the employer does not with regard to minimum wage and over-
time, :

We have heard some comments regarding the public sector and
480 hours of banked time. Of course, the provision in this bill is
for 240 hours of banked time maximum. But I do not hear anyone,
certainly not from the AFL-CIQ, calling for repeal of such flex and
comp time provisions either in the Federal Government or in State
Government. Rather, it has had uniform union support.

Mr. WILSON. Mr. Chairman, if I might make a comment, regard-
ing the banking of hours and the buildup of banked hours and the
inability of employees in the private sector to not take those, an
important provision in S. 4 is that on an annual basis, employers
will have to cash out those banked hours, and employees can
choose to cash out those banked hours at any time within a 30-day
notice. That is something that perhaps should be extended to pub-
lic sector works as well in their compressed hours and their ability
to bank it.

Dr. Rasell gave a very good example of how an employee can,
within a pay period, move hours around, but an impertant provi-
sion in S. 4 15 that it allows and empowers employees to move cred-
it hours and compensatory hours across pay periods and to be "l
to accumulate those so that if an employee wants to accumu’
hours of comp time to use a month later or a month and u
later to attend a field trip with his or her son or daughter, ti
can do that.

Regarding bargaining power, with an unemployment rate of 5.3
percent an emp%oyers oth struggling to find skilled as well as un-
skilled workers, certainly the bargaining power for both .nen and
women in this country has increased substantially vis-a-vis the em-
ployer, and it has very little to do with the annual wage or salary
of a particular employee.

With the written agreement, the “otherwise verifiable” argument
that you made, I do share that concern, Senator, on that language,
although in application, emploa/ers will for legal protection obtain
written approval. How eise will they be able to protect themselves
from an inspector from the Wage and Hour Division? That is a very
easy thing to hold up. I do not believe that they will obtain a tape-
recorded message or some other more ambiguous verifiable state-
ment. Employers will in application obtain a written statement
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much as they do an I-9 form and other forms of identification when
an employer applies.

Senator WELLSTONE. I thank you for that clarification, and I
have just a very quick response to Mr. Kilberg. In all due respect,
I think my example does speak to this legislation because the dif-
ference right now—we keep focusing on the 40-hour week, do we
want to basically turn the clock back on the Fair Labor Standards
Act—the difference right now is that if an employer wants an em-
ployee to work more than 40 hours, that emp?oyer has got to pay
time and a half; that is the law of the land. With this legislation,
within this 80-week framework, an employer can say to an em-
ployee, I want you to work 45 hours, and the next week, it will be
35 hours, and you can bank it or it can be comp. The employer
could say I want it to be comp, or the employer could say I want
it to be flextime.

Now, you think that this empowers employees. I do not see,
Fiven the reality of what is going on around this country, that a
ot of employees are going to be able to say no to that. That is the
difference. Right now, the law of the land is clear. Under this, we
change the law of the land, and we assume in theory, because the
unemployment rate is an officially defined 5.5 percent or whatever,
that in fact you have got an equal relationship, and this will em-
power employees, whereas I think what is going to happen is the
employers are going to say, For those employees who want to do
it the way we want you to do it—not all employers; a lot of people
do good work now, and in fact there are all kinds of opportunities
to be flexible right now, and I wish more would be so—I do not
think it is going to be the equal relationship. I think you are going
to have coercion here.

And there are many, many examples right now in this country
in ¢ritical sectors of the economy—the lower wage the work force,
the worse it gets—many of which affect women right now that
show, regardless of what the theory is, that at th> nitty-gritty lovel
of where people are working, we see plenty of abuse. We see some
awful working conditions. We see some awful wage conditions, in
violation of existing law. And vet vou assume that in theory that
will not happen when you basically go against the 40-hour work
week. I do not think the evidence supports you.

Mr. KiLBERG. If we make the moc?iﬁcahons to the salary basis
test that are called for in S. 4, we will free up a number of inves-
tigators who are presently out, seeking large damase awards for
highly compensated professionai employees, who could better spend
their time dealing with the problems of low-age workers.

Mr. WILSON. Let me give you an example, Senator. When I was
an employee for the U.g. Department of Labor, when push came
to shove and an important project needed to be completed by the
end of the week, we had to put in extra hours to do that. I was
empowered at that point in time to either take those hours as flex-
time or to be able to cash them out if I wanted to as comp time,

That is where the employer can make the request and indeed
will make a request for additional work. In many instances, the
workers themselves will realize that this particular project or this
particular sale has got to be accomplished before the end of the day
and will put in extra hours to do that for the benefit of both them-
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selves as well as the business they are working for. And this bill
will empower them to then choose as to whether they take their
time in pay or in time at some point in time in the future.

Senator DEWINE. Senator Enzi?

Senator ENzI. Before my time starts, I did not even get the testi-
mony of two of these witnesses until I arrived here, and I do read
the testimony before the hearing so that I can reflect on it and pos-
sibly do some research. I would hope that we would be able to get
testimony in a more timely fashion, Mr. Chairman,

Senator DEWINE, It will be the procedure of this committee to
have a 24-hour rule and to have it enforced.

Senator ENzL In light of not having that, some of these questions
may not be as intelligent as I would like them to be, but I am going
to wade into them, anyway.

Ms. Nussbaum, if a union wanted to borrow for flex or comp
time, could they bargain for it and then be exempted from the Fair
Labor Standards Act? Now, I know from your discussion that they
would not be interested in doing that, but would they have the
right to do that?

Ms. NussBauM. Unions cannot bargain to exempt themselvcs
from Federal law, but indeed they can bargain many, many forms
of flexibility, as Dr. Rasell described, and in fact we do; we bargain
many forms of flexibility including the ones that we discuss in the
public sector. And even more important, we provide for paid leave
at far higher rates than do nonunion employers.

Senator ENzZI. I guess I will not get into the issue of whether
union or nonunion employers pay more because most of my re-
quests for this comp time have been from companies that pay ex-
tremely well, and it has come from the employees, not the employ-
ers,

Dr. Rasell, in your comments, you said that many employers al-
ready do not provide the sorts of things that they would be allowed
to do. Are you implying that none would?

Dr. RasgrL. Well, I am saying that if the concern truly is provid-
ing flexibility for employees, there is much more that could be hap-
pening right now that we do not see happening. So I am trying to
think about what this means for what we are trying to put in place
in S. 4, and if there are constraints now on employers and the
amount of flexibility that they are going to allow workers to have—
it may be that they have got to run their assemblar lines certain
hours or whatever; I mean, there may be completely legitimate rea-
sons why they want people there these 8 hours every day—but if
that is the case, I am not sure how people are going to take this
comp time. And if that is the case, then I think they should take
it in pay, and in the future, if they could work out some time off,
then they have been paid already, they can take some leave with-
out pay and be polled in that regard. They have not been disadvan-
taged by not having the comp time option, but they have the secu-
rity kof knowing they have received compensation for their overtime
work. -

Senator ENzI. So you think some people might want to have
comp time and that some employers might want to provide that as
opposed to none?
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Dr. RaseLL. I think this is true; I think people do want more
time off, yes. I think it can happen within the current bounds of
the Fair Labor Standards Act,

Senator ENZI. I am not aware of anywhere in the Fair Labor
Standards Act where it allows emglo ees to demand time off at the
present time. We talked about whether the employers are willin
to give all the time that everybody wants; that is not a coveres
issue, I do not believe.

You made a comment that the time off without pay could have
been taken by the person who testified previously. My experience
is that there are a lot of people out there who feel that if they take
the money, they spend the money; they never wind up with the
time. And I find that to be a more prevalent feeling among women
in the work force. They feel that time belongs to them; money be-
longs to the family. They have a much stronger family belief than
most of the men workers that I have been with, and so they prefer
to take a flextime or a comp time situation and use the time later
for their families. Should we be able to provide that for them?

Dr. RaseLL. I think that we need to maintain the protections cur-
rently in the law, and I think getting the compensation up front
is the way to do that.

Senator WELLSTONE. I am sorry. Could you repeat that? I did not
hear your response.

Dr. RaseLL. I just think that maybe if people get their paycheck,
they spend it, and they do not have money sitting in _the bank so
they could take time without pay. This is a problem. But nonethe-
le:s their income is the same under either circumstance, and I
think that maybe if people were aware of that option, if the money
could be sitting in the bank and earning interest, they would under
the current law receive their compensation for their overtime hours
at the time it was earned and not at some point in the future when
it may be in jeopardy.

Senator ENZI. In one of the businesses that I worked with when
we had some extra work and wanted to know if the people wanted
to do it, they said, Yes, if I can have time off next week, but if I
Lave to take the money, I do not want to work. We expiained to
them that they had the capability of taking that money this week
and not working next week and spending that money next week,
but somehow the paychecks do not get distributed at home quite
the same way as they do on paper, and it gets to be a bit of a prob-
lem for them. So I am hoping that everyone will reflect a little bit
on the flexibility that we are talking about here and not the man-
datory things that seem to be implied.

There were also comments that we should not touch FLSA. I am
interested in whether you think we should not address these con-
cerns at the salaries that were mentioned before, the instances
where people were actually volunteering because they were con-
cerned about the business and their role in that business, and they
wanted to make the business prosper, and we do not allow it—we
cannot allow it.

Should we not address those?

Dr. RaseLL. This is not an area that I am deeply versed in, how-
ever, let me just say a couple of things. From what lawyers tell me,
I think the law could be clearer, so that might be an area that
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necds some work. But I think it is also true that part of the bene-
fits of being an exempt employee, a salaried worker, is that you do
have some flexibility in your work hours. The understanding is
that sometimes you are going to work more than 8 hours a day,
more than 40 hours a week; other days, you are going to work less.
And these instances where people are docked pay for taking a cou-
ple of hours off, I think is the question. Why is that going on—not
the issue of what happens under the Fair Labor Standards Act.

Senator ENzI, Well, I hope before people make up their minds on
S. 4, they will take a little closer look at the bill and some of the
provisions because we have already noted some concerns, but they
actually are answered in the bill, and I do not have time to go into
how they are answered in there. And I do think that this is a bet-
ter solution than FLMA because this actually results in paid time
rather than unpaid time, and that seems to be the preference of
most of the people I have spoken with.

Ms. NussBAUM. Sir, if I may, it provides paid time that you have
already worked tor. It is not like a paid vacation time or something,
You put in the hours to get that pay that you then take on the paid
leave on ancther occasion, so it is not exactly like paid time.

Senator ENzI1. It is exactly like paid time. They get paid for the
time that they put in. That is also how you calcurate when you are
figuring vacation times, when you are doing the aceounting process.
So you can be paid for it.

hank you for the time. I yield my time.

Senator DEWINE. I want to thank vur panelists very much. Let
me {ust say that Senator Warner was here, and without objection,
I will enter his written statement into the record at this point.

[The prepared statement of Senator Warner follows:]

PREPARED STATEMENT OF SENATOR WARNER

Just as with the TEAM Act last year, I believe it should be a top

riority of this Congress and this Committee to reform our labor
aws to reflect the workplaces and lifestyles of the 1990’s, The Fair
Labor Standards Act has a been a bulwark against worker oppres-
sion for nearly six decades, but with its prohibitions against work-
place flexibility, the FLSA has itself become incompatible in some
ways with worker happiness and productivity.

S)t4, the Family Friendly Workplace Act, will introduce voluntary
flexibility into the a workplace. But let me be clear about some
things the bill would not do. It would not end the 40-hour work-
week for those who desire such a schedule. It would not end the
ability of workers to receive overtime pay for extra hours worked
above their normal schedule. It would not allow employers to force
employees into unwanted schedules. These are all unfair charges
that misunderstand the nature of this legislation.

Representing a commonwealth with an enormous number of fed-
eral employees, have seen first-hand the success of the “comptime”
and “flextime” provisions which federal workplaces have utilized
since the mid-1980's. It is time to extend this system to the rest
of the countrxr.

I am proud to have two representatives from TRW Systems Inte-
gration Group in Fairfax, Virginia here to share their insights
about flexible work schedules with the subcommittee. You can see
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from their testimony that TRW and its employees have mutually
stﬁnsght to introduce as much flexibility into their worl:iplace ag the
FLSA will allow: TRW can attract and keep motivated employees,
and their employees can juggle the demands of high-level work,
family obligations, and the stress of metropolitan living,

Yet the testimon%r‘ of Ms. Larsen and Ms. Korzendorfer make
clear the limits of TRW's policies. Hourly employees such as Ms.
Korzendorfer cannot take advantage of the professional work
schedules that salaried employees enjoy. Moreover, while TRW has
worked hard to implement flexible schedules within the confines of
the FLSA, the flexibility is much more limited than TRW’s employ-
ees might desire.

Senator DEWINE. The record will remain open for any questions
from members of the subcommittee to the witnesses we have had
here toda{.

i will also State that next week, we will have the second hearing
where we will specifically focus on the bill that is in front of us,
Senate bill 4.

Thank you all very much.

[The appendix follows.]
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APPENDIX

PREPARED STATEMENT OF SANDY BoYD

Mr. Chairman and distinguished members of the subcommittee: My name is
Sandy Boyd. I am the Assistant General Counsel to the Labor Policy Association
(LPA), a public palicy organization of senior human resource executives representing
over 250 major corporations. LPA’s purpose is to ensure that U.S employment policy
supgorta the competitive goals of its member companies and their employees. The
tota]l number of persons employed by LPA member companies in the United States
is approximately 12 g‘ercent of the private sector workforce.

I also Chair the Flexible Employment Compensation and Scheduling Coalition
{FLECS), a group of over 50 companies and associations, representing both small
and 1 businesses, not for profit and for-profit, committed to ensuring that this
country’s wage and hour laws meet the needs of emg}zyees and employers now and
in the 21st century. A list of FLECS Coalition members and its Statement of Pur-
pose is attached to my testimony.

On a personal note, let me say that I am pleased to appear before you today to
speak about workplace flexibility. My interest in flexible werkplaces ig not just hy-
pothetical, it is personal as well. I a};: ar before you not only as an attorney but
as 8 wife and mother of two young children. 1 can personally attest to the benefits
of working in an environment that germita flexibility. My current position allows
me to fulfill my job responsibilities while volunteering at my son’s school, going with
my daughter on field trips, taking the kids to the doctor and all of the other respon-
sibilities that go along with being a parent. While it is not always easy, I believe
most days at least, that I've been able to strike a successful balance at work an
&t home. I am mindful, however, that my ability to have this flexibility is in large
measure because 1 am a professional employee exempt from the overtime provisions
of the FLSA. Employers have far fewer options available to their nonexempt work
force because of the restrictions in the current iaw.

The FLECS Coalition is dedicated to modernizing the Fair Labor Standards Act
(FLSA) to gmvide employees greater workplace flexibility. In short, we believe em-
gloyers and employees ought to be able to reach agreements on flexible schedules

eyond the standard 40 hour workweek and to bank compensatory time in lieu of
cash overtime where such an arran%ement is mutually beneficial. Salméy basis re-
form for white collar employees would also increase flexibility options. Contrary to
what you msy hear, employers interested in true workplace flexibility are not irying
to “save moneg” or “avoid overtime pay.” Real workplace flexibility works only when
employers and employees can agree on mutually beneficial arrangements, such as
flexible scheduling. Choice is key.

The employers | represent know that providing flexibility in the workplace is a
win-win. For employees, it means more contrel and an ability to strike a balance
between work and personal demands, For employers, increased workplace flexibility
has bottem line benefits as well, such as increased employee retention and produc-
tivity gains. As a recent Ford Foundation study concluded;!

Restructuring the way work gets done to address work-family integration can lead
to positive “win-win” results-a more responsive work environment that takes em-
ployees’ needs into account and yields significant bottom line results.

The FLSA Prevents True Workplace Flexibility

While many companies have implemented creative workplace programs, they are
limited in what they can provide their employees because of restrictions in the Fair
Labor Standards Act (FLSA).

The FLSA is an obstacle to workplace flexibility because, while it provides some
fundamentally i[zrgoxtant employee protections, it is rigid and paternalistic in many
respects. The FLSA requires that all overtime-eligible employees, and that is moest
of the workforce, be paid at least the minimum waﬁg\, and receive cash overtime for
all hours worked in excess of 40 in a workweek. This is the case even if the em-
ployee would prefer to, for example, bank their overtime in the form of compen-
satory time or flex their schedule beyond the warkweek. An employee cannot waive
his or her rights under the FLSA, under any circumstances, not even through collec-
tive bargaining. An emploger faced with a request by an employee to trade hours
between workweeks or to bank overtime is faced with this choice: be in compliance
with the FLSA and say “no” or say “yes,” be flexible and expose the compsany to li-
ability including back pay, double damages, attorneys’ fees, court costs and possibly

1*Relinking Life and Work: Towsrd a Better Future,” Ford Foundation (1996).
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civil penalties. For many employers and employees this arrangement is anything
but “employee friendly.”

The 40 hour workweek and time and one-half overtime penalty provisions were
devised in 1938 in large measure as a penally to encourage employers to hire more
employees, obviously & paramount concern during the Great ression when ua-
employment rates were high. Needless to say, some 60 years later the needs of
many in the workforce have changed considerably since that period of time. I is
questionable whether the rigid 40 hour workweek with cash overtime, and no alter-
natives, really meets those changi_ing needs. A quick look just at the changing par-
ticipation of women in the workforce reveals why workplace flexibility is increas-
ingly important to many employees:

From between 1948 and 1995 women’s Iabox;&articipation rates almost doubled,
from 33 percent to 59 percent, respectively. The Bureau of Labor Statistics esti-
mates by the year 2005 the rate wiil increase to 63 percent.
Accordinﬁrtéo the Bureau of Labor Statistics, 62 %ement of two parent families
with children have both parents working outside the home.

The Bureau of Labor Statistics also reports that about 76 percent of married
women with school age children work outside the home.

Given this change alone it i8 no surprise that more employers are being asked
for more flexible work arrangements. Even among employers who do everything
they can under current law, there is more that could be dore if more options were
available under the FISA.

What Employees Want: Time and Flexibility Are Paramount

For many overtime eligible employees seeking to juggle work and family respon-
sibilities, time off and scheduling flexibility is valuable-often more valuable than ad-
ditional cash overtime compensation. For those employees, being able to choose, for
example, compensatory time off in lieu of cash overtime would make an important
difference in their lives. This need was reflected in a poll conducted by Penn+Shoen,
for the Employment Policy Foundation. A copy of the poll's results are attached to
my testimony. The poll indicates that 88 percent of all workers want more flexibil-
ity, either through acheduling ﬂexibilit{" and/or the choice of compensatory time. The
poll also indicates that 75 percent of those polled favored a change in the law that
would permit hourly workers the choice of either receiving time and one half over-
time in wages or in time and one half compensstory time. Significantly, of those
polled who currently receive overtime wages, 57 percent responded that they would
sometimes take compensatory time with 58 percent of that group indicating that
they would more often choose compensatory time rather than cash overtime. Clear-
ly, to many hourly workers more paid time off is a valuable commodity. In addition
to compensatory time, the Penn+Shoen poll indicates that at least 65 percent of
those polled were interested in more flexible work schedules.

The resvlts of the Penn+Shoen poll are certainly consistent with what FLECS
members are hearing from their employees, Polling data aside, even if only 2 small
minority of employees wanted more flexible scheduling or compensatory time off,
then through their collective bargaining representative, or individually if they are
not regnesented, they ought to be able to strike mutually satisfactory arrangements
with their employers.

Suggested Options to be Added to the Foir Labor Standards Act

There are three basic options that the FLECS Coalition believes ought to be in-
cluded in the FLSA so that employers can offer more their employees more flexibil-
ity. These include:

Flexing the Workweek. The FLSA makes it difficult to institute flexible schedules
for employees entitled to overtime. Any time an employee works over 40 hours in
a workweek, the employer must pay overtime compensation. This inhibits employers
from instituting flexible scheduling. For example, instead of working two 40 hour
workweeks in a row (a total of 80 hours over a two week period), an employee might
prefer to work a “9/80” schedule which invelves 80 hours over & 9 day period, such
as 45 hours the first week with 35 the next, and a scheduled day off every other
week, Under current law, the employer wouid have to pay overtime for the addi-
tional five hours worked in the first week, even though the employee works an aver-
age of 40 hours in each workweek. As a result, many employers simply cannot af-
ford to institute these kinds of schedules for emyloyees entitled to overtime-even
when employees request it. Mag'ﬁ"employers, therefore, only allow this type of option
to exempt, salaried employees. This creates an unnecessary tension in the workylaee
between exempt and nonexempt employees. The advantages of being able to “flex”
the workweek and have a structured day off every other week during the workweek
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are numerous. Employees have ﬁointed out the following advantages: being able ta
take care of personal matters that are only conducted during traditional business
hours (Monday-Friday, 9-6) such as doctors appointments and service repairs; being
able to volunteer at a child’s achool or in the community; and being able to have
a structured schedule that accounts for the unique needs of child and elder care ar-
rangements.

e FLECS Coalition believes that these types of schedulea are beneficial to all
concerncd and that emfloyers and employees ought to be free to “flex” the 40 hour
workweek when it is advantageous to both parties.

Compensatory Time Off. Unlike their public sector counterparts who have the
ability to choose whether to receive their overtime in time and one half cash or bank
it for future time off, private sector employees have no such choice. Under the FLSA
an employee in the private sector who is entitled to overtime must receive the over-
time in cash. Many employees have obligations or needs, such as elder or child care,
that make receiving compensatory time an attractive option. Other employees would
like time to pursue different interests, to volunteer or advance their education.
Whatever the reason, employees with their employer’s agreement, ought to be able
to bank their overtime in the. form of compensatory time.

President Clinton, last summer in his acceptance speech at the Democratic con-
vention, and repeatedly thereafter, stated that he believed employees should have
the option of banking compensatory time. Just prior to the end of the 104th Con-
gress the President even transmitted a bill to Congress which would allow employ-
ees just such an option. While there are sections of the President’s compensatory
time proposal with which we disagree, we believe it was a step in the right direction
w&ich demonstrated that this in an issue for which a bipartisan solution is attain-
able.

Clarification of the Salary Basis Test. Employees exempt from the FISA's over-
time provisions must be paid their salary “on a salary basis” as that term is defined
by the Department of Labor. Unfortunately, the term “payment on a salary basis”
has been the subject of much court litigation over the past decade, including Auer
v. Robbins, a case presently before the Supreme Court. The result of this litigation
has been to create confusion and uncertainty, causing many employers to curtail
some of the flexibility options previcusly available to exempt employees. For exam-
ple, under the salary basis test exempt employees may not take partial days leaves
of absence without the employer risking the loss of the employee’s exemption status
(and therefore being entitled to two and possibly three years of back overtime pay,
double damages, attorneys fees and costs}—even when an employee

requests it. Other practices such as the payment of overtime, reducing paid leave
accounts by the hour and the setting of work schedules of otherwise exempt employ-
ees have all been challenged as contrary to exemption status. This has caused cau-
tious empl;?rers to choose unattractive options. In order to be in strict compliance
with the salary basis test, they only permit employees to take paid or unpaid leave
in full day increments and don't pay any additional compensation above and beyond
the sala?hfor fear that an exempt emp ogee will be considered a nonexempt hourly
worker. The FLECS Coalition believes that the salary basis test needs legislative
attention to remove those obstacles which prevent exempt employees from achieving
workplace {lexibility.

It should be noted that the salary basis test is x’iusst one portion of DOL's anti-
quated white collar exemption tests, found at 29 CFR Part 541, that deserve atten-
tion. DOL’s tests for determining who is exempt from the overtime provisions have
not been substantively revised since the 1950's. I challenge anyone to take a hard
lock not only at the salary basis but duties portion of the regulations and determine
with any corfidence where the line between exempt and nonexempt employees falls,
Instead of examining how much an employee is compensated or even the kind of
work they perform, the regulations have become a hypertechnical trap for the un-
wary, While employers strive to keep up with the conllicting nuances of the rules,
plaintiffs’ attorneys have learned to “game” the system and use the ensuing confu-
sion to their advantage. In the long run, this confusion benefits no one. Clarity and
commeon sense need to be restored in these rules. I have also attached two articles
to my testimony which further discuss these and other issues in the FLSA.

CONCLUSION

In conclusion let me first commend the Subcommittee for addressing the subject
of workplace flexibility which is so important to many workers lives. While finding
solutions to the needs of employers and employees secking to increase workplace
flexibility won't be easy, we believe that beginning the dialog on this issue is a nec-
easary first step.
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Lifting the current roadblocks in the FLSA to provide employers and employees
more options, such as flexing the workweek, banking comp time, and salary basis
reform, is a critical first step. Ensuring that employers and employees be permitied
to voluntarily choose such options is also critical-employers I?now that flexibility
works, but only when it is freely chosen by both parties. For those employees who
receive cash overtime and desire to do so within the current FLSA framework, this
choice must be honored. A cautionary note is in order, however, The solutions to
workplace flexibility must not be more complicated than the problem itself. If the
“golution” ia too complex and the requirements too burdensome, employers will not
offer it and we have not advanced the cause of workplace flexibility in any respect.
On the other hand, em}l)loyee protections must be in place. The challenge is to strike
a balance and develop legislation that the average small business owner can easily
implement, if they chose, and employees can understand. We believe this challenge
can be met and we look forward to working with all Members of the Subcommittee
on this important issue.

PREPARED STATEMENT OF MICHAEL R. LOSEY

Mr. Chairman and Members of the Subcommittee: Good moming. I am_Michael
R. Losey, SPHR. I am the President and CEQ of the Society for Human Resource
Management (SHRM). The Society is the leading voice of the human resource pro-
feasion, representing the interests of 80,000 professional and student members from
around the world. We do not permit employers to join. SHRM provides its member-
ship with education and information services, conferences and seminars, govern-
ment and media representation, online services and publications that equip human
resource professionals for their roles as leaders and decision makers within their or-

anizations. The Society is a founding member and I am the Secretary General of
the World Federation of Personnel Management Associations (WFPMA) which links
human resource associations in 56 nations.

Mr. Chairman, I appreciate the opportunity to appear before you and the mem-
bers of the Subcommittee today to share my experience, as well as the experience
of thousands of human resource managers who constitute the society for Human Re-
source Management, on the important issue of workplace {lexibility.

HRM members from companies of all sizes have expressed a strong desire to up-
date the Fair Labor Standards Act (FLSA) to reflect the realities of today’s
workforce, SHRM is well suited to discuss the experience of professionals from large,
medium and small companies. Over half of our members are from companies with
fewer than 1,000 employees. Qur membership also draws from across the spectrum
of industries and employers. Despite the larye variely in company sizes and indus-
tries in which SHRM members find themselves, our members are virtusally unani-
mous in expressing frustration regarding the inflexibility and antiquity of the Fair
Labor Standards Act. In fact we receive more requests {rom our members for clari-
fication and information about the rights and responsibilities under the FLSA than
for any other employment issue.

Today’s complex workplace demands sensible laws which respect the need for
ﬂexibihﬁy, ease of use and ease of administration. These qualities all contribute to
more efficient operations which translate into growth and greater employment op-
portunities for employees.

Enacted in 1938, the Fair Labor Standards Act is one of this nation’s oldest labor
laws, and one which has remained largely unchanged since it was established. It
has served our nation and its employees well, However, to ensure its continued con-
tribution to our global effectiveness, we must recognize that the FLSA is outdated
and, in some cases, even unfriendly to our nation's businesses and their employees.

When the FLSA was enacted, it was clearly depression recovery-directed legisla-
tion. Interestingly, the unemployment rate on average was 19 percent when your
predecessors originally passed the law. The emphasis was on creating jobs. The tac-
tic was the creation of a penalty or those em;;}oyers who worked employees beyond
a 40 hour work week. The assumption was that no employer would pay a penalty
of 50 percent overtime wages and would instead hire more emgloyees.

However, in just a few short years, World War 1I brought the unemployment rate
to the lowest of this century—only 1.2 percent. (Today, of course, it is at 5.4 percent,
the lowest in six years.) Subsequently, employers began the trend of providin
healkth insurance and pension plans in an attempt to recruit and retain neede
workers.

But as you know, much has changed. For instance, in 1938, less than 16 percent
of married women worked outside the home. Today, it is more than 60 percent.
Thme%arters of the mothers of school-age children work outside the home. Accord-
ing to the U.S. Department of Labor Women's Bureau, “{women are not only more
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likely to work outside the home today than in the past, but they also spend more
time at work than did women in earlier years. Women have increaaingl‘))ieo ted to
work both full time and year round, partly due to economic necessity, but also due
to movement into occupations that require full-time, year-round work.” Human re-
source professionals and employers find themselves constrained by the FLSA when
attempting to offer workers greater flexibility in scheduling while continuing to pro-
vide customer services and remain competitive.

Today, emgloyera are faced with growing national and international competition
to attract and retain qualified workers, as well as to reduce operating expenses. De-
spite wide ranging and successful efforts by employers to increase our global com-

titiveness, employers have been limited because of the constraints imposed by a

aw which has remained virtually unchanﬁsd for almost 60 years. We need your
helf to remove those obstacles and believe that this can be done in a manner which
tn:s y provides flexible options for employees without adversely affecting their inter-
ests.
One example of the restrictive nature of the FLSA is the issue of compensatory
time off for workers in the private sector. We are pleased that the Senate is working
to address this issue through the introduction oF S. 4, the Family Friendly Work-
place Act. While public-sector employers are permitted to allow employees to “bank”
compensatory time off in lieu of %aying overtime on an hour for hour basis, private-
sector employers do not have such an option. In fact, effering private sector empl.y-
ees the choice of compensatory time or overtime payments is specifically prohibited,
notwithstanding the apparent satisfactory experience of the public sector. I might
also note that since the historic Congressional Accountability Act applied the FL3A
to Congressional offices, this option 18 also specifically prohibited for Congressional
employees. This bill should be expanded to provide these family-friendly workplace
flexibility options for Congressional employees as well.

Many emploiees today value—and in some cases actually need—time off more
than cash as they struggle to balance work and family demands. Thus, employers
should be permitted to assist these emplo[\:ees b% providing compensatory tune off
as an option for them, U.S. Department of Labor Women’s Bureau survey found that
the top concern of working women is flexible scheduling in the workplace. In addi-
tion, much of the U.S. economic growth is with small and medium sized firms. As
I mentioned earlier, many of our members are from small companies. Fifty-six per-
cent of our members are from companies with less than 1000 employees and 44 per-
cent come from firms with less than 500 people. These smaller firms mag have cycli-
cal or irregular work loads and customer demands. If companies had the ability to
work with the employee and offer compensatory time in lieu of cash for overtime,
lay offs during slow periods could be reduced, thereby promoting a more constant
income level ?or the emFloyee. Employers could then control their costs without
disadvantaging any employee. If this happens, there will be less employer reluc-
tance to extend new full-time employment OE ortunities. -

I want to emphasize, however, that SH also strongly feels that protections
should be in place to ensure that employers do not coerce employees to choose com-
pensatory time off instead of overtime pay. We fuily supggrt more employee options
and choices at work, Flexible options have proven to very successful. For in-
stance, cafeteria benefit plans and 401(k) savings plans that offer investment op-
tions have been very well received by em ]orees.

In addition, SHRM has long supported allowing employers to adopt a pay period
of up to two or four weeks and only be required to provide overtime compensation
for hours worked in excess of an average of forty hours per week. Therefore we com-
mend Senator Ashcroft for demonstrating his commitment to providing flexibility to
employees by including provisions in S. 4 which would allow employers and employ-
ees lo establish work periods of 80 hours over a two week period.

M is not recommending that overtime payments eliminated or reduced,
only that the FLSA provide more flexibility by allowin emfloyees the aption of
compensatory time off when they prefer to have it. We believe that employees
should receive compensatory time off at the same rate that they would receive if
they were paid for the overtime. In other words, if an employee worked 4 hours of
overtime one week, the employee could choose either 8 hours of pay or 6 hours of
compensatory time off,

In summary, providing compensatory time off as an option for employees would
be an improvement for several reasons: It would improve employees’ morale by pro-
viding them with means to juggle the demands of work and family life; It would
help employers with recruitment, retention and productivity; It would ensure that
private sector employees have the same rights as public sector employees; and, fi-
nally, It would allow businesses in cyclical induatries to better a:}iust to those cycles,
thereby allowing employees increased financial security during low business cycles.
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The Sociely of Human Resource Management applauds Senator Ashcroft, the
members of this Committee and the Senate leadership for embracing a commitment
to update the FLSA for the 21st century. Representing the human resource profea-
sionals who will be 'unglementing these employee friendly measures and offeri
them to employees, we lock forward to working closely with Senator Ashcroft an
the members of this Committee to ensure that balanced legislation is achieved as
it progresses through the legislative process. To ensure that these options will be
fu dy utilized by emgloyera and employeesh%lhe( must be easy to understand, use
and administer, With this goal in mind, S will continue to work closely with
the Senate on these and other provisions within the bill designed to provide employ-
ees with ﬂexibiliex.

I have included a copy of the Society’s more detailed policy statement on FLSA
reform with statement. SHRM stands ready to assist the Senator Ashcroft, the
members of this Committee and ‘the Senate leadership as this important legislation
progresaea through the Committee process and to the Senate floor,

ank you for your time. ] would be happy to answer any questions.

PREPARED STATEMENT OF SALLIE LARSEN

Good Morning, Mr. Chairman and members of the Subcommittee. 1 am Sallie
Larsen, Vice President for Human Resources at TRW’s Systems Integration Group
in Fairfax, Virginia. I would like to tell you today about a young Purdue University
graduate who in 1977 returned to California to look for her first job. At the time,
she was single and unemployed. Her main requirements for a job were fair pay, in-
teresting work, and, of course, an office location near the beach. Clearly in reverse
priority order.

Twenty years lster, this graduate is & young woman with manglgement experi-
ence, a working spouse, and three children under the age of seven. Two of the chil-
dren are in elementary school and play on soccer teams. And yes, she still has sev-
eral main requirementa for her job: fair pay, interesting work, and, of course, flexi-
bility, Again, in reverse priority order.

This woman is just one of the many employees at TRW who now places flexibility
at the top of their list of job requirements. For the past twenty yearsa TRW has
moved aggressively and creatively to meet this need. I am pleased to be invited to
appear before this subcommittee to talk to you about the policies we have imple-
mented over the years that provide a wide range of flexible options to our employees
to help them manage their personal and professional lives. I would also like to share
some of our concerns.

TRW is a global manufacturing and service company headquartered in Cleveland,
Ohio. It is strategically focused on providing products and services with a high tech-
nology or engineering content to the automotive and space and defense markets. We
employ approximately 64,000 people in 24 countries.

organization, %RW'& Systems Inte%:ation Group, headquartered in Fairfax,
Virginia, empiogees approximately nine thousand people in twenty-one states and
the District of Columbia, Our job is to provide program management, systems and
software engineering, and engineering and support services to defense, civil, federal,
international and commercial customers, and state and local governments.

For the past ten years, I have been part of the management team servigﬁ{our
three constituents: customers, employees, and shareholders. Joe Gorman, TRW's
Chairman and CEO, has repeatedly emphasized that our objective is to delight both
customers and shareholders. Our success in achievi&? this goal comes in a large
part from our success in delighting our employees. We take our partnership with
them very seriously.

This partnership is demonstrated by TRW's long history of pioneering innovative
human resource policies and practices. In 1980, in our Defense Systems Group, we
implemented flexitime for over twenty-one thousand employees across the country
which allowed them to modify their work aschedule within the confines of an eight
hour work day. This meant that all employees could flex their start and end times
around standard core hours. This new schedule was implemented within the limitas
of what federal law would allow us to provide. At the time, the workforce was de-
lighted with this new schedulingbﬂexibility.

Over the years, however, the bar has been raised on what “delights” versus what
“gatisfies” our workforce. Our employees are highly educated. Man%:hare in dual in-
come families balancing multiple priorities. They have children. They have agin
parents. Many of our employees have long commutes. They have outside educationa
pursuits, they want to volunteer in the community. The also want time to exercise
at fitness centers. This list could go on and it does. In order to maintain employee
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morale and increase productivity, we have had to respond to the needs of our chang-
ing work force.

today’s very competitive marke{place, the pressure to atiract and retain scarce
talent is another reason *delight” is becoming even more difficult to achieve. To
compete with hundreds of Silicon Valley, California companies looking for the same
caliber of talent we are, Sunnyvale unit, had to reexamine and create employee ben-
efit policies that would provide a competitive edge over other companies. When as-
sessing the options, again, flexibility was at the top of the employee list.

In 1995, with employee input and management support, Tig introduced a “8/80”
work schedule for all employees at fourteen locations in seven states. A California
employee recently shared a story about how happy he is at being able to participate
in hia son’s Boy Scout activities by workinf eighty hours in nine days, and having
every other Fndag off. As an hourly employee, he doea not receive over-time for
those extra hours but he does receive the day off.

You may be wondering how we were able to give him and three thousand other
employees this flexible work schedule without violating the regulations of the Fair
Labor Standards Act (FLSA).

We had to find a “work around” that achieved our business objectives but still
ke%t our company in compliance with the law. The work week was modified to end
at Friday noon in the first week of a f‘ay period to comply with the FLSA. Hourly
ernployees still receive overtime for all hours worked over forty in a work week. Em-
ployees can also choose to stay on a five eight-hour day schedule and continue to
receive daily overtime for hours worked lin excess of eight in a work day. Imagine
the bencfits! On the “9/80” schedule, employees can get up to twenty-six three day
weekends a year,

Where are we today? Both management and employees are delighted. Since imple-
mentation of “9/80”, our annual attrition rate in Sunnyvale has dropped from 25
percent to 12 percent—over one-halll In a recent employee survey, over 90 percent
of all employees preferred and wanted to continue the “9/80” work schedule. 83 per-
%eéz\t”of these employees said it was an important factor in their decision to stay with

The problem is that “work arounds” to create and implement grograms like the
“9/80” are done at some cost to the company and some loss of employee productivit
during implementation phase. However, given the current legal constraints, “worl
arounds” are the only viable option if a company really wants to implement creative
work schedules.

In September 1996, we were recognized by Working Mother as one of its top one
hundred companies who care about work and family issues. In addition to wages
that arc average or above average, opportunities for women to advance, child care
support and other family-friendly benefits, the magazine recognized severa] of our
alternative work schedules. These include flexitime, compressed workweeks, job-
sharing, telecommuting, and part-time employment. I have submitted a reprint of
this article with my written testimony.

Based on the successes of our previous flexible work programs, we recently imple-
mented another “work around” called “The Professional Work Schedule”,

In our business unit, we have a compelling businese need to better understand
our employee work patterns for bidding new work. In meetinF the needs of these
employces, we saw an opporiunity to add even more flexibility for all of our salaried
em_lgzoyees and manwers in scheduling work across a longer period of time.

¢ Professional Work Schedwie allows exempt, salaried employees to record all
hours woerked and to flex these hours over a two week pay period with their super-
visor’s approval.

For example, an employee in my organization has set up a regular schedule of
one afternoon off every week to spend time studying before a weekly night class.
She adds the hours to other days in the two week pay period. In addition, her super-
visor has the ability, based on hours worked and busincss needs, to grant approved
time off at a later date.

Again, employee delight about the Professional Work Schedule has been fuvorable
and measurable. At open forums and brown bag lunches, over two-thirds of the em-
ployees raised their hands when asked if they had taken advantage of the flexibility
of the Professional Work Schedule.

One employee who works in cur proposal operations where hours are long as em-

loyees work to win new business for the company, recently told me that with the
gmfessional Work Schedule, he now can take some time off and not worry about
using vacation. By separating our billing and pay systems, employees can be recog-
nized for working long hours today by taking apfroved time off later in the year.

The Professional Work Schedule helps our salaried employees with two week
flexing, partial day time off, and additional time off. However, we are unable to ex-
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tend this schedule to our hourly employees because of the restrictions of the Fair
Labor Standards Act. These employees are amazed to learn that it is & sixty-year
old law that is substantially unchanged since it was passed that stands in their way
of becoming a full member of the team. Their most common complaint: “Why am
I treated as a second class citizen?” Qur answer: it is the law, not the company's
unwillingness to offer the Professional Work Schedule to them.

When 1 evaluate these and other employee benefit programs and policies at TRW,
the. “me factor” does play a part. I joined the company twenty years right out
of college. I now have a spouse who works for the federal government and three chil-
dren. I have seen first hand that the flexibility government employees have with
work schedules and hourly leave—that the private sector doesnt have today-—can
make a positive difference in sharing our parenting responsibilities.

We both volunteer in Kelsey’s and Kendall's elementary school classes, and Bill
coaches on the girl's soccer teams. We wonder how much more challenginﬁ life will
be when Jared, our three year old, starts school. We also worry about elder care
issues as our parents reach their late seventies.

As you may have guessed, I am that Purdue graduate that joined TRW in 1977.
I am that executive who works at TRW today. Do I want a comf»any that offers fair
g?gr, interesting work, and flexibility? Deﬁnite‘lxy, yes. In faet, 1 am delighted that

W, within the limits of the current law, has delivered all three, I would like, both
personally and professionally, to be able to do more.

I want to thank the committee for their efforts to lock at reform of the Fair Labor
Standards Act in order to promote more work place scheduling flexibility. I also
want to thank you for giving me this opportunily to tell TRW’s story, as well as
mine.

PREPARED STATEMENT OF MARK WILSON

Mr. Chairman, Members of the Committee, thank you for inviting me to testify
on the need to reform the Fair Labor Standards Act (FLSA) to provide for flexible
work schedules. Please accept my written testimeny and enter it into the record. It
should also be noted that the following testimony is my own view and does not nec-
essarily reflect that of The Heritage Foundation.

Over the past 25 years, the United States has moved from a manufacturing to
a global service economy, and more American women are working than ever before.
Workers are demanding more flexible hours, working conditions, and compensation

ackages, than current laws and regulations allow. America’s economy, labor mar-
Eet conditions, and labor-management relations have changed dramatically since
the Fair Labor Standards Act (FLSA) was passed in 1938, yel few provisions of the
Act have been updated to reflect those changes. For example:
Women now account for over 46 percent of the labor force, up from 29 percent
in 1960. The labor force participation rate for married mothers with children
under 6 years of age has increased from 11 percent in 1950 to over 47 percent
today. In 1995, over 68 percent of all mothers with children under the age of
18 were in the labor force. !
In 1995, only 5.2 percent of all families mirrored the traditional, “Owe and Har-
riet” style of family structure: married couple with wage-carning father, stay-
at-home mother, and two children: 2
In 1995, almost 70 percent of single women and 55 percent of single men head-
ed families with children.3
In 1995, slmost 75 percent, or 18.4 million, married families with children had
both spouses working., In over 38 percent of these families the women were
working full-time year-round. 4
Two recent national polls revealed that 65 percent of Americans favor changes
in labor law that would allow for more flexible work schedules and 58 percent
would choose paid time off more often than Overtime wages.®

Concerns over the well-being of their families often force women, single parents,
and husbands to choose not to work, to change jobs, or to forego a job that draws
on their full talents. In many cases, this scenario could be avoided by enabling em-

1This data is from various press releases of the Bureau of Labor Statistics.

2*“Burean of the Census, ‘Money Income in the United States: 1995,” September 1996.

3g)u;eau of the Census, “Money Income in the United States: 1995,” September 1996.

41bid.

SPrinceton Survey Research Associates, “Worker Representation and Participation Survey,
Top-Line Results,” October 1994; Penn+8choen Associates, Inc., “Flexible Scheduling and Com-
pensatory Time Poll,” conducted for the Employment Policy Foundation, October 27, 1995.
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ployers to offer flexible work schedules. The FLSA, however, currently impedes an
employer’s ability to accommodate employee requests for greater flexibility in sched.
uhngl. For example, s worker may want to work 44 hours one week in order to take
a half-day off the following week to atfend a parent/teacher conference without
vsing any leave or losins any pay. The FLSA, however, requires that employee re-
ceive money instead and is therefore forced to use other leave (usually vacation
leave) to care for the schooling of their children. The Department of Labor has even
Bmsewt.ed employers for violating the FLSA by offering their workers the same
ex-time options federal government employees currently enjoy. ¢

THE HISTORY OF FLEXIBLE WORK SCHEDULES

The concept of alternative work schedules is not new nor untested.? They were
first introduced in Germany 1967 as a means of relieving cymmuting problems.
Shortly thereafter, employers in Switzerland began to offer iiex-time as & way to at-
tract women with family responsibilities into the labor force. The Hewlett-Packard
Company was the first to introduce flex-time in the United States in 1972.2 Since
then, the number of private sector workers takin%advantage of flex-time or some
from of compressed workweek in the United States has grown relatively slow}f. ®

In 1978, Congress passed the Federal Employees Flexible and Compressed Work
Schedules Act, that enabled Federal workers to arrange alternative work schedules
to meet their personal needs. It was so successful that Congress reauthorized the
proﬁram in 1982 and made it permanent in 1985, In 1985, Congress also extended
to all public sector workers the flexibility to use compensatory time in lieu of over-
time pay.

Organized labor has been & vocal opponent of enabling private sector employers
to ofier flexible schedules panicularlf«' compressed workweeks, outside the context
of collective bargaining. Federal employee unions; however, recognize the value of
flex-time to their members despite testimony from leaders in the AFL-CIO “strong-
ly” opposing flexible schedules. ¥* In 1976, members of the oldest and largest inde-
pendent unilon of government workers, the National Federation of Federa] Employ-
ees, mandated their leadership to “seck flexitime work schedules,” and the Amer-
ican Federation of Government Employees voiced their support for the concept of
flexitime and proposed} its broader implementation.” !! By 1992, 528 federal union
contracts contained provisions on alternative work schedules,!? and in 1996, more
than 52 percent of federal employees were taking advantage of flexible scheduling
arrangements, 13 i

President Clinton acknowledged the benefit of flexible scheduling when he di-
rected all executive departments and agencies to expand their use of flexible family
friendly work arrangements in a memorandum on July 11, 1994,14 [n issuing the
memorandum, Mr. Clinton stated, “broad use of flexible work arrangements to en-
able Federal employees to better balance their work and family responsibilities can
increase employee effectiveness and job satisfaction, while decreasing turnover rates
and absenteeiam.

The Fair Labor Standards Act (FLSA) was enacted to protect unskilled, low.pay
workers. But in today’s economy, where both parents are likely to be working, its
rigid and inflexible provisions hurt more than they help. The FLSA deprives work-
ers of the right to order their daily lives, both on and off the job, to meet the respon-

8Craig E. Richardson and Geoflf C. Ziebart, 'Red Tape in America: Stories from the Front
Line,” The Heritage Foundation, 1995, p 109,

T Alternative work schedules includes flex-time, flexible credit hour programs, compensatory
time, and compressed workweeks. X

8 Barney Olmsted and Suzanne Smith, “Creating a Flexible Workplace,” American Manage
ment Association, 1889, )

®RBy 1891, nearly 20 years after {lex-lime was first introduced in the U.S, only 156.3 percent
of all private full-time employees were working on flexible schedules compared to 27.0 percent
of federal government emglo(yees. See: Bureau of Labor Statistics, “Workers on Flexible and
Shift Schedules,™ A t 14, 1992. .

10 In testimony before Congress in 1877 and 1878, the AFL-CIO “strongly” urged the rejection
of the Federal Emplo; Flexible and Compreased Work Schedules Act. See: Part-time Emg{:y-
ment And Flexible Work Hours, Committee on Poat Office and Civil Service, U.S. House of Rep-
resentatives, 95th Cong., 18t Sess,, Mﬁy 24, 1977, pé:. 167, Flexitime and Part-time Legislation,
Colc}ag,n;we on Governmental Affairs, U.S. Senate, 95th Cong., 2nd Sess., June 28, 1978, pp. 217.

id,
2 Office of Personnel Management, “Labor-Management Relations Guidance Bulletin,” July

1965,

U Office of the Presa Secretary, “Conference on Corporate Citizenship Pancl 1,> The White
House, May 16, 1996, .

14 Office of the Press Secretary, “Expanding Family-Friendly Work Arrangements in the Exec-
utive Branch,” The While House, July, 11, 1994,
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sibilities of work and home. Given the success of the federal flex-time program, it
is disturbing that afler nearly 20 years since flex-time was first introduced in the
U.S., only 15.3 percent of all private full-time employees were working on flexible
schedules. 18 Congress should extend the same freedom to private workers that fed-
eral employees have—flextime—and enable employers to offer flexible schedule and
compensation options to their workers. 18

PREPARED STATEMENT OF WiLLIAM J. KILBERG

Mr. Chairman and Members of the Subcommittee: The Fair Labor Standevds Act
Reform Coalition, which 1 represent, includes a wide range of associations and indi-
vidual employers who are concerned about white collar exemption provisions of the
¥air Labor Standards Act (“FLSA”).! The FLSA too often has frustrated these em-

loyers’ efforts to respond sympathetically and effectively to their emYloyees' needs.

cth as a management attorney, and in my very different former role of enforcin
the FLSA as Solicitor of the United States Department of Labor, I have experience
the law's inflexibility firsthand. While the underlying goal of preventing workforce
exploitation retains ita validity, the FLSA’s 60-year-cld structure far too often works
against the interests and desires of the employees it purports to protect.

That is why S. 4, the Family Friendly Workplace Act, is so imgortant. As other
witnesses have noted in some detail, Senator Ashcroft’s proposal offers several care-
fully measured workplace scheduling options that will facilitate flexibility while gre-
venting abuse, Compensatory time, for example, would allew employees to_elect
leave in lieu of cash overtime premiums, enabling them to build up a bank of paid
leave that can be used for family snd personal emergencies. Flexible scheduling,
which is also included in the bill, would suthorize adﬁ:stment schedules over two.
:{veek p‘iasriods. providing greater flexibility to deal with ongoing family or personal

emands.

Less attention has been paid, however, to another aspect of S. 4 that I believe
is most critical: clarification of the so-alled “salary basis” test. This regulatory
standard, which is one of many measures used to determine whether a apecific indi-
vidual is an exempt “executive, administrative, or professional” employee, provides
that an employee is compensated on a salary basis only if he receives a predeter-
mined weekly salary that “is not subject to reduction because of the quality or quan-
tity of work performed.”? While deductions are permitted for absences of a day or
more for reasons such as illness or vacation,3 deductions for less than a full day’s
absence violate the definition.

A problem has arisen because of misinterpretations of the regulation’s concluding
section, which states:

The effect of making a deduction which is not permitted under these interpre-
tations [i.e., a deduction for less than a full day's absence] will depend upon the
facts in the particular case. Where deductions are generally made when there
is no work available . . . the exemption would not be applicable to [the em-
ployee] during the entire period when such deductions were being made, On the
other hand, where a deduction not permitted by these interpretations is inad-
vertent, or is made for reasons other than lack of work, the exemption will not
be considered lost if the em lo;rer reimburses the employee for such deductions
and promises to comply in the luture.*

Although consequences for exempt status under this re lation clearly flow from
“making a deduction”™—and apply on}iy “to [the employee] during the entire period
when such deductions were being made”—the Department of Labor and most courts
have reached a different conclusion. Seizing on lan%\lm in the introductory portion
of the regulation stating that salaried employees should not be “subject to” deduc-

tion from pay, a perception has developed that salaried status can be lost based on
the mere theoretical possibility of deductions applicable to the employee.

15 Statiatical Abetract of the United States 1994, “Workers on Flexible and Shift Schedules:
1885 and 1991, p 410,

181n 1978, Congress ized the benefit of these work-arrangements and passed the Fed-
eral Employees Flexible and Compressed Work Schedules Act, | N

iIn addition to the legisiaﬁon currently before the Subcommiltee, the Coalition advocates
other white collar exemption reforms pertaining to the duties standards and treatment of highly
compensated employeea. The Coalition looks forward to future hearings by this Subcommitiee
at wfich these further FLSA issues will be addressed.

329 C.F.R. }{541.118(a).

220 C.F.R. §641.118(aX2)(3).

429 C.F.R. §541.118(aX6).
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Most courts, in fact, have applied the "subject to” principle a8 an irenclad rule,
which unequivocally mandates a loss of exemption if anyone can concoct & theoreti-
cal circumatance under which existing employer policies couid allow improper dedue-
tions. Beginning with the Ninth Circuits 1990 decision in Abshire v. County of
Kern,® and mushrooming in a series of subsequent cases such as Martin v. Malcolm
Pirnie, Inc.,® courta have demonstrated a willingness to ignore all the other facts
in th}f case to deny exemptions based on nothing more than this draconian “subject
to” theory.

The consequences of this misintexipretation are enormous, In Pirnie, for example,
only & very small handful of partial day deductions had occurred, which the court
itself Jabeled “de minimis.” Many of these deductions were entirely understandable;
one employee, for example, had voluntarily directed that she did not want to be paid
for the ;iort.ious of workdays she spent working on her doctoral thesis, Under S. 4,
the employer would have been free to grant such leave by agreeing only to provide
premiums for any overtime worked in that week notwithstanding time spent work-
inF on the thesis. In Pirnie, however, the court held that the employer’s “policy” of
allowing such deductions caused an entire class of highly paid engineering profes-
sionals to lose their FLSA exemption.

In the short term, the burden of such decisio.. 3 falls primarily on employers, in
the form of outrageous damage awards for employees who could not have expected
overtime premiums for their highly skilled and highly paid jobs. For private sector
employers alone, according to a study by the Employment Policy Foundation, poten-
tial damages approach $20 billion per year. The aclual figure may be much higher,
since the study was based on a two-year statute of limitations rather than the t.gree-
year statute accompanied by doubling for “liquidated damages” that is_available if
a violation is deemed “willful,” and a damage calculation method resulting in less
than one-third of the damages yielded by more aggressive methodologies that have
been advocated by plaintiffs in some recent cases,

In the long term, however, employees bear the brunt of these legal anomalies.
Faced with the possibility of high-dollar damsage awards, employers will not will-
ingly leave their heads on the chop inq block. Instead, they inevitably will change
personnel policies to make absolutely clear that no employee ever can take pariial
day leave unless it falls within the statutory excepiion for leave mandated by the
Family and Medical Leave Act (“FMLA"). The doctoral candidate who wants to work
on her thesis will be told the next time that she has to do it on her own time. Em-
ployees who want to attend to personal matters will be welcome to do so—but only
at the expense of taking a full day off.

In fact, when the Abshire and Pirnie decisions first came out a few grears ago, one
of my clienta related to me the story of a longtime employee who had fallen off the
roof of his home and had become paralyzed from the neck down. After a while, this
employee returned to part-time duty, but he was never physically able to resume
full-time status. If the client had reclassified this employee as hourly, he would have
suffered reductions in his pension, vacation, stock savings investments, and—most
importantly—his medical benefits. Instead, the client retained the employce as sala-
ried, but rcduced his salary in accordance with the hours the employee was unable
to work in any particular week. Unfortunately, the result of this gencrosity, under
Abshire and Pirnie, was to put the client at risk of overtime liability to every one
of its salaried employees. Given these consequences, this client has expressed seri-
ous reservations about its freedom fo act in such a compassionate manner the next
time a similar situation arises.

Expanaion of the FMLA could never resolve such problems. No matter how many
specific categories of leave that Congress might mandate, it could never anticipate
and catalog every circumstances under which an employee might legitimately wish
to take unpaid leave. Nor should it want to. If flexibility is good for employees—
justifying the current statutory exception from the salary basis requirement for
ieave mandated by the FMLA—then policies contemplating non-mandated leave
should not create a loss of FLSA exemption. An employer should be free to tell the
employee that leave can be taken, with the only cost being overtime liability to that
employee in the week in which the leave is allowed.

nfortunately, this problem is showing no signs of imminent self-correction. Sens.
ing the problems that the current inflexible rule has created, the Department of
Ltﬁ)or recently reversed earlier guidance by articulating a rule denying exempt sta-
tus on a class-wide basis only if the “facts in the particular case” indicate that em-

5008 F.2d 483 (0th Cir. 1990), cert. denied, 111 8. Ct. 785 (1891).
€549 F.2d 611 (2d Cir. 1891), cert. denied, 113 S, Ct. 298 (1992).



162

67

plo{ees are "subject t0” deductions “as a practical matter.”” However, such a rule—
at least according to the Department—would still lead to a loss of exemption in
cases such as Malcolm Piinie. Moreover, this wholly discretionary standard invites
employers to play a high stakes game of chance, hopin& that policies authorizing
leave will not be frowned upon under the unintelligible “practical matter” test. No
prudent employer would be willing to take such a gamble.

cent judicial decisions likewise offer no comfort. While a few courts have ex.
pressed reservations about the broad “subject to” standard,® other recent decisions
seem to reflect a judicial game of “Can you top this?” Several courts have held, for
example, that the mere act of accounting for absences through paid accrued leave
triggers a loss of exemption, notwithstanding the lack of any reduction in predeter-
mined salary.? Even the payment of hourly overtime bonuses to certain employees,
in addition to their predetermined weekly salaries, has been enough for some courts
to find a loas of exemption. 10

On some of these issues, such as the effect of additional overtime premiums, the

Department of Labor Fas promulgated regulatory guidance and opinion letters that
should be helpful. 11 Many courts, however, have ignored these pronouncementr in
a misguided attemgt Lo construct a philoscphically pure “subject to” requiriment.
Moreover, even if the Department were inclined to issue guidance r:solving the en-
tire “subject to” problem, that regulatory change would operate on!liy orospectively. 12
Irrational salary basis claims already pending, but not yet decided, a:c just as dan-
gerous to the purposes of S. 4 as claims yet to be filed. Since S. 4 i3 merely intended
to restore the common-sense view that prevailed before cases such as Abshire, the
salary basis prrtion of the bill should be amended to make clear its retroactive ap-
plication to c..s pending but not yet decided. Such a retroactivity provision has ap-
peared in each of the many significant salary basis bills introduced in the past six
years.
Mr. Chairman, the salary basis issue has been an active concern of Congress for
many&em. A bi-partisan pro‘fosal in the House of Representatives, cosponsored by
Rep. Rob Andrews (D-NJ) and Thomas Petri (R-WI), received a hearing as early as
1993. At about the same time, during Senate floor debate on the FMLA, members
on both sides of the aisle acknowledged the need for a standalone legislation to ad-
dress salary basis concerns for partial-day leave that is not mandated by the FMLA.
Proposals from Senator Kassebaum and Senator Ashcroft followed, but neither bill
recejved action during the 104th Congress. Separate legislation was also sponsored
on the House side by Rc‘e‘g Petri, addressing both the salary basis issue and other
badly needed reforms to the FLSA’s duties standards.

S.’4, however, provides the best opportunity to date for a meaninglul and effective
remedy. Coupled with other measures in the bill, the salary basis provisions of this
legislation—modeled after Rep. Petri’s bill—offer an important mechanism that cm-
{)loyers can use to help their empluyees cope with the demands of modern fumily
ife. I urge this Subcommittee, therefore, to act quickly on this proposal.

PREPARED STATEMENT OF KAREN NUSSBAUM

Mr. Chairman, thank you for the opportunity to present to this Committee the
views of the AFL-CIO and of working men and women on S. 4, the Family Friendiy
Workplace Act, and on the time-money stress felt by many working families.

At the AFL-CIO, I direct the new Working Women’s Department. For the past 25
years, I have been an advocate for working families and_ particularly working
women. I've done research, worked on legislative solutions, been 8 public servant
in the federal government, built organizations to sh%)e the transformation of work,
and am, mysell, a working mother of three children. Over the years, I've talked with
thousands of working women and men in every walk of life about the very subject

7Brief for the United States a8 Amicus Curiae at 10, Auer v. Robbins, No. 95-837 (U.S. argued
Dec, 10, 1996).

8See Auer v. Robbins, 85 F.3d 702 (8th Cir. 1995), cert. granted, 116 S. Ct. 2545 (13896).

?Klein v. Rush-Presbyterian-St. Luke's Meodical Center, 990 F.2d 279 (7th Cir. 1993); Benzler
v. State of Nevada, 804 F. Supp. 1303 (D. Nev. 1892). .

108ee e.g., Hilbert v. District of Columbia, 784 F. S;gr. 922 (D.D.C. 1992), aff'd in part and
rev'd in part on other grounds, 23 F.3d 429 (D.C, Cir. 1994). . )

11See, e.g., Wage and Hour Division Letter Ruling (July 17, 1987) (stating that docking of
accrued leave does not affect an employee's salaried status since it results in no actual loes of

y); 57 Fed. Reg. 37,666, 37,676 (Aug. 19, 1992) (reaffirming poeition); see also 29 C.F.R.
fgu.ua(a) (stating that the “salary basis” definition is met if an employee receives a predeter-
mined amount constituting all or &art of his compensation,” contrary to court rulings staling
that overtime bonuses in addilion to an employee's predetermined salary trigger loss of exemp-
tion).

1357 Fed. Reg. 27,678 (Aug. 19, 1892),
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of today’s hearing. Additionally, when I served as the director of the Women's Bu-
reau at the US, Department of Laber, I initiated Working Women Count!—a survey
of more than 250,000 working women, conducted in 19947

PICTURE OF AMERICAN FAMILIES

Over the last 25 years, 8 new picture of American families has come into focus—
a picture in which incomes are down the gap between the top fifth of families and
the rest is growing ever wider and work hours are utp,

In an abrupt turnaround, the vast majority of working families—the bottom
80%—are seeing their incomes stagnate or fall behind. Average pay for production
workers alone has fallen 12% since 1979, in dollars adjusted for inflation.

While income for most American families is going down, the top fifth of families
has seen their incomes grow by nearly 20% since 1979. We see the gap between
those at the top and the rest of society widening. In 1980, top CEOs were gaid 41
times what the average worker earned. Today, top CEOs earn 145 times what the
average worker earns. This gap is also replicated in benefits. High-income earners
are three times more likely to iave health insurance and five times more likely to
have pensions.

And there’s a gap in work and family policies, as well, Despite the fact that low-
income families need family-friendly workplaces even more than do high-income
earners—because their lower pay limits their ability to purchase flexible dependent
care and take unpaid leave—it is higher-income employees who are more likely to
have company-supported child care, job sharing, and paid leave.

The financial pressures on working families have driven record numbers of
women into the paid workforce, Nearly half of the workforce is women—doubled
gince the time of their grandmothers—and even a majority of mothers with infants
now work for pay. The number of women working multiple jobs has increased more
than four fold in the last 20 years. Women now account for almost half of all moon-
lighters. At the same time, hours for men are going up too. One-fourth of all full-
time workers spent 49 or more hours a week on the job in 1990. Of these, almost
half were working 60 hours or more.

How does it add up? The need to msake up for declining wages is creating more
and more time pressure for families who need to spend more and more hours in the
paid workforce. As & result, many families feel they are just barely keeping it to-

ther. As & man in Birmingham told us: “I've got a middle<lass job but I can't af-
'ord a middleclass house.” A working mother spoke for many when she said, “My
life feels like I'm wearing shoes that are two sizes too small.”

Don’t get me wrong. Women like working—79% of respondents to the Working
Women Count! survey said they liked or loved their jobs. But they reported serious
concerns on the job and identified stress as their number one problem. The solutions
are clear, if not simple—time and money.

CONTROL OVER HOURS

Workers today feel compelled to spend more hours in the paid workforce, taking
time away from family and community life. But the more important issue here is
control over working hours. Women around the country have explained to me that
“flextime” that provides flexibility to the employer—but wreaks havoc on a employ-
ee's schedule—is no solution. This was echoed by the bank executive who was ex-

4 to work late with no notice; the waitress at & diner, who was changed to the
night shift, despite the fact that she had no child care for evening hours; and the
nurse, scheduled to work a second shift shortly before her first shift ended. When
you ask these workers, and many like them, if changing the 40-hour work week
helps them, they respond with a resounding “no.” In pells done by the AFL-CIO and
the Economic Policy Institute, last year, majorities responded that they want more
family time, but they do not support changing the laws that provide overtime pay
after 40 hours; and they were skeptical that changes in the law could be enforced
to protect workers.

TIME IS MONEY

Moreover, those people actually covered by the Fair Labor Standards Act are far
more likely to say they want overlime pay, as opposed to time. When low-income
workers choose to work overtime, they do it for the money. And when the right to
overtime pay is challenged, these workers worry they’ll never see the money, again.
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REAL SOLUTIONS

With rising productivity, profits and CEQ paychecks, we can do better than pro-
vide the no-win choice of time or money. We need to B1¥mvide real control over work
hours, and make it possible for working families to afford to take time off, by build-
ing on what works:

Expand the Family and Medical Leave Act to cover more workers and provide
time off for more family needs. The report of the bi-partisan Commission on
Leave finds that the FMLA has virtually no negative effects on employers, while
it has clear benefits for workers and their f'axm'fies.

Set higher standards for fair pay. Passiﬁ an increase in the minimum wage
was a great first step. We also need to take steps to enforce and expand the
equal-pay laws, identified in many polls by working people—both men and
women—as an important way to improve family incomes.

Provide paid leave for basic needs. At the times when families are under the
greatest stress, working families are less likely to receive paid sick leave, paid
vacation, and paid family leave. The Commission on Leave report identified the
lack of paid leave as the biggest reason why employees in family-and-medical.
leave-covered institutions do not take family ang medical leave. The Commis-
sion recommended that employers, employee reps and others give serious con-
sideration to the development of a uniform system of wage replacement for peri-
ods of family and medical leave,

With all this in mind, Mr. Chairman, allow me to turn my attention to S. 4, the
so-called “Family Friendly Workplace Act.”

What S. 4 purports to do, to respond to the needs of our hard-pressed working
families, is to give them what the sponsors of this legislation claim to be a new ap-
tion. Workers can have more time to devote to their families’ responsibilities, the
sponsors say, but only if the workers are prepared to surrender the overtime earn-
ings on which they depend to make ends meet, For too many working families, that
is & Hobson’s choice.

FALSE ANSWERS

Although the Committee has deferred until next week its examination of the legis-
lation that is pending before it, my testimony would not be complete if I did not
at least briefly state the AFL-CIO’s adamant opposition to 8. 4, the socalled Family
Friendly Workplace Act.

We see nothing family-friendly about repealing the 40-hour workweek and allow-
ing employers to require their employees to work 50 or even 60 hours in one week,
and 20 or 30 hours the next.

We see nothing family-friendly in taking away from employees the right to over-
time pay and substituting a system of compensatory time off that is riddled with
looﬁnles and limitations. )

d we certainly see nothing family-friendly about expanding the ¢lass of employ-
ees who are exemnpt from the Fair Labor Standards Act and who thus will have no
right to either overtime pay or compensatory time ofl.

ese proposals are, in our view, large steps backwards. Their enactment would
mean more control to employers—and leas money for workers. We, therefore, would
Urge this Committee to set these proposals aside and begin work on measurea that
will meet the real needs of cur hard-pressed working families—like an expansion
of Family and Medical Leave and stronger equal pay laws.

STATEMENT OF THE AMERICAN NETWORK OF COMMUNITY OPTIONS AND RESOURCES

The American Network of Community Options and Resources (ANCOR) currently
represents over 650 agencies across the United States that together support more
_than 50,000 people with disabilitics. ANCOR meotes and assists private providers
by serving as an accurate and timely source of information at the national level. The
association communicates with and assists members through formal outreach, train-
ing and other special services regarding trends end innovations in the disability
field, About 85 percent of the members of ANCOR are nonprofit agencies, the rest
are proprietary and family-care providers, )
o8t of the funding for community services for peﬁple with disabilities comes from
federal, state and local sources. The federal/state Medicaid program is a major re-
source, as are other Social Security programs, including Supplemental Security In-
come, Disability Insurance, Medicare and Title XX Social Services. As federal and
state budgets tighten, there are increasingly fewer dollars to go sround. All levels
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of government are now locking for waya to make additional cuts, and pay raises and
benefits are kept to a minimum to protect programs,

Direct squort workers are the moat important resources our members have, but
there is little money available for expansive employee benefits. One of the most val-
ued thinga our members can offer to their employees is flexibility in the workplace.
Unfortunately, currently law prohibits the private sector from offering the range of
flexible olpportunitiea currently available to federal, state and local government em-
p]%ees. t is time this discrimination against private-sector workers stopped.

e Family Friendly Workplace Act (S 4) introduced by Senator John Ashcroft
would give our members an opportunity to provide their employees with greater
flexibility and more work options,

Many workers have expressed interest in compensatory time and flex time. They
would like to have the opportunity to fo;go receiving overtime pay and instead accu-
mulate hours to take off at a later date for personal use. Time 18 more valuable than
money to riany people, particularly when working just an hour or two more in one
workweek would result in so little extra take-home pay, but when the hours are
banked together for use at a later date, they add up and can be used to take to-
gether a day—or perhaps more—at a time.

In the human service field, hours worked might involve the following:

A direct-support worker mith stay on the job for a couple of extra hours cne
evening to read to a sick child because the worker who comes on duty for the
next shift will be tied uﬁ with the demands of the other children who live in
a group home, and the child will otherwise not get the one-on-one attention he
can benefit from at this time, The empk){lee who stays over can then take a cou-
ple of hours off one afternoon to go to his or her own child's school to attend
a school play.

A maintenance worker can bank overtime hours plowing driveways and shov-
eling snow in the winter to take off and go fishing with his children in the sum-
mer.

A direct-support worker who works overnight might stay a couple of hours
from time-to-time in the morning waiting for the employee who works the next
shift to arrive, or to stay with someone who is sick and cannot go to school or
training. She could use this time to go to the theater with her husband once
a month.

An office secretary could bank hours worked one week to type a special report
for a board meeting to take off at a later date to join a group of friends driving
to a discount shopping mall in another town,

These are but a few examples of the ways that a compensatory time or flexible
credit hour program could work. Many, many workers would use these options in
lieu of taking overiime pay.

Biweekly work programs would elso be welcome in the human serice field. There
are many people who would like to be able to work nine nine-hou days to take a
regularly-scheduled day off every two weeks, permitting the emp'oyee to catch up
with personal chores while children are in school, or ]just to enjoy naving three days
off in a row to rest and unwind after the responsibility of supperting a challenging
group of people with disabilities.

These are truly family-friendly programs that benefit employees. Private sector
employees should have the same flexibility that is offered to public-sector workers.
These programs are options. Workers want choices. They waat to have a greater op-
portunity to control their own lives without being required to conform to rigid sched-
ules that were common almost 60 years ago when the Fair Labor Standards Act was
passed, particularly in these days when both husbands ard wives have to work, and
there are s0 many single-parent families where there is no o?‘portunity to share re-
sponsibility for children’s school events, or to attend to sick children or older family
members who also live in the family home.

People shouldn’t have to lie about being sick or tuke time off without pay. They
should be able to accumulate hours snd take time off as paid personal comp-time
leave instead. Not all ANCOR members will want to use these programs if they do
become law. In some cases the extra bookkeeping will be prohibitively complicated
and costly, and some may find that it ia difficnlf to find other employees to cover
an extra shift of duty. However, those who do understand the value of these kinds
of benefits will find that employees will be raore willing to work for each other if
thley cag later take advantage of this flexibiiity to do something they wish to do at
a later date.

Em&loyeea who are provided with more. flexibility tend to be happier on the job.
They have better attendance records when they do not have to take sick leave or
time off without pay in order to attend ‘o personal business, and both they and their
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employers can plan in advance for personal leave time. They do not experience
burnout as quickly and staff turnover is reduced.

The employee protections which prohibit coercion or the use of compensatory time
as a condition of employment should be adequate to protect people who would rather
receive overtime pay than accumulate compensatory or flexible credit hours. Unfor-
tunately, those few employers who exploit their workers are likely to do so anyway.
They will ignore these prohibitions just as they now ignore the minimum wage an
overtime requirements, The provisions of the Family-Frieadly Workplace Act will
not increase exi)loitation.

Federal employees have enjoyed programs like these gince 1978, and state and
local employees have the comp time option as well. Employees in the private sector
should no longer be discriminated against. Please resist further efforts to complicate
the bill and pass the Family Friendly Workplace Act.

RESPONSE TO QUESTIONS OF SENATOR ENzI FROM MICHAEL R. Losey

Question 1. Are employers experiencing difficulties when complying with the Fam-
ily and ‘Mg)dical Leave Act? Is the number of employers experiencing such difficulties
increasing?

Answer 2. Surveys indicate that employers are in_fact experiencing difficulties
when complying with the Family Medical Leave Act. The resuits of several surveys
of the SHEM membership are enclosed for the hearing record:

We sent the Comrmission on Leave's Westat Survey to SHRM members at-
tending our March 1996 legal and legislative conference and 71 percent of the
respondents indicated that their organization has found compliance with the
F “somewhat” or “very difficult”,

This finding was consistent with the results of our June 1994 survey which
found that three fourths of the members were experiencing daily administrative
problema in attempting to comply with the FMLA.

A separate survey on The ag 10 Human Resources and Health Care Issues
conducted by the Indiana Chamber of Commerce indicated that Indiana employ-
ers identified compliance with the Family and Medical Leave Act as their “big-
gest human resources related legislative or regulat,oxz concern{.]”

The most recent survey of our members showed that after three years of en-
actment, nearly 6 out of 10 human resource professionals say their organiza-
tions spend additiona] dollars implementing the FMLA, About half (51 percent)
said that their organizations had not benefited from the FMLA. The most sig-
nificant FMLA costs, according to 36 percent of the respondents, is the expense
incurred for replacement workers.

Other FMLA costs include: Continuation of health insurance—33 percent; Loss of
productivity—33 percent; Time spent to explain the FMLA—-25 percent; Administra-
tive costs to track leave—24 percent; Overtime for workers not on leave—20 percent;
Decreased morale due to increased work loads—10 percent; and Attorney fees—8
percent.

The U.S. Department of Labor has recently begun to receive an increasing num-
ber of complaints regarding the FMLA, with most of the complaints being resolved
without going to court. This surge of complaints filed suggests that both employers
and employees are just coming fo an understanding of the Act, its obligations and
its administrative rec}uirements. It also suggests that employers are generally tr{ing
in good faith to comply with the statute, but are tg;{)ica]ly either unaware of tracking
and administrative requirements or are confused by the complexity of the statute
and its burdensome implementing regulations.

While it is difficult to know whether administrative problems are increasing or
decreasing, it ia our professional judgement that the Act is still not yet fully under-
stood by employers or utilized by employees. It has alao been our experience that
many employers are unaware of the level of detail of oomg;liance necessary to com-

ly with the Act. This finding is consistent with the U.S. Commission on Leave’s
Fmdi.ng that employers and employees were unfamiliar with the law. In fact the U.S.
Commission on Leave Westat researcher stressed that the Commission’s report is
“anly the first look at what the survey can provide on the dynamics associated with
the law” and noted that “additional research would be needed to provide a more
global examination of the impact of thia legislation.”

I am also enclosing for inclusion in the record a May 6, 1996 Lawyers Weekly
USA article which discusses the widespread nature of FMLA implementation prob-
lems and the October 2, 1996 Investor's Business Daily article.

We strongly believe that technical corrections to the Act would greatly ease the
administrative problems for employers.
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Question 2. How much paperwork is an em%l'gyer required to “fill-ont™ when com-
ply:;s with the Family Medical Leave Act? Would such requirements also be re-
quired by an employer when complying with the Family-Friendly Workplace Act?

Apswer 2. The paperwork requirements under Family Medical ieave Act include
a physician certification form, the employer’s written reagonse to an employee’s re-
&xest for leave upon receipt of the certification form and the employer’s notice to

e employee mgandixg whether the leave will be taken pursuant to the FMLA. The
difficulties experienced by employers with this process are illustrated by the follow-
ing statement by Hallmark Cards to the Senate Subcommittee on Children and
Families for the May 1996 hearing on FMLA implementation problems:

The Medical certification Process is Cumbersome for Both Employers id Doc-
tors. The medical certification ¥mcess as defined by the DOL is cumbersome.
Employers have little means of questioning what the employee's doctor says,
other than for the employer to send the employee for second and third opinions
at the emg’loyer’s expense, It is likelly to take at least two weeks for the em-
Ello er to obtain the emgloyee's initial medical certification. As indicated above,

Imark’s experience has been that most FMLA absences are not pre-sched.
uled. Thus, the employee is usually already absent when the employer learns
of the need for a medical certification, The employer has two calendar days to
send the FMLA notification and medical certification forms to the emp ?::e
under Section 825.301. Since the employee is gone, these forms are often
mailed. The employer cannot mim that the employee have the FMLA medical
certification back for 15 days r the employee receives it. The entire process
from the time Hallmark learns of the absence until Hallmark receives back the
completed form can often take close to three weeks. {This assumes that the em-
ployee submits the certification in a timely fashion. Frequently, there are addi-
tional delays caused either by the employee’s or the doctor's delay.) Only then
%aMn [gxe employer determine whether in fact the absence is covered gy the

Not only is the initial medical certification process cumbersome, but the em-
ﬁioyer’s only option under the DOL regulations in the event that the employer

isagrees with the initial certification i1s to obtain second—and third—opinion.
See ion 825.307. Each of these steps is likely to take at least an additional
15 days, and, by the time that doctors are found, appointments are scheduled,
and results are obtained, could easily take longer than 15 days. Thus, in cases
where the initial medical certification is disputed, it could easily be two months
or more before the employer has sufficient information to determine whether an
absence should be covered by the FMLA,

Doctora Are Unfamiliar with FMLA Medical Certification Requirements. Fur-
ther compounding the problems caused by the DOL regulations is the fact that
many doctors are unfamiliar with the F and the requirements that employ-
ees submit medical certification forms. Hallmark has had several doctors in the
Kansas City metropolitan area complain that Hallmark has imposed the
lengthy medical certification form on the medical community; they simply do
not recognize that this is a federal regulatory requirement.

As indicated in the enclosed testimony by SHRM’s witness, Libby Sartain, SPHR,
CCP, Vice President of People with Southwest Airlines, who testified last year be-
fore the Senate Children ang Families Subcommittee, stated that:

The Department of Labor determined that em?(]oyces can take FMLA leave
in as little as eight minute increments. The tracking of this leave is very dif-
ficult to say the least. This difficulty has been exacerbated by the FMLA’s vague
definition of serious health condition.

Kathleen Fairall, who testified on SHRM’s behalf at the S. 4 Senate hearing on
February 13, recounted her recent frustration at repeated but unsuccessful efforts
to try to obtain an FMLA physician certification for an employee. After negotiating
past the receptionist and others in her final effort to obtain the certification form,
she asked the physician to take ten minutes to fill out the form, to which he re-
sponded, “Where do I find the ten minutes?” Other physicians, however, simply
refuse to fill out the paperwork, try to charge the employers or employees for filling
out the paperwork or complain about the excessive administrative requirement.
Without the cooperation of certifying physicians, employers cannot comply with the
two-day requirement. .

While the legislative language of the Family-Friendly Workplace Act does not im-
pose administrative burdens comparable with the FMLA, and while nothing in S.
4 ires employers to change current practices or to agree to certain options,
S continues to work closely with Senator Ashcroft and members of the Labor
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and Human Resource Committee to ensure that the options provided under the
Family-Friendly Workplace Act will user friendlly for both employers and employees.
The easier that the flexible options are for employers and employees to understand,
use and administer, the more likely that employers will make the options available
to their employees on & widespread basis.

Question 3. Large businesses often have the ability to implement “work around”
policies that allow flexible work achedules without violating the Fair Labor Stand-
ards Act of 1938. My concern is that small business owners tend to shy away from
such “ris policies due to the legal liability of possibly violating the 1938 Act.
Many small business owners lack the financial means of hiring legal counsel needed
for constructing such policies. Without legal counsel, are “work around” policies a
legal liability for small employers? If so, would the passa%e of the Family-Friendly

orkplace Act (S. 4) relieve small businesses from such liability?

Answer 3. Employers of all sizes, large and small, risk legal liabilities whenever
they attempt to work around the archaic strictures of the Fair Labor Standards Act,
This is eapecially true for smaller businesses which do nat have the financial re-
sources to retain legal counsel. Without such counsel, they would be ill-advised to
attempt to fi.d creative work schedules which would satig the needs of employees
and yet remain within the strict requirements of the F 's 40 hour, seven day
work period, The Family-Friendly Workpluce Act would qjve employers of all sizes,
but particularly to small ones, great comfort in knowing that they can accommodate
their employees’ needs without exposing themselves to legal liabilities. Employers
today face growing national and international competition to attract and retain
qualified workers, and need Congressional support to enhance both employees’ job
satisfaction and businesses’ competitive standing.

Again, Senator Enzi, thank you for the osportunity to testily on impertant work-
place flexibility legislation. We look forward te continuing to work closely with you
and your stafl as the Senate amends S. 4 and moves the measure to the Senate

oor.
[Additional material may be found in committee files

PREPARED STATEMENT OF EDITH RASELL, M.D.

Mr. Chairman and members of the Subcommittee on Employroent and Training. 1 am
Edith Rasell, an ecopomist at the Economic Policy Insttute. Thank you for ipviting me 10 testify
on Sepate Bill 4, the Family Friendly Workplace Act.

The purpose of the bours provision in the Fair Labor Standards Act (FLSA) was and is (0
restrict the length of he work week, Requiring empioyers to pay &n overtime pay premiun
provided an economic ditincentive to work weeks longer than 40 bours. In short, the FLSA
established the 40-hour weck standard. Currently. however,

* average bours worked per week are rising, despite a growing shate of the labor force

being employed part time;

* peopk are working more overtime hours, despile the pay premiom disincentive; and

* work bours are rising in the US, while bours per week are falling among all our major

indostrialized trading partners with the exception of Canada where the rise has
been Jower then in the US,
This is not a time 1o weaken the hours provision of the FLSA,

Nonetheless, giver the growing numbers of two-tamer families and single-parent families
in which the parent works, employees have a need for more fexidility in their work schedules.
However, the cumrent provisions of the FLSA already allow employees much greater flexibility
thap many employers are willing to permit. Employer inflexibility, much of which may be
necessary given the requirements of their workplace but whach s far beyond what is required by
the FLSA, i3 a major obstacle to employee flexibility.

For example, under current law eroployers can allow eraployess 0 vary their arrival and
departulé mes & ke Lme off durmg the day, even while requiring & specified namber of hours
to be worked each week. Under current law, employers can offer workers a compressed work
week such as four teo-bour days per week, permitting one sdditional day off per week.

Employers can reduce the length of the usual work week. Job sharing can be encouraged, All
this and more is currently possible. However, while many companies say they support such
policies, they are actvally nsed in very fow Tivos and by verv few peopk. A survey of 121 private
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cotmnpaies found that just 14% routinely made availabic a Dextime program. Moreover, 32% of
those withoat a flextime program said it was unlikely they would sdopt such a program in the
future (Stroh and Kush 1994). Ounly 10% of full-time bourly workers have flexible work
schedules (BLS News, August 14, 1992).

Proponents of S. 4 argue that this amendment would give 1o private employees the same
flexibility currently enjoyed by federal and other public sector employees. However, the
situations of private and public sector employess are very different. In the public sector, 43% of
workers are covered by collective bargaining agreements which afford them additional
protections. In the private sector, just 11% of workers are covered.

Currently, state and local erployess ray accumulate comp time in place of overtime pay.
But many employees have reach their maximam number of bankable hours: 240 hours (30 days)
for maost workers and 480 hours (60 days) for police and firefighters. A major probiem is that
employees have difficulty obtaiing their employer's permission to use (ther comp tiree hours.

This proposed amendment to the FLSA stipulates that employees will make the choice of
receliving compensatory time off or overtime pay, and the decision about participatiog in the
flexible credit hour or Mweekly work program. The bill probibits any coercion by employers in
these decisions and prohibits making participation In these programs a condition of employment.
However, because the bargaining power of employers and employess is so unequal, ensuring
such a free choice for all workers is not possible. The pressures can be very naild but also very
effective. We know that some people do oot exercise their options uader the Family Medical
Leave Act becanse they do pot want 1o be stigmanized (e.g., baing on the mommy track) by taking
the time off that they desire and to which they are legaily entitled. Through such subtle infinences
or more overt ones, workers choices can be compromised.

If workers cannot exercise a freg choice, then this bill would put overtime pay at risk. In
aoy given week, some 13% of hourly workers receive overtime pay. Approximately 60% of
overtime pay recipients earn less than $10 per hour, or sbout $20,000 per year if they work full
tine, year round. About 62% live in families with incomes below $40,000. 1n a period of
stagoant wages, many of these workers rely on their overtime pay. They cannot afford & flexible
schedule if it means less lake home pay.

If there were 0o overtime pay premium to discourage work weeks of greaer than 40
hours, then the length of the average workweek would rise and fewer people would be hired. An
estimated 1.4 million jobs would be lost (Golden 1997).

While no one can predict the future, the current situation can shed light on what could be
expected if S, 4 were enacted. Current law allows much more fexibility than employers are
willing to permit. In the public sector where eroployees are able to bank their comp time hours,
the banks are frequently full. All this implies that many employers are not willing to aliow
employees more flexibility in taking time off and suggests a pessumistic future for employees under
S, 4. If employers are unwilling to grant workers flexibility aow, how will workers be able 10 use
the corp Goe they woukd cam uoder the provisions of S, 47

Instead of working to pass S. 4, we should focus our epergy on encowraging more
employers to offer workers the fiexible scheditles that are currently alowed  Employers could
also offer paid personal keave days for workers to use at their discretion. Moreover, employers
could shorten the wverage work week. This would not only give workers more time off, but
evidence suggests it would also boost productivity and raise employmeot. It is not necessary (o
compromise the protections provided by the FLSA with this amendment.



170

i
Tuesday, February 11, 1997

The Honorable Mike Enzi

United States Senator

United States Senate

SH-116 Hart Senate Office Building
Second Street and Constftution Ave., N.E.
Washington, D.C. 20510-5003

Dear Senator Enzi:

We at tinicover Corporation are very pleased to have been asked to
tustify regarding 5.4 before the Senate Employment and Training
Subcommittee,

¥hile our formal testimony bafaore the Committee offers enthusiastic
support in general for the bill to allow for compensatory time off,
biweekly work program, credit hours, and salaried exemption provisions,
there are two provisions of this bi1l which we belteve should be amended.

1. We believe that the requirement that accumulated compensatory
time and flexible credit hours ramaining unused be paid out snce
a year diminishes the benefit of this program to employees
significantly. Based upon our brief experiment with
compensatory time in the early 1980‘s, we know that people set
about to accumulate significant amounts of time in order to have
an extended vacation sometimes more than a year into the
future. We alsoc saw that people who had used most of their
available vacation before an unexpecied event arose {such is a
wedding} were able to bank additional time to permit them to
attend such an event whare their only alternative would have
been to take unpaid leave.

Currently our employess accrue vacation at a rate of 2, 3, or 4
weeks per year depending on their length of service. Even today
it 15 not at all wausual to find that employees cannot do the
things that they want to do because they do not have enough
vacation time accrued, Somstimes even because {1lness or other
emergencies resulted in exhausting available leave. The avary
-12-month payout requiresent can mean an employee who has
something special planned, bayond the mandatory payout date, for
which they want to accumuiate additional time may be forced to
take cash instead. We therefore recommend that the 12 month
payout requirement be eliminated, be expanded to at least 24
wonths or made negotiable between amployer and employee (at the
employee’s option) in order to be more of a benefit to the
empioyee.

2. The provision under flexible cradit hours that emplayses may
bank up to 50 hours in a 12 month period seems {1logical.
Employaes will be wost Tikely to use their time off in full day
increments so that & days and 2 hours does not make much sense
on the face of 1t. Since this is a voluntary program "initiated
and requested” by the employee, each request for which
presumably must be approved by the employer, it is not clear to
us why 3 maximum amount of time which can be earned in a 12
month period naeds to be stated in this legislation. [f a
maxisun amount does need to be included for some reason, we
rtc:;tendsshat it be an intuitively logical number of hours such
as or 80.
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Finally, we do confess some discomfort with the language "An employer
. . . ShalY not directly or indirectly intimidate, thraaten, or coerce any
esployse . . ." Unicover Corporation’s interest in compensatory tims is
{n providing a bsnefit tc employees that will keep them happy and working
for Unicover Corporation. Intimidating or coercing them certainly would
not achieve our objective. On the other hand, the breadth of this
Tanguage would create the ogportunity for the occastonal disgruntled
employee to "stick it to" the company. We understand that some protection
against abuse may be in order, but hope it can be narrowed so at.

Thank you for considering our views.
Sincerely,

KA. Willms
tive ¥ice President

[Whereupon, at 12:25 p.m., the subcommittee was adjourned.]
O
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[Additional submissions from Rep. Walberg follows:]

NATIONAL
RESTAURANT
ASSOCIATION

March 25, 2025

The Honorable Ryan Mackenzie
Chairman

Subcommittee on Workforce Protections
Committee on Education and Workforce
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, D.C. 20515

The Honorable Ilhan Omar

Ranking Member

Subcommittee on Workforce Protections
Committee on Education and Workforce
U.S. House of Representatives

2101 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Mackenzie, Ranking Member Omar, and Members of the House Education and Workforce
Subcommittee on Workforce Protections,

On behalf of the National Restaurant Association, | write to express our support for the Tipped Employee
Protection Act and urge its passage to provide long-term certainty and stability for restaurant employers
and their tipped employees.

We appreciate the Committee’s focus on modernizing the Fair Labor Standards Act (FLSA) to better reflect
today’s workforce and ensure the law works for both employers and employees. One of the most
important steps Congress can take to improve the FLSA is passing the Tipped Employee Protection Act.

The FLSA established the tip credit system, which has long served as the foundation for how restaurants
compensate their tipped employees, allowing workers to earn well above the federal minimum wage while
providing employers the flexibility to invest in their businesses and staff. However, past regulatory
overreach has threatened this system, most notably with the Department of Labor’s now-withdrawn
80/20/30 rule, which imposed arbitrary limitations on how tipped employees could spend their time and
created significant compliance burdens for restaurant operators.

While the Restaurant Law Center’s successful lawsuit led to the withdrawal of this rule, the risk remains
that a future administration could reinstate similar burdensome regulations. The Tipped Employee
Protection Act provides a legislative solution that ensures the tip credit remains intact by clarifying the
definition of a tipped employee in the FLSA. The bill prevents regulatory overreach by specifying that a
tipped employee is defined without regard to their specific job duties so long as their wages and tips meet
or exceed the applicable minimum wage. It eliminates the confusion and compliance burden created by
shifting regulatory interpretations of tipped employment, restoring certainty and simplicity to the tip
credit system. Most importantly, it protects tipped employees’ earning potential, ensuring they continue
to thrive under a pay structure that allows them to earn significantly more than the minimum wage.

The restaurant industry, composed of predominantly small businesses, has struggled with the impact of
arbitrary, complex regulations that increase costs, force operational changes, and ultimately reduce
income opportunities for tipped employees. The Tipped Employee Protection Act provides a much-
needed, permanent solution to prevent future administrations from undermining a system that has
worked for decades.
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We appreciate the Committee’s leadership in examining ways to strengthen and modernize the FLSA and
urge swift passage of the Tipped Employee Protection Act to preserve economic certainty for restaurants
and their employees.

Thank you for your consideration.

Sincerely,

Jordan Heiliczer

Director of Labor and Workforce Policy
National Restaurant Association
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March 25, 2025

The Honorable Ryan Mackenzie The Honorable Ilhan Omar

Chair Ranking Member

Subcommittee on Workforce Protections Subcommittee on Workforce Protections
U.S. House of Representatives U.S. House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Chair Mackenzie, Ranking Member Omar, and Members of the Subcommittee:

Thank you for holding today’s hearing, “The Future of Wage Laws: Assessing the FLSA’s
Effectiveness, Challenges, and Opportunities.” The Independent Work Coalition (IWC) and the
15 undersigned organizations appreciate the Committee’s consideration of policies that
strengthen independent work opportunities for individuals across the country.

The IWC is comprised of a diverse group of associations, businesses, and other stakeholders that
support independent work and the millions of Americans who work as independent contractors.
The coalition is dedicated to advocating for policies that strengthen independent work
opportunities and empower individuals who choose to be in business for themselves. Likewise,
IWC is committed to educating policymakers about the important role independent contractors
play across every sector of the economy.

While independent work has played an important role in our economy for decades, a growing
share of Americans are increasingly choosing to secure additional income opportunities outside
of traditional employment or pursue their own entrepreneurial endeavors altogether. For
example, the number of people working occasionally as independent contractors is up by 130%
since 2020.! Similarly, the number of individuals choosing careers as full-time independent
contractors has similarly grown from 13.6 million in 2020 to 26 million in 2023.2 This is true
even as nearly 8 million traditional employment roles are currently available.> While the internet
and digital connectivity have made these opportunities more accessible to many, worker
preferences for flexibility, autonomy, and earning scalability are major factors driving this trend.

With this in mind, IWC and the undersigned organizations support the Committee’s work to
explore policies that support the workers, businesses, and communities that rely on the
independent contractor model. IWC commends Rep. Kiley for his commitment to advancing
independent work opportunities for the millions of Americans who choose to pursue their own
entrepreneurial endeavors and earnings opportunities through introduction of the Modern Worker
Empowerment Act (H.R. 1319) and the Modern Worker Security Act (H.R. 1320). The Modern

1n 2020, 15.8 million people worked occasionally as independent contractors; in 2023, that number is up to 36.6
million. See, MBO Partners, 4 Long-Term Trends Driving the Growth of the Independent Workforce (December 8,
2023).

2 MBO Partners, “State of Independence in America 2023 (October 2023).

3 Jeff Cox, Job openings see gains in January in a sign of labor market stability, CNBC (March 11, 2025).
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Worker Empowerment Act provides clarity for workers and businesses by establishing a
common-sense definition for independent contractor status across federal law. Moreover, the
Modern Worker Security Act clarifies that independent workers can participate in innovative
programs designed to connect them with portable, work-related benefits without fear of
potentially jeopardizing their independent contractor status under federal law.

IWC and the undersigned organizations stand ready to continue working with you to advance
policies that support independent work across every sector of the economy.

Sincerely,

American Association of Advertising Agencies (4As)
Americans for Prosperity

American Trucking Associations

Association of Bi-State Motor Carriers
Associated Builders and Contractors

Financial Services Institute

Flex Association

HR Policy Association

National Association of Wholesaler-Distributors
National Council of Chain Restaurants

National Retail Federation

Small Business & Entrepreneurship Council
The LIBRE Initiative

The Transportation Alliance

Workplace Solutions Association



176

AN
&

Associated
\Am Builders and
s | Contractors

March 25, 2025
The Honorable Ryan Mackenzie The Honorable Ilhan Omar
Chairman Ranking Member
Committee on Education and Workforce Committee on Education and Workforce
Subcommittee on Workforce Protections Subcommittee on Workforce Protections
U.S. House of Representatives U.S. House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Chairman Mackenzie, Ranking Member Omar and Members of the U.S. House Committee
on Education and Workforce’s Subcommittee on Workforce Protections:

On behalf of Associated Builders and Contractors, a national construction industry trade
association with 67 chapters representing more than 23,000 members, | appreciate the
opportunity to comment on the subcommittee’s hearing, “The Future of Wage Laws: Assessing
the FLSA'’s Effectiveness, Challenges, and Opportunities.”

While the Fair Labor Standards Act is the foundation of American labor standards, its
ambiguous composition is responsible for an ever-shifting regulatory environment that creates
uncertainty for workers and businesses alike, risking legitimate independent contractors in the
construction industry losing critical opportunities for work. In addition, the FLSA fails to
accommodate for the state of the modern economy and the needs of independent contractors.

ABC supports legislation that clarifies who qualifies as an independent contractor and protects
workers who have long been properly classified as independent contractors in the construction
industry. These workers play a vital role in providing specialized skills, entrepreneurial
opportunity and stability during fluctuation of work common to the industry. Further, independent
contractors play an important role for large and small contractors, delivering construction
projects, safely, on time and on budget for their government and private customers. For this
reason, ABC supports the following legislation:

o H.R.1319, the Modern Worker Empowerment Act, introduced by Rep. Kevin Kiley, R-
Callif., which amends the FLSA to base worker classification determinations on two clear
tests: a business’s control over a worker’s work and how it is performed and the worker’s
opportunity to express entrepreneurial discretion. This legislation also clarifies that
safety, legal and insurance guidelines and contractual project completion deadlines are
not determinants of worker classification. Further, it would ensure the worker
classification standard is consistent between the FLSA and the National Labor Relations
Act.

o H.R.1320, the Modern Worker Security Act, introduced by Rep. Kiley, which provides
businesses with the opportunity to offer flexible or portable benefits to workers without
the risk of the provision of these benefits jeopardizing worker classification
determinations.

In addition, ABC encourages representatives to reintroduce H.R.1980, the Working Families
Flexibility Act, from the 117th Congress. This legislation amends the FLSA to provide workers

440 First St. NW, Suite 200 | Washington, DC 20001 | (202) 595-1505 | abc.org
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choice between compensatory overtime pay and compensatory time off at a rate not less than
1.5 times hours worked. At the same time, it ensures that offering such compensatory time is
only provided in accordance with applicable provisions of collective bargaining agreements
when an employee is represented by organized labor or affirmed between the employer and
employee when the employee is not represented by a labor organization.

ABC urges the committee to advance the Modern Worker Empowerment Act to provide
businesses and workers alike with a clear, workable and straightforward standard for
determining worker classification. Further, ABC encourages the committee to expand
opportunities for businesses to provide benefits to workers through the advancement of the
Modern Worker Security Act.

ABC appreciates the opportunity to comment on today’s hearing and looks forward to continuing
to work with the Subcommittee on Workforce Protections.

Sincerely,

Kristen Swearingen
Vice President, Legislative & Political Affairs



722 12" Street N.W/.

Fourth Floor
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March 18, 2025
Dear Members of Congress,

I write in support of H.R. 1319, the “Modern Worker Empowerment Act,” and
H.R. 1320, the “Modern Worker Security Act,” both of which have been
introduced by Congressman Kevin Kiley (R-Calif.). These bills would protect the
rights of independent workers by codifying clear, practical criteria for allowing a worker to
self-identify as an independent contractor.

Americans for Tax Reform urges all members of Congress to cosponsor the
Modern Worker Empowerment Act and the Modern Worker Security Act.

Workers have faced a jarring back-and-forth when it comes to regulation of their
independent contractor status. After the Trump administration reinstated longstanding
precedent with a simple two-factor test in its 2021 independent contractor rule, the Biden
administration rescinded that rule and implemented its own 2024 rule that greatly
restricted the ability for workers to self-identity as independent contractors.

The Modern Worker Empowerment Act would codify a two-factor test for determinin,

independent contractor status akin to the 2021 rule, focusing the analysis on whether
another person has “significant control” over the details of the work being performed and

whether the worker takes on the “opportunities and risks” of entrepreneurship. In effect,
this bill would give workers greater flexibility to identify as independent contractors if they
choose to do so and it would prevent a future administration from reverting back to more
restrictive rules imposed by the executive branch.

The Modern Worker Security Act would further protect the rights of independent workers

by dlarifying that receiving voluntary portable benefits has no bearing whatsoever on

independent contractor status. This ensures that independent workers can receive
voluntary benefits—such as health savings accounts, health insurance coverage, retirement
savings, or skills training—swithout losing the ability to be their own boss.

Workers should be able to choose the status that works best for them and deserve to have
stability. Together, these two bills will protect worker choice and improve quality of life for

independent workers.

All members of Congress should cosponsor the Modern Worker Empowerment
Act and Modern Worker Security Act.

Onward,

A

Grover Norquist
President, Americans for Tax Reform



March 24, 2025

The Honorable Ryan Mackenzie [R-PA]
Chair

Subcommittee on Workforce Protections
House Education and Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

The Honorable Ilhan Omar [D-MN]

Ranking Member

Subcommittee on Workforce Protections
House Education and Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

Dear Members of Congress,

As supporters of worker choice and economic opportunity, we the undersigned organizations
write in strong support of the focus of the Subcommittee on Workforce Protections’ hearing on
“The Future of Wage Laws: Assessing the FLSA’s Effectiveness, Challenges, and Opportunities”.

In order for America’s workers, small business entrepreneurs, and industries to thrive in the
215t century, Congress must prioritize reforms that let Americans chase opportunity rather than
permission. Over time, changes to the Fair Labor Standards Act (FLSA) and ensuing regulations
have required businesses to increasingly invest in costly, unhelpful government compliance
requirements instead of investing in the American workforce and the innovations that help
foster long term success.

In particular, the following legislation restores much needed contract freedom for American
workers and businesses in critical areas, which will improve career pathways for tens of millions
of Americans while helping to drive economic growth that everyone benefits from.

We strongly support and ask Members of Congress to pass:

e H.R. 1319, Modern Worker Empowerment Act, which would harmonize an employment
test under FLSA and the National Labor Relations Act (NLRA) that is straightforward to
comply with and protects self-employment career pathways.

e H.R. 1320, Modern Worker Security Act, which would allow businesses to offer portable

benefits to independent contractor clients without facing reclassification penalties that
take away self-employment opportunities.

e  Working Families Flexibility Act, which would give all American workers eligible to earn

overtime the same opportunity that federal employees have — a choice between earning
time and a half pay or accumulating time and half paid leave.



e Ensuring Workers get PAID Act, which helps employers identify and resolve minimum

wage and overtime pay violations. Self-reporting businesses receive assistance from the
Department of Labor (DOL) to fix the issues and ensure their workers are made whole.

Together, these bills would create significant new opportunities and flexibility for the American
workforce, allowing businesses and workers to create mutually beneficial arrangements that

help everyone. We ask that you support each of these bills to advance economic opportunity as

soon as possible.

Sincerely,

Austen Bannan
Employment Policy Fellow
Americans for Prosperity

Grover Norquist
President
Americans for Tax Reform

Will Swaim
President
California Policy Center

Rowan Saydlowski
Director
Center for Worker Freedom

Patrice Onwuka
Director, Center for Economic Opportunity
Independent Women

F. Vincent Vernuccio
President
Institute for the American Worker

Michael Melendez
Executive Vice President
Libertas Institute

Steve Delie
Director of Labor Policy
Mackinac Center for Public Policy

Paul Gessing
President
Rio Grande Foundation

Isabel Soto
Director of Policy
The LIBRE Initiative
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College and University Professional
Association for Human Resources

March 25, 2025

The Honorable Tim Walberg

Chairman

Committee on Education and Workforce
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, D.C. 20515

The Honorable Bobby Scott

Ranking Member

Committee on Education and Workforce
U.S. House of Representatives

2101 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Walberg and Ranking Member Scott:

On behalf of the College and University Professional Association for Human Resources (CUPA-HR),
thank you for holding today’s hearing on modernizing the Fair Labor Standards Act. I write in strong
support of the Working Families Flexibility Act, which the committee considered in several previous
Congresses and the House of Representatives passed in 2017. We urge the committee to consider and the
House to pass the legislation again this Congress.

CUPA-HR serves as the voice of human resources in higher education, representing more than 41,000
human resources professionals and other campus leaders at over 1,800 colleges and universities across the
country. Higher education employs over 4 million workers nationwide, with colleges and universities in
all 50 states.

The Working Families Flexibility Act would amend the Fair Labor Standards Act to allow private
employers, including private colleges and universities, the opportunity to offer non-exempt employees
who have worked overtime hours the choice between paid time off (known as compensatory time or comp
time) or overtime pay. Under current federal law, public-sector employers, including public-sector
colleges and universities, may offer this benefit, but private-sector employers may not.

On April 11, 2013, CUPA-HR President and CEO Andy Brantley testified before the House
Subcommittee on Workforce Protections on the benefits of compensatory time. Drawing on his
experience as associate vice president and chief human resources officer at a large public university, Dr.
Brantley provided several examples of instances where employees benefitted from compensatory time
even though the university provided a wide range of generous paid leave policies to all employees. Dr.
Brantley lamented that compensatory time was not an available benefit when he served in a prior position
as director of human resources at a private institution.
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Representing both public and private colleges and universities, CUPA-HR believes employers at private
universities should be afforded the opportunity to provide the same flexibility to employees as public
universities. Again, we urge you to support this legislation.

Respectfully Submitted,
P (i ——

Joshua A. Ulman

Chief Government Relations Officer

College and University Professional Association for Human Resources
9234 Kingston Pike #458

Knoxville, TN 37922

josh@ulmanpolicy.com

cc: Members of the Education and Workforce Committee of United States House of Representatives
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C/W]I

Coalition for Workforce

Innovation
Rep. Tim Walberg (R-MI) Rep. Bobby Scott (D-VA)
Chair Ranking Member

Committee on Education and Workforce Committee on Education and Workforce

February 26, 2025

Chair Walberg & Ranking Member Scott,

On behalf of the Coalition for Workforce Innovation (“CWT”) we submit this statement for
support for HR. 1319, the Modern Worker Empowerment Act (MWEA) introduced by
Representatives Kiley (R-CA). This legislation will support individuals who seek independent
work throughout the economy by affirming a commonsense and modern worker classification
test under the Fair Labor Standards Act (FLSA) and the National Labor Relations Act (NLRA).

CWT’s membership represents worker advocates, entrepreneurs, start-ups, businesses, and trade
associations that support the modernization of federal workforce policy to enhance choice,
flexibility, and economic opportunity for all workers. Our broad and diverse stakeholders
showcase healthcare, technology, media, transportation, logistics, and retail sectors where
independent workers have gained access to flexible work arrangements that fit their lifestyle.
Today’s diverse independent workers span all ages and include part-time students, caregivers,
and retirees. These individuals are primarily motivated by finding a source of supplemental
income or organizing work around their lives and not the other way around. Independent work
also serves as a foundation to small businesses as well as the first step for many new
entrepreneurs.

Over the past few years, threats from the Department of Labor (DOL) and the National Labor
Relations Board (NLRB) necessitate the need for legislative actions to preserve and protect
independent work. The regulatory back and forth between rules favored by changing
Administrations undermines stakeholders throughout the economy. Far from providing needed
clarity, these efforts continue to create uncertainty for workers and businesses who seek
independent work relationships to find wage-earning opportunities, to satisfy consumer demand,
and to fortify supply- chain resilience. CWI urges congressional action to provide real rules of
the road by supporting the Modern Worker Empowerment Act which creates a clear definition
and standard across federal laws to protect independent workers.

CWIis committed to building an economy that works for all types of workers by preserving
flexibility and entrepreneurship while protecting against potential abuse. For this reason, CWI
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supports common sense congressional action, like the Modern Worker Empowerment Act, that
provides support for those who choose to work independently and to fit work within their lives
and not the other way around.

To learn more about CW1, please visit www.workforceinnovation.net

Sincerely,

Coalition for Workforce Innovation
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A NFIB

555 12t Street NW, Suite 1001
Washington, D.C. 20004

1-800-552-5342
NFIB.com

March 25, 2025

The Honorable Glenn Grothman
United States House of Representatives
1211 Longworth House Office Building
Washington, D.C. 20515

Dear Representative Grothman,

On behalf of NFIB, the nation’s leading small business advocacy organization, | write in support of
H.R. 2299 the Ensuring Workers Get PAID Act of 2025. This legislation would reinstate and codify the
Department of Labor’s (DOL) Payroll Audit Independent Determination (PAID) program, which
provided small businesses flexibility to self-report and correct minor wage and hour violations
before incurring a penalty.

Under the first Trump Administration, the Department of Labor launched the PAID program as a
six-month pilot program on April 3, 2018. The program was aimed at resolving wage and hour
claims more expeditiously and without litigation, which would improve employer’s compliance with
the Fair Labor Standards Act (FLSA) and ensure that more workers received legally owed back wages
faster. Under the PAID program, employers conducted self-audits of their payroll, and if they
discovered an overtime or minimum wage violation, they would self-report those violations to the
Wage and Hour Division (WHD), who would work with employers to correct any violations and
quickly provide back wages to affected workers.

Small businesses overwhelmingly supported the PAID program. In fact, according to a recent NFIB
Member Ballot, 88% of NFIB members believe the Department of Labor should allow employers to
self-report and correct minor overtime and minimum wage violations before incurring a penalty.
Unfortunately, the Biden Administration ended the program on January 29, 2021.

Unlike larger businesses, many small businesses do not have dedicated compliance officers or
human resources departments, leaving the business owner responsible for handling payroll in-

" NFIB Member Ballot, Mandate, vol. 580, March 2022, Should the Department of Labor aliow employers to self-report and correct
minor overtime and minimum wage violations before incurring a penalty? (Yes: 88% No: 5% Undecided: 7%).
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house. This can lead to unintentional errors. The PAID program was successful in helping small
business owners correct unintended errors before incurring costly fines and/or litigation.

As Congress looks to capitalize on increased small business optimism and deliver pro-growth
economic and regulatory policies, reinstating the PAID program would help honest small business
owners comply with the law before being assessed penalties under the strict liability standard wage
and hour laws operate under.

NFIB supports the Ensuring Workers Get PAID Act and urges Congress to promptly enact this
legislation. Small businesses appreciate your leadership to reduce compliance burdens.

Sincerely,

/4 o~ :,y',", My
! L

Dylan Rosnick
Principal, Federal Government Relations
NFIB
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I.ndependentWomen®

Seniors Need Better At-Home Care Options

Representative Ryan Mackenzie

Chairman

U.S. House Committee on Education and Workforce
Subcommittee on Workforce Protections
Washington, D.C. 20510

Representative Ilhan Omar

Ranking Member

U.S. House Committee on Education and Workforce
Subcommittee on Workforce Protections
Washington, D.C. 20510

March 25, 2025

Dear Chairman Mackenzie, Ranking Member Omar, and Members of the
Subcommittee on Workforce Protections,

Independent Women is the leading national women'’s organization dedicated to
advancing policies that expand people’s freedom, opportunity, and well-being.

We are pleased the Subcommittee is presenting this hearing, “The Future of Wage
Laws: Assessing the FLSA's Effectiveness, Challenges, and Opportunities." We
commend the committee for examining how the Fair Labor Standards Act (FLSA)
treats in-home caregiving arrangements for elderly Americans.

Elder care is a crucial concern for many Americans. As the desire to age in place
remains strong among an overwhelming majority of Americans (88%), the need for
affordable in-home caregiving support is more critical than ever. Approximately
one-third of seniors require such assistance to maintain their independence, yet the
average annual cost of $60,000 poses a significant financial burden for many,
particularly the large portion of seniors who live on fixed incomes.

Many older Americans are also yearning for more companionship. Data from 2023
reveals that 57% of U.S. adults aged 65 and over reported feelings of loneliness. These
feelings, along with social isolation, can significantly impact an individual's health
and well-being. They are associated with a range of physical and mental health
concerns, including dementia, stroke, heart disease, anxiety, and depression. Live-in

4 Weems Lane, #312 - Winchester, VA 22601 | iwv.org | 202-807-9986
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caregiving can be a solution to address social disconnection while also enabling
Americans to age in place within their home.

To better address the caregiving needs of seniors, policymakers should advance
solutions that are both flexible and budget-neutral. For example, rescinding the 2013
Home Care Final Rule will encourage more caregiving relationships by creating a
better regulatory framework for those receiving and providing care. This has been
proposed by House Education and Workforce Committee Chairman Tim Walberg,
who introduced the Ensuring Access to Affordable and Quality Home Care for
Seniors and People with Disabilities Act in the 118th Congress.

In 1974, Congress amended the FLSA to extend federal minimum wage and overtime
pay protections to in-home workers. However, some workers were exempted from
these requirements, including those providing companionship services to elderly or
disabled individuals.

The Department of Labor revised its guidance in 2013 with the introduction of the
“Home Care Final Rule,” which took effect in 2015. This rule narrowed the definition
of "companionship services," making it more difficult for caregivers to qualify for the
exemption.

Under the new rule, 80% of services provided to an elderly or disabled person must
be focused on "fellowship" (conversation, games, reading) or "protection"
(accompanying on walks, monitoring). If a caregiver spends more than 20% of their
time on "care" services (dressing, meal preparation), they can no longer claim the
companionship exemption. The updated guidelines also introduced complex
recordkeeping requirements for households employing these caregivers, including
keeping detailed records of the actual hours worked.

We must ensure that workers are treated fairly, including in-home caregivers. But
needlessly restrictive rules like these price many seniors out of the market —
potentially leading them to forgo the companionship care they need — and deny
independent caregivers the autonomy to determine their own working relationships
with families.

Excessive federal regulation can also encourage people to operate outside of the
regulatory framework completely. Those who choose "off the books" caregiving risk
legal repercussions for non-compliance with tax and labor laws, as well as
exploitation and other harmful outcomes.

4 Weems Lane, #312 - Winchester, VA 22601 | iwv.org | 202-807-9986
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For these reasons, we urge Congress to rescind the 2013 Home Care Final Rule and
restore the previous companionship exemption standard. While this will not solve
every problem related to long-term care for senior citizens in this country, it will
remove unnecessary regulatory burdens and make it easier for seniors to get the
care they need in the comfort of their own homes. It could also serve as a critical first
step toward a better caregiving model that benefits households and caregivers alike.

Thank you again for raising this important issue.

Respectfully,

oo, Vodden

Heather Madden
Policy Staff Director
Independent Women's Voice

4 Weems Lane, #312 - Winchester, VA 22601 | iwv.org | 202-807-9986
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FINANCIAL
SERVICES
INSTITUTE

VIA ELECTRONIC MAIL
July 1,2024

The Honorable Bill Cassidy, Ranking Member

United States Senate Committee on Health, Education, Labor and Pensions
428 Dirksen Senate Office Building

Washington, DC 20510

Re: Request for Information on Portable Benefits for Independent Workers
Dear Senator Cassidy:

| write on behalf of the Financial Services Institute (FSI) ! in response to your Request for
Information (RFI) on ways to modernize federal law to allow independent workers access to
portable workplace benefits like retirement and health care.?2 The RFI seeks information on ways
to remove federal legal and regulatory barriers to portable benefits for independent workers
while protecting their flexibility and freedom to earn a living as they best see fit.

FSI appreciates the opportunity to comment on this important subject. Independent financial
advisors are small business owners by choice. As explained in further detail below, their
independent contractor status is central to their business and enables them to better serve their
clients. Recent efforts to expand employee protections to more workers have threatened
independent financial advisors’ ability to continue to operate as independent contractors. We
outline specific pain points that could be addressed in future legislation. Like many small business
owners, our financial advisor members also struggle to find quality, affordable medical insurance
for themselves and their staff. FSI has explored potential solutions that could be offered to
members. We discuss below what we are currently able to offer our members and the shortcomings
that could be addressed with future legislative solutions.

Background on FSI Members

The independent financial services community has been an important and active part of the
lives of American investors for more than 40 years. In the United States, there are more than
500,000 independent contractors in the financial and insurance industries, including 160,000
independent financial advisors, who account for approximately 52.7 percent of all producing
independent financial advisors.® By their choice, these financial advisors are self-employed

1 The Financial Services Institute (FSI) is an advocacy association comprised of members from the independent
financial services industry, and is the only organization advocating solely on behalf of independent financial advisors
and independent financial services firms. Since 2004, through advocacy, education and public awareness, FSI has
been working to create a healthier regulatory environment for these members so they can provide affordable,
obijective financial advice to hard-working Main Street Americans.

2 https: //www.help.senate.gov/ranking /newsroom/press/ranking-member-cassidy-requests-information-from-
stakeholders-on-portable-benefits-for-independent-workers

3 Cerulli Associates, Advisor Headcount 2019, on file with author; NERA Economic Consulting, The Role of Independent
Contractors in the Finance and Insurance Sectors (Nov. 2022), (finding that more than half a million people work as
independent contractors in the financial and insurance sector and in financial-services occupations).

888 373-1840 | 1201 Pennsylvania Ave. NW | Suite 700 | Washington, D.C. 20004 | financialservices.org
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Sen. Bill Cassidy
July 1, 2024
Page 2 of 5

independent contractors, rather than employees of independent financial services firms.# They own
and operate approximately 130,000 financial advisory and insurance brokerage firms, employing
approximately 330,000 people and accounting for 27 percent ($47 billion) of the output of the
financial-advisory and insurance-brokerage industry. Between 2015 and 2019, independent
contractors in the financial services sector created approximately 54,000 new businesses and
174,000 new jobs.5

Due to their unique business model, FSI member firms and their affiliated financial advisors
are especially well positioned to provide Main Street Americans with the affordable financial
advice, products, and services necessary to achieve their investment goals. This business model has
two players: financial advisors and independent financial services firms. Financial advisors normally
establish their own business without any coordination with or approval required by the firm. Some
advisors engage in limited operations, such as purchasing and selling securities on behalf of clients.
Others may have a more significant enterprise, offering a full range of financial planning,
investment advice, insurance, tax, and estate-planning services.

FSI's members serve clients across all income levels. Through their association with
independent financial services firms, independent financial advisors are able to provide financial
advice that helps investors save for common financial needs such as college tuition, homeownership,
retirement, and support for their aging parents. These advisors’ services are especially important
in underserved minority and rural communities that lack access to a robust financial-services market,
because they frequently offer a one-stop shop for affordable investing advice, tax preparation,
financial education, and estate planning.

Financial advisors affiliate with independent financial services firms because it is required
by securities regulations.® Those regulations require anyone who effectuates securities transactions
or offers advice concerning investing in securities to register with the SEC or affiliate with a
corporation that is registered with the SEC. Individual advisors who choose to affiliate with a
financial services firm do not individually register as broker-dealers but instead agree to
supervision by their firms, which assume responsibility for ensuring compliance with federal law and
the conduct rules of the Financial Industry Regulatory Authority, Inc. (FINRA).

Critically, financial advisors are not employees of independent financial services firms. The key

4 The use of the term “financial advisor” or “advisor” in this letter is a reference to an individual who is a registered
representative of a broker-dealer, an investment adviser representative of a registered investment adviser firm, or a
dual registrant. The use of the term “investment advisor” or “advisor” in this letter is a reference to a firm or
individual registered with the SEC or state securities division as an investment adviser.

5 NERA Economic Consulting, The Role of Independent Contractors in the Finance and Insurance Sectors (Nov. 2022).
6 In particular, under the Securities Exchange Act of 1934 (Exchange Act), anyone who effectuates securities
transactions or offers advice concerning investing in securities, including independent financial advisors, must register
with the SEC or affiliate with a corporation that is registered with the SEC, such as an independent financial services
firm. 15 U.S.C. § 780(a)(1). Federal regulations also require registered investment advisors to implement written
policies and procedures designed to prevent violations of the federal securities laws. 17 C.F.R. § 270.38a-1.
Individual advisors who choose to satisfy these requirements by affiliating with a financial services firm do not
individually register as broker-dealers but instead agree to supervision by their firms, which assume responsibility for
ensuring compliance with applicable laws. /d.; FINRA Rule 3110.
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relationship is the one between a client and his or her financial advisor—not the separate, symbiotic
relationship between the financial advisor and his or her affiliated independent financial service
firm. Financial advisors frequently switch their firm affiliations, taking their clients and preexisting
businesses with them. The firms do not control financial advisors, who set their own hours and rates,
maintain their own physical premises, and hire and supervise their own staff. Financial advisors
make significant investments in their own businesses and realize profits or losses according to their
own successes or failures. They generally operate their business free from the control of the firms
except for purposes of compliance with federal and state rules and regulations. Many financial
advisors also offer clients services wholly unrelated to their firm affiliation, like tax advice and
estate planning.

Thus, financial advisors are independent business owners who comply with certain
contractual obligations such as legally required regulatory compliance measures. These advisors
are therefore not correctly classified as employees under the Fair Labor Standards Act (FLSA).

Discussion

FSI appreciates the opportunity to comment on how labor and employment laws can be
updated to better fit the modern economy. We remain concerned that recent efforts to expand
employee protections to more workers have threatened independent financial advisors’ ability to
continue to operate their businesses and serve their Main Street American clients. FSI also supports
some efforts to expand access to benefits for independent workers. These points are discussed in
greater detail below.

. Shortcomings of the Current Worker Classification Model

As an initial matter, we suggest that future legislative or regulatory solutions include language
that supervision for regulatory compliance and risk management efforts in industries like financial
services should not be considered evidence of control for the purposes of an employment
relationship. The now rolled back 2021 DOL Independent Contractor Rule” included such language,
which brought the FLSA definition into alignment with the Internal Revenue Code (IRC). Unfortunately,
the DOL’s 2024 Independent Contractor Rule eliminated the helpful clarifying language.

As outlined above, FSI's financial advisor members have an independent contractor relationship
with an independent financial services firm. These advisors enjoy the freedom of running their own
practice and offering their clients comprehensive advice, products, and services. Further, financial
advisors generally choose between working as independent contractors or as employees of
financial services firms. Many prefer to be independent contractors: independent advisors reported
overall levels of satisfaction with their broker-dealer that was 5% higher than employee advisors
and were around 45% more likely to recommend their affiliated broker-dealer to a colleague than
were employee advisors.8

7 Independent Con'rrodor Status under the Fair Labor Standards Act, 86 FR 1168, January 7, 2021 available at:

fair- Iabor standards-act
8 Wealth Management Firms Need Advisors as Brand Evangelists to Attract New Talent, J.D. Power Finds (July 6, 2022),
available at: https: //www.jdpower.com/business/press-releases/2022-us-financial-advisor-safisfaction-study
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As we explained in our comments on the DOL’s Independent Contractor Rule® when it was
proposed, even though some independent contractors might benefit from reclassification as
employees, others would not, and over-classification of workers as employees would likely harm
workers as a whole. For example, reclassification may cause wage cuts or drive many independent
contractors out of the workforce. In a study of the economic impact the DOL’s Independent
Contractor Rule would have on our members,'° up to 20% of advisors would retire rather than be
reclassified as employees. As a result, a significant number of Main Street investors would lose
access to a trusted financial advisor. Further, 78% of advisors said that they expect account
minimums to increase under the rule, restricting their ability to serve smaller accounts. This would be
a particularly harmful outcome for less affluent investors, including younger individuals, minority
households and those in rural areas. These financial advisors also estimated that they could no
longer serve 31% of their existing clients because of increased account minimums and fees.

Independent financial services firms operate in a highly regulated environment overseen by
the SEC, FINRA, and state securities divisions. Independent financial advisors choose a broker-dealer
to affiliate with and have a large number of choices in a competitive market. Because independent
financial services firms closely supervise financial advisor activity to comply with SEC, FINRA, and
state securities regulatory requirements and engage in related risk management measures, firms
are sometimes accused of misclassifying their financial advisors. Thus, they waste significant
resources defending their worker classification decisions to the IRS, DOL, and state employment
regulators.

Importantly, the SEC and FINRA do not differentiate between employees and other associated
persons for securities law purposes.!! Financial services firms must supervise the securities activities
of their personnel regardless of whether they are considered employees or independent
contractors. In addition, the FLSA, Internal Revenue Code (IRC) and state employment regulators
may evaluate the definitions of independent contractor and employee differently. This leads to a
confusing patchwork of legal and regulatory requirements for independent financial services firms
and their financial advisors. The 1997 Taxpayer Relief Act added language to the IRC stating that
supervision for compliance with securities laws cannot be interpreted as control for the purpose of
an employment relationship.'2

9 Financial Services Institute, Comment Letter on Employee or Independent Contractor Classification Under the Fair
Labor Standards Act (December 13, 2022) available at: https://www.regulations.gov/comment/WHD-2022-0003-
53818

10 Financial Services Institute and Oxford Economics, The DOL's Independent Contractor Classification Rule Would
Decrease Access to Advice ond Increase Costs for Investors (January 2023) available at:

ESL. 2023 1.17.pdf2 qI—]*mzvzw‘r acl_au*NzE3M|QSMMUMTcxMDM2MzexMw..

1 See, for example, In the matter of William V. Giordano, Securities Exchange Act Release No. 36742 (January 19,
1996); FINRA, general information -- “As a registered representative, whether you are an employee or an
“independent contractor” (for regulatory purposes there is no distinction between the two terms), you are obligated
to follow all applicable securities laws and regulations.” https: //www.finra.org/reqistration-exams-ce /manage-your-
career /obligations-your-firm

12 Conference Report to Accompany H.R. 2014, Taxpayer Relief Act of 1997, Rpt, 105-220 at p457, 105th
Congress (July 30, 1997) available at: https: //www.congress.qov/1 rpt/hrpt22: RPT-105hrpt220.




194

Sen. Bill Cassidy
July 1, 2024
Page 5 of 5

Il.  Exploring Portable Benefits Options for Independent Workers

It is currently challenging for small and medium sized businesses to obtain reasonably priced
health insurance for themselves and their employees. FSI has explored various options to help
financial advisors solve this problem, including association health plans (AHPs). Insurance is
regulated by individual states meaning that not all states allow AHPs and where available they
are cost-prohibitive. There are currently no AHPs for us to offer or carriers willing to underwrite
them. However, we are able to offer Professional Employer Organization (PEO) services that
include health insurance and other benefits. Unfortunately, this solution does not work for everyone
due to the fact that the health insurance is packaged with a variety of other business support services
that our members may not need or cannot afford.

Through our CoveredAdyvisor benefits program, FSI has partnered with multiple PEOs to try to
alleviate the dearth of access to quality, affordable medical insurance for independent advisors
and their staff. When our members partner with these PEOs, due to federal regulations, the PEOs
must run the advisors’ payroll and HR services. Once they pay for those features, which are costly,
they gain access to large-group benefits such as medical, vision and dental insurance. Further,
insurance is regulated at the state level and some states impose minimum size limits to qualify. For
example, in Maryland and New Mexico, a firm must have 50 employees to qualify. While this
program has proven helpful for some, it’s not a single solution to inaccessible standalone medical
insurance, which is desperately needed by independent advisors. We encourage the Committee to
consider allowing small employers to band together to purchase health coverage allowing them to
share costs and the administrative burden.

Conclusion

Thank you for considering FSI's comments. Should you have any questions, please contact
our Director of Legislative Affairs, Hanna Laver, at (202) 499-7224.

Sincerely,

Dale E. Brown, CAE
President & CEO
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FINANCIAL VOICE OF INDEPENDENT
SERVICES FINANCIAL SERVICES

FIRMS AND INDEPENDENT

INSTITUTE FINANCIAL ADVISORS

STATEMENT FOR THE RECORD
On
The U.S. House Committee on Education & the Workforce, Subcommittee on Worker
Protections
“The Future of Wage Laws: Assessing the FLSA’s Effectiveness, Challenges and
Opportunities”
March 25, 2025

On behalf of the Financial Services Institute (FSI), we thank the Subcommittee for holding
this hearing to consider policies protecting independent work and empowering independent
workers. Specifically, we write to express our support for the Modern Worker Empowerment Act
(H.R. 1319), which would clarify the definition of “employee” across federal law to protect
independent workers. FSI represents independent financial services firms and the financial advisors
affiliated with them. As discussed in further detail below, financial advisors’ independent contractor
status is a defining characteristic of our industry, and this legislation will ensure that independent
financial advisors remain properly classified.

Background on FSI Members

The independent financial services community has been an important and active part of the
lives of American investors for more than 40 years. In the United States, there are more than
500,000 independent contractors in the financial and insurance industries, including 160,000
independent financial advisors, who account for approximately 52.7 percent of all producing
independent financial advisors.! By their choice, these financial advisors are self-employed
independent contractors, rather than employees of independent financial services firms.2 They own
and operate approximately 130,000 financial advisory and insurance brokerage firms, employing
approximately 330,000 people and accounting for 27 percent ($47 billion) of the output of the
financial-advisory and insurance-brokerage industry. Between 2015 and 2019, independent
contractors in the financial services sector created approximately 54,000 new businesses and
174,000 new jobs.3

Due to their unique business model, FSI member firms and their affiliated financial advisors
are especially well positioned to provide Main Street Americans with the affordable financial
advice, products, and services necessary to achieve their investment goals. This business model has
two players: financial advisors and independent financial services firms. Financial advisors normally

1 Cerulli Associates, Advisor Headcount 2019, on file with author; NERA Economic Consulting, The Role of Independent
Contractors in the Finance and Insurance Sectors (Nov. 2022), (finding that more than half a million people work as
independent contractors in the financial and insurance sector and in financial-services occupations).

2 The use of the term “financial advisor” or “advisor” in this letter is a reference to an individual who is a registered
representative of a broker-dealer, an investment adviser representative of a registered investment adviser firm, or a
dual registrant. The use of the term “investment advisor” or “advisor” in this letter is a reference to a firm or
individual registered with the SEC or state securities division as an investment adviser.

3 NERA Economic Consulting, The Role of Independent Contractors in the Finance and Insurance Sectors (Nov. 2022).

888 373-1840 | 1201 Pennsylvania Ave. NW | Suite 700 | Washington, D.C. 20004 | financialservices.org
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establish their own business without any coordination with or approval required by the firm. Some
advisors engage in limited operations, such as purchasing and selling securities on behalf of clients.
Others may have o more significant enterprise, offering o full ronge of financial planning,
investment advice, insurance, tax, and estate-planning services.

FSI's members serve clients across all income levels. Through their association with
independent financial services firms, independent financial advisors are able to provide financial
advice that helps investors save for common financial needs such as college tuition, homeownership,
retirement, and support for their aging parents. These advisors’ services are especiolly important
in underserved minority and rural communities that lack access to o robust financial-services market,
because they frequently offer a one-stop shop for affordable investing advice, tax preparation,
financial education, and estate planning.

Financial advisors affiliate with independent financial services firms because it is required
by securities regulations.® Those regulations require anyone who effectuates securities transactions
or offers advice concerning investing in securities to register with the SEC or offiliate with a
corporation that is registered with the SEC. Individual advisors who choose to affiliote with a
financial services firm do not individually register as broker-dealers but instead agree to
supervision by their firms, which assume responsibility for ensuring compliance with federal law and
the conduct rules of the Financial Industry Regulatory Authority, Inc. (FINRA).

Critically, financiol advisors are not employees of independent financial services firms. The key
relationship is the one between a client and his or her financial advisor—not the separate, symbiotic
relationship between the financial advisor and his or her affiliated independent financial service
firm. Financial advisors frequently switch their firm offiliations, taking their clients and preexisting
businesses with them. The firms do not control financial advisors, who set their own hours and rates,
maintain their own physical premises, and hire and supervise their own staff. Financial advisors
moke significant investments in their own businesses and realize profits or losses according to their
own successes or failures. They generally operate their business free from the control of the firms
except for purposes of compliance with federal and state rules and regulations. Many financial
advisors also offer clients services wholly unrelated to their firm offiliotion, like tax advice and
estate planning.

Thus, financial odvisors are independent business owners who comply with certain
contractual obligations such as legally required regulatory compliance measures. These advisors
are therefore not correctly classified as employees under the Fair Labor Standards Act (FLSA).

4 In particutar, under the Securities Exchange Act of 1934 (Exchange Act), anyone who effectuates securities
transactions or offers advice concerning investing in securities, including independent financial advisors, must register
with the SEC or offiliate with a corporation that is registered with the SEC, such as an independent financial services
firm. 15 U.S.C. § 780(a){1}. Federal regulations also require registered investment advisors to implement written
policies and procedures designed to prevent violations of the federal securities laws. 17 C.F.R. § 270.38a-1.
Individuat advisors who choose to satisfy these requirements by affiliating with a financial services firm do not
individually register as broker-dealers but instead agree to supervision by their firms, which assume responsibility for
ensuring compliance with applicable laws. Id.; FINRA Rule 3110.
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Discussion

The Modern Worker Empowerment Act would harmonize the definition of the term
“employee” across the FLSA and the National Labor Relations Act (NLRA), providing independent
entrepreneurs with much needed clarity. The current patchwork of definitions of the term
“employee” creates uncertainty for independent financial advisors and their clients. The Modern
Worker Empowerment Act creates a clear definition and standard to ensure that independent
contractors remain properly classified.

Further, the bill would clarify that requiring a worker to comply with outside legal and
regulatory requirements cannot be used as evidence of an employment relationship. Similar
language was included in the Department of Labor’s (DOL) 2021 Independent Contractor Rule.
Unfortunately, in 2024 the Biden Administration rescinded that rule and replaced it with a multi-
factor totality of the circumstances test. The Biden Rule eliminated the streamlined “core factor”
framework of the 2021 Rule, making it harder for workers and businesses to correctly classify
workers.> The Modern Worker Empowerment Act would clarify that supervision to ensure
compliance with outside legal and regulatory requirements (such as FINRA and SEC rules) cannot
be used as evidence of an employment relationship. This is critical to ensure that independent
financial advisors remain properly classified as independent contractors.

Conclusion

We thank the Subcommittee for holding this hearing and for the work it is doing to preserve
independent contractor status in the workforce. Should you have any questions or would like more
information on FSI and our position on this important issue, please contact our Director of Legislative
Affairs, Hanna Laver, at (202) 499-7224.

5 Financial Services Institute, Comment Letter on Employee or Independent Contractor Classification Under the Fair
Labor Standards Act (December 13, 2022) available at: https: //www.regulations.gov/comment/WHD-2022-0003-
53818. See also, Financial Services Institute, Statement for the Record on the U.S. House Committee on Education &
the Workforce, Subcommittee on Workforce Protections “Examining Biden's War on Independent Contractors,” April
19, 2023.
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I_I RP/A\ HR POLICY
I\ ASSOCIATION®

March 4, 2025

Tim Walberg

Chair, U.S. House Committee on Education & Workforce
2176 Rayburn House Office Building

Washington, D.C. 20515

Dear Chair Walberg,

HR Policy Association strongly supports a timely and necessary amendment to the Fair Labor
Standards Act (FLSA) regarding the treatment of Restricted Stock Units (RSUs) in overtime
calculations.

During the 106th Congress, Senator McConnell sponsored S.2323, the Worker Economic
Opportunity Act (WEOA), which successfully amended the FLSA to exempt employee stock
options, stock appreciation rights, stock purchase programs, and similar employer-provided
grants from inclusion in overtime pay calculations. This bipartisan measure was an important
step in enabling employees at all levels to share their company’s growth.

While WEOA addressed various forms of equity compensation, it did not extend its benefits to
restricted share units (RSUs) and similar forms of full value share awards—even though the
rationale for promoting broad-based employee ownership applies equally to these awards.
RSUs, typically granted as a fixed number of shares or a fixed value, serve as a strategic tool to
attract and retain talent, aligning employee interests with the long-term success of their
companies. By excluding RSUs from the “regular rate of pay” for overtime calculations, we would
reduce the administrative burden on employers, encourage equitable wealth distribution, and
ultimately increase federal revenue.

If RSUs were excluded from overtime calculations more companies would offer this benefit to
employees. According to the National Association of Stock Plan Professionals (NASPP) 2024
Incentive Plan Design Survey, 28% of companies award time-based full value stock awards
(RSUs) to their general workforce / non-exempt population. Restricted stock awards are the
most common type of equity vehicle offered to the broad-based workforce and much more
common than stock options. High-tech companies are more likely to award RSUs to their full
population (59%) versus non-high-tech companies (11%).

Amending the FLSA to exclude RSUs from the “regular rate of pay” for overtime calculations
would benefit non-exempt workers and employers alike. Specifically, it would

4075 Wilson Blvd., Suite 818, Arlington, VA 22203 | 202.789.8670 | info@HRPolicy.org
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o Help lower wage workers build wealth by allowing employees the ability to
participate in equity markets, contribute to long-term personal savings, and achieve
both short-term financial goals (such as building emergency savings) and long-term
financial goals (such as a supplement for retirement).

e Enhance engagement, productivity and retention among front-line workers and instill
a sense of ownership that all employees contribute to the company’s long-term value
creation.

o Level the playing field for all employers, not just high-tech companies, to attract and
retain talent by offering equity awards without the significant burdens of
administrative complexities, dedicated resources for compliance and exposure to
costly legal risks.

e Close the loophole on the treatment of one equity vehicle over another (e.g., stock
options), providing for consistent treatment of all equity types and preventing
plaintiff attorneys from penalizing employers that choose to design consistent
compensation programs applicable to both exempt and non-exempt workers.

For these reasons, we believe the time is right to update the FLSA to promote and support
employers in providing modern benefits that align with the needs of today’s workforce.

HR Policy Association looks forward to working with lawmakers to enact legislation to amend
the FLSA to exclude time-based, full value stock awards, including restricted share units, from
the “regular rate of pay” for overtime calculations.

Thank you for your consideration and your continued commitment to advancing policies that
benefit employees, employers and ultimately the U.S. economy. Please contact me with
questions or requests for more information at Cbirbal@HRPolicy.org.

Sincerely,

(atvone Potoal

Chatrane Birbal
Vice President, Policy & Government Relations
HR Policy Association

www.HRPolicy.org

CC: Members of the House Education and Workforce Committee

4075 Wilson Blvd., Suite 818, Arlington, VA 22203 | 202.789.8670 | info@HRPolicy.org
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I_I RP/A\ HR POLICY
I\ ASSOCIATION®

February 25, 2025

Kevin Kiley Tim Walberg

U.S. Representative Chair

2445 Rayburn House Office Building House Committee on Education & Workforce
Washington, D.C. 20515 2176 Rayburn House Office Building

Washington, D.C. 20515

RE: HR Policy Association Support for the Modern Worker Empowerment Act and the
Modern Worker Security Act

Dear Representative Kiley,

HR Policy Association (“HRPA” or “Association”) writes to applaud your leadership and
express our support for the Modern Worker Empowerment Act and the Modern Worker Security
Act. The Association has long advocated for greater clarification of the law on worker
classification, the importance of independent contractors to the American economy, and the need
for greater social security for contractors without losing the flexibility of the contractor
classification. As detailed below, the Association believes that these bills further these objectives
and accordingly strongly advocates for their passage.

HR Policy Association is a public policy advocacy organization that represents the chief human
resource officers of more than 350 of the largest corporations doing business in the United States
and globally. Collectively, their companies employ more than 10 million employees in the
United States, nearly nine percent of the private sector workforce. Since its founding, one of
HRPA's principal missions has been to ensure that laws and policies affecting human resources
are sound, practical, and responsive to labor and employment issues arising in the workplace.

The legal standard governing worker classification at the federal level has changed with every
Presidential Administration since 2008, creating significant uncertainty for companies and
workers unlike. Differing state laws and overly strict regimes (such as California’s AB5 law)
have further complicated the classification issue at best and unnecessarily restricted innovation
and flexibility at worst.

The need for a new, straightforward standard that ends regulatory oscillation, provides legal
clarity, and reflects modern work arrangements is therefore abundantly clear. The Modern
Worker Empowerment Act meets each of these needs. The bill provides a clear and predictable
two-factor test that reflects the modern employer-employee work relationship and is based on
well-established legal principles of worker classification.

4201 Wilson Blvd., Suite 110-368, Arlington, VA 22203 | 202.789.8670 | info@HRPolicy.org
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As the gig economy continues to grow and more and more workers rely primarily on app-based
work for income, there is undoubtedly a need for contractors to be able to access the social safety
net generally reserved for full-time employees. Unfortunately, most current laws governing
worker classification — including at the federal level — prevent employers or other entities from
providing these types of benefits to contractors without losing the desired flexibility that gig
work provides or creating a full employer-employee relationship sought by neither party.

To ensure contractors have access to needed benefits while preserving desired flexibility, HR
Policy has long advocated for a legislative solution that would establish a safe harbor for
employers to provide contractors benefits such as health insurance, workers’ compensation,
skills training, and paid leave while retaining the contractor classification. Because the Modern
Worker Security Act would create such a safe harbor, HR Policy supports its passage.

The Modern Worker Empowerment Act and the Modern Worker Security Act bring much
needed updates to worker classification law that promote legal clarity and continued workplace
flexibility and innovation. HR Policy Association looks forward to supporting these bills through
the legislative process to secure passage.

Sincerely,

T 7o

Gregory Hoff

Assistant General Counsel
Director, Labor and
Employment Law and Policy
HR Policy Association

CC: Members of the U.S. House Committee on Education & Workforce
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independentWomen®

March 10, 2025

The Honorable Kevin Kiley
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Kiley,

Independent Women is the leading women's organization dedicated to
advancing policies that expand people’s freedom, opportunity, and
well-being.

We are pleased to strongly support the Modern Worker Empowerment Act
and the Modern Worker Security Act, two federal bills that provide
important protections for independent workers and expand access to critical
benefits.

Protecting Independent Contracting

Independent Women has fought for worker freedom, particularly protecting
independent contractors against mass reclassification efforts at the federal
and state levels. We are alarmed by the rising threats to new models of work
that free American workers from traditional nine-to-five jobs.

Worker freedom is a women's issue. Half of the over 70 million freelancers
nationwide are women. Many women work independently to balance earning
incomes with raising children, caregiving for aging parents, and managing
their health issues. Nine out of ten female workers who shifted from full-time
employment to independent contract work said they did so to prioritize
flexibility over stability.

The Biden administration, following the example of California, sought to
destroy flexible work and force the reclassification of millions of men and
women as employees, hoping to create a new pool of unionizable workers.
Imposing a new rule changing the standard to determine independent
contractor status to a test that weighs in favor of reclassifying workers as
employees injected confusion, complexity, and uncertainty into the business
environment.

Through our “Chasing Work" storytelling campaign, we profile many women
and men who depend on independent contracting, from female truckers to
journalists. They fear that their livelihoods are at risk.

We believe the Modern Worker Empowerment Act would provide a clear and
predictable test to determine worker classification under federal labor law.

4 Weems Lane, #312 - Winchester, VA 22601 | iwv.org | 202-807-9986
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Portable Benefits

Similarly, the Modern Worker Security Act is critical to secure portable
benefits for independent workers without affecting their classification under
federal law.

Voluntary portable benefits are a welcomed step to providing the nation’s
independent workforce with access to critical benefits, such as health
insurance, unemployment insurance, disability insurance, life insurance, and
retirement benefits—without losing their flexibility.

The Fair Labor Standards Act (FLSA) legally prevents companies from offering
workplace benefits to independent contractors because they are
non-employees. Millions of workers currently lack access to
employer-provided employment benefits.

While some independent contractors can access workplace benefits through
their other W-2 jobs or through the employment of their spouses and family
members, our research finds that upwards of 40% of independent workers
lack access to any options.

Independent workers express a desire to gain access to work-related benefits.
Some 80% of self-employed U.S. workers support the idea of creating a
portable benefits fund to help self-employed workers obtain health insurance
and retirement savings.

The Modern Worker Security Act would clear the federal hurdles and permit
portable benefits plans nationwide.

Thank you for your leadership in protecting worker rights. Independent
Women strongly supports these bills and stands ready to support your efforts
to advance these bills through Congress and to President Trump for
signature.

Sincerely,

Patrice Onwuka
Director, Center for Economic Opportunity
Independent Women

4 Weems Lane, #312 - Winchester, VA 22601 | iwv.org | 202-807-9986
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ihuddle

March 24, 2025

The Honorable Tim Walberg, Chairman The Honorable Bobby Scott, Ranking Member
Committee on Education and Workforce Committee on Education and Workforce

U.S. House of Representatives U.S. House of Representatives

2176 Rayburn House Office Building 2101 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairman Walberg and Ranking Member Scott,

| write to you today in strong support of the Flexibility for Workers Education Act (H.R. 2262), a critical
piece of legislation that will modernize outdated provisions of the Fair Labor Standards Act (FLSA)
and help American workers gain the skills they need to thrive in today’s rapidly evolving job market.

As the founder and CEO of 1Huddle, | have seen firsthand how restrictive labor laws hinder workforce
development and limit opportunities for workers to acquire new skills. The FLSA, which was enacted
in 1938, was designed for an industrial workforce. While its protections remain important, the law has
not kept pace with the needs of today’s economy—one shaped by technological advancements, a
growing service sector, and a persistent skills gap, with approximately 8 million open jobs nationwide'.

A major issue with the current law is how it treats employer-provided education and training. Under
existing regulations, when businesses offer voluntary training outside of work hours, those hours are
classified as compensable time. This discourages employers from offering training programs, thereby
limiting workers’ ability to upskill and advance in their careers.

The Flexibility for Workers Education Act, introduced by Congresswoman Ashley Hinson, proposes a
simple but important fix: allowing businesses to provide voluntary upskilling, training, and educational
programs to employees outside of work hours without requiring those hours to be counted as
compensable time. This change would ensure that workers can pursue professional growth without
placing an undue financial burden on employers.

The legislation maintains strong worker protections—participation in these training opportunities would
be entirely voluntary, occur outside of work hours, and could not involve productive work for the
employer. Removing this regulatory hurdle would expand access to employer-sponsored education,
making it easier for workers to develop the skills necessary for higher-paying jobs and career
advancement.

Consider a restaurant owner who wants to help a busboy become a bartender by offering to pay for a
mixology class. Under the current framework, the owner must also pay the employee for the time
spent in the class, even though participation is voluntary. This requirement discourages many
employers from providing training, which in turn limits opportunities for workers to gain new skills and
advance.

The impact of these outdated rules extends beyond the restaurant industry. In manufacturing and
other skilled trades, employers often struggle to provide training that helps employees transition into
more technical, higher-paying roles. By modernizing the FLSA to accommodate voluntary education
and training, this legislation will play a crucial role in addressing the nation’s skills gap and helping
businesses fill critical positions.

1 https://www.bls.gov/news release/jolts.nr0.htm
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The Flexibility for Workers Education Act is a commonsense solution that benefits both workers and
employers. It does not impose new mandates or costs on businesses; rather, it removes outdated
restrictions that have long hindered workforce development. Encouraging businesses to invest in
upskilling their employees will:

e Provide workers with greater access to career-advancing skills and training;

o Help close the skills gap and fill high-demand jobs;

e Improve employee retention and job satisfaction; and

e Strengthen the economy by increasing worker productivity and earnings potential.
Promoting career and technical education, incentivizing apprenticeships, and supporting skills-based
training initiatives will help ensure that American workers remain competitive in a rapidly changing
global marketplace. It is time to adapt our laws for a 21% century workforce, and the Flexibility for
Workers Education Act represents a vital step in that direction.

| respectfully urge the Committee to support this important legislation and to continue advancing
policies that promote workforce development and economic opportunity.

Thank you for your leadership on this issue, and | appreciate your time and consideration.

Sincerely,

Sam Caucci
Founder & CEO, 1Huddle
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March 25, 2025

Representative Ryan Mackenzie

Chair

Subcommittee on Workforce Protections
House Education & Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

Representative IThan Omar

Ranking Member

Subcommittee on Workforce Protections
House Education & Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

Dear Chair Mackenzie, Ranking Member Omar, and members of the House Education &
Workforce Subcommittee on Workforce Protections:

The undersigned organizations, which represent various industries and employers across the
country, urge you to support Representative Grothman’s Ensuring Workers Get PAID Act, which
would reinstate the Payroll Audit Independent Determination (PAID) program. The PAID
program enabled employers to proactively rectify any inadvertent overtime and/or minimum
wage violations under the Fair Labor Standards Act (FLSA), resulting in employers having the
opportunity to fix unintentional mistakes, employees receiving their back wages more quickly,
and less costly litigation for all parties. This is a common-sense legislative proposal, and we urge
your support for the bill.

Currently, if an employer unintentionally violates the FLSA, the only means of ending a claim
are through a court-approved settlement or a DOL-initiated investigation. Employers were not
incentivized to self-audit and fix any mistakes that may have occurred.

The PAID program, on the other hand, provided employers with an alternative method to fix
violations of the FLSA without the threat of costly litigation and penalties. Under the program
employers could audit their payroll, self-report any violations to the Department of Labor
(DOL), and enter into an agreement with DOL to pay 100% of the back wages to employees over
a two-year period. DOL would supervise and approve the agreement and not investigate the
employer for the self-reported violations. The PAID program incentivized employers to find and
fix unintentional violations and resulted in workers receiving their back wages faster than via
litigation. The program was, unfortunately, ended under the Biden administration.
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The Ensuring Workers Get PAID Act would reinstate the PAID program, once again
incentivizing employers to self-audit and self-report and ensuring workers receive their due
compensation quickly without the parties having to undergo costly and lengthy litigation. This is
a common-sense approach to this problem, and we urge you to support this legislation.

Sincerely,

American Hotel & Lodging Association
Associated Builders and Contractors
Associated General Contractors of America
HR Policy Association

Independent Electrical Contractors
International Foodservice Distributors Association
International Franchise Association

National Council of Chain Restaurants
National Federation of Independent Business
National Restaurant Association

National Retail Federation
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March 25, 2025

Representative Ryan Mackenzie

Chair

Subcommittee on Workforce Protections
House Education & Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

Representative Ithan Omar

Ranking Member

Subcommittee on Workforce Protections
House Education & Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

Dear Chair Mackenzie, Ranking Member Omar, and members of the House Education &
Workforce Subcommittee on Workforce Protections:

The undersigned organizations, representing various industries and employers across the nation,
urge you to reintroduce and support the Working Families Flexibility Act (H.R. 1980, 117
Congress), which would modernize the Fair Labor Standards Act (FLSA) and give workers
increased agency over their work and lives.

The Working Families Flexibility Act would allow employers to offer employees the choice of
taking their overtime pay in the traditional form of regular compensation in their next pay check
or as paid time off from work to use at a later date, or “comp time.” Employees would be able to
consider their own circumstances and choose the best option for them. In either case, the
employee receives full compensation for the hours worked at the premium overtime pay rate.
The bill also includes protections for workers who choose to take comp time over regular
compensation, including allowing workers to convert their payments to comp time whenever
they wish and obtaining any unused comp time as cash payments at the end of the year, ensuring
workers never miss out on their earnings.

Workers today are routinely indicating they want more flexibility in their work, but federal wage
and hour laws currently prohibit private sector employers from offering the choice of comp time,
requiring they pay employees cash compensation for any overtime hours worked. This is a rigid
and outdated policy that no longer meets the needs of today’s workforce. Moreover, the option of
taking comp time has existed ~ and been successful — in the public sector for decades. Providing
the option of banking overtime as future paid leave will give workers the flexibility they desire,
enabling them to care for loved ones, attend the activities of their children, and manage their own
health and wellbeing as needed. At a time of rapidly changing economic landscapes and
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workforce preferences, the Working Families Flexibility Act would better accommodate the
needs of the 21% Century workforce.

The Working Families Flexibility Act is a much-needed step towards modernizing the FLSA to
better accommodate the needs and preferences of today’s workers. We urge you to reintroduce
and support this legislation.

Sincerely,

American Hotel & Lodging Association
Associated Builders and Contractors
Associated General Contractors of America
HR Policy Association

Independent Electrical Contractors
International Foodservice Distributors Association
International Franchise Association

National Council of Chain Restaurants
National Federation of Independent Business
National Restaurant Association

National Retail Federation
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A

PARTNERSHIP TO PROTECT

WORKPLACE OPPORTUNITY
March 24, 2025

Representative Ryan Mackenzie

Chair

Subcommittee on Workforce Protections
House Education & Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

Representative Ilhan Omar

Ranking Member

Subcommittee on Workforce Protections
House Education & Workforce Committee
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

Dear Chair Mackenzie, Ranking Member Omar, and members of the House Education &
Workforce Subcommittee on Workforce Protections:

The Partnership to Protect Workplace Opportunity (PPWO) thanks you for holding your
hearing on modernizing the Fair Labor Standards Act (FLSA). Modernization of our nation’s
foundational wage and hour law is critical to addressing the needs of the 215 Century workforce,
but misguided regulations can hinder those efforts. We therefore urge you to consider the
negative impact the Biden administration’s overtime final rule, “Defining and Delimiting the
Exemptions for Executive, Administrative, Professional, Outside Sales, and Computer
Employees” (RIN 1235-AA39), has had and will continue to have on the economy. PPWO
would like to share the letter that we and 90 employer organizations recently sent to the Trump
administration urging they abandon their defense of the final rule in court.

PPWO is a coalition of a diverse group of associations, businesses, and other stakeholders
representing employers with millions of employees across the country in almost every industry.
Formed in 2014, the Partnership is dedicated to advocating for the interests of its members in the
regulatory debate on changes to the FLSA overtime regulations. PPWO’s members believe that
employees and employers alike are best served with a system that promotes maximum flexibility
in structuring employee hours, career advancement opportunities for employees, and clarity for
employers when classifying employees.

www.protectingopportunity.org | 2025
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As we explain in our letter, the Biden administration’s final rule was issued despite the
concerns raised by businesses, nonprofits, higher education institutions, and the public sector. If
allowed to proceed, the rule will likely result in the reclassification of large numbers of employees
from salaried to hourly, leaving those workers with fewer opportunities for flexible work
arrangements, career development opportunities, and access to benefits and employers with
additional administrative costs and staffing challenges. Two federal district courts have already
struck down the rule, having recognized that the Department of Labor exceeded its authority in
issuing the rulemaking. Both cases are now before the U.S. Court of Appeals for the 5* Circuit.

PPWO has urged the Trump administration to abandon its defense of this flawed
rulemaking in court. Doing so would allow the more reasonable 2019 Trump-era overtime
regulation to remain in place. Congress can play a role in this fight as well and pass legislation to
ensure appropriate overtime regulations are implemented in the future.

Thank you for your consideration. PPWO looks forward to working with the subcommittee
on this issue moving forward.

Sincerely,

Partnership to Protect Workplace Opportunity

www.protectingopportunity.org | 2025
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March 18, 2025

Lori Chavez-DeRemer
Secretary of Labor

U.S. Department of Labor
200 Constitution Ave NW
Washington, DC 20210

Pam Bondi

Attorney General

U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Secretary Chavez-DeRemer and Attorney General Bondi:

The Partnership to Protect Workplace Opportunity (PPWO) and the 90 undersigned
organizations write to urge you to abandon the administration’s defense in federal courts of the
Department of Labor’s (DOL) 2024 final rule (the 2024 Rule) altering the overtime regulations
under the Fair Labor Standards Act (FLSA), entitled “Defining and Delimiting the Exemptions for
Executive, Administrative, Professional, Outside Sales, and Computer Employees” (RIN 1235-
AA39). The Biden administration issued the 2024 rule over the concerns of businesses, nonprofits,
higher education institutions, and the public sector that the rule would result in the reclassification
of large numbers of employees from salaried to hourly. This reclassification would leave those
workers with fewer opportunities for flexible work arrangements, career development
opportunities, and access to critical benefits and employers with additional administrative costs
and staffing challenges. Two federal district courts have struck down the 2024 Rule, and DOL’s
enforcement position on this issue is now governed by a rule issued by the Trump administration
in 2019 (the 2019 Rule).

PPWO is a coalition of a diverse group of associations, businesses, and other stakeholders
representing employers with millions of employees across the country in almost every industry.
Formed in 2014, the Partnership is dedicated to advocating for the interests of its members in the
regulatory debate on changes to the Fair Labor Standards Act overtime regulations. PPWQO’s
members believe that employees and employers alike are best served with a system that promotes
maximum flexibility in structuring employee hours, career advancement opportunities for
employees, and clarity for employers when classifying employees.

The 2024 Rule made three changes to the overtime regulations under the FLSA. It twice
increased the minimum salary threshold, under which all workers must be paid overtime for any
hours worked over 40 in a given workweek. The first increase raised the threshold to $43,888 on
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July 1, 2024, giving the regulated community only two months to come into compliance. The
second increase was set to raise the threshold to $58,656 on January 1, 2025. To come to this
figure, the Biden administration used a new methodology for determining the threshold,
abandoning the common-sense methodology adopted by DOL in the 2019 Rule. Finally, the 2024
Rule established triennial automatic updates to the threshold, leaving no opportunity for the
regulated community to comment or raise concerns and no means of stopping the increase if there
was an economic downturn. Federal district courts nullified the 2024 Rule, however, before the
second increase and any automatic updates could take effect.

Both increases in the 2024 Rule would have forced employers to reclassify large numbers
of employees from salaried to hourly, resulting in reduced career advancement opportunities and
flexibility in the workplace as well as lost benefits to those workers. At the same time, employers
would have faced increased administrative costs and scheduling challenges related to tracking
hours for formerly exempt workers. These costs would likely have been passed on to consumers
in the form of higher prices.

If implemented, the automatic increases in the rule would increase the threshold regardless
of the economic circumstances at the time. This would inevitably exacerbate any economic
problems, such as supply chain disruptions, worker shortages, and high inflation. Forced increases
in labor costs at economically vulnerable times could have devastating consequences for the
economy.

As mentioned, two federal courts have nullified the 2024 Rule, but those two cases are still
moving through the federal court system. In the business community and the state of Texas’s
combined challenge to the rule, Texas and Plano Chamber of Commerce, et al, v DOL, the U.S.
District Court for the Eastern District of Texas ruled in favor of the plaintiffs, nullifying the rule.
The judge explained that DOL’s authority on the overtime regulations “is not unbounded,” and the
new threshold “effectively eliminates” all other criteria in the overtime regulations, creating a
“salary-only test.” He also said the Department’s automatic updates “violate[] the notice-and-
comment rulemaking requirements of the [Administrative Procedure Act].” DOL appealed the
decision to the U.S. Court of Appeals for the 5™ Circuit in November 2024. Since President Trump
took office, the Department has requested extensions to their deadline to file an opening brief.
Their brief is now due on May 6. In Flint Ave v DOL, the U.S. District Court for the Northern
District of Texas ruled against the Biden administration’s rule, using the same reasoning as the
Eastern District of Texas. On February 28, DOL filed a Notice of Appeal with the court, sending
the case to the 5™ Circuit. The regulated community supports the District Courts’ positions that the
2024 Rule exceeded DOL’s authority.

Again, PPWO and the undersigned organizations urge you to abandon defending the 2024
Rule. Thank you for your consideration in this manner. We look forward to working with DOL

and the Department of Justice on this issue during the Trump administration.

Sincerely,

www.protectingopportunity.org | 2025
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Partnership to Protect Workplace Opportunity

AICC, The Independent Packaging Association

Air Conditioning Contractors of America

American Association of Advertising Agencies (4As)
American Bakers Association

American Foundry Society

American Hotel & Lodging Association

American Pipeline Contractors Association

American Road & Transportation Builders Association
American Society of Travel Advisors (ASTA)

American Staffing Association

American Supply Association

AmericanHort

Amusement & Music Operators Association

Asian American Hotel Owners Association

Associated Builders and Contractors

Associated Equipment Distributors

Associated General Contractors of America

College and University Professional Association for Human Resources
Construction Industry Round Table

Consumer Technology Association

Electronic Transactions Association

Energy Marketers of America

FMI — The Food Industry Association

Foodservice Equipment Distributors Association

Global Cold Chain Alliance

Health & Fitness Association

Heating, Air-conditioning, & Refrigeration Distributors International
HR Policy Association

TAAPA, the global association for the attractions industry
Independent Electrical Contractors

Independent Lubricant Manufacturers Association
International Foodservice Distributors Association
International Franchise Association

International Warehouse Logistics Association (IWLA)

ISSA, the Worldwide Cleaning Industry Association
Manufactured Housing Institute

Manufacturers’ Agents Association for the Foodservice Industry (MAFSI)
National Armored Car Association

National Association of College and University Business Officers
National Association of College Stores

National Association of Convenience Stores

National Association of Electrical Distributors (NAED)
National Association of Independent Colleges and Universities

www.protectingopportunity.org | 2025
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National Association of Landscape Professionals
National Association of Manufacturers

National Association of Mutual Insurance Companies
National Association of Wholesaler-Distributors
National Automobile Dealers Association

National Beer Wholesalers Association

National Club Association

National Cotton Council

National Cotton Ginners Association

National Council of Chain Restaurants

National Council of Farmer Cooperatives

National Demolition Association (NDA)

National Federation of Independent Business
National Funeral Directors Association

National Grocers Association

National Lumber & Building Material Dealers Association
National Marine Distributors Association

National Marine Distributors Association

National Ready Mixed Concrete Association
National Restaurant Association

National Retail Federation

National RV Dealers Association (RVDA)
National Sporting Goods Association

National Stone, Sand & Gravel Association
National Tooling and Machining Association
NATSO, Representing America's Travel Centers and Truck Stops
NCA - The National Confectioners Association
Outdoor Amusement Business Association
Outdoor Power Equipment and Engine Association
Outdoor Power Equipment and Engine Service Association
Power & Communication Contractors Association
Precision Machined Products Association
Precision Metalforming Association

PRINTING United Alliance

Restaurant Law Center

Saturation Mailers Coalition

SIGMA: America's Leading Fuel Marketers

Small Business & Entrepreneurship Council
Southeastern Cotton Ginners Association

Texas Cotton Ginners' Association

The Latino Coalition

The Ohio Society of CPAs

The Transportation Alliance

Tree Care Industry Association

www.protectingopportunity.org | 2025
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TRSA — The Line, Uniform and Facility Services Association
U.S. Chamber of Commerce
Workplace Solutions Association

www.protectingopportunity.org | 2025

[Questions and responses submitted for the record by Mr.
Stettner follows:]



MAJORITY MEMBERS:
TIM WALBERG, MICHIGAN, Chaiman
JOE WILSON, SOUTH CAROLINA
VIRGINIA FOXX, NORTH CAROLINA

GLENN THOMPSON, PENNSYLVANIA
GLENN GROTHMAN, WISCONSIN

8
RANDY FINE, FLORIDA

Andrew Stettner

COMMITTEE ON

EDUCATION AND WORKFORCE
U.S. HOUSE OF REPRESENTATIVES
2176 RAYBURN HOUSE OFFICE BUILDING

WASHINGTON, DC 20515-6100

April 10, 2025

Director of Economy and Jobs

The Century Foundation

1150 Connecticut Avenue NW, 8th Floor

Washington, DC 20036

Dear Mr. Stettner:

MINORITY MEMBERS:

ROBERT C. “BOBBY" SCOTT, VIRGINIA,
Ranking Member

JOE COURTNEY, CONNECTICUT
FREDERICA S. WILSON, FLORIDA
'SUZANNE BONAMICI, OREGON
MARK TAKANO, CALIFORNIA

ALMA S. ADAMS, NORTH CAROLINA
MARK DESAULNIER, CALIFORNIA
DONALD NORCROSS, NEW JERSEY
LUCY MCBATH, GEORGIA

JAHANA HAYES, CONNECTICUT
ILHAN OMAR, MINNESOTA
HALEY M. STEVENS, MICHIGAN
GREG CASAR, TEXAS

SUMMER L. LEE, PENNSYLVANIA
JOHN W. MANNION, NEW YORK
VACANCY

Thank you again for testifying at the March 25, 2025, Committee on Education and Workforce
Subcommittee on Workforce Protections hearing titled “The Future of Wage Laws: Assessing
the FLSA’s Effectiveness, Challenges, and Opportunities.” Enclosed are additional questions
submitted by Committee members following the hearing. Please provide a written response no
later than May 1, 2025, for inclusion in the hearing record. Responses should be sent to Daniel
Nadel (Daniel.nadel@mail.house.gov, (202) 226-3873) of the Committee staff. We appreciate
your contribution to the work of the Subcommittee.

Sincerely,

ek

Ryan Mackenzie

Chairman

Subcommittee on Workforce Protections
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Questions for the Record from
REPRESENTATIVE SUMMER LEE

Committee on Education and Workforce
WP Subcommittee hearing titled: “The Future of Wage Laws: Assessing the FLSA’s
Effectiveness, Challenges, and Opportunities”

Tuesday, March 25, 2025
10:15 AM.

Representative Summer Lee (D-PA)

Questions for Witness Andrew Stettner

1. We are one of the only countries in the world that allows employers to burden
consumers with the cost of paying employees, a vestige of American segregation and slavery.
In Pennsylvania, 74% of tipped workers are women, and nationally 29% of tipped workers
are women of color. Not only are these workers more likely to endure abuse and sexual
harassment, and face mistreatment because they rely on tips, they also make as little as $2.13
an hour.

a. How does this different treatment under the Fair Labor Standards Act

affect tipped workers’ income security?

b. Are tipped workers more susceptible to wage theft because of this

treatment?

2. Conservatives love to use derogatory terms, like “welfare queen” to distance themselves
from workers making low wages. But we know that workers making low wages are really
just mathematicians who are constantly having to evaluate whether a one-dollar-an-hour
wage increase can cover the difference of losing a one-hundred-doliar-a-week child care
subsidy, losing Medicaid, CHIP, or housing vouchers if they make incremental wage gains
that still do not afford them stability.

a.  When we talk about wage increases, should we also be talking about the

federal government increasing the eligibility threshold for benefits to ensure that

workers actually come out ahead?
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Questions for the Record from
REPRESENTATIVE HALEY STEVENS

Committee on Education and Workforce

WP Subcommittee hearing titled: “The Future of Wage Laws: Assessing the FLSA’s

Effectiveness, Challenges, and Opportunities”

Tuesday, March 25, 2025
10:15 A.M.

Representative Haley Stevens (D-MI)

uestions for Witness Andrew Stettner

1.

American workers are the backbone of our economy. From your favorite main street local
restaurant to cutting edge manufacturing facilities, businesses depend on their workers to
deliver to consumers around the world. We here in Congress need to ensure that
employees in all industries are compensated fairly, paid what they are owed, and are safe
in their workplaces.

The Fair Labor Standards Act (FLSA) is the bedrock of worker rights and protections. 1
will always support good faith efforts to improve and expand the law in ways that make it
easier for workers to make a dignified and safe living for their families.

However, I am deeply concerned that House Republican’s legislative agenda paired with
the Trump Administration’s reckless efforts to dismantle federal agencies will leave
workers exposed to bad actor employers looking to take advantage of vulnerable
employees.

As our country looks to prepare our economy to lead the world in the 21% century, we
need to ensure workers are put first and foremost so that the gains of that leadership
translate into economic security for families.

On that note of America’s global economic competitiveness, Id like to talk about
manufacturing, the main economic driver of my district in Southeast Michigan. Building
American manufacturing capacity has many benefits including bolstered national security
and less vulnerable supply chains, but perhaps the most important of these benefits is the
thousands of middle-class jobs it created in communities like mine.

a. Mr. Stettner, you’ve written extensively on manufacturing in this country and
are well aware that workforce development is a huge factor in expanding our
capacity. How do strong worker protections help attract people to
manufacturing jobs?

b. On the flip side, how would hallowing out the Department of Labor offices
that enforce wage laws, worker safety regulations, and other legal protections
undermine efforts to build a strong manufacturing workforce?
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c. What would be the signal sent to bad actor employers, if these protections and
enforcement mechanisms were gutted?

2. Now I'd like to go a bit deeper on federal workforce reductions and how they’ll impact
workers across the country. DOL’s Wage and Hour Division is charged with enforcing
FLSA wage laws that make sure workers are paid what they are owed. I am concerned
that the Trump Administration’s massive regulatory rollback and workforce reductions
will come to Wage and Hour.

a. Mr. Stettner, you are a veteran of the Department of Labor. Wage and Hour has
been under-resourced for years and will likely continue to be so under the Trump
Administration and Congressional Republicans. How would legislation to water-
down existing wage protection laws make it even more difficult for an already
stretched enforcement workforce to protect workers from wage theft?
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THE CENTURY
FOUNDATION

Response to Questions for the Record
Director of Economy & Jobs, The Century Foundation
House Education and Workforce Committee
Subcommittee on Workforce Protections
“The Future of Wage Laws: Assessing the FLSA’s Effectiveness, Challenges, and
Opportunities”
March 25, 2025

Andrew Stettner, Director of Economy & Jobs
Representative Summer Lee (D-PA)

1. We are one of the only countries in the world that allows employers to burden

consumers with the cost of paying employees, a vestige of American segregation and slavery.
In Pennsylvania, 74% of tipped workers are women, and nationally 29% of tipped workers

are women of color. Not only are these workers more likely to endure abuse and sexual
harassment, and face mistreatment because they rely on tips, they also make as little as $2.13
an hour.

a. How does this different treatment under the Fair Labor Standards Act

affect tipped workers’ income security?

A: The Fair Labor Standards Act allows employers to pay tipped workers a lower minimum
wage. This leaves workers worse off, even after taking account tips. We know this because
several states have one fair wage that pays tipped workers the same minimum wage as other
workers. In these states, only 11% percent of wait staff are in poverty. That's compared to 18%
of wait staff in states that abide by FLSA’s $2.13 subminimum wage for tipped workers.’

b. Are tipped workers more susceptible to wage theft because of this treatment?

Current law requires workers to receive tips to meet the minimum wage. Employers can use a
variety of schemes to steal tips from workers. This includes adding tips automatically to
customer bills and skimming tips off the top. Employers can force employees to pool tips and
employers can illegally distribute tips to workers and managers not subject to the tipped

" Dave Cooper and Elise Gould, Seven facts about tipped workers and the tipped minimum wage,
Economic Policy Insitute, May 2018
https://www.epi.org/blog/seven-facts-about-tipped-workers-and-the-tipped-minimum-wage/



222

minimum wage. Having one fair wage for tipped workers provides transparency between hours
worked and the minimum amount paid reducing the risk of wage theft.

2. Conservatives love to use derogatory terms, like “welfare queen” to distance themselves
from workers making low wages. But we know that workers making low wages are really
just mathematicians who are constantly having to evaluate whether a one-dollar-an-hour
wage increase can cover the difference of losing a one-hundred-dollar-a-week child care
subsidy, losing Medicaid, CHIP, or housing vouchers if they make incremental wage gains
that still do not afford them stability.

a. When we talk about wage increases, should we aiso be talking about the
federal government increasing the eligibility threshold for benefits to ensure that
workers actually come out ahead

In nearly all communities, workers need to earn more than $30 per hour in order to approach a
level where they can meet their basic needs like food, child care, housing, transportation and
health care.? Congress should look at how to ensure that workers eaming above the minimum
wage but below a living wage can best meet their needs. The best solutions are universal
policies like universal pre-k and a public option for health insurance that all working families can
count on. Short of that, Congress should start by finding ways to ease benefit cliffs for key
benefits like child care, housing and health insurance to ensure that workers have support
during a transition into a befter paying job. Longer transition periods give these workers more
time to remain on benefits. For example, allowing a parent to stay on subsidized child care for a
year or more after getting a raise could serve as a bridge to school age years when child care
costs go down,

Representative Haley Stevens (D-M)

Questions for Witness Andrew Stettner

1. American workers are the backbone of our economy. From your favorite main street local
restaurant to cutting edge manufacturing facilities, businesses depend on their workers to
deliver to consumers around the world. We here in Congress need to ensure that
employees in all industries are compensated fairly, paid what they are owed, and are safe
in their workplaces.

The Fair Labor Standards Act (FLSA) is the bedrock of worker rights and protections. |
will always support good faith efforts to improve and expand the law in ways that make it
easier for workers to make a dignified and safe living for their families.

However, | am deeply concerned that House Republican’s legislative agenda paired with
the Trump Administration’s reckless efforts to dismantle federal agencies will leave
workers exposed to bad actor employers looking to take advantage of vuinerable
employees.

As our country looks to prepare our economy to lead the world in the 21 st century, we

2 MIT Living Wage Calculator, https:/livingwage.mit.edu/
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need to ensure workers are put first and foremost so that the gains of that ieadership
translate into economic security for families.

On that note of America’s global economic competitiveness, I'd like to talk about
manufacturing, the main economic driver of my district in Southeast Michigan. Building
American manufacturing capacity has many benefits including bolstered national security
and less vulnerable supply chains, but perhaps the most important of these benefits is the
thousands of middie-class jobs it created in communities like mine.

a. Mr. Stettner, you've written extensively on manufacturing in this country and
are well aware that workforce development is a huge factor in expanding our
capacity. How do strong worker protections help atfract people to
manufacturing jobs?

A: Workers have historically been attracted to manufacturing jobs because they have been
family sustaining, paying a higher wage with better benefits than other comparable jobs for
workers without a college degree. In recent years, the manufacturing wage premium has
narrowed dramatically. During that same period, the number of manufacturing job openings
have increased and Deloitte predicted that the sector could be near 4 million workers over the
next decade.® Raising the conditions of work is a critical element in attracting additional workers
to these careers, which are critical for national security and economic prosperity overall. Strong
workforce protections, including the minimum wage, health and safety and the right to
collectively bargain, can help increase the quality of jobs and attract more workers into the field.

b. On the flip side, how would hallowing out the Department of Labor offices
that enforce wage laws, worker safety regulations, and other legal protections
undermine efforts to build a strong manufacturing workforce?

Manufacturing workforce advocates often talk about the sector’s reputation as being dirty,
dangerous and dark, which is discouraging younger workers from coming into the sector.
Advances in technology are helping the sector to shed that reputation. However, each time a
worker is maimed or kifled on the job, it makes it harder to ‘sell’ the sector to parents and
community leaders. Already hundreds of OSHA staff have been forced out through DOGE'’s
“fork in the road” program. This will make it harder for OSHA to inspect factories to prevent
injuries before they take place, and to respond quickly to violations that can spiraf into
life-threatening situations.

¢. What would be the signal sent to bad actor employers, if these protections and
enforcement mechanisms were gutted?

 John Coykendal, et al. Taking charge: Manufacturers support growth with active workforce strategies,
March 2024
https://www2.deloitte.com/us/en/insights/industry/manufacturing/supporting-us-manufacturing-growth-ami
d-workforce-challenges.html
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Gutting workforce protections makes it harder for factories that follow the rules to compete. It
sends the message that companies can cut corners and put workers at risk as a business
strategy. In the long run, workers and companies all thrive when health and safety is protected.
Policy should encourage the high road.

2. Now I'd like to go a bit deeper on federal workforce reductions and how they’ll impact
workers across the country. DOL’s Wage and Hour Division is charged with enforcing
FLSA wage laws that make sure workers are paid what they are owed. | am concerned
that the Trump Administration’s massive regulatory rollback and workforce reductions
will come to Wage and Hour.

a. Mr. Stettner, you are a veteran of the Department of Labor. Wage and Hour has
been under-resourced for years and will likely continue to be so under the Trump
Administration and Congressional Republicans. How would legislation to water-
down existing wage protection laws make it even more difficult for an already
stretched enforcement workforce to protect workers from wage theft?

We need strong wage and hour laws, with meaningful consequences for violations, to
incentivize companies to play by the rules and enable Americans to enjoy the fruits of their
labor.

Already there is only 1 Wage Hour Division investigator for every 270,000 workers in the
country. As a result of the cut-backs to WHD staff, these ratios will get even worse. If companies
know that DOL is less likely to investigate them, and that even if they do they are less likely to
be found liable for violations, they have less incentive to abide by the law. Weaker laws and
fewer investigators give a carte blanche to those employers who seek to gain a competitive
advantage by cutting corners at the expense of workers.

O
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