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THE SEMI-ANNUAL REPORT OF
THE BUREAU OF CONSUMER
FINANCIAL PROTECTION

Wednesday, June 14, 2023

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:04 a.m., in room
2128, Rayburn House Office Building, Hon. Andy Barr presiding.

Members present: Representatives Sessions, Posey, Luetkemeyer,
Huizenga, Wagner, Barr, Williams of Texas, Hill, Emmer,
Loudermilk, Mooney, Davidson, Rose, Steil, Timmons, Norman,
Meuser, Fitzgerald, Garbarino, Kim, Donalds, Flood, Lawler, Nunn,
De La Cruz, Houchin, Ogles; Waters, Velazquez, Sherman, Meeks,
Scott, Lynch, Green, Cleaver, Himes, Foster, Beatty, Vargas,
Gottheimer, Casten, Pressley, Horsford, Tlaib, Torres, Garcia,
Nickel, and Pettersen.

Mr. BARR. [presiding]. The Financial Services Committee will
come to order.

Without objection, the Chair is authorized to declare a recess of
the committee at any time.

Today’s hearing is entitled, “The Semi-Annual Report of the Bu-
reau of Consumer Financial Protection.”

I now recognize myself for 4 minutes to give an opening state-
ment.

Thank you, Director Chopra, for being here today. As the Direc-
tor, you wear a lot of hats. You are a member of the Federal De-
posit Insurance Corporation (FDIC) and the Financial Stability
Oversight Council (FSOC).

This committee has spent a lot of time understanding how regu-
lators reacted to the failures of Silicon Valley Bank and Signature
Bank. Given that both the FDIC and FSOC played critical roles in
those failures, I am looking forward to hearing about your involve-
ment in the decision-making process.

As we said when FDIC Chair Gruenberg and Federal Reserve
Vice Chair Barr testified before this committee, there was and con-
tinues to be a lack of transparency surrounding the regulators’ de-
cision-making that first weekend in March. Was there an ideolog-
ical lens that impacted your response? Did your views regarding
bank consolidation lead to a delayed resolution and greater uncer-
tainty in the financial sector? Let’s spend more time on this when
we get to questions.

o))
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Turning today to your job as Director of the Consumer Financial
Protection Bureau (CFPB), your agency is responsible for regu-
lating and enforcing consumer financial laws. Clear rules and ex-
pectations of how to comply with those rules benefit all partici-
pants in the consumer financial marketplace.

Unfortunately, under your leadership, the CFPB is doing the
exact opposite. First, your agency identifies consumer harm in one
instance for a specific product. From there, you extrapolate that
that harm occurred everywhere and everyone should be under sus-
picion. In fact, every act is presumed abusive until the CFPB or a
court decides maybe they aren’t.

You use compliance bulletin circulars and advisory opinions to
sow doubt and confusion in the marketplace. You vilify entire in-
dustries simply because they are politically unsavory, in your opin-
ion. The practice of name-and-shame first, verify later, isn’t con-
sumer protection. It is McCarthyism. This harms consumers and
the economy at large while propping up trial lawyers and consumer
%ctivist groups. Let me be clear: That is not the mission of the

FPB.

Finally, I will turn to what appears to be your most-recent ap-
pointment as an appendage of President Biden’s re-election cam-
paign. When the President started talking about junk fees, the cur-
rent hyperpartisan CFPB engaged in a campaign about its effort to
clamp down on—you guessed it—junk fees.

Look, it is an easy target. No one likes fees. And to be clear,
some fees should be questioned to ensure that people are not get-
ting ripped off. But to indiscriminately label fees as abusive is a
blatant attempt to pander to Americans who have been hung out
to dry in the Biden economy.

My Democratic colleagues will likely turn to their favorite talk-
ing point, corporate greed, to explain away the need for fees. But
do you know who else relies on fees? The government. The IRS
charges late fees on taxpayers. If you want to enter most national
parks, you pay a fee. Even the CFPB charges fees on Freedom of
Information Act (FOIA) requests. So why would the CFPB believe
that the same costs that these fees cover or the actions they are
designed to deter do not exist in the private sector?

I will finish with this. The current CFPB operates in an opaque,
increasingly-partisan, and analytically-weak manner. We experi-
enced this under Director Richard Cordray, and his legacy lives on
with you, Director Chopra.

The CFPB is directly overstepping its bounds and serving as
judge, jury, and executioner in the consumer financial marketplace.
That is why committee Republicans advanced a package of bills to
reform the structure and funding stream of the CFPB to ensure
transparency and accountability to the American people.

And let me just say one thing about the rulemaking on credit
cards. I want you to talk about this, Director, because we don’t un-
derstand how it is protecting consumers to force a subprime credit
card borrower who is always on time and never pays late—which
is 74 percent, according to your own data; 74 percent of Americans
who have credit cards never pay late—to pay a higher interest rate
by lowering the late fees on borrowers who never pay late?

And with that, I yield back my time.
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And I now recognize the ranking member of the committee, the
gentlewoman from California, Ms. Waters, for 4 minutes for an
opening statement.

Ms. WATERS. Thank you very much.

Good morning, and welcome, Director Chopra. I am so pleased
that you are here this morning to share with us the success and
all of the good that your group has been doing, as we predicted, in-
stead of focusing on how we can strengthen consumer protections
and avoid a catastrophic default of jobs.

Republicans are focused on undermining the CFPB, the only Fed-
eral agency with the singular mission of protecting consumers. As
we speak, extreme MAGA Republicans are teaming up with preda-
tory payday lenders to challenge the constitutionality of the CFPB’s
funding in the Supreme Court, based on a fringe legal theory.

Every single other court has affirmed the validity of the CFPB’s
funding, but just like MAGA Republicans who continue to deny
election results, they are continuing to deny these facts, also.

So, let me state the facts simply. The Constitution is clear. Con-
gress can fund the Executive Branch, including the CFPB, banking
regulators, and other agencies however it likes and has done so for
nearly 250 years. This attack on the CFPB is yet another destruc-
tive effort by Republicans to undermine all types of government
programs, including and especially Social Security and Medicare.

Let’s take a look at last month. I was proud to lead an amicus
brief with 144 current and former Members of Congress supporting
the CFPB against this reckless challenge. Republicans are also ad-
vancing legislation to undermine the operations of the CFPB.
These efforts are a direct attack on consumers and the safeguards
that protect them in our nation’s ever-evolving financial system.

Despite these attacks, the CFPB’s record under Director Chopra
speaks for itself. The CFPB has successfully combated junk fees,
relieved the burden of medical debt on consumers credit reports,
fought back against housing discrimination and redlining, and held
large financial institutions like Wells Fargo accountable for repeat-
edly breaking the law and harming people across America.

In fact, the CFPB has returned more than $17 billion to 200 mil-
lion harmed customers. That is why 80 percent of people, including
75 percent of Republicans, support the CFPB and want the agency
to continue to do its job. Republicans should start listening to their
constituents, who can tell them what a junk fee is and explain why
they need to support this critical agency’s work.

Additionally, the CFPB’s new small business lending rule imple-
menting Section 1071 of the Dodd-Frank Act will go a long way to-
ward finally rooting out discrimination in small business lending.
It will open up new funding opportunities to help small businesses
start up, grow, and thrive. It will do this in part by tracking data
of minority- and women-owned businesses, as well as LGBTQ+-
owne{rl1 businesses, which we are especially focused on during pride
month.

Democrats will reject Republican efforts to use the Congressional
Review Act to eliminate this long-overdue rule, while Republicans
refuse to stand up for consumers, including LGBTQ+ small busi-
ness owners. They continue to protect the interests of large cor-
porations.



I yield back.

Mr. BARR. The gentlelady’s time has expired.

The Chair now recognizes Mr. Loudermilk, who is also the Vice
Chair of our Subcommittee on Financial Institutions and Monetary
Policy, for 1 minute.

Mr. LOUDERMILK. Thank you, Mr. Chairman.

And thank you, Director Chopra, for once again coming to speak
with us this morning.

Unfortunately, since the last time you were here, it doesn’t seem
like much has changed. The CFPB is still an unaccountable agency
with centralized leadership in a constitutionally-questionable fund-
ing structure. The Supreme Court is currently looking into the lat-
ter, and I am hopeful their decision will show us a path forward
for the agency under regular appropriations.

Industry feedback has been near unanimous that the Bureau is
acting with little to no regard for the downstream effects of their
rulemaking on consumers or small businesses.

Through its wide-reaching disclosure rules, industry circulars,
and opinions issued across various media, including enforcement,
the CFPB has collected a wealth of consumer data. And in March
of this year, we were informed of a significant breach at the Bu-
reau that compromised data belonging to hundreds of thousands of
consumers. This raises important questions over whether Congress
and the American people can trust the Bureau to look out for their
own best interests if they are not even willing to protect the infor-
mation they collect.

The Consumer Financial Protection Bureau is deeply flawed,
deeply troubled, and in desperate need of reform. The best time to
hold the Bureau accountable is not today; it was 12 years ago.

Mr. BARR. The gentleman’s time has expired.

Mr. LOUDERMILK. But the second-best time is today.

Mr. BARR. The gentleman’s time has expired.

The Chair now recognizes the ranking member of the Sub-
committee on Financial Institutions and Monetary Policy, Mr. Fos-
ter, for 1 minute.

Mr. FosTER. Thank you, Mr. Chairman, and Director Chopra,
thank you for being here today.

In an era where consumer financial transactions have become in-
creasingly complex and oftentimes daunting, the CFPB serves as a
beacon of protection, ensuring that individuals are treated fairly in
the marketplace, a real example of government doing things to
make people’s lives better.

As our technology and ability to transact gets faster and more ef-
ficient, so do the scams and elaborate fraud schemes that wish to
take advantage of our constituents.

The CFPB protects the most-sensitive parts of our population.
You are focused on the protection of older adults, and on vulnerable
groups from servicemembers to LGBTQ+ individuals, and your
partnership with advocacy organizations and your actions against
companies violating laws protecting servicemembers and others
demonstrates your dedication to safeguarding those who may be
more susceptible to financial exploitation. And it does all of this
while coming under constant attack.
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With the coming onslaught of deep-fake AI impersonation and
the opaque ChatGPT robo advisors, your job will not get easier.

So thank you, and I yield back.

Mr. BARR. The gentleman’s time has expired.

Today, we welcome the testimony of the Honorable Rohit Chopra,
Director of the Consumer Financial Protection Bureau.

Director Chopra, we thank you for your time, and we will recog-
nize you for 5 minutes to give an oral presentation of your testi-
mony. And without objection, your written statement will be made
a part of the record. You are now recognized for 5 minutes.

STATEMENT OF ROHIT CHOPRA, DIRECTOR, CONSUMER
FINANCIAL PROTECTION BUREAU (CFPB)

Mr. CHOPRA. Chairman Barr, Ranking Member Waters, and
mgmbers of the committee, thank you for holding this hearing
today.

I am pleased to report that the CFPB continues to deliver tan-
gible results for the public, ensuring that consumers are protected,
ensuring that honest businesses are safeguarded, and preparing for
the future as Big Tech and artificial intelligence reshape the indus-
try.

I want to share a few observations about the state of household
balance sheets in the United States as well as some highlights of
our work.

American families continue to benefit from a resilient labor mar-
ket. Consumer spending is quite robust, and borrowing has acceler-
ated. Inflation in key categories such as vehicles and others has
contributed to rising levels of household debt. Americans now own
$17 trillion in mortgages, auto loans, student loans, credit cards,
and other consumer loans. Rates are higher than they were a few
years ago, and some families are paying much more.

Overall, current indicators of distress on consumer credit remain
fairly muted, although there are modest signs of increased delin-
quency. We will continue to monitor the impact of changes in inter-
est rates and home prices closely as well as other changes that
might impact large segments of the population.

We are on high alert for shocks to the system that might unsettle
household financial stability. The failures of Silicon Valley Bank,
Signature Bank, and First Republic Bank highlighted significant
vulnerabilities in the banking system, and regulators took a series
of extraordinary actions that limited the fallout to the broader
economy. But it is clear that policymakers need to take steps to
avoid the need for emergency measures in the future.

With respect to congressional directives, the CFPB has made
major progress on proposing, finalizing, or implementing required
rules on credit reporting for survivors of human trafficking, small
business lending data, PACE lending, the LIBOR transition, and
more.

We are reviewing old rules to find opportunities to simplify and
future-proof them. We built on the work of my predecessor to pub-
lish more advisory opinions and guidance that helps small and nas-
cent firms looking to develop new products and services.

We are focusing more heavily on supervision of nonbank finan-
cial firms, which have not always been subject to the same over-
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sight as local banks and credit unions. We are activating unused
authorities to minimize regulatory arbitrage by nonbank firms
seeking to gain a competitive advantage.

We have shifted the focus of our enforcement program away from
targeting small actors and putting more attention on large and re-
peat offenders. And since then, we have recovered $4.6 billion in
refunds and penalties. We are handling an average of 10,000 con-
sumer complaints per week and obtaining successful resolutions for
individuals outside of legal proceedings.

But equally important is our work to address how technology is
transforming financial services. I think the U.S. has a choice. Are
we going to harness technology to maintain and enhance relation-
ship banking, drive more competition, and protect privacy? Or will
we continue our lurch towards a system marked by surveillance
that is fully-automated and controlled by just a handful of firms?

The CFPB is working to ensure broad benefits for consumers and
businesses alike when it comes to technological progress. One of
our most-important initiatives is to accelerate the shift in the
United States to open banking, allowing consumers to more easily
switch and gain access to new products while protecting their fi-
nancial data.

We have been leading a number of efforts in artificial intel-
ligence, and we are working to bring more technical talent inside
the agency. We are taking steps to guard against algorithmic bias,
and we are working to ensure that data brokers respect long-stand-
ing laws on the books.

The work of the CFPB in an age of Big Tech and artificial intel-
ligence has never been more important.

Thank you, Chairman Barr, for the opportunity to appear before
you. I look forward to your questions.

[The prepared statement of Director Chopra can be found on
page 78 of the appendix.]

Mr. BARR. Thank you, Director Chopra.

And I will now yield myself 5 minutes to ask some questions.

As an FDIC Board Member, you were involved in the decision-
making related to Silicon Valley Bank and its resolution. During
the weekend of March 9th, did you express any views to FDIC
Chairman Gruenberg, any member of the FDIC Board of Directors,
any FDIC staff, or any officials in the Administration regarding the
class of banks that should or should not be considered as a viable
buyer of Silicon Valley Bank?

Mr. CHOPRA. No. In a bank failure particularly, the most-efficient
way to contain any fallout is to ensure there is continuity. The
Bank Merger Act specifically talks about financial stability. It was
important if we had a viable buyer.

Mr. BARR. Did you express an opinion that a large Wall Street,
too-big-to-fail bank should not be in the class of institutions that
would be eligible to purchase the bank?

Mr. CHOPRA. I think we would have taken any potential buyer.

Mr. BARR. Okay.

Mr. CHOPRA. We did not receive a bid.

Mr. BARR. Okay. I appreciate your answer.

And I ask because when you were FTC Commissioner, you sub-
mitted a comment to DOJ on bank mergers, criticizing those that
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occurred during the 2008 financial crisis. You opined that, “Policy-
makers compounded the damage by orchestrating several more
megamergers, forming even bigger banks.” We also know you used
procedural games in December 2021 to try to force a bank merger
process review.

Did you see the Silicon Valley Bank failure as an opportunity to
take your personal views on megamergers, and implement them in
a real-world crisis?

Mr. CHOPRA. No. But what you are referring to, I talk about
where there is tremendous government assistance. It was a dif-
ferent situation. We were faced with one of the fastest bank fail-
ures in history.

Mr. BARR. Director, one more time, did you in any way try to in-
fluence the FDIC analysis of the bids?

Mr. CHOPRA. We did not receive any bids that weekend for Sil-
icon Valley Bank. We sought to get as many bids as possible. The
FDIC’s law requires minimizing costs to the Deposit Insurance
Fund (DIF), and that is what we did.

Mr. BARR. We talked a little bit about this offline, that some
healthy mergers can avoid losses to the DIF. I want you to take
that back to Chairman Gruenberg, that we need a better merger
p}ll"ocess to avoid losses to the DIF. And we can talk about that fur-
ther.

Director Chopra, in your new abusive acts and practices policy
statement, do you include the following as fitting into what will
now be considered abusive and a violation of consumer financial
law? And I will ask that you answer yes or no.

A pop-up or drop-down box?

Mr. CHOPRA. I don’t believe that, on its own, is any violation.

Mr. BARR. Okay. Multiple click-throughs?

Mr. CHOPRA. I don’t believe that, on its own, is any violation. I
think there was a series of examples used to look at material inter-
ference.

Mr. BARR. What about consumer confusion?

Mr. CHOPRA. That is part of the statutory——

Mr. BARR. What if it is unreasonable consumer confusion?

Mr. CHOPRA. Unreasonable on the part of the consumer——

Mr. BARR. On the part of the consumer.

Mr. CHOPRA. would not be the issue. That would not meet
the statutory standard. The standard has two prongs with some
sub-prongs. One is material interference with the consumer’s abil-
ity to navigate, and the second is taking unreasonable advan-
tage——

Mr. BARR. What about customer support taking too long? Is that
abusive?

Mr. CHOPRA. Is that in the proposed

Mr. BARR. See, your confusion is the problem. Nobody knows
what constitutes, “abusive.” We still don’t. If you don’t know, and
you are the Director, and you issue the guidance

Mr. CHOPRA. We have sought in the proposed policy statement
to summarize all of the supervisory actions by State and Federal
law as well as enforcement to say, this is the body of law we have.
We have a common law system in the United States. We are seek-
ing to provide as much clarity to be responsive to
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Mr. BARR. Because I have limited time, these are examples that
you say that you are listing, and you can’t tell me whether or not
these examples constitute, “abusive.” And complying with these
new additions, these examples to the, “abusive” prong, means that
companies will now have to change the way they present informa-
tion or manage customer services. This means that these institu-
tions have new obligations, and you are not following notice-and-
comment rulemaking, and you are imposing new requirements on
them by listing these

Mr. CHOPRA. I completely disagree with that characterization, re-
spectfully.

Mr. BARR. I know you do.

If it is not new requirements, here is the problem. It is kind of
like Supreme Court Justice Potter Stewart in 1964 when he was
asked to describe his test for obscenity. He said, “I know it when
I see it.”

This vague and ill-defined guidance on what, “abusive,” means
under Unfair, Deceptive, or Abusive Acts of Practices (UDAP)
sounds a lot like Justice Stewart’s test for obscenity. “Abusive” is
whatever you say it is.

Mr. CHOPRA. It is not. Congress wrote the words. It is in statute.
We have tried our very best to be able to articulate with fidelity
to those words, to give examples and facts.

Mr. BARR. My time has expired. You tried, but respectfully, I
think you failed. Nobody knows what it is. It is what you say it is,
and that is the problem.

My time has expired. The ranking member of the committee, the
gentlewoman from California, Ms. Waters, is recognized.

Ms. WATERS. Yes, your time has expired. And I certainly hope
that you recognize that as I start with my questions.

First of all, I want to go back to what the gentleman was imply-
ing when he asked you about what you said. Whatever you said
had nothing to do with what the final results were that were ac-
complished when we were able to save this country from bank
runs, et cetera.

Would you like to take a moment to talk about how successful
we were when, over 48 hours, you all worked very hard to ensure
that when we woke up on Monday morning, the banks would be
safe and secure, and that, again, they would not be bankrupt? Give
America some examples of the fine work that was done.

Mr. CHOPRA. I think what happened that weekend was some-
thing we should never want to repeat and have to do again. We
had to take emergency steps. The unanimous vote of the Fed Board
and the FDIC Board, with the concurrence of the Treasury Sec-
retary and the President, was to insure uninsured deposits. It was
extraordinary, and it is something we do not want to have to re-
peat. It was one of the fastest bank runs in history pushed
digitally; social media in the modern age was involved.

We are going to have to take steps to make sure that financial
institutions can stay resilient even in these times of stress. I also
think it woke people up to uninsured deposits, and there are more
places where these uninsured deposits exist for consumers, and we
need to make sure people know how to keep their money safe.
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Ms. WATERS. I thank you very much for reminding this com-
mittee of the good work that our government did in order to ensure
that our banks are safe and secure.

I want to go to a question that I think needs to be given some
explanation. I applaud you and the CFPB staff for issuing long-
overdue rules implementing Section 1071 of Dodd-Frank to provide
transparency to the small business lending market. I worked with
Congresswoman Velazquez and others to ensure that this measure
was included in Dodd-Frank so that the same kind of transparency
in market lending could be made in small business lending.

My colleagues on the opposite side of the aisle are quick to point
to the burdens of data collection on lenders. Would you discuss how
you took the concerns of small community banks and credit unions
into account in the final rule?

Mr. CHOPRA. We made substantial changes from the proposal, in-
cluding changing thresholds, which actually led, I believe, to 2,000
of the smallest banks which do not do much small business lend-
ing, to not have to report.

We also changed the implementation period so the large ones
would go first with much more time for the smaller ones. We
sought to simplify. The final rule allows small banks and others to
work together with their industry associations to help with report-
ing. We did a lot to make changes, but we had to implement the
statute as the court directed.

Ms. WATERS. Thank you. Now, would you also discuss the bene-
fits that small businesses of all types will see from this rule, par-
ticularly for LGBTQ small businesses? And will transparency in
this opaque market help make the market more competitive and
reduce costs for all small businesses?

Mr. CHOPRA. Certainly, the Paycheck Protection Program (PPP)
was a real sign that the government really lacked, and the market
also lacked details about patterns of small business lending. We see
that with more mortgage data, you actually invite smaller players
to enter the market to fit unmet needs.

I hope this dataset is going to be able to be used also to identify
opportunities, meet needs, and really work together with other
rules that are currently on the books, with which people can
achieve compliance.

Ms. WATERS. Thank you. One thing I am focused on is getting
more information about the type of government programs sup-
porting small businesses, including Small Business Administration
(SBA) loans, and loans from Community Development Financial In-
stitutions (CDFIs). I believe this kind of data would help Congress
to better understand the full impact of these various programs that
have been supporting small businesses in underserved rural and
urban areas and to help us to strengthen them.

Do you agree?

Mr. CHOPRA. Yes.

Ms. WATERS. If so, would you work with me on how best to de-
sign such a requirement?

Mr. CHOPRA. We always want to work with you, Congresswoman.
Many of those loans may be captured partially, but we will work
with you.
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Ms. WATERS. I thank you very much for your presentation here
today, and I thank you for always working with us on behalf of the
people of this country.

I yield back.

Mr. BARR. The gentlelady’s time has expired.

The gentleman from Arkansas, Mr. Hill, is recognized.

Mr. HiLL. Thank you, Mr. Chairman.

Director, we are glad to have you here before the committee
today. We are doing a lot of work, and we have done that under
the leadership of former Chairwoman Waters and current Chair-
man McHenry in the whole fintech space and the digital future for
financial services. It is a major megatrend, of course, across the
world. And the building blocks of that future digital financial serv-
ices space include cyber protection standards, digital identity—a fa-
vorite topic of my friend from Illinois, Dr. Foster—and privacy.

And I want to start out our discussion talking about Section
1033, the rulemaking that talks about open banking. In the last 8
months, the Bureau has released the Small Business Regulatory
Enforcement Fairness Act (SBREFA) outline. SBREFA is the acro-
nym for 1033, which sheds some light into the agency’s thinking
about the advance of a rulemaking, I think, that you are consid-
ering for October.

Are you still on track for an October release of that rule?

Mr. CHOPRA. Yes, sir.

Mr. HiLL. Data privacy and enshrining consumer data rights are
a top priority of Chairman McHenry, which is why this committee
passed our Data Privacy Act a few months ago. So, we have a keen
interest in your views on open banking in this rulemaking.

I thought it was notable that in your initial proposal, you were
only covering deposit accounts and card accounts from depository
institutions, and weren’t tackling or applying the rule to services
provided by nonbanks, even though the Bureau acknowledges that
nonbank data providers offer numerous consumer financial prod-
ucts, including mortgages, auto loans, et cetera.

Can you tell the committee how you reached the decision to set
the scope only at Reg E and Reg Z for your initial proposal?

Mr. CHOPRA. Sure. And just to be clear, open banking is going
to probably be one of the most important things we should all work
on together. It is basically about the future of finance, and how do
W% shape it in ways that are good for consumers, businesses, and
others.

Congressman Hill, we did not just include depository institu-
tions. What we said was—we asked industry, asked experts, what
is the most valuable types of data to get? And what they said was,
it is transaction data. Cash flow data. So by getting all of that
transaction account information—and we include nonbanks, I be-
lieve, in the SBREFA—we got input on that because that is what
is going to give a mortgage lender, an auto lender, or others the
ability to say, maybe I shouldn’t rely on this credit score. Maybe
I should look at their actual income and expenses.

I think that is why we started there. I am very open to figuring
out ways to expand it, and I see this as a sequencing just like other
jurisdictions in the Organization for Economic Co-operation and
Development (OECD) have done.
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Mr. HiLL. Thanks. We will follow up on that. I want to make
sure we get this right. This is something on which the committee
wants to collaborate.

You also, in your advance notice on SBREFA, did not address li-
ability for data breaches or data security noncompliance. a key
issue that I am going to talk more about if we have time remain-
ing. You have gotten a lot of comments on that. Do you expect the
proposed rule this fall to include addressing liability for data
breaches?

Mr. CHOPRA. Yes. The comments we got—I think institutions
who are providing information want some understanding that if
there is mischief on the other side, they won’t be held liable. When
we propose the rule, expect us to address some of that.

Mr. HiLL. Okay. Good.

Mr. CHOPRA. So, that we can make it clear for the entities.

Mr. HiLL. And speaking of data breaches, nobody has more data
breaches than the U.S. Government. It is a huge frustration for all
of us on this committee, and recently, even the CFPB had a former
agency employee leak personally identifiable information (PII) and
confidential supervisory information, which could have potentially
impacted 250,000 American consumers and 50 financial institu-
tions.

And whether it is this breach or the one from Office of Personnel
Management (OPM) back in 2015, or the Postal Service, or the
IRS, how in the world can the citizens trust their government to
keep their private information private?

Mr. CHOPRA. Yes. It is an extremely serious situation. We were
dealing with an insider threat. Our systems were not breached or
hacked, but we identified indicia that an employee had sent some
emails to their personal email account. We immediately inves-
tigated.

Mr. HiLL. Is there monitoring now so you can stop that from hap-
pening in the future? Or do you now monitor that more successfully
in the interim?

Mr. CHOPRA. Yes, sir. We have already been implementing ways
to address this. But I will share with you that the issue of insider
threats is a really serious

Mr. HiLL. Let me share with you that you and the bank regu-
lators make that a living nightmare for every depository institution
to make sure they do it right through internal and external pene-
tration testing, and I think the citizens should demand the same
of the Federal Government.

I yield back, Mr. Chairman.

Mr. BARR. The gentleman yields back.

T}ae gentlewoman from New York, Ms. Velazquez, is now recog-
nized.

Ms. VELAZQUEZ. Thank you, Mr. Chairman, and Ranking Mem-
ber Waters.

Director Chopra, thank you for being here today.

I want to say that, along with many of my colleagues, especially
Ranking Member Waters, I was proud to sign on to the amicus
brief and support the good work of the CFPB.

I know that there has been some confusion about the Bureau’s
recent small business lending rule, also known as Section 1071, so
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I would like to clarify a few things. Can you tell me why the Bu-
reau is doing this rule now?

Mr. CHOPRA. Congress passed it in 2011, and the Bureau did not
do it, and then a court order demanded the Bureau complete it by
March 31st, and we did.

Ms. VELAZQUEZ. So it wasn’t just the CFPB’s idea or your idea,
Director Chopra?

Mr. CHOPRA. It was the Legislative Branch’s idea.

Ms. VELAZQUEZ. Isn’t it true that there were major substantial
changes between the regional proposal and the final rule based on
input from industry stakeholders?

Mr. CHOPRA. Yes. And they have acknowledged that we made
substantial changes, including one that would reduce the number
of local banks that would have to report. We have tried our best
to accommodate and figure out a way to achieve the statutory ob-
jectives, and we tried our best.

Ms. VELAZQUEZ. Okay. Does the CFPB’s rule require banks to
ask ?customers about their race and ethnicity and sexual orienta-
tion?

Mr. CHOPRA. The statute makes clear that a borrower does not
need to provide that information. We did publish a sample form
that institutions can use where borrowers can self-identify with
checkboxes if they would like to, but it is not mandatory.

Ms. VELAZQUEZ. And does the rule allow for customers to decline
to provide that information?

Mr. CHOPRA. Absolutely.

Ms. VELAZQUEZ. Aren’t you allowing banks to partner with other
banks and trade associations to fill out and report this data?

Mr. CHOPRA. Yes. Many of them can use consortia third parties.
If they don’t want to ask, they can direct their borrowers to, “Go
fill this out over here.” There is lots of flexibility because we heard
those comments and wanted to make sure we were responding to
them adequately.

Ms. VELAZQUEZ. That all sounds pretty reasonable to me.

Is it true that smaller banks have more time to comply with this
rule?

Mr. CHOPRA. Yes. We gave substantial extra time compared to
the proposal for those that were smaller in the marketplace. We
are actively working with vendors and others to provide and part-
ner with them to figure out how to make it as smooth as possible.

Ms. VELAZQUEZ. And what else do you do in this rule to ease the
compliance burden on small banks? Weren’t some banks exempted
completely?

Mr. CHOPRA. Yes. We estimate that about 2,000 will not have to
report under this. We visited with a lot of these associations and
banks to figure this out. We were, again, under a court order to do
it. We identified places where we could simplify. The way in which
we are doing it is going to leverage technology. And, again, we un-
derstand this will require some effort, and we want to work, but
we have to faithfully implement the law that was passed.

Ms. VELAZQUEZ. Director Chopra, this requirement was included
in Section 1071 because small business lending data is a critical
tool to help identify and combat this combination in small business
lending. Not only that, but this data can ultimately help spur in-
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vestment and programs to support the needs of America’s small
businesses.

Can you briefly describe what benefits we expect to see from this
dataset and what benefits we would have seen if these had been
in place several years ago, as Congress originally intended?

Mr. CHOPRA. I think due to the fact that this was delayed so long
there has been a cost to that. Efficiencies and other government
small business lending programs like the Paycheck Protection Pro-
gram, as I mentioned with Ranking Member Waters. I think we
would have been able to make sure we achieve fair lending all over
the country and know exactly what is happening to so many small
businesses, franchisees, and more.

Ms. VELAZQUEZ. As the ranking member on the House Small
Business Committee, I am a strong supporter of the implementa-
tion of Section 1071. Thank you.

Mr. BARR. The gentlelady yields back.

The gentleman from Texas, Mr. Sessions, is now recognized.

Mr. SESSIONS. Mr. Chairman, thank you very much.

Director Chopra, welcome to the Financial Services Committee.

The CFPB has been engaged in and is engaged in—as you men-
tioned—a lot of data breaches that occur in the private sector and
in banks, financial institutions, and the government.

What have you learned from those that you have taught the gov-
ernment?

Mr. CHOPRA. Yes. One of the things that was very unique to the
recent insider threat at the Bureau was that we have put in a lot
of things over the years—penetration testing and other things—to
make sure systems can’t be hacked. We are now at the point where
I think other——

Mr. SESSIONS. The systems can’t be hacked?

Mr. CHOPRA. That is where the efforts have gone in for outsiders.
But insider threats, I think, is one where there is more attention
that all of the agencies, including the CFPB, need to guard
against—a now former employee emailed themselves a set of
emails, which was in complete violation of acceptable use policies.

Mr. SEssiONS. What did you do to that employee?

Mr. CHOPRA. I am prohibited from talking in specifics about per-
sonnel matters, but I can

Mr. SESSIONS. Did you refer the matter for prosecution?

Mr. CHOPRA. We have referred the matter to investigators, in-
cluding the Inspector General and others. We are cooperating with
all of them. They have various authorities that go beyond our au-
thority, civil, criminal, and others.

Mr. SESSIONS. So, you think that some of the breaches come from
internal employees?

Mr. CHOPRA. In this recent incident that we informed Congress
about, it was from a CFPB employee. And that is something that,
especially with more devices, phones, and recordings, we need to
figure out how

Mr. SEssIONS. What have you taught the government in your in-
vestigation to help them? Because I recognize that your focus is en-
tirely on beating the stuffing out of the free enterprise system.

Mr. CHOPRA. That is not true, sir.
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Mr. SESSIONS. There is sufficient evidence to suggest that my
statement would be true and yours would be also, sir.

What have you taught the government?

Mr. CHOPRA. I think in this incident, we have been working with
all of the appropriate agencies, the Office of Management and
Budget (OMB), and others. I think as we have talked to the other
banking regulators, we recognized that we all need to figure out,
how do we ask and allow institutions to give us data in even more-
protlec?ted forms, and what can we do to police insider threats effec-
tively?

I think there is so much that government employees across the
government have access to in terms of sensitive information, and
ensuring that it does not get disclosed is absolutely critical.

Mr. SEssioNs. Evidently, Homeland Security and, to a large part,
the Secret Service have large jurisdictions for investigating and
prosecuting these incidents. What are your regular conversations
with them about what you have learned?

Mr. CHOPRA. Primarily, in these situations, OMB and other guid-
ance says to work with the Inspector General, and of course, oth-
ers, like the Justice Department, and as you know, the FBI is
under the Justice Department. We try and provide all of the evi-
dence to them. They have to conduct their own investigation.

But as a policy matter, I do think we want to contribute our
learnings on insider threats, which may be an issue across-the-
board that we all have to carefully combat, especially with new
technologies to which individuals have access.

Mr. SESSIONS. You are the Director. I am not. You and I could
have different ideas about what we believe the focus should be. But
I would hope that you would put a major focus on data security,
from the things that you have learned, and be a leader in that
field. I am not arguing that you are not today. But I believe that
a major focus of your 1,600 employees could be almost single-
handedly across that until we defeat those who want to steal our
intellectual property, our personal data, and other things.

Mr. Chairman, I want to thank you for this time.

Director Chopra, thank you.

Mr. BARR. I thank the gentleman.

The gentleman from California, Mr. Sherman, is now recognized.

Mr. SHERMAN. I want to strongly endorse one of the statements
the acting Chair made in his opening statement. Mr. Chopra, you
are indeed continuing the legacy of Director Cordray in your work.
Congratulations.

The CFPB’s importance is demonstrated every day. Nothing
proves it more than the incredible efforts made here in Washington
to silence and defeat you. You are the most-effective consumer pro-
tection organization I think the world has seen in the area of finan-
cial services. And it is critical that we win this case before the Su-
preme Court. I say, “we,” because I joined the ranking member and
so many others in the amicus brief to make sure you get the same
kind of funding that the Fed has had for well over 100 years.

As you point out in your opening statement, you have secured
$4.6 billion in refunds and penalties against violators, and that is
just the tip of the iceberg. Because every time you collect a fee, you
get many, many other companies to change their policies or to not
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engage in policies in which they might otherwise engage. And as
you point out, you deal with 10,000 consumer complaints every
week.

I want to thank you for focusing in your opening statement on
two issues important to me. First, thank you for your work on the
London Interbank Offered Rate (LIBOR) transition. Some $16 tril-
lion of instruments, including trillions of dollars of home mort-
gages, are going through that transition.

And second, you mentioned Property Assessed Clean Energy
(PACE) lending. As to PACE lending, I want to commend you for
your new regulation as required by law to require Truth in Lend-
ing Act (TILA)disclosures and ability-to-pay determinations. But
the battle is not over. The industry will fight back, and I hope that
you stand strong.

You, under Section 1071, are requiring disclosures on small busi-
ness lending to women-owned businesses, minority-owned busi-
nesses, and LGBTQI-owned businesses. And I know you have
pledged to help lenders, especially small lenders, implement that
rule. I am told that some lenders have submitted questions over a
month ago, and they submitted to those designated mailboxes and
are not getting responses. So, I hope you can go back and get them
those responses.

Credit repair scams are not just annoying television commercials.
They charge you a lot of money. They just blanketly contest every-
thing on your credit report. Your score then goes up for a little
while until they realize that most of those entries were accurate,
and then it goes back down. What are you doing to deal with the
sc}lllelen;e where you get your credit report improved for a little
while?

Mr. CHOPRA. Yes. We are looking hard at all the ways in which
consumer credit report issues can spawn scams. We have brought
a number of enforcement actions here. We do work with the Fed-
eral Trade Commission (FTC), and State Attorneys General to
bring action. But we don’t want to play Whac-A-Mole.

We want to figure out what is the way that consumers them-
selves can know how they can dispute inaccurate information. We
want to make sure that fraudsters are not parking or placing debt
on credit reports that is not even owed. So, there is a lot to work,
and I know many on this committee—

Mr. SHERMAN. And I will furnish you one idea: When they start
advertising about what percentage of their customers they improve
the score for, they should not be claiming temporary improvements.

Mr. CHOPRA. Yes.

Mr. SHERMAN. Under Section 1031, you are dealing with privacy.
Data aggregators and fintechs are not subject to a lot of the Fed-
eral supervision that banks are, so what steps are you taking to
protect Americans from the misuse of their data by data
aggregators and fintechs?

Mr. CHOPRA. We have started, as I mentioned in my testimony,
to put more emphasis on nonbank supervision, especially the firms
that sometimes touch millions and millions of consumers who have
not been subject to similar supervision.

We want to make sure that the abuse you mentioned is not col-
lected for one purpose but monetized for a completely different one.
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It is going to be a challenge, but we are starting by making sure
we are targeting our supervisory resources properly.

Mr. SHERMAN. And finally, I hope that you would look at these
for-profit debt relief agencies that keep you from talking to your
bank first because often you can revolve it with the—

Mr. BARR. The gentleman’s time has expired.

T}:le gentleman from Missouri, Mr. Luetkemeyer, is now recog-
nized.

Mr. LUETKEMEYER. Thank you, Mr. Chairman.

Mr. Chopra, welcome. Last time you were here, we discussed
your schedule, about the fact that you don’t meet with people from
the industry. We showed your schedule to you. You made some
comments about it.

We sent you a letter and asked you to fill in the blanks and tell
us that you actually did meet with people in the industry. You re-
sponded to us with a letter, but in that letter, you didn’t respond
and explain the lack of data in that schedule.

So from that, I can assume two or three things here. Number
one, the letter was to me, Mr. Huizenga, and Mr. Barr. You
thumbed your nose at us and said, you are not worthy of a re-
sponse, or else we were correct in that you are not meeting with
industry people as they tell us, or both, which I think is probably
the case. It’s very disappointing.

Mr. CHOPRA. Let me just say that there are many industry asso-
ciations. We have done——

Mr. LUETKEMEYER. Mr. Chopra, we have been down this road be-
fore. The problem is that you don’t meet personally; your staff does.

Mr. CHOPRA.No, no, no. I meet personally.

Mr. LUETKEMEYER. No, you don’t. Your schedule doesn’t back
that up.

I want to move on.

Ms. WATERS. Please allow the gentleman to answer.

Mr. LUETKEMEYER. Reclaiming my time, I want to move on to
another subject here.

Director, you have clearly chosen to regulate by press release,
guidance, and the threat of enforcement action instead of through
rulemaking governed by the Administrative Procedure Act (APA).

As you know, the APA allows for public notice and comment on
proposed rules, which gives regulated entities an opportunity to
provide feedback and share their concerns or incorporate an agen-
cy’s rules in order to produce workable policies.

Since public statements are not rulemakings or official actions,
and the guidance you issue is not legally binding, are financial in-
stitutions and firms within their rights if they do not adhere to
your proclamations?

Mr. CHOPRA. I could not hear you.

Mr. LUETKEMEYER. Okay. Since public statements are not
rulemakings or official actions, and the guidance you issue is not
legally binding, are financial institutions and firms within their
rights if they do not adhere to your proclamations?

Mr. CHOPRA. Yes. Guidance advisory opinions don’t create new
obligations. One of the pieces of feedback this committee has given
is concerns about using enforcement only. I have continued a prac-
tice from my predecessor, Director Kraninger, to issue more infor-
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mal guidance and opinions because it helps give transparency
about what approach the agency is taking.

Mr. LUETKEMEYER. Okay.

Mr. CHOPRA. But it is not intended to create any new

Mr. LUETKEMEYER. That doesn’t answer my question, though. My
question is, are the firms within their rights to not adhere to your
proclamations or to this guidance?

Mr. CHOPRA. No. They have to follow statute and regulation.

Mr. LUETKEMEYER. That is not my question. They are within
their rights, then, to not adhere to your proclamations and your
guidance, is that correct?

Mr. CHOPRA. I think I am trying to be responsive. I think the an-
swer is, yes, they only have to look to statute and regulation as for
what is binding.

Mr. LUETKEMEYER. Okay. That is right.

Mr. CHOPRA. These other forms—we got input from the Con-
sumer Bankers Association a few years ago that they wanted to see
more guidance and——

Mr. LUETKEMEYER. Okay. It is clarification, then. It is clarifica-
tion that you are using guidance and official actions, right?

Mr. CHOPRA. I think what we are trying to do is—the market is
so dynamic, and it changes so much. So, we often have entities say-
ing, do I need to hire a lawyer to figure this out?

Mr. LUETKEMEYER. That is fine to discuss. I know what you are
trying to do, Director. But it is not enforceable. That is my point.

Mr. CHOPRA. It is trying to restate existing law and regulations.

Mr. LUETKEMEYER. It is not enforceable. Is that correct?

Mr. CHOPRA. That is right. I am sorry if [——

Mr. LUETKEMEYER. Guidance is not enforceable, correct?

Mr. CHOPRA. It does not provide any legal

Mr. LUETKEMEYER. Okay. Clarification through official docu-
ments, such as your compliance bulletins, is not enforceable, cor-
rect?

Mr. CHOPRA. That does not provide any obligation, so there is
nothing to enforce.

Mr. CHOPRA. Okay. So, it is not enforceable. That is your state-
ment. You agree with that?

Mr. CHOPRA. Yes.

Mr. LUETKEMEYER. Wonderful. We finally got here.

It is very disconcerting because you have compliance bulletins
here—I think there are 12 compliance bulletins and opinions,
nglich is great. It gives clarification to folks. But it is not enforce-
able.

This is very concerning to me because you turn around and you
threaten different entities all the time. You have become the great-
est extortionist in the history of this country by what you are doing
with these actions when you issue press releases, and make up new
terms like, “junk fees.”

“Junk fees” is not a legal term. It is not an enforceable term. I
have checked with attorneys. I have looked at the people who de-
sign and work through financial and legal dictionaries. This is not
an enforceable term. You made it up to give yourself more author-
ity to be able to have more impact on things and extort more
money from people.
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Mr. CHOPRA. I completely and respectfully disagree with that.

Mr. LUETKEMEYER. Well, I am glad——

Mr. CHOPRA. Every action we have taken is based on laws that
this body has enacted, but through legislation——

Mr. LUETKEMEYER. Director, junk fees is not a legal term. It is
not an enforceable term, period. Just like guidance is not enforce-
able. And yet, you try and impose that on people. You extrapolate
from the UDAP authority using the term, “junk fees,” to be able
to have new authorities. You can’t create authorities out of thin air.
Only Congress can give you that authority, and you are creating
it yourself.

With that, I yield back.

Mr. BARR. The gentleman yields back.

The gentleman from New York, Mr. Meeks, is now recognized.

Mr. MEEKS. Thank you, Mr. Chairman, and Ranking Member
Waters.

And thank you, Director Chopra, for being here.

In listening to some of this debate, I can’t help but say, thank
God that we created the CFPB, which is singularly focused, be-
cause I hear the interest of other groups who have people to advo-
cate on their behalf. Most of the industries and anyone else has
someone to advocate on their behalf.

What I don’t understand is why it is so bad to have an agency,
which you represent, to advocate on behalf of the American con-
sumer. Throughout history, we have seen the consumer be ripped
off, taken advantage of—so much, that is why we have to have
labor unions—because we know and we have seen that folks on
their own don’t see a move in the benefit of everyday people.

So, there has to be someone to advocate on their behalf, to look
at it, to make sure that the playing field is level for consumers. Not
to harm businesses, but to level the playing field so that the con-
sumer has a voice and someone there to say, don’t rip us off.

This is a bad product. I lived it in the financial crisis of 2008.
That is why you are here, because we said we can never allow that
to happen again.

And one of the proudest moments of my career here was working
with Ranking Member Waters and others to create the Consumer
Financial Protection Bureau. So, I thank you for doing your job.
And your job is to advocate on behalf of consumers. That is your
job.], singularly focused on helping the American people.

And you help all of them. Not just Democrats. You are helping
the American consumer who is a Democrat, who is a Republican,
who is an independent, no matter where they are, rural or urban.
Thank you for doing that.

Now, the recent bank failures of Silicon Valley, Signature, and
First Republic Banks dominated the media and the media atten-
tion, and this committee particularly this spring. We had an oppor-
tunity to speak with the potential regulators responsible for the
oversight of the institutions and continue to look at what could
have been done to prevent the failures, but we have not yet had
the opportunity to speak with you in the aftermath, the voice and
the advocate for the consumer.

So from your perspective, how do the recent bank failures high-
light the need for a strong CFPB, now more than ever?
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Mr. CHOPRA. As you referenced, in your own community and al-
most everyone’s, the financial crisis was absolutely devastating.
And the victims of financial crises—the first ones are often those
who can least afford the shock.

So, we had to take extraordinary steps to mitigate some of that
damage. But also, people are now learning about deposits and safe-
ty and insurance. And there are places where people may be hold-
ing their money that aren’t insured. And we are going to obviously
want to make sure that any instability in financial markets does
not impact the consumer, as you say.

The failure of credit sweeps as well in the forced merger with
UBS was a big concern at the CFPB to figure out, how could it af-
fect our mortgage markets, our auto loan markets, and others? So,
financial stability and consumer protection absolutely go hand in
hand.

Mr. MEEKS. Thank you. We also heard that the CFPB teamed up
with the Federal Reserve, the FDIC, the FHFA, the National Cred-
it Union Administration, and the OCC to propose a rule designed
to make the automated home valuation process fair. And I believe
that it is going in the right direction.

But I am curious, when we talk about AI, would this rule pro-
mote automated appraisals over human appraisals?

Mr. CHOPRA. No. I think that it is trying to make sure that Al
and algorithms, when used to automatically compute homes, do not
bake in any sort of discrimination. I think everyone deserves a fair
and accurate appraisal, and that is what the proposal which imple-
ments Federal law seeks to provide.

Mr. MEEKS. Thank you.

Mr. BARR. The gentleman’s time has expired.

The gentleman from Michigan, Mr. Huizenga, is now recognized.

Mr. HUIZENGA. Thank you, Mr. Chairman.

And, Director Chopra, welcome back.

I have a number of things to get to here, but I was curious, when
my colleague, French Hill, was asking you about the breach, it
seemed like you were downplaying it. You said, “insider threat,”
that that person, “sent some emails.” Later, to another question,
you indicated it was a, “set of emails.”

Would you classify the incident that happened as a minor inci-
dent, a sort of medium-sized incident, or was it a major incident?

Mr. CHOPRA. It was an extremely serious and major incident.
There is no question about that.

Mr. HUIZENGA. Okay. Great. I'm glad to hear you backing that
up.

Mr. CHOPRA. And I apologize. I don’t want to underplay it in any
way. We have looked hard to make sure we are following all of the
steps. We have begun notification of——

Mr. HUIZENGA. Yes.

Mr. CHOPRA. Sorry.

Mr. HUIZENGA. I understand that. And I was back conferring
with our attorneys as to exactly how much we could talk about
publicly because we don’t want to get in the way of an investiga-
tion. I know you don’t, and I don’t, either. But I do have some con-
cerns.
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You were notified in March to let the committee know in May
about what you now call a major incident, and we asked for a brief-
ing on that. A briefing was granted at the staff level, however,
when our attorneys asked your briefers—I don’t know who they
were. Maybe they were attorneys; maybe they weren’t. But when
they were asked basic questions like, “Did anyone at CFPB speak
to the individual?”, staff from your agency could not answer the
question and advised committee staff to speak to the Inspector
General.

Your staff explained the only reason why CFPB knew about the
breach was from a different employee. You have talked about that.
Committee staff asked about the identity of the other employee and
about the circumstances surrounding the employee raising con-
cerns. Your staff could not or would not give a single answer to any
of these basic questions.

CFPB staff emphasized that there was no reason to suspect the
information was disseminated—which I think we were all glad to
hear—because it is my understanding, from what I have been
briefed on, which I don’t believe is public information as of yet, that
this was a major incident with significant consequences, poten-
tially. However, when they were pressed, they confirmed that the
only evidence to sustain the claim was that, so far, there had been
no suspicious activity.

For a little perspective—I won’t go into all that, but we all have
seen what has happened with Equifax and others that have had se-
rious data breaches, and you have been a part of punishing others
that have had serious data breaches.

And I am glad to hear you say it is serious, and I am glad to
hear that you are cooperating with law enforcement, but we also
expect you to fully cooperate with this committee, and Congress
writ large, and with our Oversight and Investigations Sub-
committee, which is called that for a reason.

These are basic questions that we are asking, and we expect full
and complete answers, and your staff couldn’t give basic answers,
and sometimes, there wasn’t any answer at all.

I am sorry to be suspicious here, but I know how D.C. works, and
with your sort of dismissive attitude towards Congress that has
come across in previous hearings and previous interactions, it
makes me wonder if you intentionally sent someone who didn’t
know what was going on so that they wouldn’t pass that informa-
tion on to us? Were they somehow opaque in their answers for
some reason?

I am not expecting you to answer that because I am not looking
specifically for a response. But I am making sure, once again, you
are put on notice that we will be following up, and we expect our
questions to be answered.

One last thing I am going to pivot to is the Bureau’s website pro-
vides fund transfer request letters that you have made to the Fed
before every quarter of the financial year and the Fed’s response.

To your knowledge, has the Fed ever denied your agency’s fund-
ing request?

Mr. CHOPRA. Not to my knowledge.
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Mr. HuiZzENGA. Okay. Has the Fed ever provided feedback on a
quarterly budget request, meaning, has the Fed ever told you that
a request was too high or too low?

Mr. CHOPRA. I believe the Fed’s feedback is usually about when
we should request it because they manage it for liquidity purposes.

Mr. HUiZENGA. Okay. The last time that the shared Fed and
CFPB Office of Inspector General (OIG) did an audit of the Bu-
reau’s budget and funding process in July of 2020, it was done at
the request of Chairman McHenry, and that was almost 3 years
ago. Are you aware of any other oversight conducted about the
CFPB’s budget?

Mr. CHOPRA. Yes. We do have an audit by——

Mr. HUIZENGA. Sorry, my time is up.

I do have a letter to be submitted for the record, Mr. Chairman,
a letter that I sent along with your signature, and we wanted to
make sure that that was—regarding the concerns——

Mr. BARRr. Without objection, it is so ordered. The time has ex-
pired.

Mr. HUIZENGA. I yield back. Thank you.

Mr. BARR. The gentleman from Georgia, Mr. Scott, is now recog-
nized.

Mr. Scort. Thank you.

Director Chopra, there are a lot of problems with this crypto
asset fraud business. In November of last year, you all published
a complaint bulletin that dealt with these complaints, fraud, theft
acts, scams. All of them were significant problems.

And your analysis suggests that the bad actors are leveraging
crypto assets to specifically perpetuate fraud on American con-
sumers. And from October 2018 to September 2022, you all re-
ceived 8,300 complaints.

Director Chopra, has the CFPB determined whether certain vul-
nerable groups are at particular risk for these scams?

Mr. CHOPRA. Yes. I believe we specifically mentioned older
adults. It used to be more common, for example, for a scammer to
ask someone, go buy me some gift cards, but we are now seeing it
shift to more digital, often using crypto assets.

We have also identified a place where it has some interaction
with identify theft, where it is not always crypto-specific, but
servicemembers can be targeted for ID theft in ways that can really
expose them to certain harm

Mr. ScotTT. Let me ask you this, because we have to find some
answers to this. The problems are overwhelming. You all have
some great people over there at the CFPB. And we established this
for a purpose, and we have to find some answers here.

Let me ask you, will financial literacy, financial education help?
This is being put on people who are having difficulty.

Mr. CHOPRA. Yes. I think it is actually really important that we
shift financial education and literacy so that it is really adapted to
the digital world. There are lots of different ways in which digital
technologies—and with generative Al, we could have voice cloning
in ways where it can sound like a family member is calling you.
We could have different ways in which digital images can look like
reality, and we want to make sure we can arm people on how they
can spot some of this.
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Mr. ScotT. That is very good. With what you said in mind, Direc-
tor Chopra, and because we are concerned about this, can the com-
mittee get a clear commitment from you today that the CFPB will
use a portion of the more than $600 million in unallocated civil
penalty funds to support financial literacy, financial education, for
our consumers, in a program?

We have to arm our people with the weapons. They are the ones
who are being targeted. We have to put some arms on them, soldier
them with the full armor of protection. Use this money. That is
what it is there for. Will you commit to doing that today?

Mr. CHOPRA. We will commit to using funds for financial edu-
cation purposes. We may use other statutory funds to do that. The
fund you referenced is also to be used for victims’ relief for people
who are victims of scams, and we want to make sure that they can
receive payouts.

We do have other funds, and we can share with you what some
of our spending will be on financial education, but we may want
to use our general funds, not the victims’.

Mr. ScoTT. But the priority ought to be to stop them from becom-
ing victims.

Mr. CHOPRA. I totally agree. But there are so many people whose
lives are changed when they are able to get——

Mr. Scort. Can we get this commitment from you? I am not ask-
ing you how much to use, I am saying, will you use this money
and——

Mr. CHOPRA. We will certainly use funds that we have access to
for financial education, but I would like to discuss further with you
the tradeoffs about using the fund.

Mr. BARR. The gentleman’s time has expired.

The gentlewoman from Missouri, Mrs. Wagner, is now recog-
nized.

Mrs. WAGNER. Thank you, Mr. Chairman, and welcome, Director
Chopra. I would like to follow up on a line of questioning that my
colleague, Mr. Luetkemeyer, began, discussing the CFPB’s industry
outreach and specifically your public calendar.

On February 7, 2023, my colleagues, Mr. Luetkemeyer, Mr. Barr,
and Mr. Huizenga, sent you a letter, requesting specific informa-
tion regarding your calendar and industry outreach.

In your response to their letter, dated February 21, 2023, you
stated, “like my predecessors, I have continued the agency’s com-
mitment to transparency through our long-standing policy of pub-
licly posting the calendars of senior leaders.”

Director Chopra, it appears that your commitment to following
this long-standing policy has been completely absent this year.

The CFPB’s website states that each month’s calendar will ap-
pear at least a few weeks after each month has concluded, but it
has been almost 6 months—22 weeks—since your calendar has
been publicly disclosed. There is nothing here.

Can you please tell me why your calendar has not been publicly
disclosed for half the year?

Mr. CHOPRA. I am not actually aware that that is the case, but
if it is the case, we will look to make sure that it happens in a fast-
er way.
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Mrs. WAGNER. It is, it is absolutely the case, and I am just read-
ing to you directly from a letter to Congress in response, dated Feb-
ruary 21st. So, there are the quotes. It is concerning.

Mr. CHOPRA. I will just share, though, that with respect to indus-
try outreach, we have

Mrs. WAGNER. I am not asking about that.

Mr. CHOPRA. Okay, sorry.

Mrs. WAGNER. I reclaim my time.

Mr. CHOPRA. I apologize.

Mrs. WAGNER. Would you say a 6-month hiatus of public disclo-
sure is your way of showing commitment to transparency, sir?

Mr. CHoPrRA. We would want to do that in a fashion that is re-
sponsive, and I will take a look directly——

Mrs. WAGNER. Yes, your own website states, “due to the time-in-
tensive preparation process, each month’s calendar will appear on
this page at least a few weeks after that month has concluded,”
and that is just clearly not true.

Moving on, the comment period to the CFPB’s proposal to adjust
the safe harbor dollar amount for credit card late fees was just 36
days. You received more than 55,000 comments, many of which
were submitted weeks prior to the deadline, which was May 3rd,
the majority of which came from real consumers and retail inves-
tors. But they weren’t posted in the comment file until a full month
after the deadline closed.

What was the reason for the delay in posting these comments,
sir? Was the Bureau overwhelmed by volume, or did you inten-
tionally delay the posting of these comments?

Mr. CHOPRA. No, definitely not. When we receive large amounts
of comments, one of the things that we do have to do, manually
often, is to make sure it does not include account information.
Sometimes, people might be trying to file a complaint. We do not
want it to be a vector of identify theft.

And I will also just share, 36 days from the time we published
the proposal, there were more than 36 days, and I would be happy
to get you those details.

Mrs. WAGNER. I will tell you this then, you should have had
more than ample time to begin with, to post some of those over
55,000 comments out there, in real-time, sir, because you don’t
wait until after to delay it further. I consider that intentional, and
frankly, Director Chopra, I am just seeing——

Mr. CHOPRA. No, absolutely not. We are trying to do our best

Mrs. WAGNER. Reclaiming my time, sir, I am seeing an extremely
troublesome theme here, and that is what I am trying to get to.

You claim to be for transparency—I am for transparency—but
the blatant lack of timely public disclosure says otherwise. I don’t
care whether it is your calendar or you publishing comments. So,
I would like you to take a serious look at that.

Mr. CHOPRA. I will make sure—I do believe we are in line or bet-
ter than most of our peer agencies, but I will get back to you, Con-
gresswoman.

Mrs. WAGNER. Okay. I am concerned about what is your respon-
sibility. The CFPB’s credit card late fee proposal ignores the impor-
tant role that late fees play in deterring consumers from paying
their bills. If late fees are capped at such a low amount and the
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deterrent effect is nonexistent, more consumers will pay their bill
late, leading to a higher share of delinquent accounts, which will
be reported to credit bureaus and result in lower credit scores.

Director Chopra, I am not going to have enough time for you to
answer, but I would like an answer in writing. Why is the Bureau
proceeding with a rulemaking that has no consumer benefit and
would actually result in tremendous harm to consumers?

Mr. BARR. The Director can answer for the record, and it is a
good question.

Mrs. WAGNER. Thank you, and I yield back.

Mr. BARR. I now recognize the gentleman from Massachusetts,
Mr. Lynch.

Mr. LyncH. Thank you, Mr. Chairman.

Welcome, Director Chopra. It’s good to see you again. And I do
want to push back on the suggestion that you are not amenable to
meeting with industry representatives and business concerns, as
well as consumer groups. I think you have been exceedingly accom-
modating on each and every instance, at least to my knowledge.

I do want to put one quick issue before you. The Peterson Insti-
tute for International Economics defines junk fees as, “surprise
charges that customers do not discover until they nearly complete
a transaction, such as booking an airline flight, renting a car,
checking out of a resort, or paying by credit card.”

b })s that basically your understanding of what a junk fee would
e’

Mr. CHOPRA. I think it is a colloquial term, and I also hear a lot
about what are the fees that are not subject to real competition and
competitive pricing.

Mr. LYNCH. Right.

Mr. CHOPRA. Really, ones that may not be subject to the normal
forces of shopping.

Mr. LyncH. Right. And as more and more retail happens online,
is the incidence of those junk fees growing or becoming——

Mr. CHOPRA. Each industry is different. I think we see, based on
the empirical research, about where can firms be able to use, some-
times drip pricing where they can advertise one, but really the full
costs are lifetime costs, and come later in the process when the con-
sumer has less ability to negotiate.

Mr. LyNcH. Right. And I know President Biden identified that in
his State of the Union Address, and he called upon Congress to
eliminate those hidden junk fees from consumers’ transactions.

I want to talk about something else. There has been a real shift
among financial services firms to use chatbots, and I know you
have done some work on this. I know you issued a memorandum,
just an executive summary, on chatbots and consumer finance.

What are we seeing out there? I guess it is anecdotal, but my
constituents are complaining about the fact that when they have
a problem with the bank, they are getting hooked into these
chatbots, and sometimes their problems are not resolved, which
leads them to call me.

And I am just wondering, are we meeting our obligations to con-
sumers when we allow banks to put a chatbot in an interface be-
tween them and the consumer that doesn’t adequately resolve their
problems?
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Mr. CHOPRA. I think this is one use of generative artificial intel-
ligence we are going to start seeing more and more. And one of the
things we identified is, when a consumer has a very straight-
forward question—where is the closest branch, something that has
a defined answer like in a FAQ—they may be able to get it.

There are places where consumers have to provide a lot of ac-
count information, personal information, and it is important that
that information, if it is used to train Al, how is it being protected?
When the consumer has to invoke a right to dispute under the Fair
Credit Billing Act, can the chatbot actually handle it?

So, we are just reminding institutions that if they are moving ev-
eryone to this, they still have to adhere to these important legal
protections and make sure that they are not violating privacy and
more. And it can really undermine relationship banking if not tai-
lored appropriately.

Mr. LyNCH. Right. I understand that the more basic questions
could be dealt with by a chatbot, and I am sure that there are per-
sonnel savings there and efficiency issues that are certainly favor-
able. But as you mentioned, when matters become more complex,
it doesn’t seem at this point that the Al chatbots are capable of re-
solving those complex issues.

Is there any thought of providing an opt-out for when the issue
becomes so complicated that the consumer would have an ability to
go to a default which would provide a human being on the other
side of that?

Mr. CHOPRA. Yes. I think that is a place where financial institu-
tions need to be careful about denying access to a human in some
form because it can lead to real frustration and a doom loop.

Mr. LyNcH. Okay.

Thank you, Mr. Chairman. I yield back.

Mr. BARR. The gentleman yields back.

The gentleman from Texas, Mr. Williams, is recognized.

Mr. WiLLiaAMS OF TExAS. Thank you, Mr. Chairman. And thank
you, Director Chopra, for being here.

I was just sitting here thinking that the consumer needs to be
protected from the Federal Government, from all the things we are
talking about.

And another thing, as we have been talking about these bank
failures, I am from Texas, as you know, and I don’t like well-run
Texas banks—I want to go on record with this—bailing out badly-
run California banks. I think that is really bad policy.

Director Chopra, the first time you came here before this com-
mittee, you said you would protect the interests of small busi-
nesses. I proudly serve as the Chair of the House Small Business
Committee, and I can tell you that we don’t feel too protected. And
ever since you joined the CFPB, your agency continues to add bur-
densome requirements without any consideration of their impact on
small businesses and small lenders.

When talking to community bankers back in my district in Texas
and, quite frankly, all over and across the country, every single
person tells me how miserable and terrified they are about the
CFPB’s Section 1071 small business data collection rulemaking.
They are concerned that the complicated reporting requirements
will tie up loan officers and increase compliance costs, plus compli-
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ance officers, costs which will be passed down to the consumer,
guys like me who borrow every day. We will pay for all this.

And they are concerned this will push the industry towards a
standardized small business loan product and kill relationship
banking, what free enterprise and capitalism are based on.

And everybody is concerned, too, that it is going to push the in-
dustry toward a standard-size small business loan and kill relation-
ship banking, as I said, and they are concerned that this will force
their employees to treat privacy as an afterthought and collect
more data than necessary on small business loan applications,
which is what we don’t want to have happen. Right now, small
businesses are struggling with rising costs due to inflation, in-
creased interest costs, and ongoing labor shortages, and this out-
of-touch rule will only build on these issues.

This is a hard time for small business. And the Section 1071 rule
is an attack on Main Street America—that is the only way you can
look at it—which is why I introduced the Congressional Review
Act, with Congressmen Barr and Ogles, to halt the implementation
of the CFPB’s final 1071 rule.

Senator Kennedy is leading the Senate companion of this resolu-
tion and has the support of over 45 State and national associations,
further proving the urgent need to block this regulatory overreach
and make sure it does not take effect.

It is bad business, it is bad for Main Street, it is bad for con-
sumers.

Now, Director Chopra, how have you been working with small
businesses? How have you been helping them to ensure that your
regulations are not causing any undue burdens on our country’s
small business owners? How have you been doing that? Because
there is real concern that they don’t hear from you.

Mr. CHOPRA. One of the things we have done is, we have focused
a lot of our engagement on institutions that we don’t supervise. I
have met with, I believe, 28 State bankers associations, each of
which have dozens of members. We have done the same thing with
credit union leagues. I believe we have hit 20 States and the Dis-
trict of Columbia. I just want to say I take your points very, very
seriously, and we tried to adjust the rule in ways that would re-
duce some of those costs.

Mr. WiLLiaMs OF TExAS. Reclaiming my time, you don’t think it
creates a burden for these financial institutions? Do you think it
eases it?

Mr. CHOPRA. Oh, we certainly publish what we believe will be
some of the costs. We tried our best to figure out what are the ways
in which we can limit it, and we also created and made significant
changes so that the smallest banks, 2,000 of them, will not have
to do it. I hear you completely. We don’t want standardized small
business lending——

Mr. WiLLiAMS OF TEXAS. And it does trickle down to the con-
sumer like me, the borrower.

Let me ask you this. The CFPB’s funding mechanism that we
talked about leads to very little congressional oversight of the
budget, and instead your budget is given to you by the Fed. There
are many more court challenges out there regarding your funding
mechanism, and the actions of the Bureau do not comply with reg-
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ular order, therefore, creating more uncertainty in markets as ev-
eryone waits for the courts to decide.

In order to ensure your accountability and transparency to Con-
gress, it is imperative that your operation be subject to congres-
sional appropriations. So, Director, if the Supreme Court strikes
down your funding mechanism, will you be accepting of being sub-
ject to congressional appropriations?

Mr. CHOPRA. We will comply with any Supreme Court decision
and make sure that we are following the law and doing so accord-
ingly.

We don’t agree. The Solicitor General has filed a petition seeking
reversal. There are conflicting opinions in the circuit courts, and we
will look forward to the results in that matter.

Mr. WiLLiamMs OF TExAS. Lastly, the CFPB fined Equifax for a
data breach. Did you fine yourselves?

Mr. CHOPRA. I was not part of that. I am happy to tell you in
more detail—

Mr. WILLIAMS OF TEXAS. But have you fined yourselves for what
you

Mr. CHOPRA. This is an insider threat. It is a different situation,
but it is a very serious one.

Mr. WILLIAMS OF TEXAS. My time is up. I yield back.

Mr. BARR. The gentleman’s time has expired.

The gentleman from Illinois, Dr. Foster, is now recognized.

Mr. FOSTER. Thank you. And I would like to thank my colleague
for his admiration of the Texas banking system. Although we, in
Illinois, have not forgotten the tens of billions of dollars that we
spent bailing out corrupt and mismanaged banks in Texas and
California during the savings-and-loan crisis.

Director Chopra, some have argued that innovations in the finan-
cial services space, such as open banking, have the potential to fa-
cilitate consumer choice and increase access to credit for many un-
derserved Americans in ways that our broken credit reporting sys-
tem cannot. For example, open banking could provide access to a
much wider range of consumer data than the credit bureaus cur-
rently access, which could give a more accurate picture of an indi-
vidual’s financial history, but it also provides the possibility for all
kinds of bias to creep in.

The last time you appeared before our committee, you shared an
update on the CFPB’s small business review panel to advance pro-
posals under Section 1033 of the Dodd-Frank Act. Could you give
an update on that rulemaking?

Mr. CHOPRA. Yes. We will be proposing it. It is scheduled for Oc-
tober. We have released more on this, including the important role
that industry standard-setting will play. We want to make sure
that standards are giving the ability to switch, to consumers and
all market participants. And I will tell you, it is not just more ac-
cess to credit, lower interest rates for borrowers, and higher inter-
est rates for savers. I think it is also going to have an impact on
customer service quality. When a consumer has the power to vote
with their feet, you will see how our system will give them better
service as well.
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Mr. FosTER. Thank you, and thank you also for going on the
alert early over the threat of generative AI being used for identity
fraud. This is coming at us like a tsunami.

People who have looked at this identify two possible government
interventions that could help consumers. One of them is to simply
provision citizens who wish to have one, with the means of proving
they are who they say they are online, with a secure digital iden-
tity, sometimes referred to as a Mobile ID or a digital driver’s li-
cense. These are things that allow you to present you and your cell
phone and your Real ID-compliant driver’s license to present digital
proof in an online or an offline environment that you, in fact, are
who you say you are. And that is one avenue that we can, I think,
make a difference on.

The other one are these so-called, “Blade Runner” laws. There is
simply a requirement that any electronic communication coming
from a machine must start by identifying itself as being machine-
generated.

Do you have any comments on either of those two and their effec-
tiveness?

Mr. CHOPRA. I completely agree that if we can solve this identity
verification issue, as a core part of infrastructure in our country,
we could actually reduce a lot of fraud as well. The benefits would
also be big for market participants.

How we actually do it, obviously, is the question, but you see ju-
risdictions that have solved that identity verification layer get a lot
of benefits of it.

In terms of stating who it is, it is very interesting. You are see-
ing a lot of generative Al, including chatbots and others, give them-
selves human names. This is, in some ways, to make it appear that
they are an actual person. And with voice cloning, it really can sim-
ulate a human interaction.

I do agree that there may be places where, across the economy,
some of this generative Al, there is a lot more we need to do, but
people should at least know, are they talking to a human or not.

Mr. FOSTER. Certainly. And you are going to see things where
the regional accent or the ethnic accent is matched to what the con-
sumer will trust. And this is a huge problem.

First off, I want to thank you for the work that you did on the
early versions of Al, trying to to deal with the fairness versus accu-
racy problem. You did some really high-quality work on that.

But the problem we are now facing with generative AI and
chatbots that learn as they evolve is much more complicated. It is
sort of analogous to, you raise your child perfectly, but then they
get exposed to new things as they grow up that will make them do
evil things that you never would have suspected.

So, how do you anticipate you are going to be looking at Al that
evolves and learns?

Mr. CHOPRA. Yes. For machine learning and other ways in which
Al evolves, one of the things we are trying to do at a base level
is to be able to give information about how existing law applies.
For example, Al needs to be able to determine, if you get an ad-
verse credit decision, what the reasons are. If it is constantly
changing and it can’t do that, it is not able to comply with existing
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law, there is not a generative Al exemption in our consumer protec-
tion laws.

Mr. FOSTER. Thank you.

Mr. BARR. The gentleman’s time has expired.

The gentleman from Georgia, Mr. Loudermilk, is recognized.

Mr. LoUDERMILK. Thank you, Mr. Chairman. Director Chopra,
thank you for being here.

Chairman Barr mentioned something in his opening statement
that I would like to start out with, which is that according to your
own data, 74 percent of Americans pay their credit cards on time.
That is to say, they never pay the late fees.

According to your own proposed rule, however, cardholders who
do not pay late fees will be paying higher fees and higher interest
on interest-paying accounts, and will receive lower rewards because
of the cross-subsidy.

Under Section 1022 of Dodd-Frank, you are required to consider
the cost of all CFPB rulemakings. I can’t see how this rule that re-
wards irresponsible cardholders at the expense of responsible ones
is a net benefit.

With that said, how did this rule survive a rigorous cost-benefit
analysis?

Mr. CHOPRA. I appreciate the question, Congressman. What you
mentioned, those were not predictive. That was potential scenarios
we looked at. And the core of what we are doing——

Mr. LOUDERMILK. What was not predictive?

Mr. CHOPRA. The idea that there are potential ways in which the
market could shift. What I am trying to explain is the core of what
that real review is doing, that is reviewing a congressional prohibi-
tion on unreasonable penalty fees. What we are trying to accom-
plish is making sure, yes, if institutions have costs, how can they
make sure that it is a reasonable cost? And we are specifically look-
ing at the Fed’s rule they put into place, that we inherited, which
did not have much data backing it, in order to make sure it fits
the modern realities.

No, there are still going to be late fees. It will just—how they
make sure that they are in line with the congressional prohibition.
That is our——

Mr. LOUDERMILK. Reclaiming my time, you said that the fees are
reasonable. That is very subjective. Now, these are fees that the
user agreed to when they took the credit card because the fees, as
you mentioned, do recoup costs, but they are also designed to be
slightly punitive to stop bad behavior from happening again.

What you are proposing is basically taking that away and then
giving the punitive charge to those who are obeying the contract
or the agreement they made with the credit card company.

Mr. CHOPRA. No, that is not right, and I just want to make sure
something is clear. “Reasonable,” is not the CFPB’s word. That is
actually what is in the statute. The statute says that the penalties
must be reasonable and proportional to the——

Mr. LoUuDERMILK. But did they not agree to whatever fee struc-
ture it was when they agreed to take the credit card?

Mr. CHOPRA. That is true, but the reasonable and proportional
is a separate prohibition. So, again, one of the things that is in
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there is, institutions can certainly be able to show why there is rea-
sonable—and we have proposed a framework:

Mr. LOUDERMILK. But why are you even going this direction?

Mr. CHOPRA. The reason is what we have found across consumer
credit markets is that it is not a fair and competitive market when
an institution has an incentive for someone to default or be late.
We learned the hard way about this with subprime mortgages,
where an originator actually could benefit even if the borrower de-
faulted.

Most credit card companies, especially small ones, don’t have
that business model, and our review is that they don’t actually
build a business model or profit more when someone is late.

In some cases, a borrower might just be a day late or a few dol-
lars off and get a very large fee. That is what Congress was seek-
ing to prohibit, and we want a market where a creditor really
wants the person to pay back.

Mr. LOUDERMILK. Really what I see is, we are intruding in what
should be the responsibility of the consumer, because they agreed
to go into this agreement.

Earlier this year, FHFA finalized changes to the loan level price
adjustment tables that resulted in borrowers with good credit
scores paying higher rates for their home. This is obviously un-
popular with consumers.

Aren’t you concerned that you are sending the same message to
consumers with this rule?

Mr. CHOPRA. No.

Mr. LOUDERMILK. Because 75 percent pay theirs on time.

Mr. CHOPRA. In fact, I think what this will do is actually help
consumers compete on up-front pricing. Consumers are really
smart in the credit card market. As soon as an issuer starts raising
annual fees, they look to switch. It is easier for them to know the
full price that way.

So, what we are hoping to do is adhere to the congressional pro-
hibition on unreasonable fees, which is—the word, “reasonable,” is
in the statute—while creating that ability for more competition up
front.

Mr. LOUDERMILK. Thank you. My time is expiring, but I would
think that consumer education would be more effective.

Mr. Chairman, I yield back.

Mr. BARR. The time of the gentleman has expired.

The gentlewoman from Ohio, Mrs. Beatty, is recognized.

Mrs. BEATTY. Thank you.

Director, thank you for being here, and I would like start by
thanking you for your work, your integrity, and your leadership at
the CFPB to protect consumers.

We have heard about the billions of dollars in consumer relief to
the hundreds of thousands of Americans, and those Americans,
Woulcrl) you say, are in all districts, Democrat and Republican dis-
tricts?

Mr. CHOPRA. All across the country.

Mrs. BEATTY. Thank you. And that means that it ensures fair-
ness, transparency, and competition in our financial system.

Let me say for the record, Mr. Chairman, there is no doubt in
my mind that consumer protection problems are rampant in our fi-
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nancial system, and I want to go on the record saying, Americans
would be much worse off if the CFPB was no longer able to con-
tinue its work.

I have two questions I would like to get through, but first, since
there has been a lot of attention to your schedule and your time,
it seems like we alternate terms or Congresses when we decide to
pick on the individual or the CFPB.

Mind you, since I have been here and many of my colleagues on
this committee, I remember when former member of this com-
mittee, Congressman Mulvaney, said some of the most disparaging
things about the CFPB and about the Director at that time, Mr.
Cordray, whom he was replacing. Operative words. He went here,
yet he took a job to be in the same position you are in.

If we want to talk about integrity, if we want to talk about put-
ting politics over people or maybe even money, but to his calendar
in the committee, he said he worked 3 days a week. Now, people
are questioning you on a calendar. Do you work more than 3 days
a week?

Mr. CHOPRA. Yes.

Mrs. BEATTY. And he said when he wasn’t working, he loved
watching baseball, and he put a TV in one of his offices so he could
watch baseball and protect our people.

So if we want to talk about you being an, “extortionist,” as some-
body said, I want to use the word, “hypocrisy,” and enter it into the
record for everyone on the other side of the aisle who chose to sup-
port beating you up over a calendar when you work more than 3
days a week.

Now, let me get to my questions. We sent you a letter that I
signed onto about the Section 1033 rule of including EBT and other
government benefit accounts in that rule. First of all, let me say
thank you for responding to the letter, and acknowledging that it
was an issue and that you would continue to look into it. I don’t
know if you have anything you would like to add for the committee
about these types of benefits being considered within the scope of
the final rule?

Mr. CHOPRA. One of the things we are going to do is, a bunch
of these rules for mortgage products and others were raised before.
With EBT and other government benefits, part of what we are
doing is, we want to talk to the Department of Agriculture and oth-
ers that administer these, because we really want to understand
any technical issues. But I completely share your view that for all
Eralnsaction accounts, we want that data to be able to be used to

elp——

Mrs. BEATTY. Thank you. Let me move to my next question.
Since our Chairman McHenry said we were going to put diversity
in every committee—I am the ranking member on a sub-
committee—we haven’t had a diversity hearing yet. But I would
like to commend you for 53 percent of the CFPB executives being
women, and 40 percent identifying themselves as minorities.

Would you be willing to work with us or respond in writing
where you are with contracting out to diverse groups, whether that
is in legal services, contracting, et cetera? And that is a yes or a
no for my time.

Mr. CHOPRA. Yes.
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Mrs. BEATTY. Okay. Thank you.

And in fairness, since I am giving equal opportunities, the Direc-
tor prior to you, Republican-appointed, did hold meetings with
Democrats and Republicans, and did talk about diversity.

So, I wanted to thank her for the work that she did do, and I
also think she worked more than 3 days a week. I don’t know what
her calendar was, but I want to commend you for the work that
you are doing.

And also, one of my colleagues said that not much has changed.
For the record, let me say, you could not receive 10,000 complaints
weekly that you respond to. You could not do what you have done
with AI. You could not do what you have done with algorithms.
You could not do what you have done with bank failures. So, again,
thank you, and my time is up.

Mr. BARR. The gentlelady yields back.

The gentleman from Tennessee, Mr. Rose, is recognized.

Mr. Rose. I want to thank Chairman McHenry and Ranking
Member Waters for holding this hearing, and Director Chopra,
thank you for being with us today.

I want to begin by responding to Mrs. Beatty by saying I actually
preferred the way that Director Mulvaney ran the agency.

Director Chopra, in CFPB v. Brown, the 11th Circuit Court of
Appeals found the CFPB’s assertion of work product objections to
avoid identifying witnesses or facts supporting claims against the
defendants to be egregious. The court held that the CFPB clearly
violated Federal Rule of Civil Procedure 30(b)(6), and severe sanc-
tions were warranted.

Director Chopra, do you believe that the Federal Rules of Civil
Procedure apply to the CFPB and its attorneys?

Mr. CHOPRA. Absolutely, and

Mr. RoseE. Thank you, yes, of course, they do. So, Director
Chopra, would you commit to reminding your staff and counsel
that they are not exempt from the Federal Rules of Civil Procedure
and that they must abide by them like the rest of us?

Mr. CHOPRA. Yes.

Mr. ROSE. Thank you.

Mr. CHOPRA. And can I just address that really quickly?

Mr. RosE. I will give you just a second.

Mr. CHOPRA. Litigation often can be very, very heated. That was
brought many years ago. There was this decision, of course, in an
overwhelming number of matters, and we have completely been re-
spected by the courts for our——

Mr. RoOSE. Thank you. I appreciate that commitment to make
sure your staff understands that the basic Rules of Civil Procedure
do apply to the agency

Following passage of the Dodd-Frank Act, then-Special Advisor
to the Secretary of the Treasury for the CFPB, Elizabeth Warren,
testified that the Bureau would be accountable to Congress.

I have her testimony right here in front of me, and first, then-
Special Adviser Warren said that the CFPB is subject to the re-
inerents and limitations of the Administrative Procedure Act
(APA).

But, Director Chopra, isn’t it true that you have routinely acted
unilaterally and arbitrarily without engaging rulemakings in com-
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pliance with the APA like you did with the update to the UDAP
section of the examination manual or by using the Paperwork Re-
duction Act to seek approval for a junk fee timing study, just to
name a couple?

Second, then-Special Adviser Warren stated that the CFPB, “is
the only banking regulator that is required to conduct small busi-
ness impact panels to gather input from small businesses about the
potential impact of proposed rules.”

Director Chopra, isn’t it true that you have routinely bypassed
the Small Business Regulatory Enforcement Fairness Act
(SBREFA) process like you did in your Notice of Proposed
Rulemakings for non-bank registries for repeat offenders and terms
and conditions of form contracts?

Mr. CHOPRA. No. We completely comply with all of it, and, in
fact, we published the analysis. We have solicited comments on the
analysis.

You also mentioned the Administrative Procedure Act. All of our
work is reviewable under that law. To suggest—and I have heard
this suggestion now a number of times—that we don’t comply with
that is absolutely false. What we seek to actually do is provide
more information, based on feedback from this committee, about
how to make sure entities know what is expected of them

Mr. ROSE. Specifically, though, I would actively discourage you
from using the Paperwork Reduction Act when the APA would be,
I think, a more fair and responsible way for proposing new
rulemakings, and would criticize the Bureau for not doing that.

Mr. CHOPRA. The Paperwork Reduction

Mr. ROSE. Third, then-Special Adviser Elizabeth Warren said
that the, “checks on the CFPB’s rulemaking are more stringent
than the checks on other banking regulators because FSOC can
veto any rule issued by the CFPB.”

Director Chopra, has the FSOC ever overruled a CFPB rule-
making, and don’t you serve on the FSOC?

Mr. CHOPRA. I believe the FSOC did begin a review many years
ago of one, but that rule was set aside for other reasons. We have
not had a voluminous number of them, but FSOC absolutely has
the power to do so.

Mr. ROSE. They may have the power, but the truth is, the
threshold that has to be met is effectively impossible to meet.

Mr. CHOPRA. It is unique among banking agencies, though. There
is no other agency that is subject to FSOC——

Mr. ROSE. But those other agencies have other checks and bal-
ances.

Finally and fourth, then-Special Adviser Warren said the CFPB’s
funding structure is a significant source of accountability because
it faces certain constraints by having to request funding from the
Federal Reserve.

Has the Fed ever denied or scrutinized the CFPB’s Director’s
budgetary requests? I will let you respond in writing for the record.
My time has expired, and I yield back.

Mr. BARR. The gentleman’s time has expired, and the Director
can answer for the record. And I would just remind Members to di-
rect their comments to the Chair.
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With that, the gentleman from California, Mr. Vargas, is now
recognized.

Mr. VARGAS. Thank you very much, Mr. Chairman. I direct my
comments to the Chair. You look great up there, sir, and of course,
the ranking member always does. I would prefer her to be in the
other seat, but it has been a pleasure to be here.

Director, I think you have done a great job, I really do, and I
think we owe you a great debt of gratitude.

The hyperbole today has actually been rather remarkable. I have
been here for quite some time, and sometimes people say rather ri-
diculous things, but today was particularly fun. They said that you
were the greatest extortionist to the country of all time. Is that
true, are you the greatest extortionist?

Mr. CHOPRA. Obviously, that is offensive.

Mr. VARGAS. Of course, it is offensive.

Mr. CHOPRA. But I want to just say that we and our staff try to
discharge our public service obligations faithfully and to the best
of our ability as we swear an oath to our Constitution and our
country.

Mr. VARGAS. I wanted to give you an opportunity to react to that.

Now, are you beating the stuffing out of the free enterprise sys-
tem?

Mr. CHOPRA. No. And in fact, we have made an emphasis about
the importance of new entry, nascent entry, the ability for new
players not to have to stumble through and hire so many high-
priced lawyers.

Our country benefits when consumers have more choices and
when honest businesses are protected from those who violate the
law.

Mr. VARGAS. Of course. Now, here comes a tougher question.

You were accused of, “McCarthyism.” Is it, “Kevin McCarthyism,”
or, “Joseph McCarthyism,” and what is the difference?

Mr. CHOPRA. I will withhold responding, Mr. Chairman.

Mr. VARGAS. Okay, we will leave that for another time.

Mr. BARR. The gentleman will suspend. The Speaker is protected,
so the gentleman will refrain from disparaging and using personal-
ities.

Ms. WATERS. I hope that will include——

Mr. VARGAS. I certainly will, but the accusation was of, “McCar-
thyism.” You heard it, I heard it, and it wasn’t defined, so I wanted
the definition.

But I will be happy to move on. I do not want to disparage the
Speaker in any way. In fact, we have been friends for 23 years, and
I respect him greatly. Thank you.

I do want to ask you about this. Most of the questions today on
the other side have been about the industry. They seem to think
that the industry is not pleased with you, that you don’t meet with
them enough, that they don’t like you because of some of your poli-
cies. Is it your job to please the industry?

Mr. CHOPRA. My job is to execute the objectives of the law, to en-
force the law and supervise for it fairly. We go overboard, and I
think I have exceeded the types of engagement that some of my
predecessors have engaged in. But, yes, there are certain times,
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particularly when there are law violations, that there will be dis-
agreements.

Mr. VARGAS. Of course, there will.

What is your duty to the consumers?

Mr. CHOPRA. Our duty is to ensure, as the statute said, a fair,
transparent, and competitive market and to faithfully dis-
charge

Mr. VARGAS. And I think you are doing a great job.

How much money has your Bureau redirected back, gotten back
to consumers, how much?

Mr. CHOPRA. Over $17 billion.

Mr. VARGAS. And how many people has that affected?

Mr. CHOPRA. Hundreds of millions.

Mr. VARGAS. Of course. And it is interesting that I don’t get com-
plaints from consumers, just the opposite, they say that you guys
are doing a great job. And I appreciate the job you are doing.

Now, I want to talk about remittances. Remittances, I think, are
a problem, and the reason for that is hardworking Americans and
other U.S. residents send money overseas. And when they do that,
they don’t know the full cost of those remittances—they are not
easily understandable—and I think it is something important for
your agency to work on.

Mr. CHOPRA. One of the things when you go get a disclosure,
sometimes these remittances can be charged—or, sorry—as no fee,
but in reality the exchange rate might be adjusted, so it doesn’t
look like there is a fee, but there is really a cost to it.

I also want to say, Congressman, that other nations, developed
countries, have started thinking about, through their central
banks, ways in which consumers and small businesses can transfer
money more easily. There is some work between—I believe the Fed
has an agreement with the Central Bank of Mexico. We should look
at more partnerships like that, to have lower costs.

Mr. VARGAS. And lastly, we did talk about diversity. I did look
at the numbers, however, and it looks like when it comes to—I
think this is your Semiannual Report—when it comes to Latinos,
the percentage is actually quite low. And I hope that you are tak-
ing a look at that.

Mr. CHOPRA. Yes.

Mr. VARGAS. And I will let you answer if I have enough time, but
I do want to make this comment. It is interesting, every time I
come here, I hear the accusations that are placed against you or
others on the other side. There is never protestation from the
Chairs. I never hear it.

And then, when you are defended, there seem to be protestations.
I don’t think that that is fair. I think you are doing a great job,
and I hope that we are a little more careful with our language
around here when we accuse people of McCarthyism, extortionism,
and all of these other things for respected people like yourself.

I yield back.

Mr. BARR. The gentleman yields back. The time has expired.

T}ae gentleman from Pennsylvania, Mr. Meuser, is now recog-
nized.

Mr. MEUSER. Thank you, Mr. Chairman. And thank you, Mr.
Chopra. I talk to a lot of banks—small banks under a billion dol-
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lars, $5 billion, regionals, and super-regionals throughout Pennsyl-
vania, and big guys on Wall Street—and they are really not happy
with your agency. So, let’s just start there. Across-the-board, banks,
from the largest banks down to the smallest, have many concerns.

So, the idea that the CFPB is doing a great job is foreign to me,
because every single bank I talk to—I am not talking about 3 out
of 5; it is more like 19 out of 20. I assume you have some sort of
reviews taking place, taking information in on your final rules to
be responsive to the clientele that you are supposed to be helping.

Mr. CHOPRA. Just to be clear, the clientele of the CFPB is not
banks. The clientele is the public, and often, it is true that there
will be differences with entities that we supervise

Mr. MEUSER. Who serves the public? Do the banks serve the pub-
lic?

Mr. CHOPRA. Of course, they are important public

Mr. MEUSER. So, they are a link in the chain.

Mr. CHOPRA. Of course. And we want those who follow the law
to be able to not get disadvantaged by those who don’t. I hear your
concerns, but at the end of the day, we have to make sure that our
consumer protection objective

Mr. MEUSER. You are going too far.

Now, let’s talk about Section 1071 that keeps coming up, how
somehow, that is wonderful. I had a Small Business Committee
hearing the other day, and we had four Republican and Democrat
witnesses, and they all thought it was terrible, the type of ques-
tions that needed to be answered.

Now, I know in the final rule, you have retracted some of the in-
sane information that you wanted to derive, not making it re-
quired, but you are asking banks to ask for really personal infor-
mation about people’s race, and their sexual preferences. Where
does that fit into looking out for the public good?

Mr. CHOPRA. That is a statutory directive. We were under a court
order to implement Section 1071 of the Dodd-Frank Act. It requires
collection of information on race and other categories.

Again, I appreciate that those are types of questions that some-
times are difficult. We tried to work with the industry to figure out
what is the best way to limit some of that

Mr. MEUSER. If you actually would do that, work with the indus-
try to figure out the best way to provide guidance and oversight so
they can handle and serve their customers best, but honestly, it
doesn’t sound as if you are doing that. I was in the business world,
and the more you talk to your customers, the better of a company
you become.

So that is on 1071, but there is also 13 data points. The statute
requires the collection of 13 data points while the rule requires 81.
So, there is a lot of concern from banks, small business banks, pri-
marily community——

Mr. CHOPRA. Let me just make clear, there is not 81 data points.
There is a difference between data fields. So, what we are trying
to do is create——

Mr. MEUSER. I am going to reclaim my time. And if it is not 81,
then is it 50?

Mr. CHOPRA. No. I believe it is about 19, 20-something——
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Mr. MEUSER. Okay. Then, perhaps, I stand corrected. That is the
information I have.

Let me ask you about screen scraping. It should be addressed in
the 1033 rulemaking. Fraud is a serious problem, as we all know.
Can you update the CFPB’s approach to screen scraping, and can
the 1033 rulemaking address this practice?

Mr. CHOPRA. Yes, I actually think we can. I think we can set the
stage for making sure screen scraping is not going to be part of our
financial infrastructure in the future. I think it is something we
should all talk about, because I do think that screen scraping is not
really a viable long-term way for data-sharing.

Mr. MEUSER. Great. I'm very happy to hear that.

And I am just going to go back to 1071 quickly, if you all could
just do some sort of analysis on the compliance costs, primarily for
small banks because that is where they amount and they are more
a percentage of their operating costs, if you all could do that and
maybe we could talk about that, I would appreciate it.

Mr. CHOPRA. I am happy to talk to you about it, including where
we have created some changes in hurdles, but, yes, let’s talk about
it.

Mr. MEUSER. Great.

Thank you, Mr. Chairman. I yield back.

Mr. BARR. The gentleman yields back.

The gentlewoman from Texas, Ms. Garcia, is now recognized.

Ms. GARcCIA. Thank you, Mr. Chairman, and thank you, Director
Chopra, for being here with us today. It is always good to see you.
I am always glad to get an update from you, given your relent-
less—relentless—commitment to protecting our nation’s consumers.

Under your leadership, the CFPB has successfully worked on
junk fees, medical debt, credit scoring, housing discrimination, and
many other major issues. I have enjoyed reviewing your report. It
is excellent and certainly is reflective of the fine work that you are
doing.

I would like to make sure that all Americans understand just
what it is you are charged to do. I reviewed a useful fact sheet
about the services that you offer our constituents, like free credit
reports, protection from scams for older adults which is really key
in my district, help with surprise medical billings that impact so
many Americans across our country, and resources on mortgages
and borrowing.

I want to make sure that the word is getting out effectively, and
I wanted to know how the Bureau makes sure that all Americans
are aware of all the services, because there seems to be some confu-
sion here as to exactly whom charged to advocate for.

Can you provide us some more information on just exactly what
your mission is?

Mr. CHOPRA. Yes. We are there to make sure that the consumer
financial protection laws are followed. We are there to make sure
that consumers can file complaints and get them resolved.

We are there to take enforcement actions to help those who have
been ripped off. We have gotten refunds for tens of millions of
Americans, and our work has helped so many more.

Our job really is to give consumers the ability to have a market
that really works for them.
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Ms. GARCIA. So, you are there to help consumers when they get
into a challenge with any retail outlet or a bank. This is not an
anti-bank operation. You are there to help a consumer with a num-
ber of entities in all of their transactions.

And I want to tell you, I am thoroughly impressed that you han-
dle 10,000—10,000—complaints a week, and I know that you re-
viewed 745,400 complaints, just to make sure that the companies
that you make the referrals to are responding effectively and really
responding to the complaint. So, thank you for that.

And I can tell you that I would hope that all of our agencies are
that responsive to complaints and get to them as quickly as you do,
so thank you for that.

I also, like Mr. Vargas, however, did note in your workforce re-
port, that Latino representation does fall short. The CFPB work-
force is only 7-percent Latino compared to 13 percent to the bench-
marks of the United States Census National Survey of Labor Force.
Further, Latino employees make up the lowest percentage of new
hires, at 3.6 percent, compared to all the other groups. Can you tell
{ne goday, Director Chopra, what you will be doing to fix this prob-
em?

Mr. CHOPRA. Yes. We have a number of things in motion to make
sure that we are attracting a diverse workforce at all levels, and
we are very proud that we have senior Latino employees at the
highest levels as well.

I am happy to discuss that with you in more detail, but we want
to make sure we are reaching everybody, that everyone has an op-
portunity to work for us. And I will say, making sure our workforce
is reflective of the country will also help give us more connection
to the people that we serve.

Ms. GARCIA. Great. Well, Latinos are the fastest-growing minor-
ity group in this country, and certainly have a big market share
in terms of the growth as consumers, so thank you for that.

I would also like to make sure that you are committed to working
on this problem, and I will follow up with you, of course, in the fu-
ture.

Let’s turn now to the small businesses, because that is another
area where Latinos, especially Latinas, are the highest-growth
area.

The issues with your lending rules, can you please clarify why
it is critical for the CFPB to advance rulemakings on lending?

Mr. CHOPRA. Part of the reason we implemented the statute as
required is to make sure that we have good data and the govern-
ment and the public has good data about those trends.

You are right, there are so many immigrants, minorities, and
others who start businesses, franchises and others, and that data,
I think, would have been critically helpful in the Paycheck Protec-
tion Program.

Ms. GARCIA. Okay. Just a quick one, how are we doing on the
language barrier issues?

Mr. CHOPRA. I will update you, but we are making progress.

Ms. GarciA. Okay. Good. Thank you.

I yield back.

Mrs. HoucHIN. [presiding]. The Chair now recognizes the gen-
tleman from South Carolina, Mr. Timmons, for 5 minutes.
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Mr. TiMmmONS. Thank you, Madam Chairwoman.

I want to get back to the data breach that Congressman
Huizenga discussed with you earlier. Can you describe how the
CFPB found out about this breach?

Mr. CHOPRA. Another employee identified a specific indicator. It
was reported to our team. We brought them together

Mr. TiMMONS. The breacher cc’d their manager in an email, and
the manager caught it? Is that correct?

Mr. CHOPRA. I don’t want to go into anything related to the in-
vestigation, but it was another manager who identified

Mr. TiMmMONS. Okay. And how long between that manager push-
ing this breach up the chain did you notify the quarter million
Americans and 45 companies involved in the breach about their ex-
posure? How long did it take?

Mr. CHOPRA. We found some documents that did have consumer
names. No information like Social Security——

Mr. TIMMONS. Was it 24 hours, was it 72 hours, or was it 2
months?

Mr. CHOPRA. We didn’t have their contact information.

Mr. TIMMONS. So, you had their personally identifiable informa-
tion, but you didn’t have their contact information?

Mr. CHOPRA. Yes, we just had very few pieces of——

Mr. TiIMMONS. But you didn’t notify the companies, like you prob-
ably should have? Is that correct?

Mr. CHOPRA. We did. What we did is, we partnered with the com-
panies whose——

Mr. TiMMONS. How long did it take you to partner with them?

Mr. CHOPRA. I can look at the timeline, but as soon:

Mr. TIMMONS. Was it 72 hours? The answer is no, it wasn’t 72
hours.

Mr. CHOPRA. I think we tried our best to identify where we had
any potential

Mr. TiMMONS. It wasn’t 72 hours, and, again, you are responsible
for enforcing cybersecurity breaches, and if a company——

Mr. CHOPRA. We are not actually

Mr. TimMmONS. Well, you have sued——

Mr. CHOPRA. But we do not enforce breach notification laws.

Mr. TiMMONS. Correct. But when you fine companies for violating
best practices, those companies are considered to be in egregious
breach if they do not notify the consumers who were breached
within 72 hours.

Mr. CHOPRA. No, that is not accurate, but I am happy to follow
up with you on that.

Mr. TiMmMoONS. Okay. So if a company is breached and they don’t
notify anybody within 72 hours, you are not going to consider that
an aggravating factor in whether to fine them and how much?

Mr. CHOPRA. Generally speaking, the safeguards rule that gov-
erns financial institution breaches is enforced by other agencies.
They are separately

Mr. TiMMONS. Okay.

Mr. CHOPRA. This is a serious issue.

Ms. WATERS. Please allow the gentleman to answer the question.

Mr. TiMmMONS. If you would answer the question.

Mrs. HOUCHIN. [presiding]. It is the gentleman’s 5 minutes.
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Mr. TiMMONS. Okay. I find it an egregious breach of best cyberse-
curity practices to have this information available to this individual
in the way that it is.

Do you believe, in retrospect, that the information should have
been siloed, and it should not be that easy to email a document?

Mr. CHOPRA. Yes. We are looking at making sure—we already
have systems in place so that there is not the ability to transfer
that. The issue can sometimes be when there are communications
with the entity.

Mr. TiMMONS. How many people have been fired because of this
data breach?

Mrs. HoucHIN. Will the gentleman pause for just a moment
while we fix the clock?

Mr. TIMMONS. Sure. I think I was at, like, 2:40.

Ms. WATERS. Do we know how much time was left?

Mrs. HoucHIN. The gentleman can continue.

Mr. TiMMONS. Okay. Thank you.

Mr. CHOPRA. Do you want me to answer?

Mr. TIMMONS. It is really concerning that you have this color of
law, this theoretical authority to force these businesses to give you
this information, and then you are unable to protect it, and the in-
dividuals who have been breached have no recourse. They are not
going to get a settlement. They are not going to get any money.

I already have a number of instances where people whose data
was breached—these criminals have filed unemployment insurance
claims, and they have already been damaged, and there is no re-
course, because you are a governmental entity operating under the
color of law. And I say, “operating under the color of law,” obvi-
ously, because there is a Supreme Court decision that we are ex-
pecting here pretty soon.

What would you tell the individual who has been damaged by the
CFPB’s incompetence as it relates to the cybersecurity breach?
What is their recourse? How will they be made whole? Are you
going to write a check?

Mr. CHOPRA. This is a very serious issue. And one of the things
we are doing for consumers who are customers of the entity, is we
are working with the financial institution to figure out

Mr. TIMMONS. Are you going to make them pay for the breach?

Mr. CHOPRA. No, of course not.

Mr. TiIMMONS. Okay. Of course not? You make other companies
pay for the breach.

Ms. WATERS. Please allow the gentleman to answer the question.

Mrs. HOUCHIN. It is the gentleman’s time.

Mr. TIMMONS. So, you are not going to write a check to make
these people whole?

Mr. CHOPRA. We are working with the institutions, and fortu-
nately, the information that was transferred on an unauthorized
basis did not have indicia of risk of identity theft.

But I take your point that, of course, the data that is collected
must be protected. This was a serious problem. The employee who
was responsible—I can’t go into details there—is not currently an
employee anymore.

Mr. TiMMONS. I will reclaim my time. Is that the best way to do
it?
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So, Director Chopra, you are required to appear before this com-
mittee twice a year, meaning we will likely see you again in about
6 months. And with the pending Supreme Court decision on the
constitutionality of the CFPB, it may very well be your last appear-
ance before our committee. Please try to do the least amount of
damage as possible between now and then. The American people
would really appreciate it.

Consumer Protection Financial Bureau: the quarter million con-
sumers are not protected. You cause them damage, and they will
never be made whole.

With that, Madam Chairwoman, I yield back.

Mrs. HOUCHIN. The gentleman’s time has expired.

The gentleman from Illinois, Mr. Casten, is now recognized for
5 minutes.

Mr. CASTEN. Director Chopra, it’s nice to see you again. Thanks
for coming in today.

This is, in some ways, not at all germane to today’s hearing, but
now we have a whole subcommittee focused on crypto issues and
lots of bills that we are discussing about how and where to regulate
the crypto industry. I am not going to ask you to opine on all that.

But it did catch my eye that you just issued a 2022 complaint
bulletin looking at complaints related to digital assets. And if I
have this quote right, it says that you found that, “fraud, theft,
hacks, and scams are a significant problem in crypto asset markets
that appears to be getting worse.”

That was a year ago. And I would welcome your thoughts on, is
that still true, and would you care to elaborate on what you found
in that bulletin?

Mr. CHOPRA. We are going to take another look at that dataset
again.

I guess I would say that fraudsters are trying to use methods of
payment that are hard to track. Gift cards were a really common
one before. There are other ways in which they have been used.

But more in the digital world, we are seeing that crypto assets—
in some ways, they might tell an elderly person, go buy this and
transfer it to me. It can be done without the person going to a
superstore or department store to buy a gift card, which means it
can be faster. It can be bigger amounts of money. And that is cer-
tainly something we want to figure out how we to stop so we can
protect those individuals who have been defrauded in a world
where identity verification is challenging.

Mr. CASTEN. When you say, “we,” I assume you are referring to
the CFPB?

Mr. CHOPRA. Yes. Frankly, law enforcement, the DOJ, others—
as you know, fraud against older Americans in particular has been
a pernicious problem.

Mr. CASTEN. But are the crypto asset platforms working with
you? Are they constructive partners in this?

Mr. CHOPRA. That hasn’t been a place where we have invested
much effort. The way I understand it, and I can ask our staff, it
that is being transferred outside of those platforms. So, that has
not been a place where we have engaged.



42

Mr. CASTEN. Following up on the prior question, I would assume
that they have a lot of the data and they could either be construc-
tive or not. Is there anything we can do to help?

And you mentioned the elderly. Is the concern primarily with
elder consumers who are being targeted, or are there other con-
sumer groups that you are watching?

Mr. CHOPRA. Yes. It is disproportionately those who are older.
That is not to say that people of all walks of life are not at risk,
especially when voices can be cloned. There are lots of ways to im-
personate now.

But certainly, romance scams, dating websites—that is a place
where elderly and others are targeted. We have some evidence to
suggest that those who are widows and widowers are more likely
to be targeted.

Mr. CASTEN. I appreciate your support. I am reminded that, I
think probably about 3 years ago, your predecessor sat here, and
in spite of repeated questions, refused to acknowledge that the
CFPB has an obligation primarily to look out for the interests of
consumers. I am grateful that we are prioritizing those interests.

Out of curiosity, have you ever done the math on how much
money do you think the Bureau has saved consumers since its con-
ception?

Mr. CHOPRA. Just in refunds, it has been $17 billion. But in
terms of the reforms of the mortgage market and others—the abil-
ity now to get a competitive mortgage, it is totally different now,
and it is hard to put a number on it.

The ways in which I think we have stopped certain actors from
engaging in system-wide harm—we don’t have a dollar figure, but
the benefits are very, very big.

Mr. CASTEN. And in our office, we hear stories from constituent
services about the veterans who are helped, the elderly, that you
mentioned, and the folks who are not as proficient at working
through these.

Are there particular classes of consumers whom you think most
depend on the work you do?

Mr. CHOPRA. It’s funny, the other weekend, I was in Virginia and
was stopped at a restaurant. We had done an event at a local mili-
tary base. And someone in the group who attended had mentioned
that they had just gotten a $5,000 check. We occasionally hear
from people who really were ashamed and thought that it was all
their fault, but they were actually sometimes a victim of a scheme
and got over $10,000 back. Some people have had their homes
saved. So, it is not just the financial piece; it is also a huge amount
of dignity for them.

Mr. CASTEN. I appreciate it. I am out of time. But I hope you
don’t take personally some of my colleagues’ attacks on you. The
idea of looking out for veterans and students and the elderly may
be partisan, but I am glad you are

Mrs. HoucHIN. The gentleman’s time has expired.

Mr. CASTEN. I yield back.

Mrs. HOUCHIN. The gentleman from South Carolina, Mr. Nor-
man, is now recognized for 5 minutes.

Mr. NOorRMAN. Thanks for coming, Director Chopra.




43

On the civil investigative demands, a lot of the businesses that
have been subject to it have said it was ill-defined, and it was oner-
ous. Do you have an idea of, for actions that do not result in en-
forcement actions, the amount of money and time that the firms
have had to bear to produce the information?

Mr. CHOPRA. Yes. I don’t have that offhand. But you raise a good
point, which is, what are the ways in an investigation to get the
information to ascertain if there is a violation without it being cost-
}y or, frankly, taking a lot of time? This is especially concerning
or——

Mr. NorMAN. Is CFPB required to provide the company with
credible evidence that there has been a violation of the law prior
to serving a criminal investigation?

Mr. CHOPRA. The statute is consistent, I believe, and actually
may be enhanced compared to other civil investigative demands
(CID) authorities around the government. We are required, I be-
lieve, to state a notification of purpose that really gives a sense of
what we are looking for.

Mr. NORMAN. Is it law? Can you cite the law that has been vio-
lated before you do a CID?

Mr. CHOPRA. Yes. In the notification, we will sometimes be able
to describe the particular type of violation that

Mr. NORMAN. All the time or just sometimes?

Mr. CHOPRA. I would need to check.

Mr. NORMAN. Could you get back to me in writing on that?

Mr. CHOPRA. Sure.

Mr. NORMAN. Now, on the Fair Debt Collection Practices Act and
the Fair Credit Reporting Act, they are basically silent on the
treatment of medical debt and if that differs from any other debt.
’gl‘hg CFPB has drastically altered the collection of unpaid medical

ebt.

What in the Fair Credit Reporting Act gives the CFPB authority
to encourage furnishers to report inaccurate information about le-
gally-owed and legitimate debt?

Mr. CHOPRA. Actually, no. It is just the opposite. Our push is ac-
curacy. The Fair Credit Reporting Act requires reasonable proce-
dures to ensure maximum possible accuracy. There actually is a
provision that is related to health as well in there.

Mr. NORMAN. So, the CFPB has not made any efforts to rewrite
portions of the Fair Credit Reporting Act as far as the reporting
of unpaid medical debt?

Mr. CHOPRA. The statute is Congress’ to change. When it comes
to accuracy of furnishing on credit reports, that is an incredibly im-
portant responsibility for the enforcement agencies, the States, and
others. We do not want the credit report being a way to coerce peo-
ple into paying something they already paid or didn’t owe in the
first place.

Mr. NORMAN. So, you basically are hands-off with trying to re-
write that, as I stated?

Mr. CHOPRA. We cannot rewrite statute. We are trying to admin-
ister the Fair Credit Reporting Act, enforce it fairly, and there are
real problems when it comes to

Mr. NORMAN. Let me ask you this. On the $8—I think they have
been called junk fees—but the credit card late fees, in your rule-
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making, you say that it is not a cap, but people need to show their
work to get—to approve the fees that are charged. How do you de-
fine that? What process?

Mr. CHOPRA. Yes. It is not a preapproval. What we have done is
put in the proposal—and the same thing exists currently in the
Fed’s rule promulgated over a decade ago—that if you don’t want
to use the immunity provisions, where you don’t have to show any
work at all, you will have to spell out your calculations based on
what it is. As one of your colleagues mentioned, the statute says
the fees must be reasonable and proportional.

Mr. NORMAN. “Reasonable,” as defined by whom?

Mr. CHOPRA. It could be through case law. But one of the things
we are trying to do is to provide clarity and predictability for busi-
nesses to spell out how they can make sure they can comply with
it.

When Congress passes laws with words like, “reasonable,” it can
be a benefit to businesses that they know how that is going to be
interpreted.

Mr. NORMAN. How is that different——

Mr. CHOPRA. That is what we try and do all the time.

Mr. NorRMAN. Yes, but, “reasonable,” is kind of like, “beauty is in
the eyes of the beholder.” The criticism of the CFPB is the fact that
it is vague. People are getting hit with CIDs that they don’t under-
stand. It is just vague as interpreted by the CFPB.

Mr. CHOPRA. That is exactly why we have tried to provide more
advisory opinions and guidance so that people know what is ex-
pected of them without creating new obligations.

Mr. NORMAN. In this country, small businesses are under tre-
mendous stress now, and I would just—please don’'t——

I yield back.

Mrs. HoucHIN. The gentleman’s time has expired.

The gentlewoman from Massachusetts, Ms. Pressley, is now rec-
ognized for 5 minutes.

Ms. PRESSLEY. Thank you, Director Chopra, for joining us today.
And thank you for the critical role that the CFPB plays in pro-
tecting consumers and holding bad actors accountable. I am grate-
ful to you and your dedicated 1,500-plus employees.

Tomorrow is actually World Elder Abuse Awareness Day. And
my mother, for many years, was a social worker to the elderly, try-
ing to protect them from elder abuse. So, I did just want to take
a moment in particular to thank you for all that the CFPB does
specifically around fighting elder fraud, exploitation, and abuse.
Thank you for all that you do for our most-vulnerable veterans,
seniors, and students.

Speaking of another vulnerable group, Director Chopra, a recent
New York Times review of hundreds of Federal lawsuits filed
against tenant screening companies highlighted how a pattern of
inaccuracies in these reports led to the denial of rental housing for
people across the United States.

What problems has the CFPB found with tenant screening re-
ports and the impact they can have on finding affordable, quality
housing?

Mr. CHOPRA. I think when someone is falsely matched with the
wrong report, it is almost like they have been given a different
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identity. And that can be relied on to foreclose them from even ac-
cessing rental housing, and in some cases, we have heard of it lead-
ing to homelessness.

We have to make sure that, when there are these third-party
dossiers collected about people, that they are actually accurate. We
have found, Congresswoman, that people with common surnames
are more likely to be victims of this, and we have to make sure the
law is being followed.

Ms. PRESSLEY. Thank you. Clearly, a lack of regulation in the
tenant screening industry is resulting in inaccurate reports and
false information, particularly about people’s criminal backgrounds.
However, even when the reports do include accurate information,
housing providers often use them to deny housing to people with
a record: 70 million people in the U.S.—one in 3 adults—have a
criminal record, which means the impact of this discrimination is
severe and widespread.

Formerly incarcerated people are 10 times more likely to be
homeless than the general public. And this is not a coincidence. It
is a policy choice, one with dark consequences.

Director Chopra, is the issue of denying housing to people after
t}ll)ey Irl)ave completed their sentences a problem that you have heard
about?

Mr. CHOPRA. It is. And I think that is something that the De-
partment of Housing and Urban Development, and the Justice De-
partment, have also been working on.

Ms. PRESSLEY. Thank you. When formerly incarcerated people do
not have stable housing, it is hard for them to access healthcare,
secure a job, or pursue greater education. Additionally, a lack of
stable housing can lead to crimes of necessity to meet basic needs.
So, the cycles of recidivism repeat.

That is why today, I, along with Representative Tlaib, am intro-
ducing the Housing for Formerly Incarcerated Reentry and Stable
Tenancy Act, or the Housing FIRST Act. Our legislation would dis-
rupt the prison-to-homelessness pipeline by regulating what infor-
mation relating to a person’s criminal background should appear on
a tenant screening report.

Director Chopra, do you agree that by regulating the tenant
screening industry on this matter, we can improve access to afford-
?ble? quality housing and confront the prison-to-homelessness pipe-
ine?

Mr. CHOPRA. I think what you have said about the disruptions
about returning home and not being able to access a home are so
serious. I look forward to working with you on that. And there is
so much at stake to make sure that people who have served can
really successfully reenter.

Ms. PRESSLEY. Thank you. Again, thank you for what you do day
in and day out to protect consumers and to hold bad actors ac-
countable for the harm they cause our most-vulnerable people. And
thank you for your expressed partnership on this matter.

Housing is a human right, period. And when we deny stable
housing to people with criminal records, we wrongfully punish
them after they have already completed their sentences. Our bill
would remove unjust barriers to housing and affirm that safe, sta-
ble housing is essential. Thank you.
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And I yield back.

Mr. FITZGERALD. [presiding]. The gentlelady yields back.

We will now go to Congressman Davidson for 5 minutes.

Mr. DAVIDSON. Thank you, Director, for being here.

And I thank my colleague for her concerns about people who
have served their sentences and done the time for their crime. It
wasn’t the question I was planning to lead with, but it is a good
segue to something I had sent a letter to you on in April, and I ap-
preciate your response.

Your response really dealt with the accuracy, and I think every-
one wants them to be accurate. We don’t want someone to be false-
ly denied residence. We also don’t want someone to come in who
maybe should have been screened out. So, we want accuracy.

But fundamentally, do you believe that tenant screenings are
valuable to landlords?

Mr. CHOPRA. I think when they are fully accurate, it has a very
different benefit. There are ways in which people can get informa-
tion about a tenant. But I will tell you, the Fair Credit Reporting
Act has accuracy standards, and I want the tenant screening indus-
try to follow them carefully.

Mr. DAVIDSON. Yes. I agree they should be accurate. But some-
times, the quest for accuracy is really just using the law to prevent
people from doing screenings in the first place.

We had a great Second Chance Program in the businesses that
I owned prior to coming to Congress. I am passionate about the
Second Chance Program. Once you have served your sentence, you
need to be fully integrated into society; otherwise, they got the sen-
tencing wrong.

So, it is a valuable thing. And it started with trust. Somebody
was honest about their background. We checked it. It matched.
Now, we have built trust. I think it can be important.

Turning to things that we probably are more aligned on, I was
pleased, even in your opening remarks, that you talked about data
brokers. And when you look at common concerns that we have had
that have been bipartisan about privacy, American citizens have
had their data stolen, hacked, sold, and otherwise exploited.

So, I was encouraged that on March 15th, the CFPB announced
a Request for Public Input regarding how data brokers collect and
sell personal consumer information. Last week, I saw that you even
extended the comment period to July 15th.

Could you give us an overview of what you are seeing so far re-
garding the data broker industry and how they collect and use per-
sonal consumer data?

Mr. CHOPRA. In the 1960s, this committee, I believe—it had a
different name—was concerned, and other committees were con-
cerned about all of these firms creating dossiers about us. And the
Fair Credit Reporting Act sometimes focuses a lot on the three big
credit bureaus.

But there are more and more companies now that are assembling
this information, especially collecting it digitally. They are selling
it, and it is being used for all sorts of purposes, including employ-
ment insurance and so much more.

We are trying to make sure we know what the new business
models are that they are using? We do know that there is a lot
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more of them, and many of them may be doing things that are cov-
ered by the Fair Credit Reporting Act.

So, I hope this committee really thinks about privacy data bro-
kers altogether because what we did, I think 50 years ago, was im-
portant, but it has to be modernized for the age of Big Tech.

Mr. DAVIDSON. Absolutely. I think there is definitely an urgent
need for legislation. I think the Fourth Amendment protection of
privacy is probably the most-abused current portion of the Bill of
Rights, not that there aren’t other portions that are under stress.

You recently noted in remarks at Money20/20 last year that the
Bureau will be, “exploring safeguards to prevent excessive control
or monopolization by a handful of firms. Over the last several
years, a consortium of the largest financial institutions in the U.S.
has sought to exert governance over data ecosystem and sometimes
serving as mandated intermediaries between peer-to-peer consumer
transactions, thus decreasing competition and consumer choice in
the marketplace.”

How do you assess this situation as you address the Bureau’s
goal of providing consumer choice, and frankly, the ability of people
to protect the privacy of their own financial data?

Mr. CHOPRA. What you should expect about how we implement
the statute—and I have shared this with some of you—is we want
to propose that there are going to be some restrictions on secondary
uses, so if you are moving your data to someone, they should only
be using it for the purposes that are permitted. We have to figure
out how to enforce this properly. We also want to think about how
to make sure that an intermediary doesn’t take the data, send the
data, but then use it themselves.

It is not going to be totally easy, but I think we have a frame-
work that will get support, and I expect we will propose it for com-
ment in October. But the data protection element of this is huge.

Mr. DAVIDSON. Yes. Thank you. And the enforcement mechanism
is really the challenge. We have our own bill, the It’s Your Data
Act, that recognizes the property right in your individual data. So,
I look forward to continuing to work with you on privacy.

I yield back.

Mr. FITZGERALD. The time has expired.

I will now recognize the gentlewoman from Michigan, Ms. Tlaib,
for 5 minutes.

Ms. TLAIB. Thank you so much.

Director, thank you for being here. Your agency—I won’t call it
an organization—is the only financial regulator that is laser-fo-
cused on consumer protection, correct?

Mr. CHOPRA. That is right.

Ms. TrAIB. You were created, why? Because there were all these
bad actors. They were out of control. We had to do something about
it because people were calling us. It wasn’t just mortgage fraud. It
was so many other things. Is that correct?

hMr. CHOPRA. And there was a global financial crisis caused by
that.

Ms. TLAIB. That is right. I read somewhere that the CFPB enjoys
overwhelming bipartisan support outside of Congress. Something
like 75 percent of Republicans actually support the work that the
Consumer Financial Protection Bureau does.
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I think it is because you did about $17 billion in relief for over
200 million consumers through the Bureau’s enforcement and su-
pervisory activities. And that is why I don’t think I am surprised
by those statistics.

I actually wanted to look it up, because I know I have referred
constituents to the Bureau, and the Bureau has been very incred-
ibly helpful, especially because I think you all actually read the
small print of things that get sent out to our consumers. Our resi-
dents just don’t know what their rights are.

I want to talk about the credit card fees, because ever since you
told me what you are doing on that, I have been bragging about
it, because I think it is so important to show that the Federal Gov-
ernment has your back. That there is this agency that we are inde-
pendently funding that specifically is working on this.

I think the proposed rule on Regulation Z would likely save card-
holders billions of dollars each year. I read something around,
what, roughly $12 billion annually?

Mr. CHOPRA. That is right.

Ms. TrAIB. Director Chopra, when I read that for some credit
card agencies, it is kind of part of their business plan that 40 per-
cent of their profit or something crazy—I don’t know, you might
have to correct me—is from late fees. They literally have built a
profit line specifically all about generating profit from late fees.
Can you talk about that?

Mr. CHOPRA. I just think what Congress wanted when passing
that law over a decade ago is just some common-sense safeguards,
that the credit card industry can charge interest, can charge fees,
make a profit, but when it is designed to build a business on pen-
alties, lenders should want their customers to pay back and pay on
time. We don’t want a system where people are happy when some-
one doesn’t pay on time or if they missed it by a day. All we are
looking for is something balanced and reasonable.

Ms. TraiB. I know I looked, and it really does impact some of our
working poor communities regarding the late fees. They are paying
twice as much as any other cardholder.

I also have been incredibly thankful that—and, again, the Bu-
reau didn’t have to do this—your report on medical debt literally
triggered all three of the major the credit reporting agencies to do
something.

Can you talk about the fact that you did this study that basically
said, this is the impact of having medical debt on people’s con-
sumer reports, and it was pretty drastic. I think I saw something
like $88 billion in medical debt is on consumer credit records,
which impacts housing, employment, you name it. The credit score
and report is used for so many things, including auto insurance
rates, as we talked about.

Can you talk about that study? And, I think, days after you re-
leased that study, what happened?

Mr. CHOPRA. Yes. Shortly after the three credit reporting con-
glomerates agreed to really drastically limit what is showing up,
they also delayed when it would show up. Because often the con-
sumer is just sort of debating and dealing between the insurance
company, the provider, the facility.
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I just think we want to make sure that that credit report is not
a place that you could threaten someone to pay something that
they don’t owe. But we still have to make sure we look at accuracy
standards across-the-board. I also hear there are other types of
bills that show up, that may not actually be accurate.

Ms. TLAIB. Yes. That is the thing in the report I read. Something
around—over the last decade or so—maybe from 2005 to now—that
there has been a 31-percent increase in inaccuracy of medical debt
because, basically, people are being misbilled and all this stuff and
that this is happening.

Do you support prohibiting and banning medical debt on people’s
credit reports?

Mr. CHOPRA. I think we are going to be proposing some more
safeguards on it.

It is interesting, medical debt is ill-defined because it is also
medical credit cards. Also, medical debt can show up in other types
of debt. So, we are trying to work on the specifics.

Ms. TrAIB. Yes. Director, I was shocked to find out that our VA
sends medical debt of our veterans to credit reporting agencies—
collection agencies.

Mr. CHOPRA. Yes, although they have made some dramatic
changes.

Mr. FITZGERALD. The gentlelady’s time has expired.

Ms. TLAIB. I know. But it is very, very disturbing.

Thank you. I yield back.

Mr. FrrzGeERALD. Next, we will go to the gentleman from Wis-
consin, Mr. Steil, for 5 minutes.

Mr. STEIL. Thank you very much, Mr. Chairman.

Thank you for being here, Director Chopra.

I want to dive right in. As you know, FSOC’s SIFI designation
is a serious authority that carries with it significant regulatory su-
pervisory burdens. That is why Congress and the courts underscore
the importance of the analytical rigor and due process as part of
the designation decision.

In your statement accompanying the announcement that FSOC
would change its approach to the SIFI designation, you wrote the
following, “In 2019, FSOC effectively repealed the ability to des-
ignate systemically important nonbank financial institutions by
adding an array of dubious process strictures.”

In your view, do these strictures include cost-benefit analysis?

Mr. CHOPRA. The guidance is up for comment right now, the
changes. Of course, there should be a fair process and a very ana-
lytically-driven process.

Mr. STEIL. I appreciate that. There absolutely should be.

You said it added an array of dubious process strictures. I am
trying to get an understanding of what you view as these stric-
tures, and do those strictures include the cost-benefit analysis?

Mr. CHOPRA. I wasn’t referring to that. I believe what I was re-
}flerring to—in the 2019 guidance, it set up a number of additional

0ops.

Mr. STEIL. Understood. But specifically, is the cost-benefit anal-
ysis inside your dubious process analysis or outside?

Mr. CHOPRA. No, I wasn’t referring to that when I was refer-
ring—I was referring to the stages at each level of review. And my
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concerns, I believe, are shared in writing by the Secretary of the
Treasury.

Mr. STEIL. Okay. I just want to make sure that you don’t view
the cost-benefit analysis

Mr. CHOPRA. No, I was not referring to that.

Mr. STEIL. as dubious, because I think that cost-benefit anal-
ysis is a really important component of our regulatory oversight.

Let me shift gears to a slightly different topic but one you speak
a lot about, your term, “junk fees.” There has been a lot of discus-
sion today about that and your efforts to extend CFPB’s reach into
everyday American lives, using what I believe is a very vague term.
And it is still not clear to me what the term, “junk fee,” is based
on.

In previous explanations, you argue that our government some-
times charges its own citizens junk fees. And I am concerned here
that the CFPB’s proposed restrictions on credit card late fees—
whether or not that is your term of a junk fee.

Nobody likes paying late fees, and you don’t want people to get
into financial distress. But I am also trying to look at what the
trade-offs are here in your cap on fees. I know one of your pro-
posals has an $8 cap on fees.

And I think the question is, do you acknowledge there are poten-
tial significant trade-offs associated with setting a cap on late fees?

Mr. CHOPRA. First, to be clear, the $8 proposal is not a cap on
late fees.

Mr. STEIL. Okay.

Mr. CHOPRA. That is the immunity provision, so that companies
that charge $8 or less do not have to worry——

Mr. STEIL. So, you are creating a safe harbor, $8 or less, under
that proposal?

Mr. CHOPRA. Exactly.

Mr. STEIL. So, it is not a cap. But you are saying, hey, if you are
under $8, you are safe. Safe harbor. If you are over $8, we may or
may not come after you.

Mr. CHOPRA. No, that is actually not how it is. If you are not on
the $8, we explain what you should be prepared to calculate so you
can get certainty.

Mr. STEIL. Okay.

Mr. CHOPRA. Congress prohibited unreasonable and dispropor-
tionate penalty fees. We are trying to provide clarity. And it was
clear the rule we inherited was way overdue for review. There was
so much technological progress and changes in the credit card mar-
ket that had to be reflected.

Mr. STEIL. Understood. Going back to my original question on
this t?opic, do you believe there are potential trade-offs in setting
a cap?

Mr. CHOPRA. Yes. What I think will happen is that we will start
seeing things—rather than a business model built on penalties,
they will compete just like other banks and small banks do who
offer credit cards, which is really upfront on annual fee, on interest
rates, and others. I think the competitive process will work better.
Consumers are smart, more likely to switch, and will be healthier
over all.

But we are looking——
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Mr. STEIL. So, you don’t think that by setting a cap—just as we
play this out analytically, doing a pure economic analysis on this—
that you are going to lead to more-expensive credit?

Mr. CHOPRA. It depends on the competitive factors. You will see
consumers switched based on that. It really depends on the econo-
metric model. But we are looking at all the comments, and we will
look at it very carefully and analyze it before finalizing it.

Mr. STEIL. In my final 15 seconds—and I have asked you this be-
fore—do you believe the CFPB possesses regulatory oversight au-
thority over insurance products or insurance companies?

Mr. CHOPRA. We do not regulate the business of insurance.

Mr. STEIL. Thank you very much.

Mr. Chairman, I yield back.

Mr. FITZGERALD. The gentleman’s time has expired.

1We will now go to the gentleman from North Carolina, Mr. Nick-
el.

Mr. NickKEL. Thanks so much, Director Chopra, for being here. I
know with these 5 minutes for questions, it is tough to kind of get
everything out in the time that you have. I am going to say a few
remarks, but I want to just give you a beat to think about it. After
I say a few things, if you want to jump in and supplement some
of the comments you have made on some other things, I am happy
to give you some time.

But I want to just start off by saying that I was proud to sign
on to the amicus brief led by Ranking Member Waters supporting
the CFPB at the Supreme Court. I know you have been under at-
tack here today, so I want to just thank you for all the work you
are doing to protect consumers.

Do you want to take any time to talk about—get a little more
time on some of the

Mr. CHOPRA. Yes. I know we have talked about the work we have
been doing, but I also want to make sure we are thinking about
the future, too.

We are seeing very big players, especially tech companies, come
in. We are seeing the future of money look different. Digital pay-
ments. Artificial intelligence. It is so important that we think about
tomorrow and make sure that we don’t have problems in the future
that we can address today.

Mr. NickiEL. Thanks so much. North Carolina has 13 congres-
sional districts. I represent 49,000 veterans in my district. And I
want to thank you, again, for the work that the CFPB is doing to
protect servicemembers and veterans. I think it is our duty to sup-
port and care for the men and women who have served our coun-
try. We owe them a debt of gratitude, and we have to ensure that
they have access to the resources and support they need to lead ful-
filling and healthy lives after their service.

In June 2022, the CFPB issued a report highlighting complaints
by servicemembers and veterans about problems with coercive
credit reporting and false medical bill collections. I am very con-
cerned that veterans and servicemembers that I represent, just like
anyone, have a tough time navigating the credit reporting system.
If a member of the military has been injured or hospitalized while
in service, I don’t think it is right for a medical bill to affect their
creditworthiness.
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What trends did the CFPB observe in its report, and what type
of relief or remedies would you recommend to support veterans?

Mr. CHOPRA. Yes. Credit reporting—and let me just share that
we do see differences between active-duty servicemembers and
their families, and Guard and Reserve versus veterans. Each has
unique issues.

I would say with active duty, the implications for problems on
their credit report are very real. It can even harm their career.
Many of them are subject to Permanent Change of Station (PCS)
orders, and have to move frequently, which makes it really chal-
lenging to make sure that they don’t suffer problems when they
need to move or sell their home. With veterans’ VA mortgages and
other VA benefits, we always want to make sure they don’t become
a haven for abusing people.

We have done a lot of work on the Servicemembers Civil Relief
Act, which has a 6-percent cap on pre-service obligations. We found
Guard and Reserve families aren’t always taking advantage of it
and may not be—financial institutions, we want them to work
more to honor those rights.

Mr. NickKEL. Thanks. I am also very concerned about the rise in
abusive debt collection practices, including those that target low-in-
come seniors, such as, “zombie mortgage” debts. Zombie mortgages
are those that consumers thought were forgiven or satisfied long
ago but still exist.

I was pleased to see that the CFPB held a field hearing on this
issue in April. Can you tell us what you learned at the hearing and
more about the CFPB’s work in this area to protect homeowners
targeted by these unfair collection practices?

Mr. CHOPRA. We heard from a lot of experts, including one home-
owner who testified about how they got a mortgage—one of those
80/20 piggyback mortgages—before the financial crisis. She got it
modified, and the second mortgage was satisfied. But then fast-for-
ward, with no communication, I believe, for over a decade, and now
she is getting threatened with foreclosure.

I think these second mortgages, which many people believe were
satisfied, are now coming back. And we have tried and issued some
guidance to make it very clear that when there is time-barred debt,
there are certain responsibilities. We do not want to see this un-
lawful debt collection behavior especially targeting those whose
wealth is mostly their home equity.

Mr. NickEL. Thanks so much.

And I yield back.

Mrs. HOUCHIN. [presiding]. The gentleman yields back.

The gentleman from Wisconsin, Mr. Fitzgerald, is now recognized
for 5 minutes.

Mr. FITZGERALD. Director, thanks for being here today. I wanted
to just go to two different topics, the first being something that has
already been talked about ad nauseam, but the credit card late
fees. Specifically because I have corporations in my district, and
Kohl’s Department Store is probably the best example.

I am worried that the rule could have a negative impact because
I don’t know if the differentiation is there between bank cards and
what you might see with retail, and I am wondering if you all have
looked at it from that perspective?
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Mr. CHOPRA. It is a great question.

With store credit cards, you are right, the market is a little bit
different than the generally-available bank cards. They do work
with the financial institution to issue it, to provide all the state-
ments and the underwriting. A department store like Kohl’s will
probably work with them. There is different demographic—dif-
ferent loan characteristics of it. We certainly tried to look hard at
those differences when shaping the rule.

At the end of the day, though, a reasonable late fee and making
suri:1 that there are incentives for consumers to pay, I think will be
good.

I will also tell you, those retailers incur some real damage some-
times when their customers are not being treated fairly by their fi-
nancial institution partner. So, I am hoping that the retailers
themselves can also see some benefits from this.

Mr. FITZGERALD. Okay. Thank you for that.

And then, I am not sure if other members touched on this, but
I think for some members of the committee—maybe they have the
answers they want. But regarding the SVB failure, kind of that
whole weekend that happened—we are 100 days out now. The
FDIC, the Fed, the Treasury—I don’t think we got the answers we
need from them.

My question would be, what was your role? Maybe, it was ad hoc
and kind of developing as that weekend played out?

Mr. CHOPRA. Certainly, as a board member—there are five mem-
bers of the board that have to steward the Deposit Insurance Fund
and take those emergency actions. We were often meeting late and
taking votes in the middle of the night. It was a very fast-moving
situation. These entities, I am all familiar with, because they are
also large banks subject to the CFPB’s oversight.

Mr. FITZGERALD. Right.

Mr. CHOPRA. We had real issues, and the decision to insure unin-
sured depositors on an emergency basis was a very, very serious
one. We do think it created some stability in the system, but we
need to make sure that we are ready for future runs like this and
that the system is resilient and appropriately capitalized.

Mr. FITZGERALD. Specifically, what is your memory about what
happened on March 12th at that FSOC meeting? What happened
during that meeting?

Mr. CHOPRA. Was that on a Sunday, maybe? We were all work-
ing around the clock. We were regularly in touch—the FDIC, the
Fed—with the Treasury because those emergency powers required
the consent of the Secretary.

Anytime there is major movement like this, obviously, there is
the worry about credit sweeps as well, and we did exchange infor-
mation about the latest intel that we had. I don’t know the spe-
cifics of it, but we certainly like to share information.

Mr. FITZGERALD. Do you feel like decisions were made in that
there were already—there was already movement on trying to sell
or save the banks at that point by the time the FSOC meeting hap-
pened in mid-March?

Mr. CHOPRA. I don’t remember when the FSOC meeting was, but
certainly, the failure of Silicon Valley Bank happened at around
11:00 a.m. on Friday. It didn’t even make it to the end of the day.
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Signature Bank barely made it through and ended up failing on
Sunday.

It is not like a normal bank failure where there was clear aware-
ness well in advance and the entities can prepare for the resolution
in the same fashion and find buyers.

The First Republic resolution was quite different. The closure
and sale happened over the same weekend, but the speed in which
SVB occurred was lightning fast. And we did not get, I believe, a
valid bid submitted that weekend. But over time, after the emer-
gency actions, we were able to.

Mr. FitZGERALD. Okay. Let me ask you a huge question. It will
be difficult to answer in half a minute. But what is your opinion
now of where we are at, not just related just to banks, but all fi-
nancial institutions? Is the market stable? And are regional banks
in a good position as well?

Mr. CHOPRA. I think what we have seen is that deposit outflows
have really stabilized. We are not seeing broad movement. We did
see a big pool—a big hunk of deposits move to money——

Mrs. HoucHIN. The gentleman’s time has expired.

Mr. FITZGERALD. Thank you.

Mr. CHOPRA. I am happy to talk to you further.

Mr. FITZGERALD. Thank you.

Mrs. HoucHIN. The gentleman from New dJersey, Mr.
Gottheimer, is now recognized for 5 minutes.

Mr. GOTTHEIMER. Thank you, Madam Chairwoman.

And thank you, Director.

Director, I have previously shared my concern that the CFPB’s
consumer complaint database may be a breeding ground for con-
sumer misinformation, where competing small businesses can file
false complaints about competitors. In 2022 alone, the CFPB re-
ported receiving nearly 1.3 million complaints.

I understand that companies have an opportunity to respond to
complaints that are filed with the database, but is there a vetting
process in place at the Bureau to weed out false complaints sub-
mitted to the website so that these small businesses aren’t playing
defense for those competitors who are trying to get them?

Mr. CHOPRA. Yes.

Mr. GOTTHEIMER. Can you talk a little bit more about that?

Mr. CHOPRA. Sure. You actually raised this in a previous hear-
ing, and I went back to the staff to make sure I fully understood
it.

When a company is enrolled in the complaint database, when a
complaint is received, they are actually able to determine, is this
even our customer or not? So, that is a key check to make sure that
there is not any kind of false identification. In some cases, more
information is needed.

After you raised it, I also looked to see if there were any other
indicia of this happening, and we did not see any, but we are al-
ways looking to make sure that is processed——

Mr. GOTTHEIMER. So before it is posted, they can stop it from
being posted?

Mr. CHOPRA. It is only posted under certain circumstances, and
I believe one of the circumstances is that it is actually the cus-
tomer.
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Mr. GOTTHEIMER. Got it. So before it is even posted, you go back
to the business and say, is this a customer of yours?

Mr. CHOPRA. Actually, the way it works is if a consumer files it,
it almost immediately goes to the entity enrolled in our portal.
They are able to respond. And it doesn’t show up in the database
until well after. So, there are a bunch of checks to limit this.

Mr. GOTTHEIMER. Got it. So if it is a competitor and not a cus-
tomer, they can stop it from being posted?

Mr. CHOPRA. Yes. I don’t think it could even show up because it
is not a customer.

Mr. GOTTHEIMER. Okay. That is good to hear. And I will follow
up——

Mr. CHOPRA. I will verify, but

Mr. GOTTHEIMER. I would like to follow up with you on that.
That would be great.

The CFPB’s Office of Servicemembers Affairs helps military fam-
ilies overcome unique financial challenges and ensures they make
the best financial decisions.

Late last year, the CFPB reported that members of the Reserve
and the National Guard are paying an extra $9 million in interest
every year because they are not provided their rights under the
Servicemembers Civil Relief Act (SCRA) to request interest rate re-
ductions on loans during active duty.

Since that report was published in December of last year, can
you tell me a little bit about what steps you have taken to inform
servicemembers and financial institutions of the benefits provided
under the SCRA?

Mr. CHOPRA. We did share that report with the financial institu-
tions. And it is tricky—many people may not know that the Guard
and Reserve, when activated, get the benefits afforded to active
duty. There is a database that the Department of Defense makes
available. We have shared information about how financial institu-
tions can use that.

In some cases, many of them are automatically given those bene-
fits, and I think that is a huge benefit, especially for an individual
who has been activated, they want to minimize the amount of bu-
reaucracy they have to go through.

Mr. GOTTHEIMER. Of course. Thank you.

The Supreme Court is expected to rule on the constitutionality,
as you know, of the Bureau’s funding mechanisms in the coming
months. I believe the Bureau plays an important role in protecting
consumers from illegal activities in the marketplace, and I think it
is vital that we be prepared for all potential decisions of the court.

If the Supreme Court rules against the Bureau, what will the im-
pact be for consumers? And do you think it is important that Con-
gress start to act now to be prepared to promptly address a poten-
tially unfavorable outcome?

Mr. CHOPRA. We have heard from many corners of the industry
that if there is a decision that throws uncertainty into—many in-
dustry players rely on the certainty afforded by, especially our
mortgage rules. We do not want to see disruption in our mortgage
markets, especially in the environment in which we are in.
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I am happy to talk to you further about it. But the Solicitor Gen-
eral has filed a brief with the Supreme Court and laid out the ar-
gument about why they would—

Mr. GOTTHEIMER. Do you think we need to start taking congres-
sional action to prepare in case the mechanisms change?

Mr. CHOPRA. I will take that back. I am happy to take a question
for the record. But really, we are focused on the litigation and
how

Mr. GOTTHEIMER. Okay. I would like that. Because I don’t want
to find that suddenly the court rules, and then we have to scram-
ble. You know, we don’t exactly always move very fast here.

I have heard stories about consumer financial services offered by
unregulated scammers, some of whom operate online, and offshore,
beyond the reach of State and Federal regulators.

Does the Bureau place a priority on detecting and deterring un-
regulated financial services operators, and can you give me some
examples of the steps you are taking in the last few seconds here?

Mr. CHOPRA. Sure. One of the key things is, outside of the in-
sured bank and credit union system, it is our job to protect against
those entities that violate the law. We are devoting a lot of energy,
using authorities Congress has given us to supervise some of them.
When it comes to offshore, that is a very challenging problem, espe-
cially using digital technology.

Mrs. HOUCHIN. The gentleman’s time has expired.

The gentleman from New York, Mr. Garbarino, is now recognized
for 5 minutes.

Mr. GARBARINO. Thank you, Madam Chairwoman.

And thanks, Director, for being here.

I just want to get some clarification. I know you talked a little
bit already about the small business data collection rule. I have
heard from the private sector that the CFPB’s small business lend-
ing data collection rule would impose 81 overly-burdensome and
complex requirements, and 81 new data fields for each loan by
some counts. I think you said 15 to 20 is possible before.

Mr. CHOPRA. Yes. I think there is a little bit of apples and or-
anges between data points. I believe there are about 20 data
points. The fields is a little bit of a different issue. It is kind of how
they input it.

Mr. GARBARINO. So, could 81 be correct, 81 data fields?

Mr. CHOPRA. Yes. It is in the way in which it is sent, but it is
not the points that is in the statute.

Mr. GARBARINO. So, about 81 new data fields for each new loan,
along with a timeframe of 18 months for some companies, and 36
months for others. I have heard from the industry that 18 months
to set up a collection data, protect it, and get everything ready with
its lenders is going to be too short of a time period. And I don’t see
why it is 18 months when other companies are getting 36 months.
Are you concerned that the 18 months could set some of these lend-
ers up for failure? And why not just do everybody for 36 months?

Mr. CHOPRA. I think we wanted to look at how smaller banks,
local banks, others—they have different issues that they have to
deal with when implementing some of this. So, we focus the 18
months on the largest lenders, which have very large books of this
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and which are often big institutions themselves. That is part of the
reason we had this phased-in implementation.

Mr. GARBARINO. I understand the reasoning for doing it for the
smaller banks, or for the smaller lenders, but I am hearing from
the bigger lenders that 18 months is still not enough time to get
this done.

Is the CFPB considering delaying the 18-month timeframe?

Mr. CHOPRA. Not at this point. We are working to make sure
that the system is well prepared for it.

I will say that many of these are quite large entities and have
told us they have put in a lot of preparation. But I am happy to
hear more from those about any challenges. We have set up a
group that is working with them on implementation.

Mr. GARBARINO. Okay.

Mr. CHOPRA. And, again, the reason we phase it in—there will
be learnings from the first phase that will help us make sure that,
when the much larger group reports, it has less kinks.

Mr. GARBARINO. I understand. And I know you have also
talked—bless you, by the way—about the data breach. What is the
CFPB doing to protect against future data breaches?

Mr. CHOPRA. Insider threats are something that we are going to
be putting a lot of effort in. We are also putting technological solu-
tions in place. This was a very serious incident. We want to make
sure not just that our systems are safeguarded from being pene-
trated by outsiders, but that even insiders have limited access and
are not having to transfer things outside of the systems that are
most secure.

We are working with the established guidance on making sure
that we mitigate and take steps. There are a lot of changes that
were already in progress. But certainly, it is a serious

Mr. GARBARINO. How many employees do you have who are fo-
cused specifically on cybersecurity?

Mr. CHOPRA. It is pretty substantial. I don’t have the exact num-
ber. But within our technology and innovation group, not only do
we have a chief privacy officer, we have information security pro-
fessionals. We also get outside support. Outside auditors work with
our Inspector General as well.

Mr. GARBARINO. Okay. And one last question. This was a major
cyber incident. When a major cyber incident occurs in a Federal
agency, they are required to notify the Cybersecurity and Infra-
structure Security Agency (CISA). Do you know if and when CFPB
notified CISA about this breach?

Mr. CHOPRA. We certainly notified—and I believe we notified
DHS and CISA. I would have to look at the timeline, but——

Mr. GARBARINO. But you did notify them?

Mr. CHOPRA. We notified everyone in the OMB guidance, and I
believe they are listed explicitly.

Mr. GARBARINO. Okay. Director Chopra, unfortunately, the CFPB
has disbanded the Office of Innovation and offers very few collabo-
rative avenues for innovative companies to work with the CFPB to
gain regulatory clarity on the myriad of announcements coming
from the Bureau.

A huge issue in my district is home affordability. The average
cost to originate a residential mortgage has doubled from $5,000 to
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over $10,000 in the last 10 years. What exactly is the Bureau doing
to try to lower the cost of homeownership?

Mr. CHOPRA. There is so much we are doing. We have actually
put out and gotten information about how we can streamline——

Mrs. Kim. [presiding]. The gentleman’s time has expired.

Now, I would like to recognize the gentlewoman from Colorado,
Ms. Pettersen, for 5 minutes.

Ms. PETTERSEN. Thank you, Madam Chairwoman.

And thank you, Director, for being with us today. This is a dif-
ficult committee, and you have done a great job. I want to thank
you for the work that you do every day advocating on behalf of our
constituents and making sure that some of the most-vulnerable
people are not being taken advantage of and that they have a voice
and a backstop.

I really enjoyed meeting with you in my office to talk about the
specific services that you are able to provide. And I think many
people don’t even know that some of these tools exist. They don’t
know what is available.

So, I want to just give you some time to kind of highlight the pro-
grams and the opportunities that constituents have just to—what
we should tell our constituents to make sure that they know the
services that you provide.

Mr. CHOPRA. Yes. I think the focus of where we can provide so
much individual help is our consumer complaint line. It was estab-
lished in the law. We are doing, as it was said, 10,000 a week. And
we hope that, even if you don’t know the name of any individual
agency, that you know there is a place you can go if you are having
trouble with a consumer financial product or service, you can file
a complaint, and it won’t go into a black hole. It will actually—and
in most cases, I believe—transfer to the institution.

And it is such a way that we have been able to get people help,
but also for the financial institutions to know the challenges that
are being experienced so that they can make tweaks to their proc-
esses and mitigate harm going down. I urge you all to get the word
out about our complaint line.

Ms. PETTERSEN. We plan on doing that with some of our con-
stituent outreach. Thank you for highlighting that.

One of the concerns that we have heard come up is with limiting
the junk fees. And I want to thank you for taking this on. While
I recognize you don’t have the authority to highlight these prac-
tices, you were able to set a limit.

And this is something that all of us have experienced, where we
think that we are going to buy something, and then on the back
end, we see all of these additional fees of which we are unaware.
This especially hurts people who are lower income, and our elderly.
So, thank you for taking this on.

One of the concerns that has been raised, though, is that when
we are limiting fees like this, that there won’t be the financial op-
tions for people with lower incomes where—the unbanked areas, I
guess you could say.

What can you address in this area on what you are doing to
make sure that is not the case?

Mr. CHOPRA. We have seen a lot of good movement and competi-
tion to offer lower, no-fee products with no surprises to really any-
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body. Sometimes, we don’t necessarily need to jump through a
bunch of hoops.

It really is one of the benefits of competition here, and we see
so many institutions offering these products now. I believe thou-
sands—maybe it is hundreds of banks—these no-fee accounts. And
it is a big benefit to those who live paycheck to paycheck.

Ms. PETTERSEN. That is great. That is another thing that we can
highlight for our constituents.

I know that there were a lot of questions asked of you with lim-
ited time to respond. I want to know if you have any other pieces
that you would like to address on some of the concerns that have
been raised and the questions that my colleagues have asked.

Mr. CHOPRA. I think there was a question I didn’t get to fully an-
swer about the Financial Stability Oversight Council. I think there
were elements of the guidance from 2019 that were not related to
the law at all. It indicated that there were certain procedural hur-
dles that I think were not appropriate. But, of course, we have to
carefully consider what Congress wanted, and obviously, we do not
want there being big nonbank institutions who cause a collective
calamity for the rest of the market.

I also will say again, there has been a lot of talk about our mo-
tives. Our motives are to carry out and fulfill the objectives you
have specified in the law, and I take great pride in the work of all
ofl' the public servants at the CFPB who have helped so many peo-
ple.

Ms. PETTERSEN. Thank you for recognizing that. I also want to
thank your team for doing their work. I know that it is a difficult
job. It couldn’t be more obvious with the hearing today. So, thank
you for what you are doing every day.

And with that, I will yield back.

Mrs. KiM. Thank you. The gentlelady yields back, and I now rec-
ognize myself for 5 minutes.

Director Chopra, I am disappointed that your written testimony
did not mention financial literacy or education as one of your prior-
ities. Consumer education is one of six primary functions of the Bu-
reau. It is essential for consumer protection.

I serve as the Co-Chair of the Financial Literacy and Wealth
Creation Caucus, so I would like to urge you to make use of the
public-private partnerships to enhance financial literacy.

According to the Civil Penalty Fund annual report published in
November 2022, the total unallocated balance was more than $481
million, and recent reinforcement actions may have increased the
fund’s unallocated balance to exceed $2 billion.

Why haven’t you used the fund for its intended purpose, to en-
hance financial literacy, since you took office as Director of the
CFPB?

Mr. CHOPRA. Let me just say that financial education and lit-
eracy is a real cornerstone of what we are doing. In the annual re-
port that is part of our testimony, we

Mrs. Kim. Well, I am glad we agree.

Mr. CHOPRA. The Civil Penalty Fund has two purposes: victim
redress; and financial education, financial literacy programs. We
actually expend resources on financial literacy through our general
funds which cannot be used for victim redress.
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Mrs. KiMm. Sure.

Mr. CHOPRA. But we also want to make sure that those funds ex-
Fended are smart, and that they are not wasteful, that they are ef-

ective.

Mrs. KiM. I am glad to hear that, and I also want to echo the
urgency of my colleague across the aisle, Mr. Scott, to use the fund
for its intended purposes.

And can I ask that you, rather than focusing on blog posts and
press releases, I would remind you that you have other tools in
your toolbox, like that fund, to prevent fraud and scams. So, please,
let’s use more of them.

Now, are you concerned about the amount of credit card debt
held by Americans?

Mr. CHOPRA. I don’t tend to think about the overall amount, but
it certainly has accelerated. I worry more about delinquency costs,
and having a competitive cost of credit.

Mrs. KiM. I would like to address that issue. In the credit card
fee proposal, you cite the research that was co-authored by two
former Bureau economists who use the Bureau’s own card data.
That study states that when the credit card late fee decreases, it
incentives higher usage and greater likelihood of paying late. Is
that right?

Mr. CHOPRA. I don’t know the specific study you are referring to,
but if you are saying that a late fee may have some impact——

Mrs. KiM. That is a study that is based on peer-reviewed aca-
demic publication. Are you aware of that?

Mr. CHOPRA. Okay. And I apologize, I don’t have all the facts
from that individual study cited, but of course we think a lot——

Mrs. KiMm. Right. Despite that, the Bureau—disregarded that re-
search and instead you conducted your own analysis, but that anal-
ysis wasn’t peer-reviewed or published in a journal. That is our un-
derstanding.

Mr. CHOPRA. We certainly look at a lot of data sources studies
on consumer credit. I know you are mentioning one. I am happy
to take questions for the record on that specific one, but the overall
goal——

Mrs. KiM. Your credit card fee proposal is not going to reduce
prices for consumers. Instead, the reduction in fees will lead to an
increase in borrowing costs and potentially higher debt for families
and individuals.

The CFPB also acknowledged in the credit card fee proposal that
customers who never pay late, which is about 74 percent of all
Americans with credit cards, will not benefit from the reduced fees
and could face higher maintenance fees, lower rewards, or higher
interest-paying accounts. I just wanted to point that out to you,
and then, I want to move on to the next matter.

I agree with you that open banking has the potential of
unleashing innovation and more options for consumers. But the
CFPB recently issued a Request for Information soliciting public
feedback about the data broker market. The request uses a defini-
tion of, “data broker” that essentially covers every consumer-facing
business in existence—firms that collect, aggregate, sell, resell, li-
cense, or otherwise share consumers’ personal information with
other parties.
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Do you believe that small businesses in Southern California like
hair salons, gyms, and flower shops should be subject to the Fair
Credit Reporting Act since they collect personal information from
consumers?

Mr. CHOPRA. No, I think the purpose is about companies that are
assembling dossiers just like other background screening compa-
nies or as other tech companies and others. So, we are actually so-
liciting input. That was not a proposed rule. We are trying to make
sure we get the right type of input.

Mrs. KiM. Sorry, my time has expired.

Before I ask the next person to ask questions, I would like to
enter into the record the Washington Post Fact Checker that was
dated June 12, 2023.

Without objection, it is so ordered.

And I now recognize the gentleman from Missouri, Mr. Cleaver,
for 5 minutes.

Mr. CLEAVER. Thank you, Madam Chairwoman. And thank you
for being here, Mr. Director, and I personally appreciate your avail-
ability to all of us.

In my real life, I am a United Methodist Pastor, and I deal with
people mainly when they are in trouble. Rarely does someone come
by and say, I just wanted to come by and tell you that the world
is great and everything is really, really nice in my life.

One of the things that people have as a major problem, more
than anything else, are their finances. And there are those who
have sought to take advantage of people. In fact, they are generally
targeted by the so-called credit repair companies, organizations
which are so fraudulent that they make Bernie Madoff seem like
the Dalai Lama.

And they specialize in making people who are hurting, hurt
more. They are inverted ATM machines. And we are being victim-
ized—when I say, “we,” I mean that Americans are being victim-
ized by other Americans who are running these fraudulent organi-
zations, promising to fix bad credit, when in reality, they are going
to fix you for coming in there.

So, I am thinking right now that something more needs to be
done. I am not sure exactly what we can do to stop the financially-
distressed consumers from being hurt worse, but many of those
consumers, as I mentioned earlier, are targeted, and they are try-
ing to get their financial lives on track.

What is the Bureau doing? Are you getting a large number of
complaints about these credit repair companies which are, from my
perspective, almost committing thievery?

Mr. CHOPRA. I don’t have the exact numbers, but certainly people
who are trying to repair their credit, many of them have been tar-
geted by those who are fraudsters or scammers.

There have been a number of enforcement actions. I definitely
welcome any input on how we can more holistically deal with this,
because sometimes going after one by one well after they have run
off with the money won’t fix the problem.

I think accuracy in credit reports, and figuring out how people
can rebuild is obviously important, but we want there to be honesty
and compliance with the law.
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Mr. CLEAVER. Yes, I don’t think it is something that you or your
agency can repair alone. But there needs to be something that we
can do with the CFPB and local organizations, maybe Ministers,
because they hear these ads on the radio. They are not on TV much
anymore, they are advertising on the radio, and I am hoping that
we can maybe work together on something.

I don’t want the Bureau sued, but I am just wondering, can we
do Public Service Announcements, talking about the mortgage
thievery that is going on, and of course, these credit repair organi-
zations, can the agency get involved in trying to get public

Mr. CHOPRA. Yes. Actually, even the financial industry has
helped with warning about some of these things. We try our best
to help people understand and give them objective information,
what should you do when you have a potential issue like this. It
can be hard to get out the word sometimes because people can be
micro-targeted very specifically. But there is certainly more we
need to do to make sure people are protected from this.

Mr. CLEAVER. Thank you. I may have some ideas that I will
share with you later. Thank you very much.

I yield back, Madam Chairwoman.

Mrs. HOUCHIN. [presiding]. The gentleman yields back. We will
now take a 5-minute recess to allow the witness a brief break. The
committee stands in recess.

[brief recess.]

Mrs. HOUCHIN. The committee will come to order. The Chair now
recognizes the gentleman from Florida, Mr. Donalds, for 5 minutes.

Mr. DoNALDS. Thank you, Madam Chairwoman.

Director Chopra, thanks for coming in. You have said previously
that markets work best when rules are simple, easy to understand,
and easy to enforce. Would you agree that markets work best when
rules are actually relevant to today’s marketplace?

Mr. CHOPRA. Yes.

Mr. DoNALDS. I want to go into a couple of things about payment
portions of the CFPB’s small dollar—I know that this is at the cen-
ter of litigation and that none of us know for sure where it will end
u

p.

Section 1022 of Dodd-Frank requires the CFPB to conduct a 5-
year assessment of each significant rule or order adopted by the
Bureau under Federal consumer law. This assessment is supposed
to address the effectiveness of the rule in meeting the purposes of
the objectives of the Bureau under Dodd-Frank, as well as specific
goals stated by the Bureau.

The public would also be allowed to comment on the rec-
ommendations for modifying, expanding, or eliminating a rule.

If this rule had gone into effect and had not been delayed by all
the legal challenges, I believe the Bureau would have had to com-
plete such assessments of this rule, this year.

When you look at the data, the alternative credit marketplace
has shifted dramatically over the past 5 years. So if the court were
ultimately to decide with the Bureau on the legality in question,
wouldn’t it be prudent to evaluate whether the rule is relevant in
today’s marketplace and is really going to meet the objectives that
the Bureau intended?
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Mr. CHOPRA. Yes. One of the things I have done is, I have really
opened up and increased the analytical rigor of justice. So many
times they create rules, and it is not future-proofed. I am always
open to collecting more information to see if there are any adjust-
ments that need to be made.

I don’t know the specific provisions you are referring to that may
have been subjected to technological change. There are certainly
many rules that were transferred to the CFPB from the Fed and
the FTC that were not future-proofed and were way too complex.
And certainly, simplicity is a lodestar. We can’t always get there,
but we want to get there.

Mr. DONALDS. Would you acknowledge that it is prudent for the
CFPB to periodically review all of its existing rulemakings and de-
cide whether they are even necessary in today’s environment?

Obviously we know that banking is moving by leaps and bounds,
becoming far more technical for a myriad of reasons, regulation
being one of them. Wouldn’t it be prudent forCFPB to actually re-
view these things periodically, make adjustments, or cancel pre-
vious rules altogether?

Mr. CHOPRA. That is some of what you are seeing me doing dur-
ing my tenure. We are reviewing some older ones, and putting
them out for public comment. Even the one on credit cards is really
a rule review at its core, to make sure it is based in realty.

I think you are raising this point, though, on digital, that is real-
ly important, and we need to make sure that we are not just think-
ing about the human world, but how will it work in the metaverse,
how will it work in other contexts, because otherwise it creates
problems if people don’t——

Mr. DoNALDS. I am glad you raised it for two reasons, one with
the revision—the re-look at the credit card rule. You have talked
about—and I think comments from my colleague from California
brought it up in earlier questioning—the changing of late fees from
$30 to $8. You are on the record saying that, “By our estimate, 75
percent of late fees, $9 billion, have no purpose beyond padding the
credit card companies’ profits.” Do you stand by that statement?

Mr. CHOPRA. Yes. That is based on our estimate, and that is
based on a point in time where late fees might have been lower
than they otherwise would have been.

Congress was clear: Those penalties are supposed to be reason-
able and proportional, and we do not want loopholes from rules
being used to evade the law.

Mr. DoNALDS. Director Chopra, do you think that it is prudent
that the CFPB has the abilities to unilaterally decide what are
going to be late fees on consumer financial products, notwith-
standing the ability of cost shifting as a result of capping fees?

Mr. CHOPRA. We don’t have unilateral ability. Congress sets out
the framework in law:

Mr. DONALDS. Director Chopra, I would argue that the CFPB is
making broad use of their powers, which, by the way, to be clear,
I do believe wholeheartedly that your agency is unconstitutional. I
think it was unconstitutional when it was created in Dodd-Frank.
I think you were given broad latitudes under, frankly, partisan
government at the time, to not even really be accountable to the
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people’s branch of government, the legislative body, and so I do
have issues with CFPB.

But let’s be clear, you all have taken broad latitude on many
issues over time——

Mr. CHOPRA. And it is always consistent with the laws that Con-
gress passes.

Mr. DoNALDS. And I would argue that those laws have always
been——

Mrs. HoucHIN. The gentleman’s time has expired.

Mr. DONALDS. subject to Congress’ ability to oversee you.

I yield back.

Mrs. HOUCHIN. The gentleman’s time has expired.

The gentleman from New York, Mr. Lawler, is now recognized
for 5 minutes.

Mr. LAWLER. Thank you, Madam Chairwoman, and Director
Chopra, thanks for being here.

A huge issue in this hearing has been the egregious lack of ac-
countability of the CFPB and the lack of clarity and poor process
that has been followed in your rulemaking and enforcement proc-
esses.

What is your understanding of the Administrative Procedure Act
(APA)?

Mr. CHOPRA. The Administrative Procedure Act has a lot of dif-
ferent provisions. It touches on everything from citizens’ ability to
petition their government, to rulemaking—I think it is about rule-
making.

Mr. LAWLER. Yes, let’s not waste time. What is your under-
standing of the Administrative Procedure Act with respect to your
job duties and how you do rulemakings?

Mr. CHOPRA. Absolutely. It requires that the decisions not be ar-
bitrary and capricious. For rulemakings, legislative rulemakings, it
requires a notice-and-comment period. It requires a response in
consideration of those comments, a proposed rule, and a final rule,
and all of those rules are subject to court review under that stand-
ard.

Mr. LAWLER. And how should that rulemaking process be fol-
lowed? How should the notice-and-comment period operate?

Mr. CHOPRA. Based on the other relevant statutes that apply,
there is a period for which you publish the notice in the Federal
Register. There is a comment period of 30 or 60 days, or what have
you. After that time, comments need to be considered.

In any final rule, we analyze the comments, and actually, sub-
stantial parts of the final rule discuss those and explain where
there were changes made from the proposal to the final rule.

There are other parts of the APA as well, but, again, we are sub-
ject to quite a bit of review on that.

Mr. LAWLER. And where in the APA does it talk about being able
to rule-make through blog posts and speeches?

Mr. CHOPRA. It doesn’t, and the concept of rulemaking through
blog posts, I don’t know where that term came from, but when we
issue a blog post, we get feedback from various industry associa-
tions. They want more information about what the CFPB is doing,
to have more notice to understand specifics about programs
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Mr. LAWLER. Right. But you seemingly are using these blog posts
to issue more information, thereby issuing more rules, correct?

Mr. CHOPRA. No, those aren’t rules. Rules have to go through, as
you are suggesting, the Administrative Procedure Act.

Mr. LAWLER. Right. So why are you using blog posts and/or giv-
ing speeches talking about what the industry should be doing if
you are not following the exact rulemaking process?

Mr. CHOPRA. Blog posts are something that we put on our
website as information for consumers and the public. Those are not
rules. Statutes and regulations, codified in the Code of Federal
Regulations, are what creates obligations.

Again, we received input from entities like the Consumer Bank-
ers Association who asked us to continue what my predecessor, ap-
pointed by President Trump, had done on issuing advisory opin-
ions, and informal guidance. And that is what we have continued
to do.

I am getting two different, conflicting messages about, we are
trying to transparent and open. Those blog posts for the consumers
and the public are not rules and not creating new obligations.

Mr. LAWLER. Okay. So that we are all clear, your blog posts do
not have the weight of law, and nobody should follow them? Is that
what you are saying?

Mr. CHOPRA. No one has suggested, I think, that blog posts are
rules. So, again, we have tried to provide guidance, other advisory
opinions, very consistent with my predecessor, and also what al-
most every other agency does. There has been a request for more
of it over the years, so that you don’t need lawyers as much, and
you have more plain-language support. This seems like something
that is a good government——

Mr. LAWLER. Okay. So going forward, we all agree you will be
using the Administrative Procedure Act for rulemaking? You won’t
be using blog posts or speeches to put any obligations on anybody
within the industry going forward?

Mr. CHOPRA. There has been no blog post that created a new ob-
ligation on the industry.

Mr. LAWLER. Good. Okay. Great. We are in agreement.

Do you agree that you will commit to publicly releasing all of the
facts and data that are used to support your decisions during the
rulemaking and enforcement process? There have been numerous
requests by this committee——

Mrs. HoucHIN. The gentleman’s time has expired.

Mr. LAWLER. Thank you.

Mrs. HOUCHIN. The gentleman from Nebraska, Mr. Flood, is now
recognized for 5 minutes.

Mr. FrLooD. Thank you, Madam Chairwoman. Director Chopra,
thanks for your testimony today.

I want to talk about student loan repayment. In March, Nelnet,
the largest Federal student loan servicer, submitted SEC filings
disclosing a significant modification to its Federal contract with the
Office of Federal Student Aid, or FSA, showing that the Biden Ad-
ministration has slashed its funding for student loan servicing op-
erations as 40-plus million borrowers return to repayment on Sep-
tember 1st.
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Nelnet disclosed these layoffs due to the rate cut. Across-the-
board, Federal student loan servicers are entering return-to-pay-
ment significantly understaffed. That is a concern. The contract
modification also shows FSA’s acknowledgement that it is paying
less for student loan servicing as borrowers return to repayment.

At this time, I would like to submit both of Nelnet’s 8-K filings
related to the contract modification for the hearing record. They
are dated March 22, 2023, and March 27, 2023.

Mrs. HoucHIN. Without objection, it is so ordered.

Mr. FLooD. Director Chopra, can you commit to me here today
that your agency will not enforce against Federal student loan
servicers for providing service levels commensurate to their com-
pensation as articulated in their current contracts?

Mr. CHOPRA. They are only responsible with respect to the CFPB
for Federal consumer financial protection laws. They have to ad-
here to those laws based on—and if they enter into contracts with
third parties, with governments—I do take your

Mr. FLoop. With all due respect, Mr. Chopra, they are entering
into a contract with the Biden Administration’s FSA office. I think
I maybe interrupted at a point where you were going to acknowl-
edge

Mr. CHOPRA. Yes, I was just going to say that there is no ques-
tion that the resources of the Office of Federal Student Aid to hire
contractors—I understand that it is a very dire situation, and that
if they can’t adequately get the right support, the return to repay-
ment will not be successful.

But I just want to be transparent and open with you. We can’t
consider—there are contract negotiations when it comes to compli-
ance with the law. They are a private party which is free to enter
into contracts as they deem appropriate, but I hear your point.

Mr. FLoOOD. I am really sounding an alarm here as 40 million
borrowers come back into repayment. This is a bad situation if the
FSA does not provide the resources and this Congress does not pro-
vide the resources to make that happen.

And would you agree with me, it is going to be the most difficult
for those re-entering repayment, who need an extra level of support
and service to ensure that they don’t have an adverse effect on
their credit report, so that they understand how to make those pay-
ments? Do you share that concern?

Mr. CHOPRA. I agree with you, we need to make sure that—and
in some ways, if there is not adequate support, the problems we
could incur could be very, very big.

Mr. FLOOD. You and I agree.

The decisions by this Administration to politicize the student
loan program through extended unnecessary pauses in pursuit of
illegal loan forgiveness has harmed borrowers, and has resulted in
a confluence of events that all but guarantees repayment to be ex-
ceedingly difficult. And no one but this Administration is to blame
when and if return to repayment is a disaster.

I have more than 3,000 student loan servicer employees in my
district. When the FSA decides to cut rates, they are jeopardizing
jobs in my district, but as we have discussed here, they are cutting
down on the service that are provided to people who are going to
work, who got an education, and who have to pay back these loans.
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And I don’t want them to miss the opportunity to figure out how
to get that money back to the creditor and make sure they don’t
suffer any ill effects on their credit reports, and that we get them
back on the road to repayment in a good way.

Mr. CHOPRA. And an appropriate level of service is probably good
for everybody. It increases the likelihood of longer repayment—or
appropriate repayment, and as you mentioned, avoids the con-
sequences of default that can be very significant for an individual
and the system.

Mr. FLOOD. Absolutely. And it would be a disaster if the Federal
Government refuses to pay adequate rates to servicers on the one
hand, and then starts going after them for service quality on the
other. And I think that is the point that I really want to make.

And with that, I yield back.

Mrs. HOUCHIN. The gentleman yields back.

The gentleman from Iowa, Mr. Nunn, is now recognized for 5
minutes.

Mr. NUNN. Thank you, Madam Chairwoman, and Madam Rank-
in(g,; Member. And thank you, Director Chopra, for being with us
today.

We are almost to the end of the testimony. I know this has been
a marathon, and I appreciate you being forthright with us and hav-
ing this conversation.

I am going to ask you some questions that are coming from my
small businesses, and a lot of my local bankers. These are folks
from the Midwest and Iowa who are trying to do the best they can.
They have been very successful in the past, but there have been
some challenges coming from an agency which, in their words, they
feel is opaque, potentially increasingly partisan, and analytically
weak.

Several of these same colleagues today, on both sides, have
brought up the funding structure, and its lack of oversight in terms
of not having an executive board or an independent Inspector Gen-
eral, that they find concerning.

I am going to leave it to the Supreme Court and its highly-quali-
fied judges to determine the future on that front, but I would like
to talk about some of the tactical issues that are facing your orga-
nization right now.

I want to start by following up on what Representative Pete Ses-
sions highlighted here on the issue of a cybersecurity incident that
occurred under your watch. Your agency had a major breach of per-
sonal information just a few months ago.

I want to share, as a guy who has worked national counterintel-
ligence, as a Director of Cybersecurity, that these issues have a
huge impact on those people who are directly impacted.

I would like to begin by asking, when did the CFPB first find out
about a data breach?

Mr. CHOPRA. The exact timeline, I don’t want to get any of the
dates wrong, but when we identified a potential email that was
sent to a personal email account that included confidential informa-
tion, we brought together our response team to investigate it.

Mr. NUNN. Approximately when was that?

Mr. CHOPRA. I want to say that that was—I don’t want to get the
dates wrong, but late February.
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Mr. NUNN. So, in February. When were you able to inform Con-
gress about that?

Mr. CHOPRA. I don’t have the exact date, but we

Mr. NUNN. Approximately?

Mr. CHOPRA. I don’t want to even give an approximation. I want
to say it was about a month or maybe a little less.

Mr. NUNN. So, the individual who was——

Mr. CHOPRA. But that was from the time of the suspicious email.

Mr. NUNN. Right.

}1:/11". CHOPRA. So obviously, we had to look to see if there was any
other

Mr. NUNN. Absolutely. Data forensics was required. I fully agree
with you on that. As an independent organization, though, I want
to make sure that Congress is getting alerted to these things hap-
pening.

Specifically, how many individuals were targeted?

Mr. CHOPRA. Targeted?

Mr. NUNN. Yes. In the data breach.

Mr. CHOPRA. Do you mean how many individuals’ information
was

Mr. NUNN. No. First, I want to know how many people were tar-
geted. Was this solely focused on one individual, or was there a
mass approach

Mr. CHOPRA. Oh, I see. The issue with the unauthorized transfer
was with one employee, who is now a former employee.

Mr. NUNN. Copy. So, one point of entry of which we are aware.

How many individuals had their information hemorrhaged as a
result of this breach?

Mr. CHOPRA. What we did was, we looked at the unauthorized
transfer of emails, and we looked at the specific documents or in-
formation that went to their personal emails

Mr. NUNN. Director, was it over 100,000?

Mr. CHOPRA. Yes. It was approximately 250,000.

Mr. NUNN. Okay, so a quarter of a million. How many consumers
and institutions were impacted by this?

Mr. CHOPRA. I don’t have the exact number of institutions.

Mr. NUNN. Do you know how many Social Security Numbers
were compromised?

Mr. CHOPRA. It could be zero, but the 250,000——

Mr. NUNN. Or it could be all of them?

Mr. CHOPRA. Oh, no, no, no, the 250,000 did not include any So-
cial Security Numbers, or things that might create identity theft.

Mr. NUNN. Dates of birth?

Mr. CHOPRA. I don’t believe so, but I can check.

Mr. NUNN. So, no personally identifiable information (PII)?

Mr. CHOPRA. Their name was there, and that is PII, and that is
why we take it so seriously.

Mr. NUNN. Right.

Mr. CHOPRA. And so

Mr. NUNN. I was a victim of PII this past January when my per-
sonal information was hemorrhaged just with the release of my
name.

When were these Americans informed that their information had
been leaked?
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Mr. CHOPRA. We started notifications, I believe, around last
month, but, again, we don’t have

Mr. NUNN. Copy. So we are at a 5-month period here, and here
is where I think this is so important. We are asking the American
public to have faith in an institution that is now asking my local
banks and my lenders to provide up to 21, or even more, up to 81,
according to them, data points of information that you are keeping
in a Federal server that has been breached. It took a month to no-
tify Congress, and then we are going on 5 months now before the
individual even knows that they are compromised.

I have a real concern here with not only the data management
piece of it, but that your organization, by not having an inde-
pendent Inspector General, is now compromised for any type of re-
view on this.

If Congress doesn’t have the ability to control your budget, if the
Federal Reserve is the one in charge of monitoring you, and then
there is no Inspector General, wouldn’t you agree that an inde-
pendent Inspector General has made these other organizations
stronger as a result of having an independent source?

Mr. CHOPRA. Because the Fed has so much sensitive information,
our IG has a strong capability on cybersecurity and

Mrs. HoucHIN. The gentleman’s time has expired.

Director Chopra, you can answer the remainder of the question
in writing for the record.

Mr. CHOPRA. Okay.

Mr. NUNN. Thank you, Madam Chairwoman.

Mrs. HOUCHIN. The gentleman from Nevada, Mr. Horsford, is
now recognized for 5 minutes.

Mr. HORSFORD. I want to thank the chairman and the ranking
member for holding this hearing, and thank you, Director Chopra,
for coming to discuss consumer protection efforts that your Bureau
has undertaken.

I am amazed every time that I am reminded that your agency
is the only Federal agency focused solely on protecting consumers
from unfair or deceptive practices in our financial marketplaces,
the only one in all of the Federal Government.

The imbalance of information between sophisticated financial
scammers and individual consumers has provided ample oppor-
tunity for predatory behavior in our financial sector.

My constituents certainly remember a short time ago before we
had the CFPB, and they remember how financial institutions were
able to saddle them with destructive and, in many cases, discrimi-
natory loans that caused untold damage to them and to our econ-
omy.

Under your leadership, I have been pleased to see that the CFPB
is standing up for consumers, combating the negative effects of
medical debt, breaking down barriers to credit, and holding the
credit reporting companies accountable.

I have also been interested in your actions to combat discrimina-
tion in entrepreneurial lending and to allow every American a fair
shot at starting a small business.

Here in America, in my opinion, especially in Nevada, the enter-
prising spirit of small business formation is alive and well. We
have been given the opportunity to succeed. Our constituents are
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industrious and hardworking, with the determination necessary to
create their own store or service. And yet, so many of my constitu-
ents, everyday Nevadans, who have the dream of being their own
boss, have continued to be discriminated against simply because of
the color of their skin or their gender.

Owning their own business is a crucial way for individuals to
build wealth and thus a key part of the conversation on how to
close the racial wealth gap. Unfortunately, for so many of our mi-
nority and women-owned entrepreneurs, discrimination in small
business lending has cut that dream short.

That is why in March, I applauded your finalized rule to increase
transparency in small business lending as an effective way to pro-
mote both equity and economic development.

Director, would you please highlight the benefits for our nation’s
women-owned and minority-owned businesses now that this final
rule is finalized?

And additionally, as you look back over previously-administered
programs such as the Paycheck Protection Program, would you con-
sider the data collected under this rule helpful to ensure an equi-
table implementation of those programs in the future?

Mr. CHOPRA. Just like homeownership, small business ownership
has been such a vehicle for families and communities to build
wealth. We do not want to distort it by discrimination or other bad
practices, which we have seen in our country routinely for many
years.

You raised the Paycheck Protection Program, and so many
minority- and women-owned businesses were not able to access
those critical funds, and the data will help programs to be designed
better so that we can make sure these programs are working as
they are intended.

Mr. HORSFORD. And the CFPB also is tasked with enforcing fi-
nancial protections such as provisions of the Military Lending Act,
which provides indispensable protections for the thousands of ac-
tive duty servicemembers who live and serve within my district.

Nevadans in uniform deserve to devote their entire energy to de-
fending our country and should not have to worry that they are
being taken advantage of by malicious actors. Whether it is pre-
venting illegal high-interest loans, standing up to aggressive debt
collectors, or ensuring adherence to legal protections, the CFPB is
standing up for our servicemembers when and where it counts.

Within your report and in various blog posts, the CFPB mentions
that servicemembers are more likely to report certain types of con-
sumer harm. Could you detail what those were likely to be and
whether they filed complaints on those matters, and how has the
CFPB been able to take that up?

Mr. CHOPRA. Credit reporting is very big. Like for the rest of the
population, it’s one of the top areas of concern. And as I mentioned
before, an inaccurate credit report or being hounded for debt that
you don’t actually owe, for a servicemember or a military family is
particularly pernicious, and we are doing what we can.

We have brought multiple Military Lending Act enforcement ac-
tion

Mrs. HOUCHIN. The gentleman’s time has expired.

Mr. HORSFORD. Thank you, Director.
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Mrs. HoucHIN. I will now recognize myself for 5 minutes.

Thank you, Director Chopra, for your testimony and your time
today in this lengthy hearing.

As my colleagues have expressed, many of us have heard from
our constituents about concerns regarding the Bureau, its regu-
latory overreach, and its lack of transparency. From regulation by
enforcement, to undue burdens for small businesses, it is clear the
CFPB, as it is currently operating, is not serving consumers or
small business owners.

Director Chopra, the CFPB is unique among Federal agencies.
Not only is the Bureau not subject to the appropriations process,
it also does not have an executive board to weigh in on decision-
making and does not have an Inspector General to root out waste,
fraud, and abuse. Effectively, you oversee the Bureau without any
meaningful or direct oversight. As a result, there is a remarkable
lack of transparency with the CFPB, which is something I and
many of my colleagues would like to see fixed.

Director Chopra, in May of 2022, you unilaterally issued an in-
terpretive rule, without statutory authority, expanding the author-
ity of States to pursue and enforce violations of Federal consumer
protection laws under the Consumer Financial Protection Act
(CFPA).

The CFPB further promoted this additional enforcement activity
by assuring States they may bring an enforcement action to stop
or remediate harm that is not addressed by a CFPB enforcement
action against the same entity.

And the CFPB announced it would enter into more than 20
agreements with State Attorneys General. While Congress in-
tended for the CFPB to enforce Federal consumer financial laws
and protect consumers in the marketplace, it did not intend for the
CFPB to intimidate companies by conspiring with State agencies to
pursue duplicative and sometimes competing and confusing en-
forcement actions.

The Dodd-Frank Act limits attorneys general in bringing Federal
enforcement actions, and while State attorneys general may en-
force the CFPA in cases where the CFPB has not, the law does not
allow for a State attorney general to become a party to an existing
CFPB enforcement action. It is, therefore, inappropriate for the
CFPB to recruit a State Attorney General, who is not otherwise in-
vestigating a company, to pursue enforcement as a means of intimi-
dation.

Moreover, the effect of your May 19, 2022, interpretive rule is
different from solely enforcing the law. It is more akin to depu-
tizing State attorneys general to enforce the CFPA on behalf of the
CFPB, something Congress did not authorize.

How many actions has the CFPB initiated with State AGs since
the issuance of your interpretive rule?

Mr. CHOPRA. I don’t have an exact number, but I don’t think it
deviates from prior practice across multiple Directors.

Mrs. HOUCHIN. Reclaiming my time, would you check to see and
confirm in writing how many actions the CFPB has initiated?

Mr. CHOPRA. Yes.

Mrs. HoucHIN. Okay. Of these actions
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Mr. CHOPRA. When you say, “initiated,” do you mean, initiated
an enforcement action?

Mrs. HOUCHIN. Since the issuance of your interpretive rule with
State AGs.

Mr. CHOPRA. Okay.

Mrs. HoucHIN. Of these actions, can you explain to me why you
involved the State AG as opposed to prosecuting the action solely
under your own authority?

Mr. CHOPRA. We saw in the lead-up to the financial crisis how
preemption deleting State law had very negative effects on pro-
tecting inside State borders.

It is very common. The DOJ, the FTC, and others regularly part-
ner with State AGs and State agencies. Our statute requires us to
coordinate. We have memorandums of understanding (MOUs) with
States and others.

Mrs. HoucHIN. Okay.

Mr. CHOPRA. I think we are trying to do exactly what the law
is saying.

Mrs. HOUCHIN. Reclaiming my time, first of all, I just want to re-
iterate that Congress did not authorize the outside use of attorneys
general in this instance.

Does the CFPB——

Mr. CHOPRA. Congress explicitly authorized——

Mrs. HOUCHIN. Excuse me. Does the CFPB engage in forum
analysis when determining whether to institute an action in its
own capacity or to engage a State AG?

Mr. CHOPRA. We look at enforcement actions based on the com-
pany’s place of business, and whether we have any co-plaintiffs. We
do exactly, I think, what every other law enforcement agency does.

Mrs. HOUCHIN. The result of this interpretive rule, in some in-
stances, has resulted in competing enforcement actions between the
State’s actions and the CFPB’s actions.

The Administrative Procedure Act provides interested parties
with notice and an opportunity to be heard and the right to seek
judicial review of agency action. Why did you choose to issue an in-
terpretive rule regarding actions by State AGs as opposed to engag-
ing in a notice-and-comment rulemaking?

Mr. CHOPRA. It restated what the law already authorized, so this
was not creating any new obligations on the public.

Mrs. HoucHIN. Okay.

Mr. CHOPRA. But we were trying to be very clear that the CFPB
does not have a monopoly on consumer protection

Mrs. HOUCHIN. Director Chopra, I have one last question for you.

Mr. CHOPRA. Sure.

Mrs. HOUCHIN. By using the mechanism of an interpretive rule,
haven’t you avoided the requirements and the procedural protec-
tions of the Administrative Procedure Act?

Mr. CHOPRA. No.

Mrs. HOucCHIN. I strongly disagree. I do want to say that mem-
bers of this committee, including myself, will continue to provide
oversight to the Bureau and ensure that we make the Bureau re-
sponsive to the American people.

My time has expired.
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The gentleman from Tennessee, Mr. Ogles, is now recognized for
5 minutes.

Mr. OGLES. Madam Chairwoman, thank you. Mr. Chopra, we are
in the home stretch.

The data breach has been mentioned, and we have seen breaches
across the industry, in both the private and the public sector. So
obviously, I think we all have concerns there.

The CFPB’s small business lending final rule states that covered
financial institutions are required to collect and report to the CFPB
data on applications for credit for small businesses, including those
that are owned by women or minorities.

As it pertains to the data on women and minorities, what is the
purpose of collecting that data?

Mr. CHOPRA. That is in the statute. The statute requires the col-
lection for minority-owned businesses, and women-owned busi-
nesses.

I believe the statute has a number of objectives, including things
related to community development, fair lending, and more, but that
was not something that the CFPB decided. We were under court
order to implement that.

Mr. OGLES. Okay. Now, when it comes to that—and under-
standing that some of this was perhaps pushed on the agency, cor-
rect—do you think part of the intent is to prohibit or track dis-
crimination but also fraud and abuse?

Mr. CHOPRA. I think the primary purpose is like the Home Mort-
gage Disclosure Act, which collects similar data for mortgages, and
it is used, again, for community development, and data analysis,
but also to detect and deter potential discrimination.

Mr. OGLES. Part of that is identification, and I will borrow from
Senator Blackburn. As we are collecting this data, definitions are
important. So, from the agency’s perspective, what is a woman?

Mr. CHOPRA. The way in which the rule is specified is that a bor-
rower—we even published a sample forum—can self-identify as
to—there will be options for race and ethnicity. It is really up to
them. They don’t have to provide that information.

Mr. OGLES. Sure.

Mr. CHOPRA. There is a specific statutory right to refusal.

Mr. OGLES. You explained the process, but if data collection is
important, and it is a data point that is going to be used and
verified, whether it is in statute or not in statute, what, from the
agency’s perspective, what is a woman, and how do you define it?

Mr. CHOPRA. We don’t get into those questions.

Mr. OGLES. Then, why would you need that data?

Mr. CHOPRA. The agency was sued for not implementing——

Mr. OGLES. Have you come back to this committee, to Congress,
and said, Hey, we need some relief here, because this data point,
this data that we perhaps shouldn’t house, nor is it relevant to our
core mission, have you made that request?

Mr. CHOPRA. Fair lending is a part of our mission. The Equal
Credit Opportunity Act——

Mr. OGLES. But the data point that you have yet to define doesn’t
seem to be germane to——
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Mr. CHOPRA. The way it is defined is that a borrower gets to self-
select. We receive comments in the—the proposal was proposed be-
fore I was in office.

Mr. OGLES. I understand that, but you are explaining the process
of someone checking boxes. Again, you are collecting data. It would
seem

Mr. CHOPRA. We are actually reporting it.

Mr. OGLES. ——that that data is not relevant to your core mis-
sion.

Mr. CHOPRA. I don’t agree.

Mr. OGLES. I understand fair lending is part of your core mis-
sion, but if you can’t even define the definition of a woman, it is
a data point that you can’t use in any analysis that you might oth-
erwise make.

And so, you should be coming back and saying, we need relief
from this, this, this in particular.

Mr. CHOPRA. To be honest, that data is important for fair lend-
ing, and we try to put together and implement the statutory direc-
tives as faithfully as we could. I do think having knowledge on
women-owned businesses which did have challenges

Mr. OGLES. Women-owned businesses is an important data point,
just as you just said. So, what is a woman again, please?

Mr. CHOPRA. I don’t really know what you are suggesting here,
but the idea is that people are able——

Mr. OGLES. The idea is that

Mr. CHOPRA. to self-identify what——

Mr. OGLES. I will reclaim my time. In subcommittee, and when
we were talking about the CFPB, it was one of those moments. And
this is nothing personal against you, you were not the person who
put this in place, so please don’t take this personally.

Is the core mission of your agency, as has previously been done
by other agencies, and if there was an agency that should be dis-
banded, I will paraphrase Hamlet, “T'o be or not to be, yours should
die a painful death, ” because I do believe it is irrelevant. I do be-
lieve you have gone outside your core mission and you have abused
the authority that otherwise Congress should take back from you.

And I would argue in agreement with Mr. Donalds that you, your
agency—not you, sir, but your agency is unconstitutional.

With that, Madam Chairwoman, I yield back.

Mr. CHOPRA. There was a financial crisis

Mrs. HOUCHIN. The gentleman’s time has expired. The gen-
tleman yields back.

The Chair now recognizes Ms. Garcia.

Ms. GARCIA. Madam Chairwoman, I have a unanimous consent
request. I would like to submit two documents from the Consumer
Bankers Association, which clearly requests the CFPB to not only
issue rules but also issue guidance to help industry comply with
the law.

This seems to contradict what many of my colleagues on the
other side of the aisle are claiming, that the CFPB should not be
issuing guidance. In fact, the document reads, the case for regula-
tion through rulemaking——

Mrs. HoucHIN. Without objection, it is so ordered.

Ms. Garcia. Thank you.
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The Chair notes that some Members may have additional ques-
tions for this witness, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to this witness
and to place his responses in the record. Also, without objection,
Members will have 5 legislative days to submit extraneous mate-
rials to the Chair for inclusion in the record.

I ask you, Director Chopra, to please respond no later than July
14, 2023.

This hearing is adjourned.

[Whereupon, at 1:57 p.m., the hearing was adjourned.]
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Chairman McHenry, Ranking Member Waters, and Members of the Committee, thank you for
holding this hearing on the Consumer Financial Protection Bureau’s (CFPB) submission of its

Semiannual Report to Congress.

I am pleased to report that the CFPB continues to deliver tangible results for the public today,
ensuring that consumers are protected, while also preparing for the future as tech giants and
artificial intelligence reshape the industry. I will share a few observations about the state of the

American consumer, as well as some highlights of CFPB’s work.

American families continue to benefit from a resilient labor market. Consumer spending
continues to be robust, and borrowing has accelerated. Inflation in key categories, such as
vehicles, has contributed to rising levels of household debt. Americans now owe $17 trillion in
household debt, including mortgages, student loans, auto loans, and credit cards. Interest rates
are substantially higher than they were a few years ago, and some families are paying much more
on their credit cards and other loans. Overall, current indicators of distress on consumer credit
remain muted, though there are modest signs of increased delinquency. We will continue
monitoring the impact of changes in interest rates and home prices closely, as well as other
changes that might impact large segments of the population, such as upcoming resumption of

federal student loan payments.

The CFPB continues to be on high alert for shocks to the system that might unsettle household
financial stability. The failures of Silicon Valley Bank, Signature Bank, and First Republic Bank
highlighted significant vulnerabilities in the banking system, and regulators took a series of
extraordinary actions that limited the fallout to the broader economy. But it is clear policymakers

will need to take steps to avoid the need for emergency measures in the future.
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With respect to the CFPB’s mandated objectives, we have made major progress to propose,
finalize, or implement required rules on credit reporting for survivors of human trafficking, small
business lending data collection, PACE lending, the LIBOR transition, and more. We’re
reviewing old rules to find opportunities to simplify and future-proof them. We’ve built on the
work of my predecessor to publish more guidance and advisory opinions that especially help

small and nascent firms looking to develop new products and services.

We are focusing more heavily on supervision of nonbank financial firms, which have not always
been subjected to similar oversight as chartered banks and credit unions. We’ve activated unused

authorities to limit regulatory arbitrage by nonbank firms.

We have shifted the focus of our enforcement program away from targeting small businesses and
putting more attention on repeat offenders. Since then, we’ve recovered $4.6 billion in refunds

and penalties against violators.

We are handling an average of 10,000 consumer complaints each week and obtaining successful

resolutions for individuals outside of formal legal proceedings.

Equally important is our work to address how technology is transforming financial services. The
United States has a choice: will we harness technology to maintain relationship banking, drive
competition, and protect privacy? Or will we continue our lurch toward a system marked by

surveillance that is fully automated and controlled by a handful of firms?

The CFPB is working to ensure broad benefits for consumers and businesses alike when it comes
to technological advances. One of our most important initiatives is to accelerate the shift in the
United States to open banking, allowing consumers to more easily switch and gain access to new

products, while protecting personal financial data.
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The CFPB has been leading a number of efforts on artificial intelligence, and we’re working to
bring on more technical talent inside the agency. We’re taking steps to guard against algorithmic
bias across credit markets, and we’re working to ensure that data brokers respect longstanding

laws on the books. The work of the CFPB in today’s digital economy is more relevant than ever.

Thank you for the opportunity to appear before you. I look forward to responding to your

questions.
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ACA

INTERNATIONAL

June 12, 2023

Chairman Patrick McHenry Ranking Member Maxine Waters
House Financial Services Committee House Financial Services Committee
Washington, D.C. 20510 Washington, D.C. 20510

Dear Chairman McHenry and Ranking Member Waters:

On behalf of ACA International, the Association of Credit and Collection Professionals (“ACA” or
“Association”), I am writing regarding your hearing concerning the Semiannual Report of the
Consumer Financial Protection Bureau. ACA represents approximately 1,700 members, including
credit grantors, third-party collection agencies, asset buyers, attorneys, and vendor affiliates, in an
industry that employs more than 125,000 people worldwide. Most ACA member debt collection
companies, however, are small businesses. The debt collection workforce is ethnically diverse and
70% of employees are women.

Background about ACA International

ACA members play a critical role in protecting consumers and providing liquidity to lenders. ACA
members work with consumers to resolve their debts, which in turn saves every American household,
on average, more than $700, year after year. The accounts receivable management (“ARM”) industry
is instrumental in keeping America’s credit-based economy functioning with access to credit at the
lowest possible cost. For example, in 2018 the ARM industry returned over $90 billion to creditors
for goods and services they had provided to their customers. And in turn, the ARM industry’s
collections benefit all consumers by lowering the costs of goods and services—especially when
rising prices are impacting consumers’ quality of life throughout the country.

ACA members also follow comprehensive compliance policies, are diligent about employing strong
compliance management systems, and have high ethical standards to ensure consumers are treated
fairly and the wide range of federal and state laws that govern collections are followed. The
Association contributes to this end goal by providing timely industry-sponsored education as well as
compliance certifications. In short, ACA members are committed to assisting consumers as they
work together to resolve their financial obligations, all in accord with the Collector’s Pledge that all
consumers are treated with dignity and respect.

The Consumer Financial Protection Bureau (“CFPB” or “Bureau”) continues to target the work of the
ARM industry in several ways. One of the Bureau’s apparent objectives is to completely remove any
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reference to outstanding medical debts from all credit reports. This goal, if achieved, will result in
negative consequences to consumers and harm medical providers throughout the country.

The CFPB recently announced that it is planning to engage in a rulemaking under the Fair Credit
Reporting Act (FCRA) related to medical debt. The CFPB does not have jurisdictional authority over
many issues related to medical debt and has limited authority under the FCRA to engage in
rulemaking in this area. Yet, it appears adamant to get involved in medical debt issues, including an
apparent objective to further the concept of universal health care through the back end of the medical
system.

There are also serious concerns about the CFPB’s interpretive rule issued last year as an advisory
opinion on “junk fees” in the debt collection market. There is an existing judicial precedent that
supports the use of these convenience fees, and they are very common in modern payment
processing. Yet, the CFPB issued an advisory opinion without first engaging in a transparent and
deliberative process with all stakeholders to understand the consumer choice associated with these
fees. There was no effort to try to understand the benefits of why these fees are sometimes used in
payment processing.

As the ARM industry grapples with this advisory opinion, it is disappointing that the Bureau did not
provide a notice and comment period and opportunity for discussion before making these sweeping
changes. As further outlined below, the CFPB is also engaging in serious overreach in proposals
concerning nonbank registries. It has also deputized state attorneys general to go after financial
service providers, often seeking to double team financial companies and exhaust resources through
joint examination processes.

Accordingly, ACA urges Congress to consider the following concerns.
Areas of CFPB Overreach
1. CFPB Actions Surrounding Medical Debt

Director Chopra and other leaders in the CFPB have delivered public remarks that appear to
encourage nationwide credit reporting agencies (“NCRAs”) to not report unpaid medical debt. In
March 2022, the three NCRAs announced significant changes to the medical debt credit reporting
process. They announced that, effective July 1, 2022, paid medical debt will no longer be included on
consumer credit reports. In addition, the time period before unpaid medical debt appears on a
consumer’s credit report will be increased from six months to one year. In the first half of 2023,
Equifax, Experian, and TransUnion started to no longer include medical debt collections under at
least $500 on credit reports. Compounding this explosive action, in August 2022, VantageScore
announced that it will exclude all medical billing that is sent to collections from its credit scoring
model, making no differentiation between medically necessary and voluntary medical debt.

In the wake of these actions, the CFPB has taken credit for the NCRAs’ behavior in public forums
such as previous congressional testimony. ACA members have already seen evidence of their clients
in the medical space suffering because of the message behind the message telling consumers that they
do not have to pay their medical debt and will face no consequences if they do not. Last month alone,
ACA members working for medical providers throughout the country reported plummeting numbers
of consumers making payments, despite that many of them are insured and have the means to do so.
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The CFPB also recently announced that it will begin the rulemaking process under the FCRA to issue
rules related to medical debt. Please see the attached letter that explains why the CFPB does not have
the legal authority to do this and other related concerns about the impact this will have on medical
providers and the larger economy. '

1I. The CFPB’s Actions Surrounding Nonbank Registries Run Counter to the Law

ACA has outlined in detail to the CFPB concerns about why its actions to require certain nonbank
covered person entities to have registries is constitutionally flawed. One is related to final public
orders “repeat offenders.” 2 The other registry impacts entities that use form contracts and arbitration
agreements.®> As outlined in ACA’s letters included the in footnote, there are several legal and policy
reasons why these registries should not be made final. Much of the CFPB’s analysis in these
proposals is frankly inaccurate and paints the picture of flawed ideological views that disfavor
various industries, including the debt collection industry. Attempting to create new policies by
relying on outdated, non-quantifiable, and in some cases just plain made-up information is harmful to
consumers. Ignoring the will of Congress and its actions to strike down CFPB rules related to
arbitration under the Congressional Review Act also raises separation of powers concerns. As a
federal agency that is tasked with protecting consumers, the CFPB must do a better job to understand
the laws and regulations in place for the debt collection industry and have a better understanding of
its work for creditors throughout the country before making broad assumptions and accusations about
the use of consumer contracts and “repeat offenders.”

III. CFPB and White House Focus on Junk Fees is Flawed

In July 2022, the CFPB issued an Advisory Opinion on Debt Collectors’ Collection of Pay-to-Pay
Fees (the “Convenience Fee Rule”), which interprets language in the Fair Debt Collection Practices
Act (“FDCPA.”) to only allow debt collectors to charge credit card convenience fees in those
situations when state law explicitly authorizes the collection of such fees. CFPB Compliance Bulletin
2017-01, 82 FR 35936, 35936 (Aug. 2, 2017).* By promulgating the Convenience Fee Rule, the
CFPB is attempting to subvert the nationwide debate over FDCPA text in favor of its preferred
policy. Most troubling, it is demanding this change in law with a mere “interpretive rule,” which did
not include a notice and comment rulemaking.

Section 808(1) of the FDCPA prohibits debt collectors from collecting “any amount (including any
interest, fee, charge, or expense incidental to the principal obligation) unless such amount is
expressly authorized by the agreement creating the debt or permitted by law.” 15 U.S.C. § 1692f
(2022). Multiple courts have grappled with whether a credit card convenience fee elected by the
borrower to cover the debt collector’s credit card merchant interchange fees (which are set by a
Federal Reserve regulation) is permissible under this FDCPA provision.

! Letter to CFPB in ReS]ionse to NCLC petition https:/policymakers.acainternational.org/wp- o
content/uploads/2022/11/aca-response-to-nclc-petition-cIpb-November2022-final.pdf and Amicus Brief in CDIA v. Frey.,

available at https://policymakers.acainternational.org/wp-content/uploads/2022/12/cdia-aca-amicus-brief. pdf.

2 Comments of ACA International available at https:/policymakers.acainternational org/wp-content/uploads/2023/03/aca-
comments-cfpb-nonbank-registry-march2023.pdf.

3 Comments of ACA International available at https:/policymakers.acainternational.org/wp-content/uploads/2023/03/aca-
comments-cfpb-nonbank-contracts-march2023 pdf.

4 Debt Collection Practices (Regulation F); Pay-to-Pay Fees, CFPB, . o
https://files.consumerfinance.gov/f/documents/cfpb convenience-fees advisory-opinion 2022-06.pdf
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The CFPB’s reading since 2017 has vacillated. In a 2017 Compliance Bulletin, the Bureau said that a
fee was only “permitted by law” if it was expressly authorized by state law—the fact that a fee is not
prohibited is not enough to save it from Section 808(1) or Reg. F. CFPB, CFPB Compliance Bulletin
2017-01, 82 FR 35936, 35936 (Aug. 2, 2017). Conversely, when it promulgated Regulation F, it
“generally mirror[ed] the statute” on the topic of charges permitted by law. 85 FR 76734, 76833
(2022). As relevant here, Regulation F provides that “[a] debt collector must not collect any amount
unless such amount is expressly authorized by the agreement creating the debt or permitted by law.”
12 CFR § 1006.22(b) (2022).

In contrast, the Bureau’s 2022 “advisory opinion” reverted to its 2017 position. The 2022 advisory
opinion in effect rewrote the Regulation F provision to swap “permitted by law” with “expressly
authorized by law.”

When the CFPB moves the goal post on industry without following the notice and comment process,
there will be unintended consequences. For example, some consumers for a variety of reasons choose
to pay their bills with a credit card even though a fee is associated with those payments. However,
those payment methods can save consumers time and potentially other costs (such as ordering new
checks). The federal government should not eliminate consumers’ choices without the material data
and information to make those decisions. It also should not be making arbitrary decisions to classify
certain financial services fees as “junk” based on ideological views.

1V. Coordination with Attorneys General Should be Fair and Reasonable

Last year, the CFPB issued an interpretative rule “to provide further clarity regarding the scope of
state enforcement.” According to the interpretive rule, Section 1042 of the Consumer Financial
Protection Act (“CFPA”) allows the CFPB to authorize state attorneys general to independently
enforce federal consumer financial laws, regulations, and Bureau consent orders. The message the
CFPB has clearly been sending, and actions it has taken, have resulted in numerous instances of
duplicative actions from the Bureau and state attorneys general. Members of Congress recently
pointed out that, “It is clear that state attorneys general may enforce the CFPA in cases where the
CFPB has not. But the statute does not allow for a state attorney general to become a party to an
existing CFPB enforcement action. It is therefore inappropriate for the CFPB to recruit a state
attorney general that is not otherwise investigating a company to pursue enforcement as a means of
intimidation.

When bad actors are engaging in abusive behavior, ACA supports targeted efforts to eliminate
illegal activity. However, seeking to intimidate or burden legitimate businesses by engaging in
duplicative enforcement with the states is not a good use of anyone’s resources, and the costs are
ultimately passed on to consumers. When businesses are spending time dealing with duplicative
supervision or enforcement actions, they are not innovating and focusing on solving consumers’
problems. Congress created the CFPB to protect consumers, not to rally states to work in concert
with them to target certain disfavored industries or businesses.

Thank you for your attention to the concerns of the ARM industry. Please let me know if you have
any questions.



Scott Purcell
Chief Executive Officer
ACA International
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PATRICK McHENRY, NC i MAXINE WATERS, CA
CHAIRMAN RANKING MEMBER

LUnited States Fovsc of Representatioes
One Nondred Eighteenth Congress

Committee on Financial Scroices
2129 Ravburn 1ouse Office Building
Aashington, DC 20515

June 14, 2023

The Honorable Rohit Chopra

Director

Consumer Financial Protection Bureau
1700 G Street NW

Washington, D.C. 20552

Dear Director Chopra:

We write to request information regarding the Consumer Financial Protection Bureau’s
(CFPB) responsiveness to public requests under the Freedom of Information Act (FOIA). It has
come to the Committee’s attention that the CFPB may not be complying with the timelines
prescribed by statute and not providing responsive information to public requests.

As you know, the FOIA enables members of the public to request records from
government agencies. The FOIA provides that when an agency receives a proper request, it
“must determine within twenty [working] days . . . whether to comply with such request.”! The
CFPB’s website further states that it is the goal of the CFPB “to respond within the time frame
outlined in the Freedom of Information Act,” however, the CFPB’s ability to meet this goal may
vary with the complexity of the request.? While FOIA allows an extension of the twenty-day
time limit in “unusual circumstances,”* timely and responsive production of agency information
is crucial an open and transparent government.

The FOIA permits agencies to toll this twenty-day time period under two circumstances:
(1) to allow time for the agency to obtain information from the requester; and (2) as “necessary”
to clarify fee-related issues with the requester.* Tolling of the twenty-day period limited to
situations where the agency is awaiting information that it has “reasonably requested” from the
FOIA requester.’

15 U.S.C. § 552(2)(6)(A)(0).

2 FOIA FAQs, Consumer Financial Protection Bureau, https://www.consumerfinance.gov/foia-requests/faqs/.
315U.S.C. § 552(a)(6)(B)(i); See CREW v. FEC, 711 F.3d 180, 189 (D.C. Cir. 2013) (noting that agencies can
extend twenty-working-day timeline to thirty working days if unusual circumstances delay ability to search for,
collect, examine, and consult regarding responsive documents).

15U.S.C. § 552(a)(6)(A)ii).

* Id. See OIP Guidance: New Limitations on Tolling the FOIA's Response Time (posted 11/18/2008) (advising that,
if contacting requester for non-fee-related information more than one time will facilitate processing of request,
agency is free to do so, but clock will continue to run); see also OIP Guidance: The Importance of Good
Communication with FOIA Requesters (posted 3/1/2010) (noting that agencies should work "'in a spirit of
cooperation™ with requesters and "'[u]necessary bureaucratic hurdles have no place in 'new era of open
Government™).
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It is concerning to receive notice that the CFPB is not complying with the timelines
outlined in FOIA and that it does not provide responsive information when the CFPB does
provide a response. It is our understanding that in some cases the CFPB has taken nearly a year
to respond after an original FOIA request was made. When the CFPB does respond, it has
redacted virtually all material information that was requested. The CFPB has also deemed
several trade associations who are acting on behalf of their members as commercial requestors,
meaning they are required to pay significant fees to receive redacted documents. This practice of
unnecessary redaction and unresponsive behavior is impeding the constitutional rights of the
public to redress grievances with the unaccountable CFPB. Furthermore, the FOIA reports and
logs on the CFPB website are severely outdated and do not include the number of requests made
of the CFPB, creating an additional lack of transparency for the public.

To assist the Committee in understanding the CFPB’s approach to responding to FOIA requests,
please provide answers to the following:

1. A full and accurate list of all FOIA requests made since January 2022 and their status.
2. Alist of all requests that were not completed in the timeline outlined in FOIA.

3. Information about how the decision is made to redact requested information.

Please provide your response as soon as possible, but no later than June 30, 2023. Contact

Michael Case of the Committee’s Majority Staff at michael.case@mail.house.gov with any
questions regarding this request. Thank you for your attention to this important matter.

Sincerely,
Bill Huizenga Andy B v
Chairman of the Subtommittee on Chairman of fie Subcommittee on
Oversight and Investigations Financial Institutions and Monetary Policy

House Committee on Financial Services House Committee on Financial Services
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CONSUMER
k BANKERS
4 | ASsOCIATION

June 8, 2023

The Honorable Patrick McHenry The Honorable Maxine Waters
Chairman Ranking Member

House Committee on Financial Services House Committee on Financial Services
2129 Rayburn House Office Building 4340 O’Neill House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman McHenry and Ranking Member Waters:

The Consumer Bankers Association (CBA) submits the following comments for the hearing entitled
“The Semi-Annual Report of the Bureau of Consumer Financial Protection.” We appreciate the
committee’s continued oversight of the Consumer Financial Protection Bureau (CFPB or Bureau)
and its activities. CBA is the voice of the retail banking industry whose products and services
provide access to credit to millions of consumers and small businesses. Our members operate in all
50 states, serve more than 150 million Americans, and collectively hold two-thirds of the country’s
total depository assets.

The CFPB was created in 2011 by the Dodd-Frank Act and has seen no significant changes to its
structure since it became operational. Since its inception, the Bureau has been a political lightning
rod, instead of a steady and consistent voice for consumer protection regulation expected from a
world class regulator. Recent actions taken by the Bureau have established new regulatory
requirements for banks outside of the rulemaking process required by the Administrative Procedure
Act, and, under the current leadership, the Bureau seeks minimal input from the industry it is
responsible for overseeing. This is in stark contrast to the open dialogue that the banking industry
experienced with multiple previous CFPB Directors, regardless of party affiliation. Furthermore, the
current Director’s nearly constant and public attacks on banks erode consumer confidence in the
banking system and undermine efforts to bring more consumers into highly regulated and time-
tested depository intuitions.

In this letter, we offer legislative and regulatory suggestions to lawmakers and the Bureau for the
purpose of ensuring consumers continue to have access to highly regulated financial products that
enable them to achieve their financial goals. Topics discussed include: (1) credit card late fees, (2)
Dodd-Frank Section 1071 implementation, (3) needed changes to the Bureau’s UDAAP authority,
and (4) structural reforms to the Bureau.

Credit Card Late Fees

On February 1, 2023, the CFPB announced a Notice of Proposed Rulemaking (NPRM) on credit
card late fees that would drastically alter the credit card late fees landscape. Comments were due on
May 3, 2023. This NPRM is part of the Biden Administration’s overarching campaign against “junk
fees,” which seeks to reduce fees in several industries, including but not limited to hotel and
lodging, transportation, and entertainment, and received national recognition in the President’s State
of the Union Address.

Under current Federal Reserve regulations, (1) the credit card late fee safe harbor is $30 for the first
late payment and $41 for a subsequent late payment, (2) these safe harbor amounts are adjusted
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annually for inflation, and (3) late fees cannot be more than 100% of the required minimum
payment. The NPRM proposes to (1) reduce the safe harbor amount to $8, (2) eliminate the annual
inflation adjustment, and (3) cap late fees at 25% of the required minimum payment.

As proposed, this rule would have significant negative impacts on both credit card customers and
issuers. The Bureau claims that this rule could help some credit card customers, but the proposal
directly points to the Bureau’s lack of data analysis needed to truly understand its consumer impact.
The Bureau acknowledged that cardholders who never pay late— which the CFPB’s own data
indicates is 74 percent of all Americans with credit cards—! will not benefit from the reduced
fees and could experience “...higher maintenance fees, lower rewards, or higher interest on
interest-paying accounts,” and increased costs could completely negate any benefits.2 Banks
are required by their prudential regulators to manage and offset credit risk, and a reduction
of the ability for financial institutions to recoup costs would result in a tightening of credit
availability for some consumers.

Additionally, the proposal would reduce competition in the credit card marketplace by forcing
some card issuers to exit the market entirely because they will be unable to cover the costs
associated with funding card operations. Lowering the safe harbor would also provide a
weaker or nonexistent deterrent effect, likely resulting in a greater share of late-paying and
delinquent accounts, which may ultimately cause more consumers who have delinquent accounts to
be reported to credit bureaus, leading to lower credit scores.

Aside from the deeply flawed policies in the proposed rule, it is also procedurally deficient. The
CFPB did not conduct a thorough analysis of the available economic literature on the effects or late
fees, and the analysis that the CFPB did perform was not done in a transparent and consistent
manner. The Bureau’s flawed assumptions and deficient analysis have resulted in incorrect
conclusions about the benefits and harms to consumers, as well as the costs issuers face in the
marketplace. Finally, a Small Business Regulatory Enforcement Fairness Act (SBREFA) panel is
required when a rulemaking will have a significant economic impact on a substantial number of
small entities. CBA and other trades stated in their joint trades response to the ANPR on credit card
late fees that a SBREFA panel should be required because “[0]f the approximately 824 credit card-
issuing banks, more than half (452) have assets less than $750 million, and of the 3,172 credit card-
issuing credit unions, nearly 85 percent (2,682) have assets less than $750 million.”® Despite this,
the Bureau has failed to hold a SBREFA panel.

Dodd-Frank Section 1071 Implementation

On March 30, 2023, the CFPB released its long-awaited final rule implementing Section 1071 of the
Dodd-Frank Act.* Section 1071 requires small business lenders to compile, maintain, and report
information regarding loan applications made by woman- and minority-owned small businesses,
with the goal of expanding access to credit in underserved communities. Implementation of these
requirements is an enormous undertaking, so much so that some lenders may choose to terminate

1 https://files.consumerfinance.gov/f/documents/cfpb_credit-card-late-fees_report 2022-03.pdf

2 https://www.consumerfinance. gov/about-us/newsroom/cfpb-proposes-rule-to-rein-in-excessive-credit-card-late-fees/

3 https://www.consumerbankers.com/cba-issues/comment-letters/joint-trades-comment-letter-lat S-anpr

4 https://www.consumerfinance. gov/about-us/newsroom/cfpb-finalizes-rule-to-create-a-new-data-set-on-small-business-

lending-in-america/
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their small business lending programs altogether because of the compliance costs.

The most fundamental change that needs to be made to the final rule is an extension of the
implementation deadline. The final rule requires larger lenders, defined as originating at least 2,500
small business loans a year, to collect 1071 data starting October 1, 2024. This short, 18 month
implementation period is not sufficient and should be extended to 36 months.

The rule defines a small business as one with annual revenue of less than $5 million. While a
standard definition is positive, this threshold is too high and requires data collection and reporting
on businesses that often have an existing relationship with a financial institution and typically do
not experience difficulty accessing credit.

CBA appreciates that the final rule provides that this data reporting is optional for small business
loan borrowers, and that lenders can rely on the information provided by borrowers (i.e. race and
gender) without the need to independently verify it. However, the CFPB has stated that if a lender
has a low response rate from its borrowers, that will be considered a sign that the lender could be
discouraging borrowers from responding, and could become a supervisory problem. This is a
troublesome contradiction and could lead to unnecessary scrutiny of lenders that are complying in
good faith.

Needed Changes to the Bureau’s UDAAP Authority

For decades, Congress has never used the statutory concepts of “unfairness” and “discrimination”
interchangeably. Rather, they are distinct, and each has a well-established meaning and scope of
application. Congress did not authorize or intend for the CFPB to fill gaps between the clearly
articulated boundaries of antidiscrimination statutes with its unfair, deceptive, and abusive acts or
practices (UDAAP) authority.

In March 2022, the CFPB ignored required rulemaking procedures and sought to conflate the
concepts of unfairness and discrimination by announcing that it will begin examining financial
institutions for alleged discriminatory conduct that it deems “unfair” under its UDAAP authority.
The CFPB also revised its exam manual to reflect its new view that “unfairness” can be applied to
allegedly discriminatory practices. The CFPB’s action has created significant uncertainty in the
financial services marketplace to the detriment of consumers and banks alike, and it raises profound
substantive and procedural legal concerns. The CFPB’s actions have left industry with little choice
but to pursue legal correction of the issue. In September 2022, CBA and other trades filed a lawsuit
challenging the CFPB’s position on several grounds, including the agency’s lack of statutory
authority and failure to follow appropriate rulemaking procedures.® This case is on hold pending the
Supreme Court’s decision in the CFPB funding mechanism case, Selia Law v. CFPB.

Given the Bureau’s misuse of its UDAAP authority, reforms are needed. CBA calls on Congress to
enact due process protections under UDAAP consistent with those adopted by the CFPB in 2020,
which were subsequently reversed by the current CFPB Director.® These include: (1) not
challenging conduct as abusive when the benefits to consumers outweigh the alleged harms, (2) not

* https://www.consumerbankers.com/cba-media-center/media-releases/cba-leading-financial-groups-pursue-legal -

action-against-cfp
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conflating the concept of abusive with unfair or deceptive, (3) providing regulated entities with an
opportunity to cure violations, (4) reiterating that discrimination is not part of UDAAP, and (5)
seeking monetary relief only when there has been a lack of good faith effort to comply with the law
(not to impede the Bureau’s ability to seek restitution for consumers who have experienced actual
harm).

Structural CFPB Reforms

CBA appreciates the House Financial Services Committee’s actions on meaningful reforms to the
CFPB. In April, the committee passed H.R. 2798, the CFPB Transparency and Accountability
Reform Act, which includes four bills that CBA supports: (1) changing the Bureau’s leadership
structure from a single Director to a bipartisan commission, (2) placing the Bureau under the annual
Congressional appropriations process, (3) requiring robust cost-benefit analysis with rulemakings,
and (4) establishing an independent CFPB Inspector General. These reforms will bring greater
accountability and transparency to the Bureau and will ensure proper checks and balances are
applied to a regulator with such a broad scope and influence over the financial services marketplace.

Conclusion

The consumer financial services marketplace thrives when the regulatory agencies overseeing the
institutions that provide products and services to consumers and small businesses issue rules and
guidance that are developed through a transparent and consistent regulatory process. Further,
consumers are only protected when financial products and services are subject to consistent
consumer protections, not changes to regulation due to one particular ideological view. CBA stands
ready to work with Congress and the CFPB to implement legislative and regulatory improvements
to the Bureau to achieve these goals, and we appreciate the opportunity to submit this statement for
the record.

Sincerely,

Lindsey D. Johnson
President and CEO
Consumer Bankers Association
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National President & CEO Washingfon, DC 20003-3799
CUNA Association Prone: 2026065745
June 14, 2023
The Honorable Patrick McHenry The Honorable Maxine Waters
Chairman Ranking Member
Committee on Financial Services Committee on Financial Services
United States House of Representatives United States House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Chairman McHenry and Ranking Member Waters:

On behalf of the Credit Union National Association (CUNA), I am writing regarding the Committee’s
hearing entitled, The Semi-Annual Report of the Bureau of Consumer Financial Protection. CUNA
represents America’s credit unions and their more than 135 million members.

Credit unions are the original consumer financial protectors. Because of the not-for-profit, member-
owned cooperative structure, credit unions are not subject to the same profit-first motives that have
become characteristic of for-profit financial services providers. This distinction, combined with a
track-record of providing consumer- friendly financial services, is a key reason that rules and
regulations should be tailored so they are not overly burdensome on credit unions.

Unfortunately, the Consumer Financial Protection Bureau (CFPB or Bureau) has missed many
opportunities to leverage credit unions’ mission and history to the benefit of consumers and finalized
regulations that ultimately hampered credit unions and their members. Consumers lose when one-
size-fits-all rules force credit unions to pull back safe and affordable options from the market, pushing
consumers into the arms of entities engaged in the very activity the CFPB’s rules were designed to
curtail. Under Director Rohit Chopra’s leadership, the Bureau has yet again missed numerous
opportunities to recalibrate its approach to regulation in a manner that fulfills its consumer protection
mission without impeding consumers’ access to credit or safe and affordable financial products and
services.

Credit unions’ commitment to member service is a key reason why credit union members are among
the most financially healthy in America and agree that their credit union cares about them. According
to CUNA’s 2023 National Voter Poll, consumers who use credit unions are 60 percent more likely
than their counterparts who do not use credit unions to respond “very positively” to the fact that they
“can trust” their financial institution. Further, credit union members are 50 percent more likely than
nonmembers to respond “very positively” to the fact that their institution “cares about” their financial
well-being and are 60% more likely to say their institution “has positively impacted” their financial
well-being. This sentiment reflects exactly the type of relationship banking that Director Rohit Chopra
has stated he wanted to become commonplace in the consumer financial services markets.
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We would like to take this opportunity to highlight for Congress several key principles we believe
should guide any CFPB action. These principles were developed in consultation with our member
credit unions.

Use the Bureau’s authority in a manner consistent with the original purpose of the CFPB and
the spirit of the Dodd-Frank Act

Congress created the CFPB specifically to address the irresponsible lending and banking practices of
large too- big-to-fail banks and unregulated sectors of the consumer financial services marketplace.
These entities are where the Bureau should dedicate most of its time and resources. If the Bureau
spent fewer resources on regulating and supervising credit unions and other small lenders subject to
federal prudential regulation, then it will have more available to focus on the businesses actively
engaged in objectionable practices that exploit consumers. We believe this balance can be
accomplished without sacrificing important consumer protections.

Credit unions remain one of the most heavily regulated entities in the country, even though they did
not engage in the anti-consumer practices that caused the financial crisis. Despite our pro-consumer
history, credit unions have repeatedly been lumped in with others through the promulgation of overly
broad rulemakings, increasing compliance costs without a material benefit for consumers. In fact, the
increasing cost and complexity of regulatory compliance remains a contributing factor in the
significant consolidation taking place among community-based financial institutions. Ultimately,
consumers lose when fewer choices are in the marketplace, resulting in a higher cost of financial
services and reduced access to local community-based providers.

Appropriately tailor regulations to reduce disruption for community-based financial
institutions

In the wake of the financial crisis, Congress contemplated the need for exemptions to certain rules
and crafted the Dodd-Frank Wall Street Reform and Consumer Protection Act (the Dodd-Frank Act)
to authorize the Bureau to tailor its rules to avoid adverse outcomes for consumers and regulated
entities. Congress deliberately provided this express authority in Section 1022 of the Dodd-Frank Act:

The Bureau, by rule, may conditionally or unconditionally exempt any class of covered
persons, service providers or consumer financial products or services from any provision of
this title, or from any rule issued under this title (Emphasis added.)

These words are unambiguous, and Congress clearly granted the Bureau broad authority to tailor
regulations in a manner consistent with the best interest of consumers. We appreciate that the Bureau
has used its Section 1022 authority in some rulemakings to create exemptions based on asset size,
loan volume, the merits of a specific product, or other factors. However, we believe the Bureau should
use its exemption authority more consistently and to greater effect.

Credit unions and Credit Union Service Organizations (CUSOs) should be considered for and receive
appropriate exemptions from some of the Bureau’s regulatory requirements. It is critically important
for the Bureau to understand that credit unions are not asking to be exempt from all its rules; instead,
we ask the Bureau to carefully consider the downstream impact of its rules and how those rules —
without appropriate tailoring — could negatively affect the ability of consumers to access financial
products and services from reputable, community-based financial institutions.
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Be consistent and transparent during the development and implementation of rulemakings and
supervision and enforcement policies

The current CFPB structure vests substantial authority in the Director. It is critical for the CFPB
Director to avoid disrupting the efficient functioning of markets due to unnecessary secrecy, surprise
regulation, “gotcha” enforcement, or the pursuit of political goals. Often, it is consumers themselves
that are negatively affected by opaque, abrupt, or extreme changes in policy from one administration
to the next.

We believe the CFPB should emphasize regular and open communication with financial services
providers and be transparent during the policymaking process. An open communication posture
would generate goodwill with industry and further both consumer protections and proper due process.
To that end, CUNA is ready and willing to assist in communicating and amplifying any critical
information from the Bureau to credit unions and their members. We are also at the Bureau’s disposal
to solicit feedback from our members, as stakeholder input is critical to an efficient and effective
regulatory environment.

Relatedly, we encourage the Bureau to regularly conduct reviews of its regulations in the interest of
streamlining and eliminating outdated or superfluous requirements, increasing the efficiency of rules,
or to provide exemptions where appropriate. However, it is critical that the Bureau keep in mind that
any change in regulation—even a change intended to reduce complexity—always comes with a cost.
For most Bureau rulemakings, the Dodd- Frank Act and the Regulatory Flexibility Act provide
specified review processes intended to assist in identifying necessary or appropriate regulatory
changes after the rule has been “in the field” for a reasonable time period. Therefore, the Bureau
should reserve the adoption of substantial changes to rules or policies for cases where there are
compelling data-based reasons for doing so or an imminent need that addresses a specified consumer
impact.

Consult with NCUA during the policymaking process and avoid implementing duplicative or
contradictory policies

Throughout their history, credit unions have been supervised by several different federal agencies.
The lesson that comes through clearly, based on these different supervisory arrangements, is that
credit unions are best positioned to succeed when policy decisions affecting them are made by a
regulatory agency that has significant familiarity with the characteristics that differentiate them from
other financial services providers. The National Credit Union Administration (NCUA or agency), due
to its half-century of experience regulating credit unions, has a special understanding of the credit
union model as well as the environmental and operational challenges credit unions face daily. For
that reason, the CFPB should work more closely with the agency throughout the policymaking
process and avoid implementing policies that conflict with or are duplicative of those issued by the
agency, especially regarding examinations.
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Provide certainty to regulated entities by adopting clear “rules of the road” and prioritizing
internal consistency

The past decade has seen a massive increase in new consumer financial services regulations. This
environment is particularly burdensome for credit unions which, unlike big banks, do not have scores
of legal experts in house to assist with compliance questions. Given the heightened nature of the
regulatory landscape, it is important that the Bureau provide certainty to regulated entities through
the adoption of clear “rules of the road,” internal consistency from the Director’s office down to the
field examiners, and robust guidance and implementation support.

In that spirit, we encourage the Bureau to provide helpful compliance resources, especially interactive
webinars on final rules and Small Entity Compliance Guides, that help stakeholders understand
regulatory expectations. We also encourage the Bureau to be proactive and continue providing
compliance resources after final action as questions in need of clarification are identified. For
example, the Bureau’s recent implementation of an Advisory Opinion program is a positive
development and should be maintained.

Regarding clarity, we oppose the Bureau adopting a “regulation by enforcement” approach to
policymaking. We believe if the Bureau wants to make actionable policy, then it should consider
proposing clear regulations pursuant to the Administrative Procedure Act (APA) process instead of
using its enforcement authority against financial institutions expecting the subsequent consent order
to serve as a means for others to determine what practices are in violation of the law. We also caution
against an unproductive and inflammatory “regulation by press release” approach to governance
characterized by clearly politicized press releases intended to serve as a bully pulpit.

Conduct thorough research prior to the adoption of a new rule or policy and base policy
decisions on relevant data

The Bureau prides itself on being a modern, data-driven regulator. Former Director Cordray often
referred to the data beneath consumer complaints as the Bureau’s “compass,” playing a key role in
identifying and prioritizing the Bureau’s actions, including in the realm of rulemakings. However,
data for data’s sake is insufficient, and it is critical that the Bureau’s policy and regulatory decisions
be wholly supported by relevant, timely, representative data. Unfortunately, it has been common for
a CFPB rulemaking to lack {or at least appear to the public to lack) sufficient evidence, data, research,
or other information to substantiate assertions within the rulemaking. We challenge the CFPB to set
a new standard for evidence-based rulemaking decisions and processes.

Tt is critical that the Bureau base its decisions on data specific to the entities it intends to regulate
through an action. For example, relying on bank data to justify a rulemaking that also covers credit
unions without evaluating credit union-specific data is misguided. Almost equally critical is that the
Bureau be wholly transparent in its reliance on data, ensuring the public has access to the same
information—absent confidential and personally- identifiable information—the Bureau reliesonas a
foundation of its rulemakings.
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Ensure continued access to credit from reputable providers

Credit unions often provide the safest and most affordable loan options for consumers in need of
credit. When developing rulemakings overseeing lending, the Bureau should carefully evaluate and
consider the impact a policy decision may have on the availability of credit for consumers, especially
when the action is likely to impact the cost of credit. For example, CUNA called for the Bureau’s rule
governing short-term, small dollar lending to be meaningfully tailored to address predatory payday
lending while not inhibiting credit unions from offering responsible credit products to members in
need. It is important that the CFPB strike an appropriate balance between its consumer protection
mission and the availability of products and services. This balance is critical whether the productis a
mortgage, credit card, or emergency loan. Many consumers rely on access to credit to manage their
everyday finances and the Bureau should ensure reputable providers, especially community-based
providers, are able to meet those needs.

Encourage and support innovation in the consumer financial services marketplace

Innovation, through technology and other creative solutions, has the potential to enhance the delivery
and quality of financial products and services to consumers. In recent years, credit unions have been
at the vanguard of innovation as a byproduct of their cooperative nature, member-driven focus, and
relatively small size. Consumers benefit when financial institutions are provided with more
opportunities, under the careful oversight of regulators, to pursue fresh answers to traditional
questions. For this reason, CUNA supports the CFPB’s recent efforts to revitalize its approach to
innovation through the adoption of mechanisms like the revised Trial Disclosure Program, the No-
Action Letter Policy, and the regulatory “sandbox” policy. These policies should be maintained and,
where appropriate, expanded upon. However, the Bureau should not approach innovation in a manner
that places traditional depository institutions at a disadvantage compared to another business model.
Ultimately, credit unions must be given equal access to innovation policies and programs.

Additional Issues of Concern for Credit Unions

Fees

The cooperative structure of credit unions ensures earnings — including fee income ~ are returned are
returned to members in the form of lower interest rates on {oans, higher interest on deposits, and lower
fees. In fact, credit unions exist only to serve their members, and the relationship between credit
unions and their members is fundamentally stronger than the relationship other financial service
providers have with their customers.
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The CFPB and the Administration have repeatedly classified a broad range of ordinary fees in the
consumer financial services market as so-called “junk fees” obscuring the true cost of financial
services.! In the press release for this proposal, Director Chopra went so far as to say “[o]ver a decade
ago, Congress banned excessive credit card late fees, but companies have exploited a regulatory
loophole that has allowed them to escape scrutiny for charging an otherwise illegal junk fee.”> We
would argue that a legally established safe harbor is not a “regulatory loophole” and this government-
wide effort to characterize all fees as “junk fees” appears to be little more than a convenient public
relations tactic intended to divert the public’s attention away from the ever-increasing cost of
everyday goods and services arising out of an environment of high inflation and other economic
pressures. We strongly object to the government’s inflammatory messaging as it is intentionally
misleading and clearly wrong-headed.

In multiple press releases, the CFPB has attempted to lump together fees levied in truly opaque
markets outside of the Bureau’s jurisdiction with the clearly disclosed, heavily regulated financial
institution fees that are incurred in direct response to specific actions (7.e., a late payment). For
example, in launching its junk fee initiative the Bureau highlighted that “hotels and concert venues
advertise rates, only to add ‘resort fees’ and “service fees’ after the fact.”> While that may be a true
assessment of fees in the entertainment and leisure industries, the Bureau would do itself a service by
focusing on the state of the consumer financial services market, where fees are clearly governed by
robust disclosure requirements that prevent “surprise” fees after the fact.

It’s especially perplexing that the Bureau would choose to characterize nearly all fees as “hidden”
when most of the rules governing bank and credit union fees are either promulgated or administered
by the CFPB itself. In particular, Regulation Z specifically requires disclosures, at application or
solicitation, outlining the amount of and circumstances resulting in fees for a consumer’s credit card
account. Similarly, Regulation E requires disclosures, before account opening, of all fees associated
with other consumer accounts. These regulations are actively administered by the Bureau, including
the precise scope and timing of the disclosures. These two examples, while not nearly comprehensive,
reveal the extensive network of legal protections created precisely to prevent these fees from being
“hidden” from consumers, as the Bureau alleges.

America’s credit unions stand as the epitome of consumer protection in practice. As part of our
member-owned structure, credit union members can rely on fair and equitable treatment by their credit
union because they have a voice and a vote in its operation. This fairness extends to the level of fees
charged in exchange for services or as a penalty.

! See Consumer Financial Protection Bureau, Junk Fees Landing Page, available at
https://www.consumerfinance.gov/rules-policy/junk-fees/. See also Consumer Financial Protection Bureau, Blog Post,
The hidden cost of junk fees (Feb. 2, 2022), gvailable at https:/fwww.consumerfinance. gov/about-us/blog/hidden-cost-
junk-fees/. See also Consumer Financial Protection Bureau, Blog Post, As Outstanding Credit Card Debt Hits New
High, the CFPB is Focusing on Ways to Increase Competition and Reduce Costs (Apr. 17, 2023), available at
https://www.experian.com/blogs/ask-experian/can-my-credit-score-affect-renting/. See White House (@whitehouse),
Instagram, “The Biden-Harris Administration is taking action to get Jots of these fees under control.” (the picture shows
“Credit Card Late Fee $31.00 in a list of other “junk fees™ Mar. 3, 2023))

2 Press Release, Consnmer Financial Protection Bureau, CFPB Proposes Rule to Rein in Excessive Credit Card Late
Fees (Feb. 1, 2023), available at https://www.consumerfinance. gov/about-us/newsroom/cfpb-proposes-rule-to-rein-in-
excessive-credit-card-late-fees/.

3 Press Release. Consumer Financial Protection Bureau, Consumer Financial Protection Bureau Launches Initiative to
Save Americans Billions in Junk Fees (Jan. 26, 2022), available at hitps://www .consumerfinance. gov/about-
us/newsroom/consumer-financial-protection-burcau-launches-initiative-to-save-americans-billions-in-junk-fees/.
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Regulating New and Emerging Service Providers

Credit unions are increasingly concerned that unregulated providers are increasingly engaged in
financial activities by offering products intended to be glossy, tech-savvy alternatives to traditional
loan products. These non-financial institution providers often strive to offer these products without
being subject to robust consumer protection laws and regulations in place for banks and credit unions.
We believe there is value in the Bureau using its market monitoring authority to further explore these
products and the companies that offer them as they begin serving a larger segment of consumers’
financing purchases.

While credit unions welcome innovation in the market, we are concerned the exponential growth of
alternative financial services products has outpaced prudent regulatory oversight and could ultimately
result in consumer harm. In addition, the absence of effective oversight creates an uneven playing
field to the material disadvantage of traditional lenders. Credit unions and other well-established
financial service providers are heavily regulated for safety and soundness and consumer protection
regulatory compliance. Congress and the CFPB should ensure consumer protections always run with
a product or service, not with the entity providing the products or service.

Credit Reporting

Credit unions strongly believe that an accurate credit reporting system benefits borrowers and lenders
alike. Lenders rely on an accurate and complete record of a borrower’s credit situation to make
underwriting decisions. Legislative or regulatory actions intended to remove or modify certain types
of debt from the credit reporting system will do long-term damage to lending and the ability of
borrowers to get the loans they need to buy a home, start a small business, or achieve a higher
education.

Blanket restrictions on the reporting or consideration of certain debt will prevent lenders from seeing
borrowers’ complete debt circumstances and cloud lenders’ ability to fairly assess borrowers’
creditworthiness. An incomplete view of borrowers” credit history reduces lender confidence in credit
reports and scores, impacting pricing decisions and credit availability. The borrowers most impacted
by the consequences of inaccurate credit reports will be low- and moderate-income borrowers whose
financial well-being could benefit the most from access to affordable credit from a credit union.

All-In Interest Rate Cap

CUNA strongly opposes proposals that would seek to establish a national “all<in” usury cap
applicable to credit unions. Pursuant to the Federal Credit Union Act, federally chartered credit unions
already comply with a usury cap administered by the National Credit Union Administration (NCUA
or agency) Board. State chartered credit unions comply with the usury laws set by their respective
jurisdictions.
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Credit unions are often the safest and most affordable options for consumers in need of small dollar
credit. In many cases, creditunions’ small dollar loans are specifically designed to be a direct response
to the harm caused by high-cost payday lenders and intended to put members back on the path to
financial health. In fact, these products are often paired with other features intended to ensure the
member is being set up to succeed, including — but not limited to — flexible repayment options,
financial education resources, savings incentives, and credit counseling. We must caution Congress
against establishing rigid restrictions on lending that reduce members’ access to sensible loan options
from local credit unions.

Debt Collection

Credit unions urge caution with legislation that would expand the scope of the Fair Debt Collection
Practices Act (FDCPA) to cover business loans. Such an expansion could potentially disrupt the
management of commercial lending portfolios, increase the cost of and reduce access to credit for
small business borrowers. The FDCPA is a significant consumer protection law, but Congress must
consider further whether expanding this law to the commercial lending environment, with its
specialized products and sophisticated borrowers, is appropriate.

Conclusion

On behalf of America’s credit unions and their more than 135 million members, thank you for holding
this important hearing and considering our views.

Sincerely,
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CONSUMER
BANKERS
ASSOCIATION

July 2, 2018

Submitted via regulations.gov

Monica Jackson, Office of the Executive Secretary
Bureau of Consumer Financial Protection

1700 G Street NW

Re: Request for Information Regarding Bureau Guidance and Implementation Support

Dear Ms. Jackson,

The Consumer Bankers Association® (“CBA”) appreciates the opportunity to comment on
the Bureau of Consumer Financial Protection’s (“Bureau”) guidance and implementation
support.2 CBA’s members frequently rely on the Bureau’s guidance and implementation
support to navigate a complex world of regulations while trying to best serve the financial
needs of consumers.

The Bureau recognized the various challenges presented by issuing “Guidance,” as
stated in the Bureau’s Request for Information Regarding Bureau Guidance and
Implementation Support (“RF1”).3 CBA agrees that the guidance process has various tradeoffs,
yet emphasizes that often, various forms of interpretive guidance can greatly help financial
institutions better comprehend and work within the rules and regulations governed by the
Bureau. Still, the world of financial services is constantly evolving, and all financial services
stakeholders would benefit from having up-to-date guidance on Bureau rules that adequately
reflect changes in financial institutions’ business models and operations. As such, the Bureau
should establish methods to review Bureau guidance on a regular basis to determine if updates
or changes to the guidance are necessary.

Establishing procedures for the Bureau to re-examine previously issued guidance will
help the Bureau establish guardrails for the financial services industry without the need for new
and burdensome rulemaking, while affording financial institutions the opportunity to better

! The Consumer Bankers Association is the only national trade focused exclusively on retail banking. Established in
1919, the association is now a leading voice in the banking industry and Washington, representing members who
employ nearly two million Americans, extend roughly $3 trillion in consumer loans, and provide $270 billion in
small business loans.

2 Request for Information Regarding Bureau Guidance and Implementation Support, 83 F.R. 13959 (Apr. 2, 2018).

3 Id. at 13961, stating: “The Bureau faces tradeoffs that it must consider when issuing guidance. Where the Bureau
does not use notice-and-comment procedures, it can act more quickly to issue or update guidance materials to
address industry interpretive questions and respond to developments in the marketplace. However, the more
expedited the process is in developing guidance, the more likely that an agency may find a need over time to revise
or adjust its initial guidance statements and address related legal, factual, and policy issues, even though revisiting
such materials can impose additional costs on both the agency and regulated entities.”
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tailor their individual programs to both adhere to Bureau rules and, serve consumers in the best
way possible.

In addition to establishing a procedure to re-examine the various guidance materials the
Bureau publishes on a regular basis, financial institutions, consumers, and other stakeholders
would greatly benefit if the following recommendations are implemented.

I Improve the Bureau’s Regulatory Inquiries Function

CBA members greatly value the Bureau’s willingness to answer regulatory inquiries via
telephone. This process is frequently used by financial institutions with targeted questions
concerning the Bureau’s various rules and regulations. However, each call begins with a
disclaimer stating that the information provided on the call cannot be relied upon by the
institution. This disclaimer effectively limits the usefulness of any response given via the
telephone, and as such, should be removed so individuals calling the Bureau can rely on the
information given to them on the call.

The Bureau should commit itself to considering and issuing timely, accurate, and helpful
responses to inquiries sent through electronic means. CBA recommends the Bureau
acknowledge receipt of inquiries within two days of receipt, and establish and publish a service
level agreement for responses.

Additionally, the Bureau should issue cumulative “Frequently Asked Questions”
(“FAQs”) on a monthly basis reflecting the inquiries made by financial institutions, and the
responses to those inquiries. As is the case with those inquiries made via telephone, a
disclaimer would greatly limit the use of the Bureau responses, and as such, no disclaimer
should be attached to the FAQ responses. This will help financial institutions interpret the
Bureau’s various regulations. Additionally, the Bureau would benefit because releasing
cumulative FAQs will help cut down on duplicative inquiries. A process should also be
established to memorialize the cumulative FAQs into more formal guidance documents. Finally,
the Bureau should closely monitor the inquiries submitted, and the Bureau’s responses to
determine what rules and regulations may need more interpretive guidance.

1. Enhance Compliance Aids Usefulness

While CBA members utilize the Bureau’s various webinars and implementation aids,
these tools are currently of limited value because they merely restate the rule and applicable
commentary. The Bureau should include regulatory developments and other information in
webinars and implementation aids to provide meaningful context and insight for rules and
Bureau activities. Financial institutions could leverage these insights to enhance their respective
compliance and regulatory management systems to further compliance with the Bureau’s rules
and regulations, and increase protections for consumers.

Consumer Bankers Association | 1225 Eye Street, NW #550 Washington, DC 20005
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The Bureau should also frequently revise FAQs, examination manuals, and
implementation aids to reflect Bureau regulatory actions, judicial decisions, and regulatory
actions by other federal regulators to ensure these materials are of improved use to financial
institutions and consumers. Additionally, implementation aids should provide specific examples
of means to comply, and should be frequently updated to account for the use of new
technology, especially as consumers meet many of their financial needs through mobile
channels.

Finally, the Bureau should continue to improve on its efforts to reach out to financial
institutions, trade associations, and interested stakeholders on a regular basis to foster an
environment of better understanding around regulatory compliance requirements.

1. Formalize and Standardize Official Interpretations and Standalone Rules

The Bureau should establish a process to formally memorialize Bureau interpretations
conveyed in various advisory opinions and other standalone guidance documents in the
Bureau’s Official Interpretations. Further, when issuing standalone interpretive rules, the
Bureau should establish notice and comment periods for interested stakeholders to provide
input to the Bureau. When the Bureau requests feedback from interested stakeholders, the
Bureau should be sure to review all information received, and incorporate the feedback into
any guidance issued, or at least issue comprehensive explanations for why feedback was not
incorporated. Finally, the Bureau should establish a procedure for the Bureau’s commentary on
rules and regulations to be updated on a regular basis.

V. Better Utilize Fair Lending Guidance and the Division of Supervision Enforcement

The Bureau’s quarterly supervisory highlights related to fair lending are useful for
financial institutions, but these supervisory highlights should not be used to provide regulatory
interpretations. Instead, the Bureau should issue periodic regulatory guidance that financial
institutions can rely on.

The Bureau’s Office of Fair Lending and Equal Opportunity’s frequent open dialogue
with industry stakeholders has proven to be a useful tool, but it has historically been difficult
for Bureau staff to provide direct feedback on specific issues to those who inquire. Often,
financial institutions cannot discern details from the feedback received from the Office of Fair
Lending and Equal Opportunity. As such, if the Office of Fair Lending and Equal Opportunity
published regulatory guidance on specific issues on a periodic basis, financial institutions and
consumers would greatly benefit from the increased clarity this guidance could bring.

V. Improve Other Forms of Written Guidance

Frequently, when the Bureau releases new rules, regulations, or guidance, operational
difficulties or certain unintended consequences result. As such, the Bureau should establish

Consumer Bankers Association | 1225 Eye Street, NW #550 Washington, DC 20005
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procedures to quickly provide guidance and establish safe-harbors in the case of an operational
difficulty arising as a result of a new rule to allow financial institutions to engage in practices
that best benefit the consumer, pending a formal rulemaking process to remediate any issues.

While CBA appreciates the Bureau establishing Project Catalyst to encourage consumer-
friendly innovation, the Bureau should provide more information on how financial institutions
can apply to be a part of the Project, how the Bureau will review applications, and what
reliance applicants can place on the no-action letter issued pursuant to the Project. As Project
Catalyst stands now, the application and approval process is vague, with no standard
application form, and just having language on the Bureau’s website stating interested entities
should submit information to a Bureau email address.* Addressing the issues above will
encourage more institutions to submit proposals to Project Catalyst, and overall, improve the
Project’s utility.

Additionally, the Bureau’s no-action letter procedures should be extended to financial
institution’s existing products and services. Importantly, no-action letters should be binding on
the Bureau, as long as the financial institution acting on the letter has done so in good faith.
Currently, no-action letters provide no clarity about the possibility of future enforcement
actions and are firm specific, giving no guidance to third-parties and partners of no-action letter
recipients. The Bureau should use the no-action letter process, or a similar advisory opinion
process, to provide clarity regarding the application of a specific provision of law to a product or
activity, similar to how the OCC issues Interpretive Letters.

Accordingly, no-action letters should be published publically, and the Bureau should
redact the name of the institution requesting the letter, as warranted. No-action letters should
not be firm specific, thereby allowing third-party partners and other similarly situated providers
to gain legal comfort from the Bureau’s determinations. Finally, the Bureau should address
Unfair, Deceptive, and Abusive Acts or Practices (“UDAAP”) issues via no-action letters, and
provide greater transparency through explanations when no-action letters are approved or
denied.

While advisory opinions can serve as a useful tool to help financial institutions gain
clarification about the feasibility of specific acts and practices, often financial institutions
cannot rely on these advisory opinions because they can create uncertainty around a practice.
As such, the Bureau should monitor requests for advisory opinions to identify areas of
uncertainty where additional formal guidance is needed. The Bureau should also more broadly
publish advisory opinions so the entire industry can benefit from the information they contain.
Advisory opinions should also be anonymized, and describe the institution that requested the
opinion in broad terms that only serve to identify the characteristics material to the Bureau’s

4The Bureau of Consumer Financial Protection, Project Catalyst, https://www.consumerfinance.gov/about-

us/project-catalyst/ (last visited June 26, 2018).

Consumer Bankers Association | 1225 Eye Street, NW #550 Washington, DC 20005
consumerbankers.com



105

CONSUMER
BANKERS
ASSOCIATION

advisory opinion. A process should be established by the Bureau to incorporate the decisions
made in advisory opinions into formal policy. Finally, as many financial institutions also rely on
the advisory opinions of other federal regulators, the Bureau should give deference to these
opinions, and not interfere with these opinions without appropriate notice to the public.

VI. Limit the use of Disclaimers

Much of the Bureau’s guidance mentioned above includes disclaimers on the utility of
the language provided in the guidance. These disclaimers can render much guidance effectively
useless, as financial institutions feel unable to rely on the decisions rendered in guidance with a
disclaimer attached. As such, disclaimers should be used sparingly by the Bureau, if at all.

VIl.  Conclusion

CBA greatly values the Bureau’s call for evidence and examination of the Bureau’s
guidance and implementation support. The Bureau should consider procedures to re-examine
all forms of guidance it issues on a regular basis to ensure the Bureau’s guidance reflects the
ever-changing world of banking. If you require any more information on the principles
contained herein, please do not hesitate to contact the undersigned directly.

Sincerely,

Stephen Congdon

Regulatory Counsel
Consumer Bankers Association
scongdon@consumerbankers.com
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The Case for Regulation Through Rulemaking & Guidance

Clear and Transparent Rules Help Protect All Consumers and Create Better Functioning Markets

Introduction

Regulation is most effective when industry has clear notice of the rules of the road. Just as
our national highway transportation system works most effectively when all drivers on the
road know what safe driving habits are (e.g., observing the speed limit, signaling before
changing lanes), our financial system works best when all participants have clear notice of
what is acceptable. As a financial regulator, the Consumer Financial Protection Bureau
(CFPB) is charged with ensuring all entities observe the laws. This includes punishing bad
actors who fail to comply with applicable laws and regulations. The most effective way to
protect consumers from harmful practices is by establishing clear and transparent
expectations for the industry. Punishing an entity for conduct based on an agency’s
interpretation of the law not previously communicated to industry is not in the best interest
of the consumer because it creates barriers to financial services, limits consumer choice,
and creates market disparities between entities subject to standards set through
enforcement action and those governed by supervisory pronouncements. Consumers
benefit from an open, transparent process when markets are regulated through reliance on
well-founded rules that are debated, examined, and their impact carefully considered before
being applied to the marketplace.

CFPB Director Rohit Chopra acknowledges the value of a transparent approach to financial
service regulation and supervision. At his confirmation hearing in early March before the
Senate Banking Committee, Mr. Chopra stated, “l also will commit that the CFPB and every
federal agency should be focused on fixing harms, making it clear to market participants
what's expected of them. Ultimately that is what creates a vibrant market and that is
something that the CFPB must do, adhering to all of the procedures Congress has laid out
and | am absolutely committed to.” Ensuring the Bureau lives up to his stated commitment
to transparency as he takes the reins as the director of the Bureau will lead to a more
effective marketplace that operates in the best interests of industry and consumers alike.

Enforcement is only effective when used as a penalty for failure to comply with
established rules.

The CFPB communicates new or revised regulatory expectations to industry participants
through rulemaking, informal written guidance, and enforcement actions. The Bureau
engages in formal rulemaking under the Administrative Procedures Act (APA), which requires
the CFPB to issue a notice of proposed rulemaking, solicit and accept public comments on
the rule, and then consider all the comments submitted in promulgating a final rule. The

Page 1 | The Case for Regulation Through Rulemaking & Guidance  onelmortankeraicon
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CFPB also regularly issues informal written guidance to the industry. This guidance includes
quarterly Supervisory Highlights, bulletins, advisory opinions, and reports. The CFPB also, of
course, has the power to bring enforcement actions. Bringing such actions against those
who break well-established consumer protection rules deters others who test the
boundaries of the law. Indeed, no reasonable person would argue that a regulator should not
use such power to protect consumers against rule breaking industry members. However,
using enforcement actions in an attempt to define legal standards in the first instance or to
walk back established and long-standing industry practices makes it difficult for industry
participants to clearly understand the regulatory message the CFPB is trying to send. The
Bureau’s use of its enforcement tool in this context is akin to a police officer ticketing a
driver for going 25 miles per hour on an unmarked road or deciding that doing 30 miles per
hour in a zone marked 35 miles per hour now constitutes speeding. In both contexts, the
post hoc establishment of standards fails to broadly and adequately communicate
expectations.

Consent orders negotiated in the settlement of enforcement actions do not clearly
communicate to industry the Bureau’s regulatory expectations. Industry participants may
question whether the provisions of a consent order are specific to the facts of the
enforcement target’s conduct or the announcement of a new industry-wide standard. The
conduct provisions in a particular matter may be perceived as overcompensating for the
target’s idiosyncratic compliance efforts or controls, leaving it unclear as to which conduct
provisions are truly applicable to other industry members. Additionally, conduct provisions
are set to account for the target’s operational capabilities, so industry members with
different capabilities may not be able to adapt those provisions to their own operations.
Finally, consent orders often are incomplete and imperfect indicators of the Bureau’s
positions and expectations of industry because they are heavily negotiated and often
impacted by whether the enforcement target is a supervised entity. Consequently, consent
orders frequently provide more industry confusion than clarity by forcing industry members
to engage in guesswork about which parts have general applicability and which are target
specific. Initiating uncertainty and forcing industry members to rely or surmise is not the
optimal way for the Bureau to set compliance standards.

Attempts to change long-standing regulatory interpretations retroactively through litigation
of enforcement actions run the risk that the CFPB will lose control of the message absorbed
by industry, or that the Bureau will fail to establish a standard at all. For example, in PHH
Corporation, et al. v. Consumer Protection Financial Protection Bureau, 881 F.3d 75 (D.C.
Cir. 2018), the CFPB alleged that PHH’s captive mortgage re-insurance arrangement
violated the Real Estate Settlement Procedures Act (RESPA), a departure from the
Department of Housing and Urban Development’s (HUD) prior interpretation. Then-Director
Richard Cordray’s initial findings were appealed to the U.S. Court of Appeals for the D.C.
Circuit. Years later, the court vacated the CFPB’s order, finding the Bureau’s interpretation
of RESPA incorrect and that the statute of limitations applied in administrative enforcement
actions. During the years the appeal was pending, market participants adopted varying and
inconsistent approaches in response to the litigation due to uncertainty over the regulatory
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state of play. Ultimately the CFPB failed to modify HUD’s controlling interpretation on the
RESPA issue and disrupted industry practice unnecessarily.

Attempts to retroactively establish new industry regulatory standards through enforcement
actions similarly fail. The CFPB used enforcement to create a new standard for the
automobile finance industry related to alleged disparate impact in dealer discretionary
pricing. Between 2013 and 2016, the CFPB and Department of Justice brought a series of
joint enforcement actions against indirect automobile lenders for violations of the Equal
Credit Opportunity Act (ECOA). The enforcement actions created an uneven playing field
amongst competitors as industry players adopted different rules and practices depending
on whether they were receiving direction through enforcement or supervisory channels.
Some financial institutions were required to implement a lower cap on dealer participation
rates, while others were only required to monitor for and redress any future disparities at
both the dealer and portfolio level. Similar to PHH, the CFPB ultimately failed to change
industry practice. In May 2018, Congress used the Congressional Review Act to repeal the
Bureau’s 2013 guidance. The attempts to change industry practice through enforcement
made the market worse for consumers by creating inconsistency in automobile credit across
market participants depending on level and type of CFPB oversight.

In all of the instances discussed above, had the Bureau proceeded through rulemaking, all
industry participants would have competed under one set of rules and their respective
markets would have moved together, creating a level playing field and better achieving the
Bureau’s policy goals.

Rulemaking is best for consumers and markets.

Formal rulemaking and informal written guidance provide more benefit to consumers when
compared to policy announcements issued through enforcement actions.

The CFPB’s expectations and their general applicability across markets are more clearly
communicated through rulemaking. When all industry participants have a clear
understanding of applicable legal and regulatory expectations, they are all better able to
comply, which in turn strengthens protections for all consumers, not just those doing
business with the target of an enforcement action.

Rulemaking and informal written guidance can address general industry practices and
variations in those practices and make clear how the Bureau will apply the law to those
practices. This leaves much less room for doubt and error on the part of industry
participants, meaning that practices change more quickly and more widely than through
enforcement. It also puts industry “on notice” of the Bureau’s expectations, thereby allowing
industry to avoid conduct the Bureau deems harmful to consumers. Rulemaking is best
suited to significant regulatory changes to industry-wide practices because the Bureau can
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explain its priorities in addition to the text of the proposed and final rules. This gives industry
a great deal of information to use in complying with the applicable requirements. Informal
written guidance can also be used to provide transparency to the entire market regarding
best practices, even though it does not carry the force of law. It is therefore helpful, even if it
does not have the same utility as rulemaking.

Rulemaking and informal written guidance can communicate regulatory expectations
industry-wide more quickly than enforcement actions, which can take more than two years
to reach a public resolution (or longer if a settlement is not reached and the action is
litigated). Through rulemaking, the Bureau can begin shaping industry behavior very early in
the rulemaking process through an advanced notice of proposed rulemaking, a notice of
proposed rulemaking a SBREFA outline, and other tools like requests for information (RFls).
Thus, rules and informal written guidance provide clearer direction to industry and can more
quickly communicate the CFPB’s consumer protection priorities to begin effecting change
sooner.

Rulemaking and informal written guidance benefit consumers by setting regulatory equity
across market participants. These approaches allow for industry participation, provide
transparency on the rules, and avoid unfair retroactive application of new standards. The
result is a level playing field for all market participants which fosters competition. As noted
by the Biden Administration, competition in the rapidly evolving banking industry generally
benefits consumers through lower costs and the development of innovative products and
services.

Formal rulemaking also gives industry an opportunity to participate in the rulemaking
process under the APA, which benefits the CFPB and industry. The APA’s minimum
requirements for rulemaking are notice and an opportunity for interested parties to comment
on proposed rules. Public participation supplies the Bureau with information it needs to
make its decisions (including the variety of industry practices that need to be accounted for),
while consumer groups, industry participants, and other members of the public benefit from
an opportunity to participate in shaping the final agency action. Notice and comment
rulemaking should be the preferred course of action when new standards are being set, or
industry-wide conduct is at issue, because it provides the greatest amount of information to
the Bureau and the greatest opportunity for all involved stakeholders - including consumers
— to provide input. By incorporating feedback from the industry and the public the Bureau
can fashion rules that avoid potential unintended consequences which could undermine the
Bureau’s policy goals, ensure effective and fair regulation across the spectrum of industry
participants, and reduce the perception of unfair retroactive application of new standards. It
also allows industry to cooperate with the Bureau to implement the Bureau’s priorities in a
way that can be feasibly put into practice, with accompanying controls and monitoring
tailored to real-world market conditions.

It is worth noting, even when issuing informal written guidance, the Bureau has provided
public notice in the past through RFls and solicited input from both industry and consumer
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stakeholders, again allowing the Bureau to make more informed decisions and the public to
participate in the process. This opportunity for public participation is helpful and important
to the development of informal written guidance and should be employed by the Bureau
regularly when announcing regulatory standards by this method.

Examples of successful CFPB and other regulatory guidance and rulemaking, including
UDAAP

There are many examples of clear and effective rulemaking and written informal guidance
issued by the CFPB and other federal regulators, even involving broad concepts like unfair,
deceptive, and abusive practices. These examples make it clear that rulemaking and
guidance can be very effective in achieving the Bureau’s consumer protection goals.

With respect to formal rulemaking, the Bureau has engaged in the APA process many times
and issued regulations that provide clear “rules of the road” that extend to the entire market.
Examples include the Qualified Mortgage Rule, the Truth in Lending Act/RESPA Integrated
Disclosure Rule (TRID), and the Remittance Rule. In enacting each of these rules, the CFPB
issued a notice of proposed rulemaking and provided all stakeholders an opportunity to
provide feedback to the CFPB. All these rules have had multiple rulemakings and
amendments that identified and corrected problems or made adjustments in response to
concerns raised by different stakeholders.'

The CFPB issues several types of informal written guidance. The CFPB regularly issues
Supervisory Highlights in which the CFPB reports on trends and issues identified during the
previous quarter’s confidential supervisory examinations. Industry closely monitors the
Supervisory Highlights for potential compliance issues. For example, in the Fall 2016 edition,
the CFPB found it is an unfair or deceptive act or practice to charge auto loan borrowers a
fee to recover their personal property from a repossessed vehicle unless the fee is disclosed
in the underlying agreement.? Even when the consumer agreements and state law support
the lawfulness of charging a storage fee, examiners concluded there were no circumstances
in which it was lawful to refuse to return property until the consumer remitted payment rather
than adding the fee to the borrower’s balance. Therefore, the CFPB issued a clear
expectation to the auto finance industry that personal property must be returned to a
debtor/borrower who is unwilling or unable to pay the disclosed storage fee (and the fee
could be added to the borrower’s balance). Industry responded quickly to this statement
and uniformly moved away from allowing repossession agents to charge such fees.

' See, e.g., Ability to Repay/Qualified Mortgage Rule, https:// nerfinance.qov/rules-policy/final-n -to-pay-qualified-
mortgage-rule/; TRID Rule, https: 1ce.qov/rules-policy/final-rules/201 rtgag ule-under-
Fadtaics AT d-truth-lend ¢ e Bt 71 Rules,
https qov/rules-policy/fir fund-transfers-requlation-e/.
2 Consumer Financial Bureau, Supervi ig , Issue 13, Fall 2016,
nsumerfir f/docur ipervisory Highlights Issue 13 Final 10.31.16.pdf.
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The CFPB issues other written informal guidance less consistently that is also helpful. One
recent and welcome example was the CFPB’s Statement Regarding the Provision of
Financial Products and Services to Consumers with Limited English Proficiency (LEP), which
was published on January 13, 2021.% The statement provides principles and guidelines to
assist financial institutions in decision-making concerning how best to serve LEP consumers
and to facilitate compliance with ECOA and UDAAP laws by providing “clear rules of the
road.” Importantly, while the statement lacks the force of law, the CFPB solicited and
received input from both industry and consumer groups to develop guidance that
encourages serving customers in non-English languages while avoiding UDAAP and fair
lending concerns. The Bureau’s guidance helped to reverse some industry hesitancy to offer
services in non-English languages brought about by years of enforcement activity by the
FTC, CFPB, state attorneys general, and other regulators, which clearly demonstrated that
UDAAP risk existed, but failed to clearly and consistently describe the contours of that risk
and the steps necessary to mitigate it.

The CFPB also conducts market research and issues reports identifying concerns in certain
industries. This research is often informed by requests for information issued to industry
participants. For example, every two years, the CFPB is required under Dodd-Frank to issue
CARD Act Reports to Congress regarding the state of the credit card market. In each report,
the CFPB identifies potential UDAAP issues, indirectly communicating concerns to industry.
For example, in 2013, the CFPB identified potential UDAAP issues related to credit card
rewards programs. Credit card issuers responded by improving disclosures, limiting points
forfeiture, and voluntarily adopting a set of transparency principles for credit card rewards
programs, all benefiting consumers. The Bureau did not bring any enforcement actions in
this area, but nevertheless guided the industry in a manner that benefitted consumers.

Finally, the Federal Trade Commission’s Online Advertising Guide is an excellent example of
a practical, useful set of guidance for industry on UDAP issues.* The practical guidance is
widely followed by industry participants in formulating online advertisements for financial
products and services. The FTC periodically updates the guide and related advertising
resources.

These examples make it clear that rulemaking and informal written guidance are powerful,
effective tools for the Bureau to use in shaping industry conduct while strengthening
protections for consumers. The idea that enforcement is a necessary — or even preferable —
manner for the Bureau to announce industry standards is refuted by the success of the
Bureau’s more transparent and inclusive methods of providing guidance.

2 Consumer Financial Bureau, garding the Provision of Financial Products and Services to Consumers with Limited
English , hitps onst o lep-statement 2021-01.pdf (Jan. 13, 2021).
4 Federal Trade Commissi ing and ing on the Internet: Rules of the Road, https: fto.qov/tips-advice/business-

center/quidance/advertising-marketing-internet-rules-road.
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Conclusion

There is no doubt enforcement is an important tool for the Bureau’s consumer protection
efforts. When legal requirements have been clearly communicated and industry actors fail to
comply with those clear rules, enforcement is undoubtedly appropriate. But enforcement is
an ineffective, imprecise, and slow method for the Bureau to announce new standards and
expectations to industry. The use of rulemaking and informal written guidance promotes
faster and more uniform compliance among a broader set of industry participants and
serves the critical need for the Bureau to be explicit about the “rules of the road” for industry
to follow. Industry has shown it is ready and willing to follow those clear rules when
provided. If the Bureau prioritizes rulemaking over regulation by enforcement, the American
consumers will be most effectively served.
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small lender act. Failure to do so will threaten access to eredit for
many of our nation’s main street small businesses who rely on com-
munity lenders like credit unions to meet their capital needs.
thank you for the opportunity to testify today and look forward

to answering your questions. Thank you.

Chairman MEUSER. Thank you for your compelling testimony,
My, Wilson.

I now recognize Ms. Urrutia for her 5 minute opening remarks.

STATEMENT OF LUZ URRUTIA

Ms. URRUTIA. Goed morning, Chairman Meuser, Ranking Mem-
ber Landsman, -and Members of the Committes. Thank you for the
opportunity to testify and discuss CFPB Section 1071.

y name is Luz Urrutia and I am the CEO of Accion Oppor-
tunity Fund, the leading CDFI nonprofit providing access to loans,
business adviging, and networks to underinvested entrepreneurs.

I spent my entire career in for-profit financial services which in-
cluded nearly two decades at Wachovia, then as co-founder and
CEO of a community bank and a CEO of a payday lending com-
pany where 1 helped to ensure that they provide responsible finan-
cial services to their customers. I joined AOF as its CEO because
of my experience as a lifelong for-profit banker and my passion for
providing responsible financial services to underinvested commu-
nities. I know for a fact that business and lenders can generate
profit and do the right thing investing in all communities.

CEO, 1 am very proud of the impactful work AOF has done
to provide capital to entrepreneurs that are often left behind by our
financial mainstream system. Today, we have deployed over $700
million to more than 25,000 entrepreneurs, and 80 percent of our
borrowers are peoplé of color, women, and immigrants. In fact,
wormen make up one out of every three clients we serve. It is be-
cause of the entrepreneurs we serve that I have advocated for rules
like 1071 which will allow our entire financial services system to
fully see and better sérve all of our entreprensurs,

And this transparency is not just about fairness. It is also about
strengthening the economy. A recent study shows that minority-
and women-owned small businesses employ nearly 20 million peo-
ple and penerate over $2 trillion in economic activity. ;

I know this to be true, personally and as the CEO of AOF, be-
cause I think about clients such as Reign Free from Qakland, who
started and scaled her catering business after repeatedly being told
that she did not qualify for a loan. We were her first lender to sa;

es. I also think about Alicia Villanueva from Hayward, whe too
$5,000, bought her first van, and now she has the most burgeoning
tamale business nationwide.

I am proud that we provide loans to everyone—Black, White,
Latino, Asian, and low-income, but I am especially proud of our in-
vestment in Black and Latina women who are starting up more
businesses in this country than any other group. I am proud that
AOF supports these entreﬁremurs and the businesses that they
found, the employees they hire and train, and the economic activity
they generate.

However, for decades, entrepreneurs like these women have not
been seen by our financial system. While I am on here to defend
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or promote every letter of Section 1071, I recognize that this rule
will accomplish three important things: It will help small business
lenders. It will help entrepreneurs that desperately need access to
capital, and help policymakers that want to invest in our economy
without creating new direct entitlement programs, ;

First, this rule would help the market to better address both the
lack of access to affordable capital, and the rise of irresponsible
lending. For the first time, everyone in financial services would be
able to see which business models are successful at reaching minor-
ity-owned, women-owned, and other small businesses. This trans-
parency would attract investment capital and partnerships into
models that really work. We can have a market-based model and
{erinnovation approach to regulation, one that will actually help
enders expand customer acquisition, something that all community
banks and lenders really want and need to do. But we need clarity
on who the businesses are, who is serving them, and what capital
are they getting, because we cannot manage what we do not meas-
ure. .

Second, as lenders, the better we understand these businesses, it
will help tailor products and services to meet their needs. The more
knowledge we gain about our markets, our customers, and their
needs, the better equipped we are to building long-term profitable
relationships. ,

Finally, this rule helps spur additional investments in small
businesses, which is the best way to reduce inequities without hav-
ing to create new government programs. Instead, it will allow all
of us to do what our organizations have successfully done for
years—expand access to capital for underserved entrepreneurs by
everaging existing public and private sector partnerships.

For these reasons, I am very pleased to testify on how we can
ensure that Section 1071 accomplishes its goals of spurring addi-
tional investment in all our entrepreneurs.

I will conclude by saying that access to capital for small busi-
nesses is a bipartisan priority. There are Mom and Pop stores in
communities that are rural and urban; red and blue; Black and
‘White, Hispanic, ‘and Asian, and they are all powering our econ-
omy. But we cannot do that without Section 1071 to shine light on
these small businesses’ credit applications. ‘

Because as I said before, we cannot manage what we do not
measure, and sunlight is the best disinfectant. As we implement
this rule well, we will finally will be able to increase access to cap-
ital for small businesses and create a more transparent, bipartisan,
and successful financial system.

Thank you, and I look forward to your questions.

Chairman MEUSER. Thank you, Ms. Urrutia, I appreciate that.

We will now move to the Member questions under the 5-minute
rule. And I recognize myself for 5 minutes.

Mr. White, I will start with you. And really, to all of our wit-
nesses. The CFPB’s mission statement is as follows. I am going to
summarize.

We aim to make consumer financial markets work for consumers,
responsible providers, and the economy as a whole. We protect con-
sumers from unfair, deceptive, or abusive practices and take action
against companies that break the law, We arm people with the in-
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8o 1 guess my question first Ms. Urrutia, sorry, I am struigling
with that orie, is do you believe that this will undermine, you know,
small banks, their ability to provide these loans?

Ms. URRUTIA. 1 think it would be the opposite. I think that, this
rule is going to lead actually to more smaﬁ business lenders want-
ing to get into the market because everyone is going to become
more aware, more knowledgeable, and more informed about the
scope and scale of small businesses and the impact that they have
on our economy. And frankly, how much they are growing and how
profitable they are for institutions that want to serve them respon-
sibly, You know, we saw this development with HMDA, It did not
pull lenders away. In fact, as more data was reported, more com-
petition emerged, better products were developed, and evervbody
won, the consumer and the lenders. ;

The CFPB issued a lender survey and developed cost estimates
that were then reviewed by lenders, and many smaller financial in-
stitutions were asked this question during the rulemaking process
and responded to say that it would not force them out of the mar-
ket. The Bureau also estimated the cost per application would
range anywhere between $7 for the larger banks with more techno-
logical capabilities to $28 for the smaller banks. And so, you know,
for the first time I think everyone in financial services would really
have access to see what the market is made up of and to be able
to reach successfully more minority-owned, women-owned, and
other small businesses, And I think once again, the transparency
is going to attract quality responsible business models to want to
serve a very burgeoning, growing, and profitable market which is
the small business lending community.

Mr. LANDSMAN. You have been able to do a lot and this has
helped you better understand the impact. What is your rec-
ommendation or suggestion, advice in terms of managing the data
collection and pursing the intent of the rule which is to increase
lenging to folks that have struggled to get lending, to get the cap-
ital?

Ms. URRUTIA. Yeah. So just, our own perspective, last year we
did about 3,000 loans to small business entrepreneurs. That is an
enormous amount of lending. And you know, like every other CDFI,
we are required to collect and report data on a variety of data
points—interest rates, fees, origination cost, race, gender, ethnicity.
And CDFls do that,

Mr. LANDSMAN., T have run out of time and I apologize. I spoke
a lot. But as the hearing continues I think just getting that sense
as to what advice, recommendations would be great.

Thank you, Mr. Chair.

Chairman MEUSER. Thank you. The Ranking Member's time
has expired.

The Chair now recognizes Mr. Luetkemeyer from Missouri for 5
minutes. )

Mr. LEUTKEMEYER. Thank you, Mr. Chairman.

Mr. White, when Congress passed Dodd-Frank 12 years ago it in-
cluded Section 1071, which requires companies to inguire whether
customers are a small business, woman-owned business, or minor-
ity-owned business at the credit application stage. However, in the
1970s, Congress passed the Equal Credit Opportunity Act which
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June 14, 2023

The Honorable Patrick McHenry The Honorable Maxine Waters
Chairman Ranking Member

U.S. House Financial Services Committee U.S. House Financial Services Committee
2129 Rayburn House Office Building 2129 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairman McHenry and Ranking Member Waters,

In light of the upcoming House hearing, “Semi-Annual Report of the Bureau of Consumer Financial
Protection,” the Asset Building Policy Network (ABPN) write in support of the Consumer Financial
Protection Bureau (CFPB). We strongly urge Congress to support the efforts of CFPB in securing a fair
marketplace for all consumers and oppose legislation that would undermine the Bureau and its ability to
accomplish its important mission.

When the CFPB was established following the financial crisis, millions of people had lost their homes.
People of color were disproportionately impacted: Latino households lost 66% and Black households lost
53% of their wealth from 2005 to 2009, while White households lost 16% of their wealth.! Asian
Americans were similarly impacted: foreclosure rates for Filipinos, Koreans and Cambodians were on par
with Black and Latino households, and between 2008 and 2010, Native Hawaiian homeowners
experienced a 687% increase in home foreclosures, which amounted to $15 billion in home equity
losses.? Congress established the CFPB to coordinate and create consumer protections so that
everyone—including working class and people of color—can participate fully in our nation’s economic
life.

As this suggests, the CFPB is responsible for enforcing laws that address discrimination and unfair
treatment related to financial products, including the Equal Credit Opportunity Act. Through its
rulemaking, supervision, and enforcement authorities, the CFPB works to stop harmful financial
practices that contribute to the racial wealth divide, including bringing more than 300 enforcement
actions resulting in $3.7 billion in penalties for fair lending law violations alone.

The CFPB also addresses discrimination in the banking, credit and housing marketplaces and protected
consumers from being denied services or charged higher rates because of their race, sexuality, gender
identity, or national origin. It issues measures to make the credit reporting, debt collection, mortgage
servicing, credit card and banking industries more transparent, equitable and accountable to the public.

Discrimination and economic exploitation continue to pose a significant risk to the economic and social
well-being of consumers, making the Bureau’s core mission as relevant today as ever. People of color
pay disproportionately high costs and fees when they use ordinary financial products such as deposit
accounts and credit cards.? An increasing number of entrepreneurs of color, in particular Asian American
and Native Hawaiian and Pacific Islanders, who seek loans for their small businesses online face
predatory lending practices.*

People of color are also disproportionately excluded from the financial system. For example, Latino and
Black people are more likely than whites to be denied a loan—even after controlling for credit score,
incomes, and loan size. ® Immigrants and those who speak English as a second language face additional
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barriers, as many financial institutions fail to accept Individual Taxpayer Identification Numbers (ITINs),
alternative forms of identification, or provide language access services.

The Bureau also implements Section 1071 of the Dodd-Frank Act, which sets standards for small
business lending data and is important to communities we represent. Additionally, the CFPB is a key
player in ensuring that those with family abroad can access and safely send funds abroad through
remittances.

As organizations dedicated to financial inclusion and the prosperity of communities of color, we firmly
believe that the CFPB must continue to play its critical role in assuring the fairness of our financial
products marketplace, which in turn supports the well-being of low-income families and communities of
color and the vitality and stability of our shared national economy. For these reasons, the CFPB must
remain well-supported with a stable funding mechanism.

We also urge strong opposition to the Taking Account of Bureaucrats’ Spending Act (TABS Act) and other
legislation that would diminish the stability of the funding or regulatory authorities of the Bureau.® And
we strongly encourage lawmakers to support the CFPB and the critical work it does to protect
consumers and support the financial security of communities, include Black, Latino, and Asian American,
and Native Hawaiian and Pacific Islander people of color and other economically vulnerable
communities.

Sincerely,
The Asset Building Policy Network

NALCAB

National CAPACD- National Coalition for Asian Pacific American Community Development
National Urban League

Prosperity Now

The Leadership Conference on Civil and Human Rights

UnidosUS



120

1 “The Great Recession: Implications for Minority and Immigrant Communities,” Russell Sage Foundation and the
Stanford Center on Poverty and Inequality, https://web.stanford.edu/group/recessiontrends-dev/cgi-
bin/web/resources/research-project/great-recession-implications-minority-and-immigrant-communities.

2 “Crisis to Impact: Reflecting on a Decade of Housing Counseling Services in Asian American and Pacific Islander
Communities,” National CAPACD, UCLA Asian American Studies Center and Center for Neighborhood Knowledge,
December 2020,

https://www.aasc.ucla.edu/resources/policyreports/National CAPACD_HousingCounselingReport.pdf; “Asian
American and Pacific Islander Anti-Displacement Strategies,” National CAPACD and Council for Native Hawaiian
Advancement (CHNA), May 2016, https://www.nationalcapacd.or;

content/uploads/2017/08/anti_displacement strategies report.pdf.

3 “Amid Resurgence of Interest in Overdraft, New Data Reveal How Inequitable It Can Be,” Financial Health
Network, September 2021, https://finhealthnetwork.org/amid-resurgence-of-interest-in-overdraft-new-data-
reveal-how-inequitable-it-can-be/; “Latinos Banking and Credit Survey: Arizona, California, Texas,” UnidosUS and
Oportun, June 2022, unidosus_oportun_latinosandcreditservicessurvey_azcatx_crosstabs.pdf; “Who Is Paying All
These Fees? An Empirical Analysis of Bank Account and Credit Card Fees,” Federal Reserve of Boston, August 2022,
https://www.bostonfed.org/publications/research-department-working-paper/2022/who-is-paying-all-these-fees-
an-empirical-analysis-of-bank-account-and-credit-card-fees; “Economic Well-Being of U.S. Households in 2022,”
Federal Reserve, May 2023, https://www.federalreserve.gov/publications/files/2022-report-economic-well-being-
us-households-202305.pdf.

4 “Small Business, Big Dreams,” National CAPACD, March 2019, https://www.nationalcapacd.org/data-
research/small-business-big-dreams/

5> “Did Minority Applicants Experience Worse Lending Outcomes in the Mortgage Market? A Study Using 2020
Expanded HMDA Data,” Federal Deposit Insurance Corporation and Center for Financial Research, June 2022,
https://www.fdic.gov/analysis/cfr/working-papers/2022/cfr-wp2022-

05.pdf?source=govdelivery&utm medium=email&utm source=govdelivery.

6 “Letter in Opposition to the TABS Act,” Consumer Federation of America and Coalition Partners, March 2023,
https://consumerfed.org/wp-content/uploads/2023/03/Oppose-TABS-Act March-2023.pdf.




121

Who Opposes the Fifth Circuit Decision in CFSA vs. CFPB?

Military and veterans service organizations, rural and agricultural groups, the AARP, industry members, credit
unions, academic scholars, state attorneys general, congressional leaders, faith groups, housing groups, legal
services organizations, consumer protection groups, and civil rights groups all agree that the Fifth Circuit decision
holding that the funding mechanism of the C Financial Protection Bureau (CFPB) is unconstitutional
should not stand.

Next term, the Supreme Court will be reviewing a Fifth Circuit decision holding that the funding structure of the
CFPB is unconstitutional. Last month, a dozen amicus briefs were filed in the case. Some of these briefs explained
why the Fifth Circuit’s ruling is at odds with constitutional text and history. Some addressed the consequences of a
decision affirming the Fifth Circuit: an extraordinary amount of uncertainty in the marketplace, especially for honest
businesses that are trying to do right by consumers. Other briefs discussed the critically important work that the CFPB
does for America’s consumers, including servicemembers, veterans, farmers, rural Americans, and older Americans.
And still others stressed the potential destabilization of federal agencies and programs that also rely on funding
outside of the annual appropriations process, including Veterans Administration benefits, the National Farm Credit
Administration, the Federal Reserve, and most federal financial regulators.

Significantly, every other court to have considered the issue has upheld the constitutionality of the CFPB’s funding
structure. And collectively these amicus briefs make clear both why the Fifth Circuit stands alone—and how
devastating the consequences would be if the Supreme Court were to affirm the Fifth Circuit’s decision.

Military Officers Association of America, Blue Star Families, National Military Family Association. Irag and
Afghanistan Veterans of America, Vietnam Veterans of America, and a number of other military and veterans service
organizations, along with former Assistant Directors of the CFPB Hollister K. Petraeus and Colonel Paul E. Kantwill
said that the CFPB “plays a critical and unique role in promoting the financial wellbeing of America’s 16.5
million veterans, over 2 million servicemembers, and their families. . . . Amici do not typically weigh in on
Supreme Court cases, but the practical impact of the Fifth Circuit’s ruling is simply too consequential to ignore.”

Numerous organizations representing farmers, ranchers, fisherfolk, farm and food chain workers. and rural
communities discussed the potential implications of the Fifth Circuit ruling to the Farm Credit Administration (FCA),
stating that “if affirmed, that decision could threaten not only the existence of administrative agencies like the
[Farm Credit Administration], but also the sources of the food that feeds our nation. For those reasons, this
Court should reverse the decision of the Fifth Circuit and reaffirm that the Appropriations Clause does not bind
Congress to funding agencies only through annual appropriations legislation.”

AARP and AARP Foundation, representing nearly 38 million members aged 50 and older, wrote that the “CFPB
benefits older adults by providing critical protections they need to successfully navigate the financial services markets
and protect their financial security... These consumer protections are a necessary bulwark to protect older
Americans’ financial stability. They must not be weakened in any way.”

Asian Real Estate Association of America, National Association of Hispanic Real Estate Professionals, National
Association for Latino Community Asset Builders (“NALCAB”), Oweesta Corporation, and Self-Help Credit Union
affirmed the potentially catastrophic implications of upholding the Fifth Circuit’s ruling: “a ruling that prevents the
CFPB from continuing to function would have far-reaching effects. Anyone who uses a consumer financial product or
service—anyone with a bank account, a credit card, a mortgage, auto loan, or personal loans—would be at risk. The
risk extends beyond consumers, however. Providers of financial products and services, especially small
institutions like Amici, would struggle to function in a marketplace where the largest players had free reign
and none of the players had a steady source of guidance. Such a result can and should be avoided at all costs.”
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Even industry voices that don’t take a position on the constitutionality of the CFPB weighed in to recognize that a
Court decision providing the broad relief provided by the Fifth Circuit’s ruling could “set off a wave of

chall and the housing market could descend into chaos, to the detriment of all mortgage borrowers.” The
Mortgage Bankers Association, the National Association of Home Builders, and the National Association of
Realtors (who filed in support of neither party) highlighted “the potentially catastrophic consequences that a
decision drawing those rules into doubt could have on the mortgage and real-estate markets. Thus, this Court
should take care not to call into question current CFPB regulations, including those governing the real-estate
financing industry, which could lead to immediate and intense disruption to the housing market, harming both
consumers and the broader economy.”

144 Current and Former Members of Congress explained why Congress chose to fund the CFPB outside the
annual appropriations process to ensure that it would have stable funding: “Armed with its assessment of what went
wrong in the financial crisis, Congress determined that to be effective, the CFPB needed independence from
unpredictable annual funding cycles....” Signers, including Senate Banking Committee Chairman Sherrod Brown,
Leader Chuck Schumer, Whip Dick Durbin, Senator Elizabeth Warren, House Financial Services Committee Ranking
Member Maxine Waters, Leader Hakeem Jeffries, Whip Katherine Clark, Assistant Leader James Clyburn, Speaker
Emerita Nancy Pelosi, Rep. Steny Hoyer, as well as former Sen. Christopher Dodd and former Rep. Barney Frank,
urged that “accepting the Fifth Circuit’s decision would place at risk a funding model that has been used since
the early Republic, which now applies to the OCC and a host of other crucial federal programs.”

24 State Attorneys General, representing Arizona, Colorado, Michigan, Minnesota, Nevada, New Mexico, New
York, North Carolina, Pennsylvania, Wisconsin, and more, described the unique role the CFPB plays in state law
enforcement, stating that “the CFPB’s important role in partnering with the States could be equally jeopardized
by a broad remedy for any Appropriations Clause violation. The CFPB often coordinates in bringing joint or
parallel enforcement actions with the States to enforce the CFPB’s consumer financial standards. ... Losing the
CFPB’s continued contributions would seriously impair the States’ efforts to combat fraud and abuse in the
consumer financial market.”

Financial regulation scholars discussed the potentially catastrophic impact to markets and other federal banking
regulators, writing that “[i]f upheld, the court of appeals’ hasty and mistaken conclusion would expose credit markets
to acute and systemic distress. The court’s logic would further require defunding all federal banking regulators,
not just the CFPB. The Appropriations Clause does not compel this result, and the financial system cannot
withstand it.”

The Constitutional Accountability Center, in a brief on behalf of distinguished scholars of history and
constitutional law, affirmed that the Appropriations Clause does not give judges the authority to second-guess

Congress’s determination about how best to fund agencies, stating that “[w]hile praising Congress’s appropriations
power, Respondents come to bury it. Like the Fifth Circuit, they would transform the Appropriations Clause
from a legislative check on executive power into a judicial check on legislative power, replacing Congress’s
plenary discretion over spending with nebulous, judge-fashioned restraints. Those limits are absent from the
Clause’s text, unsupported by its history, and incompatible with legislation dating to the Founding. The decision
below should be reversed.”

90 state and local nonprofit organizations from 34 states and the District of Columbia shared their support of the

CFPB, in a brief written by The UC Berkeley Center for Consumer Law and Economic Justice. This brief discussed
the broad array of independently funded state regulatory agencies across the country, from Indiana to Texas to

Wyoming, that are governed by “state constitutional appropriations provisions that substantially mirror the
Appropriations Clause of the U.S. Constitution.” Reflecting the importance of stable funding for financial regulators,
the brief explained that “[t]he funding architecture of the Consumer Financial Protection Bureau is neither exceptional
nor exceptionable. It is echoed not only among other federal agencies but also, crucially, in dozens of state agencies
around the country.”
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A number of national consumer protection and student borrower organizations explained how the CFPB’s funding
statute satisfies the requirements of the Appropriations Clause, stating that “The CFPB receives exactly the
appropriations that Congress has commanded, and Congress can alter the appropriations whenever it wants.
The Appropriations Clause requires nothing more.”

More than a dozen civil, human, women’s. and disability rights organizations highlighted the importance of the
CFPB’s work for communities of color, affirming that “[tJhe CFPB is integral to the federal government’s efforts

to counteract discriminatory practices and thereby ensure a fairer marketplace for all people.”

Finally, the National Treasury Employees Union discussed the negative implications of upholding the Fifth Circuit’s
decision to the CFPB’s workforce, stating that “[i]f the Fifth Circuit’s ruling stands, the Bureau’s important work will
grind to a halt. Its dedicated workforce will no longer be able to pursue enforcement actions against those who violate
federal law, issue guidance to industry, or respond to consumer complaints. The American people, in other words,
would be the ultimate losers of this litigation.”

Ultimately, all of these amici agree on one thing: the Supreme Court cannot let the Fifth Circuit’s decision
stand. That result is required by the text and history of the Constitution, and any other result would be disastrous for
the American people, our nation’s businesses, and our economy.

Questions, concerns? Reach out to Brianne Gorod with Constitutional Accountability Center or Rachel Gittleman
with Consumer Federation of America.

w
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UnidosUS is a nonprofit, nonpartisan organization that serves as the nation’s largest Hispanic
civil rights and advocacy organization. Since 1968, we have challenged the social, economic,
and political barriers that affect Latinos through our unique combination of expert research,
advocacy, programs, and an Affiliate Network of nearly 300 community-based organizations
across the United States and Puerto Rico. We believe in an America where economic, political,
and social progress is a reality for all Latinos, and we collaborate across communities to achieve
it.

UnidosUS publishes reports, provides testimony, and advocates on policies that protect
consumers, make financial services more inclusive, and improve the financial well-being of low-
income people and the Latino community. For example, last year, we testified before the
House’s Subcommittees on Consumer Protection and Financial Institutions in a hearing focused
on overdraft fees to advocate for reducing unnecessary fees that impact working class people
and Latinos. Our research and analysis include publications such as Banking in Color: New
Findings on Financial Access for Low- and Moderate-Income Communities (2014); The Future of
Banking: Overcoming Barriers to Financial Inclusion for Communities of Color (2019); and
Latinos Banking and Credit Survey: Arizona, California, Texas (2022).

We are pleased to provide this testimony for the record on this important topic. The Consumer
Financial Protection Bureau (CFPB) is responsible for enforcing laws to address discrimination
and unfair treatment related to financial products, including the Equal Credit Opportunity Act.
Through its rulemaking, supervision, and enforcement authorities, the CFPB works to stop
harmful financial practices that contribute to economic and racial inequality, including bringing
more than 300 enforcement actions resulting in $3.7 billion in penalties for fair lending law
violations alone.

The CFPB also addresses discrimination in the banking, credit and housing marketplaces and
works to protect consumers from being denied services or charged higher rates because of
their race, sexuality, gender identity, or national origin. It issues measures to make the credit
reporting, debt collection, mortgage servicing, credit card and banking industries more
transparent, equitable and accountable to the public.

Discrimination and economic exploitation continue to pose a significant risk to the economic
and social well-being of consumers, making the Bureau’s core mission as relevant today as ever.
People of color are also disproportionately excluded from the financial system. For example,
Latino and Black people are more likely than whites to be denied a loan—even after controlling
for credit score, incomes, and loan size. ! Immigrants and those who speak English as a second
language face additional barriers, as many financial institutions fail to accept Individual
Taxpayer Identification Numbers (ITINs), alternative forms of identification, or provide language
access services.

Working class people and people of color also pay disproportionately high costs and fees when

they use ordinary financial products such as deposit accounts and credit cards.? These fees,
sometimes referred to as “junk fees,” adversely impact consumers by causing some to lose

2 | UnidosUS
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their bank accounts or default on a loan, and by creating a barrier to obtaining financial
products. 3

The top two largest such fees by volume are overdraft fees, which total some $15 billion per
year, and credit card late fees, which cost $14 billion per year. Working class people and people
of color are disproportionately impacted by overdraft fees. The Financial Health Network finds
that low- to moderate-income households are nearly twice as likely to overdraft as higher
income households.* The report finds that Black and Latino households are also about twice as
likely to be charged overdraft fees than white households. When it comes to bank account
product fees overall, Latinos pay, on average, $14 per month for ATM, overdraft, and routine
service charges on their checking accounts, while Black account holders pay $12 a month. In
contrast, whites pay an average of $5 per month.>

Working class people and people of color are also disproportionately impacted by credit card
late fees. A study by the Boston Federal Reserve finds that those making $25,000 or less are 5%
more likely to pay a late fee than those making more than $100,000.¢ Additionally, a Consumer
Financial Protection Bureau (CFPB) report finds that consumers living in the poorest
neighborhoods in the U.S. paid twice as many late fees as those living in the wealthiest areas.”
An UnidosUS study from 2022 underscored this finding, as 19% of Latinos paid a late fee on a
loan or credit card in the last year.?

As we described in a comment to the Federal Trade Commission (FTC), higher fees and costs
also impact Latino consumers in the car buying process.’ For example, Blacks and Latinos are
sold multiple “add-ons” that generally do not increase the value of the vehicle almost twice as
often as are white consumers.1° Furthermore, an FTC study found reports of auto dealers
making enticing claims to Limited English Proficiency (LEP) consumers in Spanish who later
concealed additional material terms, such as fees, presenting them only in English.!?

These types of “junk fees” also contribute to barriers to accessing bank accounts and loans for
low-income people and Latinos. According to the Federal Deposit Insurance Corporation (FDIC),
high costs and fees make up three of the top five reasons that unbanked people cannot access
a bank account.’2 Qur 2022 survey similarly found that such costs and fees are two of the three
leading reasons that Latinos cannot access a banking account.’® The unbanked are
disproportionately lower-income and Latino: more than 9% of those making less than $30,000
are unbanked compared to 0.6% of those making more than $75,000, and 9% of Latinos are
unbanked compared to 2% of whites.*

These fees also have implications for access to credit for unbanked and marginalized
populations. According to the Federal Deposit Insurance Corporation (FDIC), only 9% of the
unbanked have a credit card or personal loan compared to 72% of the total population.'®> The
study also finds that only 49% of Black households and 60% of Latino households have a credit
card, compared to 78% of White households. Further, the Morning Consult finds that 41% of
people who do not have a credit card cited high fees as a reason for not obtaining credit.®

3 | UnidosUS
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Latinos’ Lack of Access to Credit and Banking Provides an Important Opportunity to
Reimagine Relationships with Consumers to Promote Customer Loyalty and Reduce Costs.

Rather than increasing fees, some financial institutions are instead offering tools that provide
consumers with affordable and flexible credit terms in conjunction with lower fees. A 2022
study by Bankrate found that overdraft fees fell to their lowest level in 13 years with the
average amount charged falling 11% to $29.80.'7 This drop comes after years of efforts by
consumer advocates, policymakers, agencies, including the CFPB and FTC, and industry actors
to understand the adverse consequences of high overdraft fees and find ways to reduce
these.'® These changes are paying dividends for customers: the CFPB recently reported that
overall overdraft revenue decreased by nearly 50% in 2022 compared to 2019.%°

Since 2021, several financial institutions have lowered or eliminated their overdraft fees.
Examples of these include:

e Fintechs such as Chime and Ally Bank, which eliminated overdraft fees in 2021.

e Large banks such as Bank of America reduced their overdraft fee to $10,2° Huntington
National Bank and Manufacturers and Traders Trust Company lowered their fees to $15
per overdraft, and Citibank eliminated their overdraft fees altogether.?!

Some financial institutions are innovating even further by offering low-cost small dollar loans to
meet consumer needs. Examples of these offerings are listed in the table below:??

Table: Examples of Small Dollar Loan Offerings
Product name Issuing Loan size Speed of access Term to Payment Pricing
bank range to funds repay structure
Balance Assist Bank _Of $100-$500 Within minutes | 3 months Equal monthly $5
America payments
Free if
Huntingto s . Equal monthly | autopay;
Standby Cash Bp—y $100-$500 Within minutes | 3 months I —— 12% APR if
not
. . . Minimum 10%
Protect!on Line Regions $50-$500 Within minutes No fixed of balance 12% APR
of Credit term .
(min. $5)
CashReserve | Truist $5-$750 Within minutes | 4 months | E993 MONthlY 1 100, rpR
payments
$6 fee per
E | thl
Simple Loan U.S. Bank | $100-$1,000 | Within minutes | 3 months quaimonthly $100
payments
borrowed
$250 for $12
Wells e Equal monthly | flat fee or
Flex Loan Fargo $250-$500 Within minutes | 4 months payments $500 for $20
flat fee
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Many banks appear to recognize that some consumers who overdraft lack access to affordable
credit and may thus be relying on overdraft to help make ends meet. Safe and affordable small
dollar loans can help protect Latino consumers and offset the rise in junk fees.

Such offerings also produce long-term benefits for both financial institutions and consumers.
Lowering fees and offering products that meet the financial needs of low-income people and
marginalized consumers can build trust and loyalty among those consumers. If they see that
their financial institution is willing to be flexible and meet them where they are, they will in turn
be more likely to remain loyal to the financial institution and will be likely to use more financial
products as they improve stability and grow economically.

Recent research by Pew Trusts shows that consumers look at financial institutions more
favorably if they reduce or eliminate overdraft fees. They also find that consumers would look
at financial institutions more positively if they offered affordable small-dollar loans to people
with lower credit scores.?? Lower-income people, immigrants with Individual Taxpayer
Identification Numbers (ITIN), and LEP consumers need access to lower-cost and high-quality
financial products to help build their financial well-being.

At the same time, we must monitor how financial institutions adopt these approaches to
ensure that rates and fees are not raised in other product lines and for other consumers.

Further, smaller financial institutions and those with greater difficulty accessing capital, such as
Community Development Financial Institutions (CDFI), low-income credit unions, and Minority
Depository Institutions (MDI), likely need support to be able to adopt such a business practice.
Many of these institutions already subscribe to this approach, but could be better funded to
reach more consumers through programs like the CDFI Fund or other public or private
investments.

It would be ideal, from a consumer perspective, to see equitable growth across a range of
financial institutions in such products and offerings, including banks and credit unions that may
already be likely to connect with and support lower-income and marginalized consumers.

The CFPB can Play an Important Role in Cultivating these Practices and Should be Supported
by Congress.

The CFPB is already playing a significant role in pushing financial institutions to lower fees. The
Bureau provides valuable data and public communications monitoring the use of overdraft fees
and identifying where changes could be made.

In May, the Bureau also released a proposal to reduce credit card late fees to $8. Many financial

institutions have responded by finding creative alternatives that are safe and affordable, such
as the ones we point out in this testimony.

5 | UnidosUS
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However, recent efforts in the courts to alter the structure of the CFPB's funding mechanism
could undermine these efforts. We strongly urge policymakers to support the efforts of the
CFPB in securing a fair marketplace for all consumers and to oppose efforts that would
undermine the Bureau and its ability to accomplish its important mission.

6 | UnidosUS
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Rep. BARR - #1

A guidance document issued without observing the procedural
requirements of public notice-and-comment can be rescinded as
easily as it is issued, as the CFPB has repeatedly demonstrated
throughout its relatively short history.

a) Do you agree that it is important for the CFPB’s guidance to be
durable so that market participants can plan multi-year investments
in compliant products with certainty that changes to the rules
governing their conduct (and/or that of their competitors) will not
make such investments obsolete and therefore stifle innovation to
the detriment of consumers?

Response: The Consumer Financial Protection Bureau’s (CFPB’s)
guidance documents explain what the law has already authorized, and do
not create any new obligations. However, many small and nascent firms
cannot afford to pay high-priced lawyers and value the ability to read
CFPB issuances on topics relevant to longstanding and emerging
business practices.

b) If so, will you commit to relying on proper rulemaking for
regulations that attempt to shape market behavior? For example,
will the Bureau consider issuing legislative rules to codify its
interpretation of:

1. The Dodd-Frank Act, in its Policy Statement on Abusive Acts or
Practices?

2. The Real Estate Settlement Procedures Act, in its Advisory
Opinion on Mortgage Comparison Shopping Platforms?

3. The Equal Credit Opportunity Act, in its Advisory Opinion on
Special Purpose Credit Programs?

Response (1b 1, 2, 3): The Advisory Opinion program was created by

my predecessor, Director Kraninger. The Advisory Opinion on Special

Purpose Credit Programs was issued by Director Kraninger in 2020. It is

an interpretive rule that provides clarity about existing regulations to
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creditors that choose to establish Special Purpose Credit Programs. With
respect to the Policy Statement on Abusive Acts or Practices, it
summarizes prior actions addressing abusive acts or practices and
explains how the CFPB analyzes the elements of abusiveness through
relevant examples, with the goal of providing an analytical framework to
fellow government enforcers and to the market for how to identify
violative acts or practices. With respect to the Real Estate Settlement
Procedures Act, the advisory opinion is a good example of how the
CFPB has explained how longstanding prohibitions apply to modern
business practices. At this time, the CFPB has not planned any
rulemaking on these topics.
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REP BARR - #2

During the hearing, many members of the Committee raised
concerns about the complexity and cost of compliance with the
CFPB’s final rule on small business data collection implementing
Section 1071 of Dodd-Frank, particularly for those smaller banks
that are not required to comply with HMDA requirements. Your
response was, “the final rule allows small banks and others to work
together with their industry associations to help with reporting.”
You also stated, “There’s lots of flexibility, because we heard those
comments and wanted to make sure we were responding to them
adequately.” However, after careful review of the almost 900-page
rule, it appears that your statement is false, or at least misleading.
Section 1002.109 of the final rule, which comes the closest to what
you were implying, only allows for subsidiaries to work together on
their reporting requirements.

a) Would you please provide the language that allows small banks to
solicit assistance from industry associations with the reporting
requirements of the final rule?

Response: The final rule is designed to reduce complexity and cost in
numerous ways. A large number of small lenders are not covered by the
rule, and for lenders that are covered, the rule provided smaller entities
with nearly three vears to implement the rule. Data can be reused across
credit applications for up to three years. The rule uses a simplified small
business definition that allows covered lenders to know readily when the
rule applies. HMDA-reportable data is not reported under the final rule.
This is not an exhaustive list of such measures.

With respect to working with industry associations, under the rule,
institutions are free to solicit assistance from service providers if they so
choose. As the preamble to the final rule explains: “While there is no
explicit provision addressing financial institution use of service
providers in connection with submission of application registers... the
CFPB is open to such submission, so long as it complies with all
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applicable provisions of the final rule. . . . . 1 Many industry associations
have developed standards and other programs to assist their members,
and the rules allow them to do so here.

b) If you cannot, were you unfamiliar with the provisions of the rule
when you made that statement, or were you taking liberties with the
existing language?

Response: Please refer to response in 2(a) above.

! https://www.consumerfinance.gov/1071-rule/
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REP. BARR - #3

1 am deeply concerned about the security incident that took place
recently at the CFPB. A then-CFPB employee sent a massive
amount of sensitive and confidential information from their work e-
mail address to their personal email address. For some reason, the
CFPB’s data loss prevention controls did not prevent this
transmission. I am particularly concerned about this breach because
the CFPB has access to sensitive supervisory information about
banks, credit unions, and other financial institutions as well as
Personally Identifiable Information about consumers who the CFPB
should be protecting.

a) What steps have you taken to improve your data security
procedures, and potentially bring them more in line with other
financial regulators that have access to sensitive data?

Response: The incident you raise was certainly extremely concerning.
The CFPB has in place safeguards to ensure that personally identifiable
information (PIl) and confidential supervisory information (CSI) are
effectively protected. The CFPB maintains a comprehensive
cybersecurity program to safeguard CFPB systems and the data
maintained on those systems, and annual audits by the Office of
Inspector General have consistently found that the program meets an
effective level of security. All CFPB employees are required to complete
privacy and cybersecurity training annually. Access to the system is shut
off for employees who do not complete training.

In light of the recent data incident CFPB has been reviewing its
information, privacy, and cybersecurity program to ensure that we can
improve and strengthen safeguards as much as possible. Some of the
projects underway to strengthen CFPB’s posture include:
o Implementing additional technical measures, such as new Data
Loss Prevention controls, which have the capability of scanning

5
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outbound email for sensitive information, and adopting a federal
shared service offered by the Department of Justice that will
provide an I'T network security capability that implements a zero
trust architecture through which people and devices are verified
every time they attempt to access sensitive data, regardless as to
whether they have pre-existing network access;

o Strengthening internal policies and procedures, and cybersecurity
and privacy training to reflect some of the lessons learned and
ensure CFPB has the best technological controls available to detect
any anomalous behavior or other issues; and

o Continuing to refine how we collect information from institutions
during supervision, with a focus on narrowing the information we
collect to the minimum necessary to fulfill our supervisory
responsibilities.

b) How, and why, do your security procedures differ from those at
the Federal Reserve, from which you derive shielded funding?

Response: Annual audits by the Office of Inspector General (OIG) —
which provides oversight to both the CFPB and the Board of Governors
of the Federal Reserve System — have consistently found that CFPB’s
cybersecurity program meets an effective level of security. Those audits
are made public. 2 The CFPB maintains a comprehensive cybersecurity
program to safeguard CFPB systems and the data maintained on those
systems. The CFPB maintains information security standards as required
by Federal Information Security Management Act (FISMA). In FY2022,
the OIG rated both the CFPB’s and the Federal Reserve Board of
Governor’s information security programs at a maturity level 4
(managed and measurable). The report of the OIG’s audit of the CFPB’s
information security program covering FY 2022 is publicly available.’

2 https://oig. federalreserve. gov/reports/allyearscfpb.htm
3 https://oig.federalreserve. gov/reports/ CFPB-information-security -program-sep2022. pdf

6
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¢) Why should Congress continue to give the Bureau authority to
collect voluminous information under HMDA and Section 1071
when the Bureau cannot safeguard the data in its possession?

Response: The CFPB maintains a comprehensive cybersecurity program
to safeguard CFPB systems and the data maintained on those systems.
The CFPB maintains information security standards as required by the
FISMA and annual audits by the Office of Inspector General have
consistently found that the program meets an effective level of security.

The CFPB adheres to all applicable federal data collection and storage
standards, including encrypting data transfers and data stored in the
system. With regard to HMDA, CFPB follows a strict data minimization
standard. In the five years the CFPB has been collecting HMDA data
there has never been a breach of non-public information.

With respect to the data collection required by the small business
lending rule, the CFPB will only collect de-identified data about small
business loans, i.e., data that does not directly identify individual small
businesses/small business owners. The rule explicitly prohibits the
collection of PII such as an individual’s name and personal contact
information. And, while the data intake system design and build are still
underway, the CFPB will ensure that appropriate controls are built into
the system to protect the data throughout its entire lifecycle. The system
will also go through the security authorization process prior to
deployment.
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d) What did the then-CFPB employee do with the data they sent to
their personal email address?

Response: Before referring the matter to the Office of Inspector
General for further investigation, the CFPB only determined that the
employee made use of their personal email account while conducting
CFPB business.

¢) Did the then-CFPB employee forward the data they sent to their
personal email address to any consumer activist group, private-
sector lawyers, private-sector business, or foreign agent?

Response: After we identified that the employee was misusing a
personal email account while conducting CFPB business, CFPB referred
the matter to the Office of Inspector General for further investigation.

f) What do you, as Director of the CFPB, know of any forwarding,
copying, or other uses of CKFPB confidential data on businesses and
consumers by the then-CFPB employee who sent to their personal

email address? Please identify and document all that you know.

Response: Before referring the matter to the Office of Inspector General
for further investigation, the CFPB only determined that the employee
made use of their personal email account while conducting CFPB
business. As Director that is the extent of my knowledge about what the
former employee may have done with the misappropriated data.
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g) Is the level of seriousness of the CFPB data leak, in terms of
potential harms to consumers and businesses, comparable to earlier
leaks at private-sector firms, such as Experian?

Response: The CFPB takes privacy and cybersecurity very seriously
and takes this incident very seriously. However, I want to be clear that
the CFPB was not hacked; all associated systems worked as designed,
and have all been fully vetted in accordance with federal standards. In
addition, when the incident was reported, we found no anomalous or
suspicious activity by the individual, nor any individual attempting to
gain access to data that they should not have had access to. The
individual mishandled the information. Lastly, while the CFPB does not
take this incident lightly, it is important to note that, in general, the PII
involved was relatively limited in scope. [t did not contain sensitive
personal information about consumers, like social security numbers or
date of birth. That is not the type of information that CFPB typically
requests during supervisory exams.
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REP. BARR - #4

Congress, in a bipartisan fashion, recently passed a law preventing
further extensions of the student-loan payment pause. Student loan
interest will resume starting on September 1, 2023, and payments
will be due beginning in October.

a) Does the CFPB plan to engage in consumer education to smooth
the transition of restarting payments and work with servicers of
federal student loans?

Response: The CFPB recognizes the return to repayment for student
loan borrowers is a major financial event for millions of consumers and
may put stress on their existing resources.

CFPB’s approach to assisting these borrowers relies on three core
actions: (1) providing support to the U.S. Department of Education’s
Federal Student Aid (FSA) office, (2) monitoring consumer feedback
and complaints to understand student loan borrowers’ experiences, and
(3) monitoring market developments to identify specific risks.

In consultation with FSA, the CFPB has offered language translation
services for return to repayment documents to allow them to reach
student loan borrowers in languages other than English. CFPB has also
offered plain language consulting to their office so that any materials
developed by FSA are easy to understand and will not confuse
borrowers with technical jargon. Finally, CFPB has offered to circulate
any FSA developed materials with our networks and stakeholders,
including state agencies, financial education providers, legal aid
organizations, and consumer advocates.

10
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REP. BARR - #5

Small entities are impacted and will be harmed by several of the
CFPB’s recent proposed rules including its Notice of Proposed
Rulemakings (NPRM) for nonbank registries for “repeat offenders”
and “terms and conditions of form contracts.” Nonetheless, the
CFPB did not go through the Small Business Regulatory
Enforcement Fairness Act (SBREFA) process, and the Small
Business Administration (SBA) Office of Advocacy sent letters
telling the CFPB this was a problem.

a) How are you addressing the concerns raised by the SBA Office of
Advocacy about illegally skipping SBREFA requirements, and
why have you acted against ensuring that there is small business
regulatory enforcement fairness?

Response: The CFPB is currently reviewing all comments received in
response to the two Notices of Proposed Rulemaking* we issued to
register nonbanks that are subject to certain orders or which use certain
terms and conditions that present risks to consumers, including the
comments received by the Small Business Administration’s Office of
Advocacy. The CFPB has followed the requirements under the Small
Business Regulatory Enforcement Fairness Act during this rulemaking
process, including by certifying that the proposed rules would not, if
promulgated, have a significant economic impact on a substantial
number of small entities. The CFPB plans to address the concerns
expressed by commenters like the SBA Office of Advocacy in the notice
and comment process.

" https:/files.consumerfinance.gov/f/documents/cfpb_registry-of-supervised-nonbanks_2023-01.pdf and
https://www.consumerfinance.gov/rules-policy/rules-under-development/registry-of-nonbank-covered-persons-
subject-to-agency-court-orders/
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b) Do you believe that obligations to follow the SBREFA process is
optional te you as Director of the CFPB?

Response: The CFPB follows the requirements of the Small Business
Regulatory Enforcement Fairness Act and has complied with those
requirements.

12
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REP. BARR - #6

When the CFPB released the final rule implementing section 1071 of
the Dodd-Frank Act, it pledged to help lenders, especially small
lenders, implement the rule. This support is critical given the
inadequate time the Bureau has provided before lenders must be
ready to collect data. Some lenders have told us they submitted
questions about the rule over a month ago to the mailbox the CFPB
has designated for questions but have received no response. These
delays cause great concern, given the aggressive mandatory
compliance date and the sheer length of the rule.

a) Does the Bureau plan to increase staff focus to ensure it responds
to questions within the 10-15 days it has promised?

Response: CFPB’s pledge to provide replies to lenders submitting
questions, as outlined on the CFPB website, has been and will continue
to be honored. CFPB has dedicated a wide spectrum of resources and
staff to ensure that we are working closely with all stakeholders to
develop and implement this provision of law as Congress mandated to
increase transparency in small business lending, promote economic
development and combat unlawful discrimination. The intent has been to
understand the perspectives and needs of all stakeholders.

Since the issuance of the small business lending rule on March 30, 2023,
the CFPB has engaged in a robust program of rule implementation
support, providing written implementation materials and other
compliance resources. At the time of the rule’s release, the CFPB issued
several compliance aids, including an executive summary, compliance
date info sheet, data points chart, and filing instructions guide.’ Since the
rule’s release, the CFPB has issued additional compliance aids. These
compliance aids include a small entity compliance guide, which is a
comprehensive explanation of the rule’s requirements with examples
and implementation tips, and an initial set of Frequently Asked

3 https://www.consumerfinance. gov/data-research/small-business-lending/filing-instructions-guide/

13
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Questions (FAQs). All of these documents are available on the CFPB
website.® The CFPB has hosted two webinars and has met with a wide
variety of industry trade groups and technology providers who work
with industry. The CFPB has also been working with trade associations
and other stakeholders to answer their questions about the rule so that
they can disseminate information and answers to implementation
questions. The CFPB also offers informal staff guidance on individual
questions about the rule submitted through the regulatory inquiry
function’and has met with a wide variety of industry groups and
technology providers to assist them.?

b) Will the CFPB commit to issue FAQs by October 1, which is one
year before the first mandatory compliance date?

Response: The CFPB issued FAQs for the small business lending rule in
June 2023.° The CFPB anticipates that it will issue additional FAQs and
other compliance aids, as appropriate, in the future.

S https://www.consumerfinance.gov/1071-rule/

7 https://reginquiries.consumerfinance. gov/

& Please note that on July 31, 2023, the U.S. District Court for the Southern District of Texas ordered the CFPB not
to implement or enforce the small business lending rule against plaintiffs in Texas Bankers Ass’n, et al v. CFPB, et
al., No 7:23-cv-00144, and their members. That order stays all deadlines for compliance with the small business
lending rule for plaintiffs in that case and their members until the Supreme Court renders a decision in CFPB v.
Community Financial Services Ass’n of Am., Ltd., No. 22-448 (U.S. cert. granted Feb. 27, 2023). As a result, those
entities will have additional time to prepare for compliance with the small business lending rule. In addition, the
U.S. District Court for the Eastern District of Kentucky recently enjoined the Bureau from enforcing the Rule “until
the Supreme Court issues an opinion ruling that the funding structure of the CFPB is constitutional.” Monticello
Banking Co. v. CFPB, No. 6:23-cv-00148 (E.D Ky. Sept. 14, 2023).

9 https://www.consumerfinance.gov/compliance/compliance-resources/small-business-lending-resources/small-
business-lending-collection-and-reporting-requirements/small-business-lending-rule-faqs/

14
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REP. BARR - #7

If medical providers are unable to guarantee payment for medical
services, particularly for charges under $500, what types of
challenges will they face in the provision of services?

a) What are the long-term consequences for patients’ ability to
access medical assistance, particularly in rural areas?

Response: Americans face unprecedented challenges in accessing
medical care and access to affordable medical care is vital to the health
and well-being of all Americans. This includes financial health and well-
being That is particularly acute in rural areas, where many medical
providers and hospitals have ceased or reduced providing care in recent
years'? with the result that many rural patients have to travel farther to
seek care. Additionally, families living in rural areas may face financial
challenges in accessing medical care. Often, as noted by the Government
Accountability Office (GAO), they may lack insurance, and, as CFPB
research!! has shown, people living in rural areas carry a
disproportionate amount of medical bills in collection status. Lack of
insurance and outstanding medical bills both appear to deter people from
seeking and receiving needed medical care.

In March 2022, the national credit reporting companies announced they
would no longer include on credit reports medical debt with balances
under $500, among other changes to the reporting of unpaid medical
bills on credit reports. While these actions are a step in the right
direction, the CFPB remains concerned about coercive reporting of
unpaid medical bills. Research by the CFPB has shown that unpaid
medical bills have little predictive value in determining a person’s
likelihood of repaying other credit obligations, and credit scoring models

1 https://www.gao.gov/products/gao-23-106651
1 https://www.consumerfinance.gov/about-us/newsroom/cfpb-report-details-family-finances-and-debt-in-rural-
appalachi
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have continued to reduce their reliance on medical debt. While including
unpaid medical bills under $500 on a credit report may coerce payment
of a disputed debt, such coercion risks polluting the credit reporting
system, on which creditors and others rely, with inaccurate data. To the
extent medical providers are themselves extending credit to patients or
assisting patients in obtaining specialty medical payment products, they
- and ultimately patients - are injured by the inclusion of inaccurate data
of little predictive value on credit reports. Any benefit that medical
providers would derive from coercive credit reporting is likely further
limited by the fact that the information regarding unpaid medical bills is
typically provided, or furnished, to the credit reporting companies not by
the medical provider themselves, but by a third-party debt collector. The
interposition of a third-party debt collector further increases the
likelihood of error or inaccuracy in the amounts, beyond the common
problems of ensuring accurate and correct patient billing, after
accounting for insurance, co-payments, and required financial
assistance.

Two recent reports issued by the CFPB (Consumer Finances in Rural
Appalachia'? and Consumer Finances in Rural Areas of the Southern
Region'?) shed light on the data and context concerning medical debt
and its implications for American consumers, including rural Americans.
The CFPB will continue to monitor how these changes impact both
consumers and practitioners.

12 https://www.consumerfinance. gov/data-research/research-reports/consumer-finances-in-rural-appalachia/
13 https://www.consumerfinance.gov/data-research/research-reports/banking -and-credit-access-in-the-southern-
region-of-the-us/
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REP. BARR - #8

The CFPB’s Spring 2023 Agency Rule List states “The CFPB is
considering whether to amend Regulation V”’ which implements the
Fair Credit Reporting Act (FCRA). I have not seen you publicly
discuss the need for amendments to Regulation V. I am concerned,
in general, with how the CFPB has characterized credit reporting
practices, and even more with how the agency has pointed to its
UDAAP authority when issuing new guidance regarding credit
reporting.

a) Would you share why and in what ways you believe Regulation V
needs to be amended, and what your high-level objectives are with
such a rulemaking?

Response: In 2022, the CFPB received approximately 1,287,300
consumer complaints. Of those, 76 percent—or 978,900—were about
credit or consumer reporting, making it the most-complained-about
product and service category. Credit or consumer reporting has been the
most complained about category since 2017.

Credit reports should contain accurate information that is predictive of a
consumer’s ability to repay a loan. The CFPB has recently launched an
inquiry into data broker business practices to obtain information for our
rulemaking effort, which would amend Regulation V under the Fair
Credit Reporting Act (FCRA).' This inquiry will help us understand
whether new business models used by data brokers are covered by the
FCRA, as well as the potential harms and benefits that stem from the
sale of consumer data. As indicated above, the CFPB also remains
concerned that medical debt is less predictive of future repayment than
other debts, that consumer reports regarding medical debt are often
inaccurate, and that the furnishing of information regarding medical debt

1 https://www.consumerfinance.gov/rules-policy/notice-opportunities-comment/open-notices/request-for-
information-regarding-data-brokers-and-other-business-practices-involving-the-collection-and-sale-of-consumer-
information/
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may be used to coerce people into paying bills they may not owe. The
CFPB is concerned about whether the reporting and use of this
information-should be permitted under the FCRA, and considering
options to address this concern.

b) Would you provide an update on the status of the rulemaking?
Response: The CFPB is currently conducting pre-rule activities which
include hosting a Small Business Regulatory Enforcement Fairness Act

(SBREFA) panel to collect advice and recommendations from small
businesses that are likely to be subject to the rule.
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REP. BARR - #9

What steps did the CFPB take to ensure that your proposed
adjustments to Regulation Z, regarding the safe harbor dollar
amount for credit card late fees, will not result in higher Annual
Percentage Rates (APR) for all credit card holders?

Response: The CFPB analyzed the potential benefits and costs of the
proposal, including the possibility that APRs would increase as a result
of the proposed amendments. Based on the available evidence, the
CFPB does not expect that reduced revenue as a result of the proposed
lower safe harbor amount would be fully passed through to consumers in
the form of higher APRs or other price increases. A full discussion of
this analysis can be found in the proposed rule.!?

a) Is it fair that card holders who always pay on time bear the costs
of this reduction in late fees through higher APRs, other fees, or
even being shut out credit card access altogether?

Response: Congress mandated that the late fees charged on credit
accounts must be “reasonable and proportional” to the late payment as
required under the Truth in Lending Act.

Section 1022(b)(2) of the Consumer Financial Protection Act of 2010
requires the CFPB to consider the potential benefits and costs of its rules
to consumers and covered persons. The CFPB considered potential
benefits and costs of the proposed credit card penalty fee rule and
outlined the analysis in the Notice of Proposed Rulemaking. The CFPB
anticipates that the proposal would benefit consumers when they incur
late fees, and that the reduction in late fee amounts would reduce issuer
revenue. Issuers may respond by adjusting interest rates or other card
terms to offset the lost income. CFPB expects less than full offset, with
the aggregate benefits to consumers to be greater than the aggregate
costs.

15 hitps://www.govinfo.gov/content/pkg/FR-2023-03-29/pdf/2023-02393.pdf
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b) Are late fees charged by federal government agencies, such as the
IRS, to high and harmful to taxpayers, who are consumers of
federal government services, “junk fees” by the analytic standards
laid out in your proposed adjustments to Regulation Z, and too high
to be justified on the basis of behavioral deterrence?

Response: Your question refers to the CFPB’s proposed rule on credit
card late fees. The proposal implements a specific statutory provision in
the CARD Act to better ensure that late fees charged on credit card
accounts are “reasonable and proportional” to the late payment, as
required under the statute. Accordingly, the CFPB is only considering
credit card late fees in this rulemaking.

20
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REP. BARR #10

In its proposed rule on credit card late fees, the CFPB certified the
rule would not have an economic impact on a substantial number of
small entities. However, the CFPB also stated it does “not have data
with which to precisely estimate the effect of the Proposed Rule on
late fee revenue.” The Small Business Administration’s Office of
Advocacy and a bipartisan group of members of Congress have
expressed concern with CEPB’s process in undertaking the rule.

a) Does the CFPB intend to comply with its requirements to convene
a SBREFA panel before finalizing the rule to ensure small entities
have their voice heard and that the agency could make appropriate
amendments to the rule?

Response: The CFPB certified that the proposal, if adopted, would not
have a significant economic impact on a substantial number of small
entities. Thus, neither an initial regulatory flexibility analysis nor a small
business review panel was required. The CFPB requested comment on
the analysis that supported this certification and requested any relevant
data. The CFPB is currently reviewing comments and submissions in
response to the Notice of Proposed Rulemaking.

b) If not, why does the agency believe it is not required to convene a
SBREFA panel?

Response: As discussed in the NPRM, the CFPB estimates that for the
vast majority of small banks, even a large reduction in credit card late
fee revenue would represent well below one percent of bank revenue
and, therefore, would not have a significant economic impact. Similarly,
for credit unions, the small share of revenue coming from credit cards,
together with the fact that late fees make up only a fraction of credit card
revenue, implies that even a significant drop in late fee revenue would
not have a significant economic impact for the large majority of small
credit unions. It is worth noting that the credit card market is dominated
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by a small group of large players. The top 20 issuers control
approximately 93 percent of the market.
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REP. BARR - #11

In reviewing the CFPB’s Policy Statement on Abusive Acts or
Practices, I am concerned that the guidance goes beyond addressing
abusiveness prohibitions and may actually infringe upon judicial
independence and separation of powers. As you know, attorneys
serve an important role in the proper functioning of our consumer
finance markets, acting as advocates and representatives for their
own clients, but fundamentally, not educating, informing, or
advising parties of adverse interest. In fact, they are legally and
ethically prohibited from doing so. CFPB’s policy statement appears
to be in direct conflict with the American Bar Association’s (ABA)
model rules of professional conduct which make it clear that
lawyers, “shall not give legal advice to an unrepresented person,
other than the advice to secure counsel.” Moreover, ABA’s model
rules also state that it is professional misconduct for an attorney to
attempt to induce another attorney to violate a rule of professional
conduct. Those provisions are mirrored in the laws of virtually
every state.

a) Director Chopra, in light of these provisions, why does the CFPB
believe that under the Policy Statement on Abusive Acts or Practices
the Bureau can require attorneys to provide assistance or advice to
consumers whom they do not represent as set forth in the
abusiveness standard?

Response: The Policy Statement on Abusiveness does not discuss
attorneys, other than in a footnote that references in passing an amended
complaint filed under my predecessor Acting Director Mick Mulvaney
in December 2017.'® Whether an attorney would be subject to CFPB
enforcement would depend on the particular circumstances. Section
1027(e) of the Consumer Financial Protection Act of 2010, titled

1688 Fed. Reg. 21883, 21890 n.77 (Apr. 12, 2023) (citing in passing Amended Complaint, CFPB v. Access Funding,
LLC. No. 1:16-cv-03759 (D. Md. Filed Dec. 13, 2017))
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“Exclusion for the Practice of Law,” addresses the relationship of CFPB
supervision and enforcement to the practice of law.

24
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REP. BARR - #12

As it stands today, fintech providers that rely on consumer-
authorized data access are essentially dependent on the willingness
of banks and other data holding institutions to cooperate and
provide information that is crucial for their services. Given that
increasing competition is a stated goal of the CFPB, how will the
CFPB guarantee that all parties’ influence and advantages are
balanced within the §1033 sharing ecosystem, such as by not
imposing arbitrary or unreasonable terms for authorized data
access?

Response: This is such an important question. Our country will not be
able to realize the benefits of open banking if incumbents impose
arbitrary or unreasonable terms for authorized data access.

The CFPB’s Personal Financial Data Rights Rulemaking implementing
section 1033 seeks to foster a more open and competitive market in
which individuals and nascent firms would have more bargaining
leverage. In today’s market, consumers’ access to their own data is
based on inconsistent norms across market participants, and even when
large institutions do share personal data, there is no guarantee on
availability, latency, and critical data points, like price. We anticipate
that the rulemaking will foster an environment where it will be less
likely that incumbent institutions can improperly restrict access when
consumers seek to control and share their data. We anticipate proposing
this rule soon. I would be happy to discuss this further with you.
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Rep. Warren Davidson
QFR to Director Chopra
July 14, 2023

Director Chopra, Throughout your tenure as the Chairman of the CFPB,
you have advanced rules, regulations, and enforcement actions around
competition and a fair and transparent financial services ecosystem for
American consumers. Most recently, as you noted in your remarks at
Money20/20 last year, the Bureau will be “exploring safeguards to
prevent excessive control or monopolization by one, or even a handful
of, firms.”

However, over the last several years, a consortium of the largest
financial institutions in the U.S. has sought to exert governance over the
consumer-permissioned data ecosystem, thus decreasing competition
and consumer choice in the marketplace.

Do you believe what we are seeing in the current market is
complementary or contradictory to the Bureau’s goal of providing
consumer choice of, and accessibility to, their own financial data?

Response: If a small set of financial institutions seeks control over the
infrastructure for consumer-permissioned data, this could disadvantage
community banks, nascent startups, and innovators. We will soon be
proposing the Personal Financial Data Rights Rulemaking under Section
1033 of the Consumer Financial Protection Act of 2010, and are keeping
this concern in mind.
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Questions for the Record
Rep. Monica De La Cruz (TX-15)
House Financial Services Full Committee Heraing
with Consumer Financial Protection Bureau (CFPB)
Director Rohit Chopra

(6/14/23)

REP. DE LA CRUZ - #1
Director Chopra, is the CFPB planning any actions regarding
artificial intelligence (AI)?

Response: The Consumer Financial Protection Bureau (CFPB) and four
other federal agencies! have jointly pledged to monitor the development
and use of automated systems, promote responsible innovation, and to
vigorously enforce our collective authorities to protect individuals’
rights, regardless of whether legal violations occur through traditional
means or advanced technologies, including those that are marketed as
artificial intelligence.

To that end, the CFPB has taken a series of actions to ensure that
advanced technologies do not violate the rights of consumers:

o The CFPB released a circular underscoring that the adverse action
notice requirements of the Equal Credit Opportunity Act (ECOA)
and Regulation B apply equally to all credit decisions, regardless
of the technology used to make them. In particular, ECOA and
Regulation B do not permit creditors to use the excuse that their
algorithms are too complex and therefore they cannot provide the
specific and accurate reasons for adverse actions.

* https://www.consumerfinance. gov/about-us/newsroom/cfpb-federal-partners-confirm-automated-systems-
advanced-technology-not-an-excuse-for-lawbreaking-behavior/
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o The CFPB issued an interpretive rule explaining that when digital
marketing providers go beyond traditional advertising, they are
typically covered by the Consumer Financial Protection Act as
service providers and do not fall within an exception for companies
that solely provide time or space for an advertisement. In other
words, when digital marketing providers use sophisticated
behavioral targeting techniques to market consumer financial
products, they must adhere to federal consumer financial
protection laws.

¢ The CFPB has also prioritized digital redlining, including bias in
algorithms and technologies marketed as artificial intelligence. As
part of this effort, the CFPB is working with federal partners to
protect homebuyers and homeowners from algorithmic bias within
home valuations and appraisals through rulemaking.

REP. DE LA CRUZ - #2

Director Chepra, in an interagency statement you signed on April
25, 2023, it was stated, “We also pledge to vigorously use our
collective authorities to protect individuals’ rights regardless of
whether Iegal violations occur through traditional means or
advanced technologies.” In what ways are you seeing individuals’
rights being violated by advanced technologies like AI?

Response: The use of advanced technologies and automated systems
marketed as artificial intelligence (Al) has the potential to perpetuate
unlawful bias, automate unlawful discrimination, and produce other
harmful outcomes. The CFPB has been focused on several harms from
such advanced technologies, including from black box algorithms,
behavioral targeting and advertising, abusive use of Al technology, and
digital redlining. The response to the previous question notes several
actions we have taken to protect consumers from these harms.
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REP. DE LA CRUZ - #3

Regarding the Silicon Valley Bank (SVB)-failure weekend, it has
been over 100 days and this Committee is still trying to obtain
information from the FDIC, the Fed, and Treasury about what
happened, and we have been stonewalled on many fronts.

3a. Director Chopra, during the tumultuous bank failure weekend,
did you have conversations about decisions concerning how to
handle SVB, Signature Bank, or the systemic instability with anyone
at the White House or anyone at the Federal Trade Commission
(FTC)?

Response: Yes. In my role as a Director on the Board of the Federal
Deposit Insurance Corporation, I was in communication with relevant
state and federal officials to discuss the developing stress in the banking
system and strategies for mitigating the potential fallout on the broader
economy.
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3b. Director Chopra, what was discussed in the March 12, 2023,
Financial Stability Oversight Council (FSOC) meeting, and do you
believe that such a meeting of the FSOC was even necessary since all
substantive bailout and special Fed lending had already been made
without any FSOC meeting?

Response: At the March 12, 2023, FSOC meeting, the Federal Reserve
Board, Federal Deposit Insurance Corporation, and the U.S. Department
of Treasury provided updates to the Council on the failures of Silicon
Valley Bank and Signature Bank, and the invocation of the Systemic
Risk Exception to protect uninsured depositors at both banks. The
Federal Reserve Board also briefed the Council on the Bank Term
Funding Program, a new 13(3) liquidity facility. The FSOC was
established after the 2008 financial crisis, in part, to improve
coordination between financial regulators, including during times of
stress. 1 do believe such a meeting was appropriate.
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REP. DE LA CRUZ - #4

The Department of Housing and Urban Development (HUD)
already regulates criminal record screening through its 2016 Office
of General Counsel Guidance on Application of Fair Housing Act
Standards to the Use of Criminal Records by Providers of Housing
and Real Estate-Related Transactions, which is applicable to anyone
subject to the Fair Housing Act. CFPB’s request for information
proposes to duplicate existing efforts of HUD and make property
operations more complex, ultimately making housing more
expensive for the individuals they are intending to help. Director
Chopra, where do you believe CFPB gets its authority to regulate
rental owners and managers?

Response: The CFPB is working closely with the Federal Trade
Commission (FTC) to identify practices that prevent consumers from
obtaining and retaining housing, and comments to the agencies’ joint
request for information regarding tenant screening will help inform
enforcement and policy actions under each agency’s jurisdiction. The
Fair Credit Reporting Act (FCRA), which the CFPB and FTC both
enforce, imposes requirements on many aspects of the tenant screening
process. The CFPB has exclusive rule-writing authority for most
provisions of the FCRA 2

2]5USC. § 1681s.
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REP. DONALDS T1 —Part 1 - #1

Director Chopra, when the Bureau released the final rule
implementing section 1071 of the Dodd-Frank Act, it pledged to help
lenders, especially small lenders, implement the rule. This support is
critical given the inadequate time the Bureau has provided before
lenders must be ready to collect data. Some lenders have told us they
submitted questions about the rule over a month ago to the mailbox
the CFPB has designated for questions, but have received no
response. These delays cause great concern, given the aggressive
mandatory compliance date and the sheer length of the rule.

a) Will the Bureau commit to issue FAQs by October 1, which is one
year before the first mandatory compliance date?

Response: The Consumer Financial Protection Bureau (CFPB) issued
Frequently Asked Questions (FAQs) for the small business lending rule
in June 2023.! CFPB’s pledge to provide replies to lenders submitting
questions, as outlined on the CFPB website, has been and will continue
to be honored.

CFPB has dedicated a wide spectrum of resources and staff to ensure
that we are working closely with all stakeholders to develop and
implement this provision of law as Congress mandated to increase
transparency in small business lending, promote economic development
and combat unlawful discrimination. The intent has been to understand
the perspectives and needs of all stakeholders.

! https://www.consumerfinance. gov/compliance/compliance-resources/small-business-lending-resources/small-
business-lending-collection-and-reporting-requirements/small-business-lending-rule-fags

1
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Since the issuance of the small business lending rule on March 30, 2023,
the CFPB has engaged in a robust program of rule implementation
support, providing written implementation materials and other
compliance resources. At the time of the rule’s release, the CFPB issued
several compliance aids, including an executive summary, compliance
date info sheet, data points chart, and filing instructions guide.? Since the
rule’s release, the CFPB has issued additional compliance aids. These
compliance aids include a small entity compliance guide, which is a
comprehensive explanation of the rule’s requirements with examples
and implementation tips, and an initial set of FAQs. All of these
documents are available on the CFPB website.? The CFPB has hosted
two webinars and has met with a wide variety of industry trade groups
and technology providers who work with industry. The CFPB has also
been working with trade associations and other stakeholders to answer
their questions about the rule so that they can disseminate information
and answers to implementation questions. The CFPB also offers
informal staff guidance on individual questions about the rule submitted
through the regulatory inquiry function*and has met with a wide range
of industry groups and technology providers to assist them. The CFPB
anticipates issuance of additional FAQs and other compliance aids, as
appropriate, in the future.

2 https://www.consumerfinance. gov/data-research/small-business-lending/filing-instructions-guide/
3 https://www.consumerfinance.gov/107 1-rule/
" https://reginquiries.consumerfinance. gov/
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REP. DONALDS - Part 1 - #2

Congress mandated that the CFPB follow the SBREFA process,
which involves consultation with small businesses who could be
impacted by agency regulations. That is the law. While you often
speak of the obligations of others to follow the law, this one applies
to your agency. I'm concerned that the CFPB didn't follow it on the
late fee rulemaking.

You certified that the proposal didn't impact community banks and
credit unions, despite their (and their associations) submitting
official comments in the ANPR last year giving you clear notice of
the impact. In fact, so blatant was your decision to bypass the law
and push this proposal out before the State of the Union that the
Small Business Administration’s Office of Advocacy issued an
official letter calling your certification "deficient" in several ways
and asking for the rulemaking to be paused with respect to banks
with assets below $850 million.

a) How could you credibly have asserted, in light of all evidence to
the contrary including the conclusion of another office of the
Federal government, that the late fee proposal did not require the
CFPB to consult with small businesses?

Response: The CFPB certified that the proposal, if adopted, would not
have a significant economic impact on a substantial number of small
entities as outlined in the proposal.®> As discussed in the Notice of
Proposed Rulemaking (NPRM), the CFPB estimates that for the vast
majority of small banks, even a large reduction in credit card late fee
revenue would represent well below one percent of bank revenue and,
therefore, would not have a significant economic impact. Similarly, for

3 https://www.federalregister. gov/documents/2023/03/29/2023-02393/credit-card-penalty -fees-regulation-z

3
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credit unions, the small share of revenue coming from credit cards,
together with the fact that late fees make up only a fraction of credit card
revenue, implies that even a significant drop in late fee revenue would
not have a significant economic impact for the large majority of small
credit unions. It is worth noting that the credit card market is dominated
by a small group of large players. The top 20 issuers control
approximately 93 percent of the market.

b) You had the comment letters from small banks and credit unions
before this certification. Did you just not believe them?

Response: The CFPB issued the Credit Card Penalty Fees NPRM on
February 1, 2023. This proposal contained the certification that the
proposal, if adopted, would not have a significant economic impact on a
substantial number of small entities. The CFPB accepted comments on
the proposal from February through May 3, 2023. The CFPB is
reviewing all comments submitted in response to the proposal.

¢) Did you skip the steps mandated by Congress in order to get the
proposal out before the State of the Union?

Response: No. The CFPB certified that the proposal, if adopted, would
not have a significant economic impact on a substantial number of small
entities for the reasons described in the proposal. The CFPB discussed
the analysis pursuant to the Regulatory Flexibility Act in the Credit Card
Penalty Fees NPRM.°

d) In light of the U.S. Small Businesses Office of Advocacy letter you
recently received that questioned your decision to skip the
SBREFA small business consultation process, what is your plan
to remedy the deficiencies they found with your certification of

° https://www.consumerfinance.gov/rules-policy/rules-under-development/credit-card-penalty -fees-regulation-z/

4
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the late fee proposal? Are you planning to conduct that small
business consultation process?

Response: The CFPB is reviewing all comments submitted in response
to the proposal.

a) Was the Small Businesses Office of Advocacy wrong? What will
you be doing with those findings?

Response: The CFPB is reviewing all comments submitted in response
to the proposal.
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REP. DONALDS — Part 1 - #3

The crux of any legitimate government process is a fair

hearing. Your statements indicate—as do President Biden’s State of
the Union remarks made just days after your late fee proposal was
issued—an unmistakable prejudgment about credit card late fees.
Both of you spoke about an $8 safe harbor and quote unquote
“saving Americans” a specific amount of money. You branded late
fees, which the government charges as well, as a "junk fee'" and
wrapped it into a broader campaign against airplane seat fees and
gym and swimming pool fees at hotels.

a) Did you enter this rulemaking with the required "open mind"
and did you communicate with any policy or political staff at the
White House about the timing and content of the late fee rule?

Response: Yes, the CFPB is committed to a fair and open rulemaking
process. The proposal relating to credit card late fees is just that—a
proposal. The CFPB will carefully consider all comments received in
response to the proposal and, if warranted, may make changes based on
those comments before finalizing the rule.

In fact, the proposal contemplates that credit card providers will
continue to charge late fees. The CFPB is in regular communication with
federal and state agencies about our policy efforts, including through the
all-of-government Competition Council.

b) Will you provide this committee with any correspondence with
any White House official about the late fee rule?

Response: It is CFPB policy to provide for an open development of
rules and to encourage full public participation in rulemaking actions. To
that end, and consistent with the requirements of the Administrative

6
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Procedure Act, the information that the CFPB relied on in formulating
the proposed rule is described in detail in the Federal Register notice.”

¢) Did you speak to any outside activist groups, who directly or
through affiliates contribute to federal elections, about this
rulemaking?

Response: As Director, I conduct outreach to a wide range of
stakeholders who are impacted by the CFPB’s work, including a variety
of industry groups, nonprofit organizations, and associations that
represent financial institutions. As noted above, the information that the
CFPB relied on in formulating the proposed rule is described in detail in
the Federal Register notice.®

d) Did you ask or have knowledge of any outside groups organizing
"consumer" letters for the official comment docket.

Response: I am unaware of any specific letter-organizing. However, it is
common for industry groups and advocacy groups to do so. CFPB staff
hosted stakeholder calls attended by a number of industry groups and
consumer groups where we encouraged the submission of comments.
We strongly encourage public participation in our rulemaking work.
And we are supportive of both industry and consumer groups that raise
public awareness of our rule proposals to help facilitate comments from
the general public.

7 https://www.consumerfinance.gov/rules-policy/rules-under-development/credit-card-penalty -fees-regulation-z/
8 https://www.federalregister.gov/documents/2023/03/29/2023-02393/credit-card-penalty-fees-regulation-z

7
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REP. DONALDS — Part 1 - #4

Based on all your public statements showing prejudgment on the
late fee proposal, including calling the fees you were regulating
"junk," how do you expect any member of the public to believe that
submitting comments would make any difference? Isn't the CFPB’s
"process' not about the facts but just about your opinion and no
one else's?

Response: No. The CFPB is carefully reviewing all comments submitted
in response to the proposal.
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REP. DONALDS — Part 1 - #5

What do credit card late fees have to do with hotel swimming pool
and gym fees? If nothing, why are you (as a supposedly independent
agency) not handling late fees outside the White House "junk fee"
campaign?

Response: In passing the Consumer Financial Protection Act of 2010,
Congress expressly set forth as part of the CFPB’s purpose to ensure that
markets for consumer financial products and services are “fair,
transparent, and competitive.” Cabinet and independent agencies across
the government are participating in efforts to promote competition in the
American economy.

Competitive consumer finance markets depend on fair and transparent
pricing, where consumers can easily compare prices among several
different providers. But junk fees make it difficult, if not impossible, for
consumers to make these kinds of comparisons. Like other agencies
across the federal government, the CFPB has been looking for ways that
competition is undermined, including when it comes to surprise and
opaque fees.

As part of this whole-of-government effort, the CFPB has been working
to rein in illegal junk fees in the financial sector. For example, the CFPB
has taken legal action against several banks for charging illegal surprise
overdraft fees - fees charged even though consumers had enough money
in their account to cover the transaction at the time the bank authorized
it.
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REP. DONALDS - Part 1 - #6

You talk about competition and consumer financial health a lot. But
small financial institutions say they'll get out of the market if your
late fee rule is enacted. They also say that credit will decrease and
costs will increase. This all makes sense, since you admitted in your
proposal that more consumers will pay late because of your changes.

a. How is small banks and credit unions leaving the card market
and more consumers ending up with late payments on their credit
report good for competition or personal financial health?

Response: Under the Credit Card Accountability Responsibility and
Disclosure Act of 2009, Congress added a new section to the Truth in
Lending Act that mandates penalty fees be reasonable and proportional
to the late payment. If small banks and credit unions provide fair and
transparent pricing for their card programs and their customers value
them beyond what they pay for them, that outcome will benefit
competition.

10
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REP. DONALDS — Part 1 - #7

Community banks and credit unions have commented that CFPB’s
credit card late fee proposal will increase APRs and reduce credit
lines.

a) Has CFPB calculated how much credit card APRs will increase
or credit lines will decrease if your proposal is enacted? If so, will
you please share those figures with the Committee?

Response: As discussed in the proposed rule,’ the extent to which
issuers might respond to the proposed rule depends in part on the
competitiveness of the credit card market and other factors. Competition
is a powerful force. When competition focuses on up-front costs, there
can be greater price competition.

9 https://www.consumerfinance. gov/rules-policy/rules-under-development/credit-card-penalty -fees-regulation-z/
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REP. DONALDS -Part1 - #8

Overdraft provides a needed form of liquidity to Americans who
have emergency expenses or other short-term needs. Research
demonstrates that consumers value overdraft. A 2022 survey
revealed that 9 in 10 consumers find their bank’s overdraft
protection to be valuable. Despite the benefits provided by
overdraft, the Bureau has criticized the product, leading some banks
to no longer charge overdraft fees or to lower the overdraft fee. This
is concerning. A certain number of customers who overdraw their
account will not repay the negative balance. Banks charge overdraft
fees in part to compensate for the risk of nonpayment. I worry that,
if a bank decides not to charge an overdraft fee, the bank may also
choose to limit access to the product to reduce this risk. Instead of
paying a transaction into overdraft, the bank may decline the
transaction.

a) For banks that do not charge overdraft fees, have you studied
how many transactions that overdrew the customer’s account
were not paid into overdraft by the bank, but instead were
declined?

Response: The CFPB has been engaging with financial institutions that

have reduced or eliminated overdraft fees in order to understand the
effects of those policy changes and will continue to do so.

12
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b) If you have not studied this issue, will you commit to performing
this study? I believe this information is critical to understanding
whether your remarks about overdraft could be harming
consumers.

Response: As noted above, the CFPB has been engaging with financial
institutions that have reduced or eliminated overdraft fees in order to
understand the effects of those policy changes and will continue to do
S0.
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REP. DONALDS - Part1 -#9

Director Chopra, the CFPB issued a report last week that was
critical of financial institutions’ use of automated systems called
“chatbots” to respond promptly and efficiently to customers’
requests. I am concerned that the report relied on anecdotal
consumer complaints to arrive at the conclusion that consumers are
harmed by institutions’ use of this technology. This conclusion is at
odds with 2022 survey data that found that the overwhelmingly
majority of Americans—9 in 10—are satisfied with their bank. As
technology reshapes consumers’ needs and expectations, tools like
chatbots offer an additional medium to help financial institutions
personalize and expedite the customer experience.

a) Why did the CFPB rely only on anecdotal consumer complaints—
rather than perform a rigorous, systematic analysis of all complaints
received—when preparing its report on chatbots?

Response: The question mischaracterizes the CFPB’s analysis on
chatbots. There is broad consensus that generative Al raises a host of
opportunities and concerns. The report sought to highlight some of the
challenges consumers can face when chatbots provide inaccurate
information or when they foreclose access to customer support in
complex situations. The analysis relied on a diversity of sources for
information for the report, including consumer complaints, responses to
our Relationship Banking request for information, peer-reviewed
academic journals, independent reporting, and materials published by
the financial institutions themselves. The CFPB also included selected
consumer complaints as illustrations in the report.
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b) How many of the anecdotal complaints on which the CFPB relied
were against banks? How many were against credit unions? How
many were against nondepository institutions?

Response: The CFPB’s research explored how the introduction of
advanced technologies, often marketed as “artificial intelligence,” in
financial markets, may impact the customer service experience. The
purpose of this report was to explain how chatbot technologies are being
used by some financial institutions and the associated challenges faced
by their customers. Notably, the challenges that consumers face when
engaging with faulty chatbots at financial institutions are not sector
dependent, but rather share common threads. One major commonality is
that problems become particularly acute as the inquiry becomes more
complex, and questions regarding financial products and services are
often quite complex.

¢) Going forward, will the CFPB commit to performing rigorous
statistical analysis of its complaints before it publishes another
report?

Response: As noted in 9a above, the analysis relied on a diversity of
sources for information for the report, including consumer complaints,
responses to our Relationship Banking request for information, peer-
reviewed academic journals, independent reporting, and materials
published by the financial institutions themselves. The CFPB also
included selected consumer complaints as illustrations in the report.
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REP. DONALDS —Part 1 - #10

Director Chopra, I am deeply concerned that the Bureau performs
its policymaking through blog posts and speeches—not through
rulemaking governed by the Administrative Procedure Act. The
Bureau’s approach circumvents Congress, which established the
notice-and-comment rulemaking process to ensure that public
feedback is incorporated into agencies’ rules in order to produce the
best and most workable policies.

a) Will you commit to using rulemaking—not blog posts and
speeches—to make policy on issues like overdraft?

Response: The CFPB adheres to all rulemaking requirements set forth
in statute, including the Administrative Procedure Act. Communications
such as press releases, blogs and speeches are meant to ensure that there
is public awareness of CFPB policy and priorities. Public feedback is
pivotal to effective rulemaking, and the CFPB uses a wide range of
methods to solicit feedback to inform our work.
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REP. DONALDS —Part1 - #11

Director Chopra, the Bureau recently sought OMB approval to
conduct a “Timing Study,” which I understand is intended to study
when disclosures should be provided to consumers. It seems clear
that this research will inform the Bureau’s policymaking on credit
card fees and overdraft fees. However, the Bureau is seeking OMB
approval of this study through a “generic clearance,” which OMB
rules specifically state should not be used for substantive or policy-
related research.

a) Will you commit to not using the results of the Timing Study for
any rulemaking or other policymaking?

Response: Yes.

b) Going forward, will you commit to abide by OMB’s rules and not
seek OMB approval under a generic clearance for substantive or
policy-related studies like the Timing Study?

Response: We will continue to comply with OMB policy and rules.
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REP. DONALDS — Part 1 - #12

Director Chopra, the CFPB is currently engaged in rulemaking to
implement Section 1033 of the Dodd-Frank Act. In connection with
this rulemaking, there have been discussions with cross-industry
standards setting organizations such as the Financial Data
Exchange, or FDX. The FDX standard now connects over 53 million
consumer accounts (see here). I am concerned that the CFPB may
propose a rule that is inconsistent with the FDX standard.

a) Does the CFPB plan to make the proposed Section 1033 rule
consistent with that FDX standard so that the work developing that
standard is not lost?

Response: I am surprised at your concern and would be happy to
discuss it with you. The CFPB has repeatedly made clear that open and
fair standards are critical for the shift to open banking. In the fall of
2023, we will issue the proposal and will accept public comment before
finalizing.

b) How will the FDX standard be leveraged going forward after the
final rule is issued?

Response: In the fall of 2023, we will issue the proposal and will accept
public comment before finalizing.
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REP. DONALDS - Part 1 - #13

Director Chopra, one of the biggest issues in the Section 1033
rulemaking is determining which party is required to obtain
authorization from the consumer in order to gain access to the
consumer’s data. Currently, most often, the entity that holds the
information is the one who obtains the consumer’s consent.
However, in the CFPB’s Outline of Proposals, the third party that
seeks the consumer’s information is charged with obtaining the
consumer’s consent. This is very risky and could lead to
unauthorized access by bad actors. These third parties are not
federally supervised and not subject to the same privacy and
security requirements as banks are required to uphold. It also
requires data providers to take the word of the third party.

¢) How will you ensure that these third parties uphold privacy and
security standards akin to the standards banks are required to
uphold?

Response: As part of the rulemaking, the CFPB is considering how to
ensure effective privacy and security standards for the parties who
obtain data under the rule. The CFPB takes the prospect of fraudulent
authorizations very seriously and is considering all options to eliminate
that risk as part of this rulemaking.

d) Have you reconsidered your position in the Outline?
Response: The rulemaking is in its early stages, and no decisions about
the rule are final at this time. The CFPB will be considering all

feedback, including comments received in response to the upcoming
proposed rule.
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DONALDS — Part 1 - #14

Privacy and security are at the forefront of Americans’ minds.
Banks are highly regulated and subject to supervision to ensure they
follow regulatory requirements. By contrast, data aggregators and
fintechs are not subject to federal supervision.

e. What steps is the CFPB taking to protect Americans from the
misuse of their data by data aggregators and fintechs?

Response: It is critically important that all aspects of the CFPB’s work
take proper account of the increasingly prominent role of large non-bank
“tech” companies in consumer finance. Many of the non-bank
companies identified in your question are already subject to the CFPB’s
supervisory authority, including under one or more of the CFPB’s
“larger participant” rules or as a service provider to other entities subject
to our supervisory authority. For example, many of the entities that
identify themselves as “data aggregators” meet the criteria to be
supervised as larger participants in the market for consumer reporting.
As aresult, supervisory examinations over one or more such companies
are scheduled or ongoing.

To further tighten its supervisory authority over big tech and other large
non-bank providers of consumer financial services, the CFPB has under
consideration defining larger participants in markets for consumer
payments.'? In addition, the CFPB has taken recent steps to make active
use of a long-dormant authority that enables it to supervise non-banks
that have engaged or are continuing to engage in conduct that poses risks
to consumers with regard to the offering or provision of consumer
financial products or services.!'Nonetheless, additional rulemaking
remains needed to ensure that consumers can exercise effective control
over how their data is accessed and used, including by data aggregators

° The CFPB’s published agenda of its planned regulatory activities is available at
https://www.consumerfinance.gov/rules-policy/regulatory-agenda
I CFPB Supervisory Highlights, Issue 30 (Summer 2023) at 31.
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and other non-banks. The CFPB is moving to publish a regulatory
proposal under Section 1033 of the Consumer Financial Protection Act
0f2010. The proposal is intended to accelerate the shift to open banking
in our country, while ensuring that third parties acting for the consumer
with respect to data access — including the kinds of entities referenced in
your question -- treat consumer data securely and respect consumer
privacy interests.
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REP. DONALDS —Part 1 - #15

Director Chopra, I am deeply concerned about the security incident
that took place recently at the CFPB. A then-CFPB employee sent a
massive amount of sensitive and confidential information from their
work e-mail address to their personal email address. For some
reason, the CFPB’s data loss prevention controls did not prevent
this transmission. I am particularly concerned about this breach
because the CFPB has access to sensitive supervisory information
about banks, credit unions, and other financial institutions.

f) What steps have you taken to improve your security procedures?

Response: The incident you raise was certainly extremely concerning.
The CFPB has in place safeguards that establish a strong culture of
privacy and security to ensure that personally identifiable information
(PII) and confidential supervisory information (CSI) are effectively
protected. The CFPB maintains a comprehensive cybersecurity program
to safeguard CFPB systems and the data maintained on those systems,
and annual audits by the Office of Inspector General have consistently
found that the program meets an effective level of security. All CFPB
employees are required to complete privacy and cybersecurity training
annually. Access to the system is shut off for employees who do not
complete training.

In light of the recent data incident CFPB has been reviewing its
information, privacy, and cybersecurity program to ensure that we can
improve and strengthen safeguards as much as possible. Some of the
projects underway to strengthen CFPB’s posture include:

o Implementing additional technical measures, such as new Data
Loss Prevention controls, which have the capability of scanning
outbound email for sensitive information, and adopting a federal
shared service offered by the Department of Justice that will
provide an IT network security capability that implements a zero
trust architecture through which people and devices are verified
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every time they attempt to access sensitive data, regardless as to
whether they have pre-existing network access;

o Strengthening internal policies and procedures, and cybersecurity
and privacy training to reflect some of the lessons learned and
ensure CFPB has the best technological controls available to detect
any anomalous behavior or other issues; and

o Continuing to refine how we collect information from institutions
during supervision, with a focus on narrowing the information we
collect to the minimum necessary to fulfill our supervisory
responsibilities.

g) Why should Congress continue to give the Bureau authority to
collect voluminous information under HMDA and Section 1071
when the Bureau cannot safeguard the data in its possession?

Response: The CFPB maintains a comprehensive cybersecurity program
to safeguard CFPB systems and the data maintained on those systems.
The CFPB maintains information security standards as required by the
Federal Information Security Management Act (FISMA) and annual
audits by the Office of Inspector General have consistently found that
the program meets an effective level of security.

The CFPB adheres to all applicable federal data collection and storage
standards, including encrypting data transfers and data stored in the
system.

With regard to HMDA, CFPB follows a strict data minimization
standard. In the five years the CFPB has been collecting HMDA data
there has never been a breach of non-public information.

With respect to the data collection required by the small business
lending rule, the CFPB will only collect de-identified data about small
business loans, i.e., data that does not directly identify individual small
businesses/small business owners. The rule explicitly prohibits the
collection of personally identifiable information such as an individual’s
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name and personal contact information. And, while the data intake
system design and build are still underway, the CFPB will ensure that
appropriate controls are built into the system to protect the data
throughout its entire lifecycle. The system will also go through the
security authorization process prior to deployment.
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REP. DONALDS —Part 2 - #1

Director Chopra, you have spoken publicly about limiting the scope
of the initial 1033 rule to only deposit accounts and credit cards.
Other jurisdictions, like the US and Australia, are moving in exactly
the opposite direction where consumers can share more data, not
less. Why are you not considering other financial products such as
mortgages, student loans, auto loans, personal and small business
loans? In the past, your agency has raised concerns regarding the
various fees associated with these financial products. Why would
you not include these products in the scope of the rule so that
consumers better understand these fees and have the ability to easily
switch to products that are more favorable?

Response: The CFPB has not yet proposed a rule under Section 1033 of
the Consumer Financial Protection Act of 2010. The CFPB appreciates
your input on what products and services the rule should cover. In
response to the outline of proposals published last October, the CFPB
has been intaking feedback from a range of stakeholders, including with
respect to rule coverage issues.! CFPB anticipates receiving further
comments from the public after the proposal is released. Accordingly,
we will continue to have rule coverage issues under consideration for
some time. The effective scope of any Section 1033 rule is not limited to
the products and services that the rule may cover directly. For example,
consumer checking account data can be used for underwriting in a
number of credit product markets, including those you identify in your
question. Transaction-based underwriting driven by data from consumer
checking accounts can sharpen competition in these credit markets,
thereby creating downward price pressure and potentially expanding
product access, including to underserved consumers.

1 See CFPB|Outline of Proposals and Alternatives Under Consideration for the Personal Financial Data Rights
Rulemaking | (Oct. 27, 2022).
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REP. DONALDS — Part 2 - #2

We know that technological innovation is a major part of what
keeps the U.S, financial system at the apex of the global financial
system, and a major part of how banks are able to adapt to
changing economic conditions and maintain the availability of
services for Americans. However, in February of 2022, the
Government Accountability Office (GAO) released a report on U.S,
banking regulators and access to financial services, stating that
regulatory uncertainty — particularly surrounding small-dollar
lending — has made it increasingly difficult for financial institutions
to offer small-dollar loans and to innovate in this space. From 2010
through 2020, CFPB, the Federal Reserve, FDIC, and OCC issued
or rescinded at least 19 actions related to small-dollar loans. In this
ever changing regulatory regime can you understand why banks
and their fintech partners want to see more clarity, transparency,
and certainty from the CFPB with regards to how small dollar loans
are regulated?

Response: The CFPB is committed to clearly communicating
expectations in simple and straight-forward terms.



189

REP. DONALDS — Part2 - #3

Director Chopra, the credit card late fees proposed rule attempts to
help a small number of credit card customers at the expense of the
vast majority of others. Cardholders who never pay late- which the
CFPB’s own data indicates is 74 percent of all Americans with
credit cards- will not benefit from the reduced fees, and according to
the proposed rule could experience “...higher maintenance fees,
lower rewards, or higher interest on interest-paying accounts,” and
increased costs could completely negate any benefits. How has the
CFPB accounted for actions that credit card issuers will likely be
forced to take in their credit portfolios to properly manage credit
risk and other prudential regulatory requirements?

Response: The CFPB analyzed the potential benefits and costs of the
proposal. Based on the available evidence, the CFPB does not expect
that reduced revenue as a result of the proposed lower safe harbor
amount would be fully passed through to consumers in the form of
higher APRs or other price increases. A full discussion of this analysis
can be found in the proposed rule.
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REP. DONALDS —Part2 - #4

Director Chopra, Dodd-Frank Section 1022 requires the CFPB to
consider the cost of its rules. How does a rule that attempts to help a
small number of consumers, but would increase costs for
cardholders across the board, survive a cost-benefit analysis?

Response: Section 1022(b)(2) of the Consumer Financial Protection Act
012010 requires the CFPB to consider the costs, benefits, and impacts of
its rules to consumers and covered persons. The CFPB is reviewing all
comments, including those related to Section 1022(b)(2), submitted in
response to the proposal.
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REP. DONALDS - Part2 - #5

The proposed rule ignores the important role that late fees play in
deterring consumers from paying their bill late. If late fees are
capped at such a low amount and the deterrent effect is nonexistent,
more consumers will pay their bill late, leading to a higher share of
delinquent accounts, which will be reported to credit bureaus and
result in lower credit scores. Director Chopra, why is the Bureau
proceeding with a rulemaking that has no consumer benefits and
would actually result in tremendous harm to consumers?

Response: Under the Credit Card Accountability Responsibility and
Disclosure Act of 2009, Congress added a new section to the Truth in
Lending Act that mandates penalty fees be reasonable and proportional
to the late payment. As discussed in the NPRM,? “in considering the
appropriate [safe harbor] amount, the CFPB is guided by factors
including: (1) the cost incurred by the creditor from an omission or
violation; (2) the deterrence of omissions or violations by the
cardholder; (3) the conduct of the cardholder; and (4) such other factors
deemed necessary or appropriate.” In developing this proposed rule, the
CFPB has considered the proposed rule's potential benefits, costs, and
impacts in accordance with section 1022(b)(2)(A) of the Consumer
Financial Protection Act of 2010. The CFPB is reviewing all comments
submitted in response to the proposal.

2 https://www.consumerfinance.gov/rules-policy/rules-under-development/credit-card-penalty -fees-regulation-z/
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REP. DONALDS — Part 2 - #6

Director Chopra, in the proposed rule, you cite research on the
deterrent effect done by Grodzicki et al. That report was co-
authored by two former Bureau economists and used the Bureau's
own CARD Act data. The paper found that the deterrent effect of
late fees is reduced when fees are lower, right? In other words, when
late fees are lower, more consumers pay late. And this paper was
published in the Journal of Financial Services Research, which is a
peer-reviewed academic publication, correct? But the Bureau
disregarded this research, and instead, you conducted your own
analysis. But that analysis wasn't peer reviewed or published in a
journal, was it?

Response: As described in the proposal, the CFPB carefully considered
the research paper by Grodzicki et. al., along with other sources,
including other published research studies and its own analysis.
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REP. DONALDS — Part2 - #7

After the Bureau finalized revisions to the Home Mortgage
Disclosure Act (HMDA) rule in 2015, regulated entities were given
more than 24 months to implement the rule’s requirements. Section
1071, which the CFPB recently issued a final rule to implement, has
often been described as HMDA for small business lending- but the
final rule only provides 18 months to comply. And while the HMDA
rule required lenders to reprogram existing systems, 1071 requires
entirely new systems to be created and programmed.

Note: CFPB assumes that the above QFR was entered as an
introduction for the following question, but formatted with a
number in error. Please see information below responsive to the
statement made in Question 7.
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REP. DONALDS — Part 2 - #8

Given that 1071 implementation is such a massive new undertaking
and will require lenders to build completely new systems, will you
extend the compliance deadline?

Response: The rule contains an extended compliance deadline for
smaller institutions. Under the rule’s tiered compliance schedule, the
highest volume lenders have roughly 18 months to comply; moderate
volume lenders have roughly 2 years; and lower volume lenders have
nearly 3 years. The many small lenders with under 100 small business
originations annually have no deadline or regulatory obligations.?

3 Please note that on July 31, 2023, the U.S. District Court for the Southern District of Texas ordered the CFPB not
to implement or enforce the small business lending rule against plaintiffs in Texas Bankers Ass’n, et al v. CFPB, et
al., No 7:23-cv-00144, and their members. That order stays all deadlines for compliance with the small business
lending rule for plaintiffs in that case and their members until the Supreme Court renders a decision in CFPB v.
Community Financial Services Ass’n of Am., Ltd., No. 22-448 (U.S. cert. granted Feb. 27, 2023). As a result, those
entities will have additional time to prepare for compliance with the small business lending rule. In addition, the
U.S. District Court for the Eastern District of Kentucky recently enjoined the Bureau from enforcing the Rule “until
the Supreme Court issues an opinion ruling that the funding structure of the CFPB is constitutional.” Monticello
Banking Co. v. CFPB, No. 6:23-cv-00148 (E.D. Ky. Sept. 14, 2023).
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REP. DONALDS — Part2 - #9

In your first appearance before our Committee as Director, you
urged banks to get more involved in small dollar lending. Banks,
and particularly community banks, often partner with technology
providers to enable them to provide access to credit in the small
dollar loan space. Unfortunately, a February 2022 GAO report said
very clearly that regulatory uncertainty is stifling the ability of
banks to provide access to credit. Let's be clear here — we are
talking about access to credit for the most vulnerable consumers in
our population, and what the GAO has said is that all of the
uncertainty around how we are going to regulate access to credit is
hurting the very consumers that the regulators are trying to protect.
Community banks are at the forefront of innovation in providing
access to credit for small dollar loans, and generally rely on fintech
service providers to enable them to do so. Would you commit to
assessing whether proposed regulations will impose the type of
regulatory cost and uncertainty that will stifle this ability to provide
credit access?

Response: Section 1022(b)(2)(A) of the Consumer Financial Protection
Act of 2010 requires the Consumer Financial Protection Bureau (CFPB)
to consider the potential benefits and costs of a regulation to consumers
and covered persons, including the potential reduction of access by
consumers to consumer financial products or services, the impact on
depository institutions and credit unions with $10 billion or less in total
assets, and the impact on consumers in rural areas. The CFPB fully
complies with this requirement.
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REP. DONALDS — Part2 - #10

Director Chopra, knowing that many small business owners simply
will not want to report this data regardless of the lender’s data
collection process, will you ensure that lenders are not penalized
solely because their borrowers have a low response rate?

Response: Most information required by the Consumer Financial
Protection Bureau’s (CFPB) small business lending rule is either already
collected by lenders now (such as the amount and type of credit sought,
and the applicant’s gross annual revenue) or is information solely in the
lender’s control (such as the application date, and action taken on the
application). For information about applicants that lenders are not
currently collecting (such as the demographic information about small
businesses and their principal owners), the CFPB does not intend to
penalize lenders if applicants do not wish to provide some or all of that
information. Applicants have a right to refuse to provide the
demographic information requested under the small business lending
rule, and Ienders must tell applicants about that right.

10
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REP. DONALDS — Part 2 - #11

Last year, by way of a press release and updates to its UDAAP
Exam Manual, the CFPB announced that it will begin targeting
discrimination as an unfair practice under its unfair, deceptive, and
abusive acts and practices (UDAAP) authority, vastly expanding the
reach of its anti-discrimination enforcement beyond the statutory
limits of the Equal Credit Opportunity Act (ECOA). The CFPB,
through its announcement and exam manual updates, adopted the
position that discrimination meets the definition of “unfairness.”
This seems to ignore law enacted by Congress that explicitly limits
the reach of anti-discrimination concepts to specific areas.

Response: The Consumer Financial Protection Act of 2010 provides that
the Consumer Financial Protection Bureau (CFPB) cannot declare an act
or practice unfair unless: (1) “the act or practice causes or is likely to
cause substantial injury to consumers;” (2) the substantial injury “is not
reasonably avoidable by consumer;” and (3) “substantial injury is not
outweighed by countervailing benefits to consumers or to competition.™*
Congress did not create a discrimination exception to unfairness, and the
CFPB believes the March 2022 update to the UDAAP section of our
exam manual fully complies with the law.’

"12 U.S.C. § 5531(c)(1)
> Note: On September 8, 2023, the United States District Court for the Eastern District of Texas vacated that exam
manual update. The CFPB is reviewing the ruling and considering next steps.
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REP. DONALDS — Part 2 - #12

Why does the CFPB believe that it has authority to extend anti-
discrimination theories such as disparate impact analysis to areas in
which Congress has not explicitly given it the authority to do so?

Response: As noted above, the United States District Court for the
Eastern District of Texas recently vacated the CFPB’s March 2022
update to the UDAAP section of our exam manual.

12
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REP. DONALDS — Part 2 - #13

Why did the Bureau not engage in a notice and comment
rulemaking to make this change?

Response: Exam manuals are guidance to staff and made available to
the public. They are not legislative rules. The CFPB is unaware of any
banking agency soliciting comment on exam manuals.

13
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REP. DONALDS - Part 2 - #14

Since this rulemaking was done outside of the notice and comment
rulemaking process prescribed by the APA, there were no details
provided on how banks should implement such a broad and
sweeping change to their compliance management systems. How
does creating a new rule and policy without any implementation or
compliance guidance help consumers?

Response: The manual update was not a legislative rule, but instead
provided guidance to examiners on how to carry out their supervisory
duties.®

& As noted carlier, the United States District Court for the Eastern District of Texas recently vacated the updates to
the UDAAP section of our exam manual.
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REP. DONALDS — Part 2 - #15

I have grave concern over the Consumer Financial Protection
Bureau’s (CFPB or Bureau) Proposed Rule on Residential Property
Assessed Clean Energy Financing (“Proposed Rule”) and its impact
on our state. In Florida, PACE assessments are non-ad valorem real
property tax assessments imposed by an arm of the Florida
government, with the homeowner’s consent, to serve the State’s
sovereign interests. The program provides low-to-moderate-income
families with access to affordable financing to retrofit homes to
harden and protect against natural disasters, including hurricanes,
and make eligible energy efficiency upgrades. Have you considered
how the Proposed Rule could interfere with the State’s efforts and
damage a critical lifeline Floridians use to protect their homes
against adverse weather events?

Response: The CFPB addressed access-to-credit issues in the Notice of
Proposed Rulemaking (NPRM) for PACE financing.” The NPRM noted
that, while the proposal may reduce access to PACE credit, some
consumers who would have a PACE application denied, or who are not
offered an opportunity to apply for PACE financing, may be able to
access other forms of credit, potentially at more favorable APRs. As the
NPRM noted, the CFPB expects that many consumers that would be
affected by the NPRM, if finalized, would retain access to other forms of
mortgage and non-mortgage credit that could serve the purposes of
PACE-authorizing statutes. Moreover, as the NPRM made clear in the
discussion of potential effects of the proposed provisions relating to
qualified mortgages, any credit access impacts must be justified against
consumer protection risks. Additionally, the CFPB explicitly solicited
comment on related issues in the NPRM. The comment period for the

7 https://www.consumerfinance. gov/rules-policy/rules-under-development/residential-property -assessed-clean-
energy-financing-regulation-z/
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CFPB’s NPRM on PACE financing ended on July 26, 2023. The CFPB
is reviewing all comments submitted in response to the proposal.

I appreciate that you submitted comments on the NPRM in your letter
dated July 12, 2023. Your comments were submitted to the docket and
are being considered.
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REP. DONALDS — Part 2 - #16

PACE has become a critical financing mechanism for Florida
homeowners to harden their homes against hurricanes since its
passage in the Florida legislature. Through the end of 2022, Florida
homeowners financed approximately $1.3 billion of state-eligible
projects through PACE and are projected to finance more than
$700 million in 2023, providing precisely the low-cost private capital
that the Florida Legislature intended to address these critical needs.
Have you considered how this rule could infringe on the
fundamental taxing authority of State and local governments?

Response: In Economic Growth, Regulatory Relief, and Consumer
Protection Act (EGRRCPA) section 307, Congress directed the CFPB to
prescribe rules for PACE financing under the Truth in Lending Act. The
CFPB’s proposed rule on PACE financing would implement that
directive under Regulation Z. The comment period for the CFPB’s
Notice of Proposed Rulemaking on PACE financing ended on July 26,
2023. The CFPB is reviewing all comments submitted in response to the
proposal. As noted earlier, I appreciate that you wrote to me on this
issue; your comments were submitted to the docket and are being
considered.
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REP. DONALDS — Part2 - #17

Have you considered an alternative that preserves affordable access
to PACE financing?

Response: The CFPB’s Notice of Proposed Rulemaking for PACE
financing would require lenders to assess a borrower’s ability to repay a
PACE loan, and addresses impacts on the availability of PACE
financing and affordable access. The CFPB is reviewing all comments
submitted in response to the proposal, including any comments
addressing impacts on the availability of PACE financing or affordable
access to financing for the types of projects currently funded by PACE
financing.
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REP. DONALDS — Part 2 - #18

The fall 2022 unified agenda indicated that the CFPB is in the pre-
rule stage of creating a new overdraft rule that would consider
amending “special rules” related to Regulation Z. If common
overdraft fees are reclassified as finance charges, then overdraft fees
would need to be included in APR calculations, and providers would
have to do a TILA disclosure every time a consumer attempts to
have an overdraft- so unworkable that it would likely eliminate
overdraft altogether. Is the Bureau trying to eliminate overdraft
programs that consumers rely on to meet their day-to-day needs?

Response: No. In fact, the CFPB strives to implement consumer
protections that foster the economic well-being and security of American
consumers. CFPB’s mission is to enforce consumer financial law and
working to ensure that markets for consumer financial products are fair,
transparent, and competitive.
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REP. DONALDS — Part 2 - #19

The CFPB recently released a data spotlight that indicates a major
reduction of overdraft fees over the last several years. In fact,
overdraft revenue in the fourth quarter of 2022 was 48% lower than
overdraft revenue in the fourth quarter of 2019. Doesn’t this
confirm that more regulations on overdraft are not needed?

Response: Overdraft and NSF fees reported by banks over $1 billion in
assets totaled around $7.7 billion in 2022. Of that amount, a substantial
portion constituted overdraft fees. Stakeholders from industry and the
public have suggested that the CFPB consider creating clear rules for
market participants. The CFPB has been engaging with financial
institutions that have reduced or eliminated overdraft fees in order to
understand the effects of those policy changes and will continue to do
so. We have not made any final determinations with respect to any
rulemaking.

20
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REP. DONALDS - Part2 - #20

(no text appears in question #20, part 2)
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Rep. Mike Flood

Question for the Record: CFPB Director Chopra
Hearing (6/14/23)

Rising interest rates and growing consumer debt levels mean lenders
are tightening their belts when it comes to mortgages, car loans, and
business loans. It’s my understanding is that the CFPB is looking at
eliminating medical debt collections from credit reports. I worry
that further reducing the information lenders have on borrowers
could result in higher rates for all, and increased costs to borrowers
on fees to track down medical debt information.

REP. FLOOD - #1

Is the CFPB on this track? If so, under what authority is the Bureau
acting without an act of Congress?

Response: The Consumer Financial Protection Bureau (CFPB) remains
concerned that medical debt has little value in predicting future
repayment, that it is often inaccurate, and that it may be used to coerce
people into paying bills they may not owe. The CFPB is also concerned
about whether the reporting and use of medical debt information should
be permitted under the Fair Credit Reporting Act (FCRA), and we are
considering options to address this concern. The nationwide consumer
reporting companies’ actions this past year to remove many medical
debt tradelines are a step in the right direction, but we remain concerned
about coercive reporting of unpaid medical bills. The CFPB has
exclusive rule-writing authority for most provisions of the FCRA.!
There is also a significant state-level attention being paid to medical debt
given the impacts on American consumers.

115U.S.C. § 1681(e).
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REP. FLOOD - #2

Has the CFPB spoken with doctors and hospitals about the effects a
ban on medical debt collection might have?

Response: Yes. The CFPB has spoken with members of the Healthcare
Financial Management Association (HFMA) and American Association
of Healthcare Administrative Management (AAHAM). These
interactions took place at various venues, including conferences and
CFPB industry monitoring calls, to address medical debt collection and
its effect on credit reporting. HFMA and AAHAM are comprised of
hospital revenue cycle managers, physicians, and board members. Many
of the member hospitals have reported to the CFPB that they no longer
have their collection agencies furnish medical debt to credit reporting
companies, and medical debt collectors have told the CFPB that many
hospitals no longer require such furnishing.

Any CFPB rulemaking to amend Regulation V, which implements the
FCRA, would be subject to public notice and comment. The CFPB
welcomes feedback from medical professionals, hospitals, and all other
stakeholders regarding the effects of any interventions it may propose
with respect to medical debt.
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In August of 2022, the Consumer Financial Protection Bureau
(CFPB) released a circular on consumer data security. This
document stated that firms that do not have in place sufficient data
security practices could be in violation of the Consumer Financial
Protection Act.

Specifically, the Circular indicated that firms would need to
undertake the following data security practices:

1. Limit who can access customer information
2. Require the use of encryption to secure such information, and
3. Require the designation of a single qualified individual to
oversee an institution’s information security program and
report at least annually to the institution’s board of directors
or equivalent governing body.
Earlier this year, the CFPB disclosed a data breach that impacted
over 250,000 consumers. In response to this breach, I think it’s
reasonable to hold the Bureau to the same standard they hold
private companies.

REP. FLOOD - #3

Director Chopra, does the CFPB limit who can access consumer
data?

Response: Yes. CFPB policy provides that access to consumer
personally identifiable information (PII) is only granted to staff members
when that information is necessary to the staff member’s job function or
assigned duties.
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REP. FLOOD - #4

Does the CFPB require the use of encryption to secure consumer
information?

Response: Yes. As part of CFPB’s information security program,
mechanisms are in place to prevent unauthorized access to CFPB
information systems and data. These include encryption protections as
needed. For example, when data is collected from institutions pursuant
to various authorities, the CFPB has that data encrypted in transit and at
rest using at least Federal Information Processing Standard (FIPS) 140-2
strength protections, in accordance with federal standards.

REP. FLOOD - #5

Does the CFPB require the designation of a single individual to
oversee the Bureau’s information security program? Does this
individual file annual reports that are made public?

Response: Yes. The CFPB maintains a comprehensive cybersecurity
program to safeguard CFPB systems and data maintained on those
systems. The CFPB’s information security program is overseen by a
Chief Information Security Officer and annual audits by the Office of
Inspector General (OIG) have consistently found that the program meets
an effective level of security. Those audit reports are made public. 2 The
report of the OIG’s audit of the CFPB’s information security program
covering FY 2022 is also available.* The incident you raise was
certainly extremely concerning. We continue to work with appropriate
law enforcement authorities on this.

2 https://oig.federalreserve.gov/reports/allyearscfpb. htm.
3 https://oig.federalreserve. gov/reports/ CFPB-information-security -program-sep2022. pdf.
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Questions for the Record

Rep. Garbarino
June 14, 2023

Question for the Record for Director Chopra:

Question 1. Dir. Chopra - for small business line of credit products
which revolve like credit cards and allow customers to draw funds from
their line, is each draw considered a covered application? For example,
if a customer is approved for a Line of Credit of $100,000, but
subsequently draws $5,000 three separate times, does each draw count
as a covered application?

Response: No, draws on an existing line of credit do not constitute
covered applications under the Consumer Financial Protection Bureau’s
small business lending rule. The application for the underlying line of
credit would be a covered application under the rule, provided other
conditions are met (including that the credit is for business or
agricultural purposes and the applicant is a small business).
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QFRs — Rep. Hill

June 14, 2023 FSC Hearing — The Semi-Annual Report of the
Consumer Financial Protection Bureau (CFPB)

Rep. French Hill
QFRs for Rohit Chopra, CFPB Director

Fair Credit Reporting Act Rulemaking

1. The CFPB is working on a Fair Credit Reporting Act Rulemaking
(RIN: 3170-AA54) that would amend Regulation V. Please provide
details about what specifically the CFPB is trying to address
through this rulemaking and whether the CFPB will consider the
potential downstream consequences for users of credit reports that
rely on accurate, predictive information in those reports.

Response: I agree with you that that credit reports should contain
accurate information that is predictive of a consumer’s ability to repay a
loan. The Consumer Financial Protection Bureau (CFPB) has recently
launched an inquiry' into data broker business practices to obtain
information for our rulemaking effort, which will amend Regulation V
under the Fair Credit Reporting Act (FCRA). This inquiry will help us
understand whether new business models used by data brokers are
covered by the FCRA, as well as the harms and benefits that stem from
the sale of consumer data.

The CFPB also remains concerned that medical debt is less predictive of
future repayment than other debts, that consumer reports regarding
medical debt are often inaccurate, and that the furnishing of information
regarding medical debt may be used to coerce people into paying bills
they may not owe. We are concerned about whether the reporting and

1 https://www.consumerfinance. gov/about-us/newsroom/cfpb-launches-inquiry-into-the-business-practices-of-data-
brokers/
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use of this information-should be permitted under the FCRA, and we are
considering options to address this concern. In conjunction with the
rulemaking, the CFPB will consider potential consequences of the
rulemaking for consumers and for entities that participate in the credit
reporting ecosystem, including users of credit reports.

Remittances

2. In January, the Wall Street Journal reported that the CFPB is
considering new restrictions on the fees charged by money-transfer
companies for wiring money overseas as a part of your broader
effort to scrutinize so-called junk fees. The article talks about how
the Bureau is looking into whether differences in the way exchange
rates and fees are disclosed could make it tough for immigrants and
other workers who send money overseas to evaluate their options.
Please provide details on what specifically the CFPB is trying to
address, whether you intend to go through guidance or formal
rulemaking, and how this would affect the CFPB’s current
remittance rules?

Response: The two key components of a remittance transfer’s true cost
are: (1) the fees remittance transfer providers charge consumers when
they send remittance transfers, and (2) the exchange rate that is applied
to the transfer, which determines how much money a consumer has to
pay for a recipient to receive a certain amount of local currency. With
limited exceptions, the CFPB’s Remittance Rule requires remittance
transfer providers to disclose to consumers the exact amounts of fees
charged by the remittance transfer provider and the exchange rate that
will apply to a transfer before a consumer pays for a remittance transfer.
The CFPB is closely monitoring the market to see how remittance
transfer providers are disclosing these costs.
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Rep. Erin Houchin (IN-09)

HFSC Hearing titled “The Semi Annual Report of the Bureau of
Consumer Financial Protection”

Wednesday, July 14, 2023

Director Chopra, in May 2022, you issued an “interpretive rule”
unilaterally and without statutory authority expanding the
authority of states to pursue and enforce violations of federal
consumer protection law under the CFPA.

The CFPB further promoted this additional enforcement activity by
assuring states they may bring “an enforcement action to stop or
remediate harm that is not addressed by a CFPB enforcement
action against the same entity.”

And the CFPB announced it would enter into more than 20
arrangements with state attorney general offices.

While Congress intended for the CFPB to enforce federal consumer
financial laws and protect consumers in the marketplace, it did not
intend for the CFPB to intimidate companies by conspiring with
state agencies to pursue duplicative enforcement actions.

The Dodd-Frank Act limits attorneys general in bringing federal
enforcement actions, and while state attorneys general may enforce
the CFPA in cases where the CFPB has not, the law does not allow
for a state attorney general to become a party to an existing CFPB
enforcement action.

It is, therefore, inappropriate for the CFPB to recruit a state
attorney general that is not otherwise investigating a company, to
pursue enforcement as a means of intimidation.
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Moreover, the effect of your May 19, 2022, interpretive rule is
different from solely enforcing the law. It is more akin to deputizing
state attorneys general to enforce the CFPA on behalf of the CFPB —
something Congress did not authorize.

Q: How many actions has the CFPB initiated with state AGs since
the issuance of your Interpretive Rule?

Response: Three: 1) Consumer Financial Protection Bureau and The
People of the State of New York, by Letitia James, Attorney General of
the State of New York , v. Credit Acceptance Corporation, which was
filed in the United States District Court for the Southern District of New
York on January 4, 2023; 2) State of Washington, et al v. Prehired, LLC,
et al., which was filed in the United States Bankruptcy Court for the
District of Delaware on July 13, 2023. This action is being brought with
the attorneys general of Delaware, I1linois, Massachusetts, Minnesota,
North Carolina, Oregon, South Carolina, Virginia, Washington,
Wisconsin, and California’s Department of Financial Protection and
Innovation; and 3) In the Matter of Tempoe, LLC, Administrative
Proceeding File No. 2023-CFPB-0010, filed on September 11, 2023.
The attorneys general of Alaska, Arkansas, Arizona, Colorado,
Connecticut, Delaware, Georgia, Idaho, Illinois, Indiana, lowa, Kansas,
Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Missouri, Nebraska, Nevada, New Hampshire,
New Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma,
Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Utah, Vermont,
Virginia, Washington, West Virginia, Wisconsin, and the District of
Columbia resolved their enforcement actions against Tempoe in separate
settlements filed in conjunction with the Consumer Financial Protection
Bureau’s consent order.
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Q: Of these actions, can you explain to me why you involved a state
AG as opposed to prosecuting the action solely under your
authority?

Response: The CFPB did not involve the states in these actions. Rather,
in all three cases, the states’ involvement pre-dated CFPB’s
involvement.

Q: Does the CFPB engage in forum analysis when determining
whether to institute an action in its own capacity or to engage a state
AG?

Response: When the CFPB brings an enforcement action on its own or
with a state partner it ensures that the action complies with all applicable
rules and statutes governing proper venue.
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Q: The Administrative Procedure Act provides interested parties
with notice and an opportunity to be heard, and the right to seek
judicial review of agency action. Why did you choose to issue an
interpretive rule regarding actions by state AGs, as opposed to
engaging in notice-and-comment rulemaking? By using the
mechanism of an “interpretive rule,” haven’t you avoided the
requirements and the procedural protections of the Administrative
Procedure Act?

Response: The CFPB Spring 2023 regulatory agenda explained that
CFPB was engaged in eleven notice-and-comment rulemakings.!
However, as contemplated by the Administrative Procedure Act, not all
forms of CFPB guidance are issued through the legislative rulemaking
process. For example, like other agencies the CFPB issues interpretive
rules, which simply “advise the public of the agency's construction of
the statutes and rules which it administers” and “do not have the force
and effect of law.”? Section 1042 of the Consumer Financial Protection
Act (CFPA) generally authorizes States to enforce the CFPA’s
provisions. The CFPB issued the interpretive rule to provide further
clarity regarding the scope of state enforcement under section 1042 and
related provisions of the CFPA. The interpretive rule does not have the
force of law and did not create any new administrative burdens or
requirements.

* https://www.consumerfinance. gov/rules-policy/regulatory-agenda/.
? Shalala v. Guernsey Memorial Hospital, 514 U.S. 87, 99 (1995)
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Rep. Kim — Questions for the Record

Hearing Entitled: The Semi-Annual Report of the
Bureau of Consumer Financial Protection

1. Director Chopra, your agency has published resources to help
U.S. consumers and households measure and score their financial
well-being. One of your publications defines financial well-being “as
a state of being wherein a person can fully meet current and ongoing
financial obligations, can feel secure in their financial future, and is
able to make choices that allow them to enjoy life”. You’ve stated in
the past that you’re looking to limit the scope of the initial 1033 rule
to only deposit accounts and credit cards. Some of consumers’ most
important financial choices are associated with student loans,
mortgages and retirement savings. Why isn’t the 1033 rule including
these types of accounts to help increase access and choice for
consumers so that they may achieve financial well-being?

Response: The CFPB has not yet proposed a rule under Section 1033 of
the Consumer Financial Protection Act of 2010. The CFPB appreciates
your input on what products and services the rule should cover. In
response to the outline of proposals that it published last October, the
CFPB has been intaking feedback from a range of stakeholders,
including with respect to rule coverage issues.! CFPB anticipates
receiving further comments from the public after our proposal is
released. Accordingly, we will continue to have rule coverage issues
under consideration for some time. The effective scope of any Section
1033 rule is not limited to the products and services that the rule may
cover directly. For example, consumer checking account data can be
used for underwriting in a number of credit product markets, including
those you identify. Transaction-based underwriting driven by data from

! See CFPB Outline of Proposals and Alternatives Under Consideration for the Personal Financial Data Rights
Rulemaking_ (Oct. 27, 2022).
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consumer checking accounts can sharpen competition in these credit
markets, thereby creating downward price pressure and potentially
expanding product access, including to underserved consumers.
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2. The Bureau posted in the regulatory agenda that it is working on
a Fair Credit Reporting Act rulemaking. I understand that the
Bureau has reached out to possible stakeholders to participate in the
regulatory review process. Since the Bureau is moving forward with
this rulemaking, lenders, insurers and other users of credit reports
are concerned about any rule that would remove predictive
information from credit reports or discourage the reporting of
predictive information. In fact, yesterday, you said that you wanted
to look “holistically at the credit reporting system.” My concern is
that removing predictive information will make it harder for
consumers to access affordable credit, if lenders believe that
important information is being hidden from their review. Could
you please tell the committee more about the rulemaking that CFPB
has begun?

Response: CFPB recently launched an inquiry? into data broker business
practices to obtain information for this rulemaking effort, including
information about whether new business models used by data brokers
are covered by the Fair Credit Reporting Act (FCRA) and the harms and
benefits that stem from the sale of consumer data. The CFPB is looking
at whether rules under the FCRA reflect current market realities with
respect to data brokers, and whether people have the ability to exercise
control over their most sensitive data. The CFPB also remains concerned
that medical debt is less predictive of future repayment than other debts,
that consumer reports regarding medical debt are often inaccurate, and
that the furnishing of information regarding medical debt may be used to
coerce people into paying bills they may not owe. CFPB is concerned
about whether the reporting and use of this information should be
permitted under the FCRA, and we are considering options to address
these concerns.

2 https://www.consumerfinance. gov/rules-policy/notice-opportunitics-comment/open-notices/request-for-
information-regarding-data-brokers-and-other-business-practices-involving-the-collection-and-sale-of-consumer-
information/

3
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3. We know that technological innovation is a major part of what
keeps the U.S. financial system at the apex of the global financial
system, and a major part of how banks can adapt to changing
economic conditions and maintain the availability of services for
Americans. However, in February of 2022, the Government
Accountability Office (GAO) released a report on U.S. banking
regulators and access to financial services, stating that regulatory
uncertainty — particularly surrounding small-dollar lending — has
made it increasingly difficult for financial institutions to offer small-
dollar loans and to innovate in this space. From 2010 through 2020,
CFPB, the Federal Reserve, FDIC, and OCC issued or rescinded at
least 19 actions related to small-dollar loans®.

a. Can you provide examples or case studies of individuals
who have been able to obtain small dollar loans after
being turned down by banks?

Response: The CFPB is aware that many banks offer short-term, small
dollar loans and we continue to monitor these developments. In order to
obtain such loans, offering banks typically require the consumer to have
an account with the bank and employ other credit underwriting. Some
consumers thus may not qualify for these bank loans.

® GAO Report, “Regulators Have Taken Actions to Increase Access, but Measurement of Actions’ Effectiveness
Could Be Improved.”
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b. What are some of the benefits that the CFPB has found
for consumers from their use of small dollar loans?

Response: Small dollar loans encompass a variety of different types of
products including payday and “payday installment” loans, as well as
installment loan products offered by banks, credit unions and non-bank
financial companies. The consumer impacts from using such products
depend on the particular loan product and the consumer’s situation.

¢. Are there any specific programs or initiatives
implemented by the CFPB to promote responsible and
affordable small dollar lending options for individuals
with subprime credit scores?

Response: Congress established the CFPB to ensure “that markets for
consumer financial products and services are fair, transparent, and
competitive.” Last year, the CFPB opened a new office, the Office of
Competition and Innovation, as part of a new approach to help spur
innovation in financial services by promoting competition and
identifying stumbling blocks for new market entrants. The Office of
Competition and Innovation focuses on how to foster market conditions
where consumers have choices, the best products can win, and large
incumbents cannot stifle competition by exploiting their network effects
or market power.
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d. What measures will the CFPB take to ensure credit access
for individuals while protecting them from predatory
practices?

Response: The CFPB continually gathers information to assess various
credit products and their impacts on consumers. When appropriate, the
CFPB takes action, including supervisory and enforcement action, to
protect consumers from unfair, deceptive, or abusive acts or practices or
other unlawful acts or practices within the CFPB’s jurisdiction.
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REP. NUNN - #1

Director Chopra, studies in Illinois and Colorado have
demonstrated that a 36% APR rate cap results in significantly less
credit availability, particularly for vulnerable populations. My
concern is that a rate cap or aggressive regulation would limit the
supply of loans but does not limit demand, and that folks who
couldn’t qualify for loans at that rate beforehand wouldn’t
magically be able to, all of a sudden, now qualify for loans below a
36% APR.

a) What are the key differences between installment loans and
storefront payday loans in terms of their structure, terms, and fees?
Is one type of loan more consumer friendly than another?

Response: There are a variety of installment loans on the market, and
payday lending continues to be an area of transition as states amend
payday lending legislation and as firms innovate. Some former payday
lenders now only offer installment loans or lines of credit. These higher-
cost loans are repaid in multiple installments, with each installment
typically due at the consumer’s payday and with the lender generally
having the ability to collect the payment from the consumer’s bank
account as money is deposited or directly from the consumer’s
paycheck. There are also traditional installment loans offered by banks
and nonbank finance companies as well as fintech installment loans,
sometimes originated by bank partners. Traditional installment lenders
typically engage in underwriting that may include assessing the
applicant’s income and expenses, credit report, and deposit account cash
flow. Depending on the particular product and application of state laws,
installment loans may be offered at APRs of 36 percent or less or triple-
digit APRs or higher. Unless explicitly authorized by law, the Consumer
Financial Protection Act of 2010 does not provide the CFPB with
authority to establish a usury limit.



226

b) Can you provide examples or case studies that demonstrate how
installment loans have provided greater value and affordability
compared to storefront payday loans for individuals with subprime
credit?

Response: As noted above, there are a number of installment loan
models aimed at individuals with subprime credit; consequently, it is not
possible to provide an answer with general applicability.

¢) How does the CFPB evaluate the transparency and disclosure
practices of installment loan lenders and fintech providers
compared to storefront payday loan lenders?

Response: Regardless of the type of loan offered, the CFPB evaluates
the disclosure practices of all creditors for compliance with federal
consumer financial laws in the same manner. The CFPB has brought
actions against fintech and installment lenders, as well as payday
lenders, for violations of consumer financial laws when their disclosures
(or lack of disclosures) violate federal consumer financial law.

d) Does the CFPB have any data or research on the rates of loan
defaults or re-borrowing among borrowers who have used
installment loans versus those who have used storefront payday
loans?

Response: As noted above, there are a number of installment loan
models and creditors, including payday installment loans and loans from
banks, credit unions, nonbank finance companies, and nonbank financial
technology companies. The CFPB published research in 2016 on default
and reborrowing rates on payday loans and payday installment loans.! In
addition, in Market Snapshot: Consumer use of State payday loan
extended payment plans (April 2022), the CFPB reported that the
payday loan default and re-borrowing (rollovers) rates exceed the use of

! https://www.consumerfinance.gov/data-research/research-reports/supplemental-findings-payday-payday -
installment-and-vehicle-title-loans-and-deposit-advance-products/

2
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state payday loan extended payment plans.? The CFPB is also aware of
external research and reports on payday loans and some installment loan
products.?

¢) Does the CFPB have any reason to believe that banks and credit
unions are making small-dollar loans to the subprime credit market
in sufficient numbers to handle the demand of the entire market?

Response: The CFPB’s market monitoring includes small-dollar loans
issued by banks and credit unions and the CFPB is aware that many of
the larger banks now offer their customers a small-dollar loan product.
The CFPB continues to monitor new small-dollar loan products issued
by banks and credit unions, as well as by nonbank lenders.

2 https:/files.consumerfinance.gov/f/documents/cfpb_market-snapshot-payday-loan-extended-pay ment-
plan_report_2022-04.pdf

3 Regulation and Recent Trends in High-Interest Credit Markets (Malone and Skiba, July 2020) and Payday Loans
Cost 4 Times More in States With Few Consumer Protections (Horowitz, The Pew Charitable Trusts, June 2022).
The CFPB is also aware of older external research on payday lending and consumer welfare including: In Harm's
Way? Payday Loan Access and Military Personnel Performance (Carrell & Zinman, 2014), How do Payday Loans
Affect Borrowers? Evidence from the U.K. Market (Gathergood et al. 2019), (Skiba & Tobacman, 2019), Much Ado
About Nothing? New Evidence on the Effects of Payday Lending on Military Members (Carter & Skimmyhorn,
2017), Payday Loan Choices and Consequences (Bhutta et al. 2015), and Restricting consumer credit access:
Household survey evidence on effects around the Oregon rate cap (Zinman, 2010). In addition, the CFPB’s Payday
Rule cites several research papers.
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REP. NUNN - #2

Director Chopra, the Bureau posted in the regulatory agenda that it
is working on a Fair Credit Reporting Act rulemaking. I also
understand that the Bureau is moving forward with this rulemaking
process. Obviously, changes to the Fair Credit Reporting Act could
affect lenders, insurers, and other users of credit reports who use
that information to make decisions and manage risks. For instance,
I would expect that any rule that hides accurate, predictive
information from lenders will discourage access to affordable
credit. Lenders have to operate in a safe and sound manner, so if
they don’t have visibility into known risks, then they need to reduce
how much they lend and increase at what costs.

a) Don’t you agree that such an outcome would not be desirable for
consumers?

Response: When credit reports contain inaccurate data, lenders and
consumers both suffer. We currently see a lot of problems, including
inaccurate and incomplete furnishing and coercive debt collection
practices, in the consumer reporting market, and we believe there is clear
need to update existing rules. The consumer credit reporting industry has
consistently been a major source of consumer complaints. Complaints
about credit or consumer reporting represented roughly 76 percent of
consumer complaints submitted to the CFPB during 2022, making it the
most-complained-about product and service category.* Credit or
consumer reporting has been the most-complained-about category since
2017. The intent of any CFPB rulemaking would be to ensure accurate,
predictive information is reported on credit reports. Input from industry
participants and others is highly encouraged as part of the public
rulemaking process.

" https:/files.consumerfinance.gov/f/documents/cfpb_2022-consumer-response-annual-report_2023-03.pdf

4
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b) Could you please tell the committee more about the rulemaking
that CFPB has begun?

Response: Data brokers collect and share a vast range of information
about consumers, often building profiles of individuals by delving into
the details of consumers’ everyday interactions, including credit card
purchases and web browsing activity. Data brokers also collect other
types of sensitive and intimate personal information such as health
information and geolocation data. People often have little choice about
whether they will be tracked by these companies, yet the data these
companies collect may nevertheless play a decisive role in significant
life decisions, like buying a home or finding a job. Government
agencies, technology and privacy experts, financial institutions,
consumer advocates, and others have identified numerous consumer
harms and abuses related to the operation of data brokers, including
significant privacy and security risks, the lack of consumer knowledge
and consent, and the spread of inaccurate information.
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REP NUNN - #3

Director Chopra, I am deeply concerned about the security incident
that took place recently at the CFPB. A then-CFPB employee sent a
massive amount of sensitive and confidential information from their
work e-mail address to their personal email address. For some
reason, the CFPB’s data loss prevention controls did not prevent
this transmission. I am particularly concerned about this breach
because the CFPB has access to sensitive supervisory information
about banks, credit unions, and other financial institutions.

a) What steps have you taken to improve your security procedures?

Response: The incident you raise was certainly extremely concerning.
The CFPB has in place safeguards to ensure that personally identifiable
information (PII) and confidential supervisory information (CSI) are
effectively protected. The CFPB maintains a comprehensive
cybersecurity program to safeguard CFPB systems and the data
maintained on those systems, and annual audits by the Office of
Inspector General have consistently found that the program meets an
effective level of security.’ All CFPB employees are required to
complete privacy and cybersecurity training annually. Access to the
system is shut off for employees who do not complete training.

In light of the recent data incident, CFPB has been reviewing its
information, privacy, and cybersecurity program to ensure that we can
improve and strengthen safeguards as much as possible. Some of the
projects underway to strengthen CFPB’s posture include:

o Implementing additional technical measures, such as new Data
Loss Prevention controls, which have the capability of scanning
outbound email for sensitive information, and adopting a federal
shared service offered by the Department of Justice that will
provide an I'T network security capability that implements a zero
trust architecture through which people and devices are verified

S https://oig.federalreserve.gov/reports/allvearscfpb.htm
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every time they attempt to access sensitive data, regardless as to
whether they have pre-existing network access;

o Strengthening internal policies and procedures, and cybersecurity
and privacy training to reflect some of the lessons learned and
ensure CFPB has the best technological controls available to detect
any anomalous behavior or other issues; and

o Continuing to refine how we collect information from institutions
during supervision, with a focus on narrowing the information we
collect to the minimum necessary to fulfill our supervisory
responsibilities.

b) Why should Congress continue to give the Bureau authority to
collect voluminous information under HMDA and Section 1071
when the Bureau cannot safeguard the data in its possession?

Response: The CFPB maintains a comprehensive cybersecurity program
to safeguard CFPB systems and the data maintained on those systems.
The CFPB maintains information security standards as required by the
Federal Information Security Management Act (FISMA) and annual
audits by the Office of Inspector General have consistently found that
the program meets an effective level of security.

The CFPB adheres to all applicable federal data collection and storage
standards, including encrypting data transfers and data stored in the
system.

With regard to the Home Mortgage Disclosure Act (HMDA) data, CFPB
follows a strict data minimization standard. In the five years the CFPB
has been collecting HMDA data there has never been a breach of non-
public information.

With respect to the data collection under by the statutorily-required
small business lending rule, the CFPB will only collect de-identitfied
data about small business loans, i.¢., data that does not directly identify
individual small businesses/small business owners. The rule explicitly

7
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prohibits the collection of Pli, such as an individual’s name and personal
contact information. And while the data intake system design and build
are still underway, the CFPB will ensure that appropriate controls are
built into the system to protect the data throughout its entire lifecycle.
The system will also go through the security authorization process prior
to deployment.
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REP. NUNN - #4

Director Chopra, I am deeply concerned that the Bureau performs
its policymaking through blog posts and speeches—not through
rulemaking governed by the Administrative Procedure Act. The
Bureau’s approach circumvents Congress, which established the
notice-and-comment rulemaking process to ensure that public
feedback is incorporated into agencies’ rules in order to produce the
best and most workable policies.

a) Will you commit to using rulemaking—mnot blog posts and
speeches—to make policy on issues like overdraft?

Response: The CFPB adheres to all rulemaking requirements set forth
in statute, including the Administrative Procedure Act. Like other
agencies, the CFPB uses public communications to help the public
understand the agency’s activities.
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REP. NUNN - #5

Overdraft provides a needed form of liquidity to Americans who
have emergency expenses or other short-term needs. Research
demonstrates that consumers value overdrafts. A 2022 survey
revealed that 9 in 10 consumers find their bank’s overdraft
protection to be valuable. Despite the benefits provided by
overdrafts, the Bureau has criticized the product, leading some
banks to no longer charge overdraft fees or to lower the overdraft
fee. This is concerning. A certain number of customers who
overdraw their accounts will not repay the negative balance. Banks
charge overdraft fees in part to compensate for the risk of non-
payment. I worry that, if a bank decides not to charge an overdraft
fee, the bank may also choose to limit access to the product to
reduce this risk. Instead of paying a transaction into overdraft, the
bank may decline the transaction.

a) For banks that do not charge overdraft fees, have you studied
how many transactions that overdrew the customer’s account were
not paid into overdraft by the bank, but instead were declined?

Response: The CFPB has been engaging with financial institutions that
have reduced or eliminated overdraft fees in order to understand the
effects of those policy changes and will continue to do so.

b) If you have not studied this issue, will you commit to performing
this study? I believe this information is critical to understanding
whether your remarks about overdrafts could be harming
consumers.

Response: As noted above, the CFPB has been engaging with financial
institutions that have reduced or eliminated overdraft fees in order to

10



235

understand the effects of those policy changes and will continue to do
SO.

11
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Question for the Record -The Semi-Annual Report of the Bureau of
Consumer Financial Protection
June 14, 2023
Congresswoman Brittany Pettersen (CO-07)

1) There have been reports of complaints about the role of the large
credit bureaus in gathering and selling consumer data, including
around income verification and payroll data. A Washington Post
report last year! highlighted both consumer protection concerns and
potentially anticompetitive practices by one of the three major
credit bureaus. Is the CFPB looking into this issue?

Response: I share your concerns about consumer protection and
competition in the data brokerage industry. The Consumer Financial
Protection Bureau (CFPB) is seeking to address these issues using a
variety of our statutory tools. For example, the CFPB launched an
inquiry into the practices of data brokers, in advance of a planned
rulemaking under the Fair Credit Reporting Act (FCRA), which governs
the gathering and selling of consumer data in many circumstances.? The
Request for Information (March 15, 2023) was meant to provide
background on the full scope and breadth of data brokers and their
business practices, their impact on the daily lives of consumers, and
whether they are all playing by the same rules. This request provided the
public an opportunity to share feedback about companies that play a
significant role in people’s lives and in the economy. This feedback will
shed light on the current state of an industry that largely operates out of
public view, and inform the CFPB’s future work to ensure that these
companies comply with federal law.

* https://www.washingtonpost.com/technology/2022/03/23/google-apple-equifax-worknumber/
2 https://www.consumerfinance.gov/about-us/newsroom/cfpb-launches-inquiry-into-the-business-practices-of-data-
brokers/
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In addition, the CFPB’s Supervision and Enforcement Offices are
engaged in wide-ranging work to address risks to consumers and
improve FCRA compliance across the consumer reporting industry.
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Congressman Brad Sherman
Questions for the Record

House Committee on Financial Services Hearing: “The
Semiannual Report of the Bureau of Consumer Financial
Protection”

Wednesday, June 14, 2023

Question for Rohit Chopra, Director, Consumer Financial
Protection Bureau:

1. The COVID-19 pandemic made abundantly clear that Real Estate
Settlement Procedures Act (Regulation X) reform was necessary, as
the overwhelming need for borrower relief magnified existing
elements of the regulation that contributed to consumer confusion,
ambiguity in the rule’s application or delayed delivery of assistance,
As we reflect on how the COVID-19 pandemic impacted the
mortgage servicing industry and plan for the future of loss
mitigation, it is necessary to address the loss mitigation rules in
Regulation X that inadvertently served as a barrier to getting
consumers the assistance that state and other federal government
agencies were developing. The Bureau’s rationale in 2012 and 2013
for how these rules were structured no longer applies to the evolved
mortgage servicing industry, and the rules do not provide the
intended protections to consumers. Amendments to Regulation X
are needed to ensure mortgage servicers can timely assist distressed
borrowers in any market conditions and to promote an efficient loss
mitigation experience for consumers. Director Chopra, the Bureau

1
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has repeatedly suggested that it is going to look at its servicing and
loss mitigation rules to make them more flexible in response to the
lessons learned during the pandemic. Can you offer some updates
on the planned timeline for that rulemaking and what areas you are
looking at?

Response: [ agree that we should be considering ways to simplify and
streamline the existing mortgage servicing rules. This is a priority for the
Consumer Financial Protection Bureau (CFPB), and we have a team
currently working on this. As I noted in a blog issued on June 15,2023}
the CFPB has observed that there were places where the rules could be
revised to reduce unnecessary complexity. In Fall 2022, the CFPB asked
the public for input on ways to reduce risks for borrowers who
experience disruptions in their ability to make mortgage payments,
including input on the mortgage forbearance options available to
borrowers.? In particular, we sought input on the features of pandemic-
related forbearance programs and whether there are ways to automate
and streamline long-term loss mitigation assistance. We received
comments from housing organizations, homeowner advocates, mortgage
servicers, and many others. Many commenters noted that borrowers
seeking help on their mortgages can face a paperwork treadmill that
hurts both homeowners and mortgage servicers. According to
commenters, the temporary pandemic-related changes we made to the
mortgage servicing rules helped alleviate this problem and get borrowers
accommodations more quickly.

When homeowners who struggle to make payments get the help they
need without unnecessary delay or hurdles, it is better for borrowers,
services, and the economy as a whole. The CFPB will be using this input

! https://www.consumerfinance. gov/about-us/blog/the-cfpb-intends-to-identify -ways-to-simplify-and-streamline-the-
existing-mortgage-servicing-rules

2 https://www.consumerfinance. gov/about-us/newsroom/cfpb-launches-effort-to-spur-new-opportunities-for-
homeowners-in-the-mortgage-market
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from commenters to propose ways to simplify and streamline mortgage
servicing rules. We will propose streamlining only if it would promote
greater agility on the part of mortgage servicers in responding to future
economic shocks while also continuing to ensure they meet their
obligations for assisting borrowers promptly and fairly.
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2. According to the CFPB's consumer complaint database, ""the
most common complaint issue continues to be about inaccurate
information on a consumer's report." Consumers have no control
over the data that goes into CRAs, no dispute resolution process,
there is inconsistent criteria applied across credit bureaus, and yet a
families entire financial future hinges on having a good credit score.
Director Chopra, what is your agency doing to address some of
these issues?

Response: I strongly agree that inaccuracy in consumer credit reports is
a serious problem. Because of the importance of credit report accuracy
to businesses and consumers, the Fair Credit Reporting Act (FCRA)
creates interrelated legal requirements to support the policy goal of
accurate credit reporting and to ensure that consumers have a
meaningful opportunity to dispute inaccuracies.

The CFPB is utilizing a range of tools and authorities to improve
compliance with these requirements throughout the credit reporting
industry and, in turn, increase the accuracy of credit reports. First, we
are monitoring complaints submitted about TransUnion, Equifax, and
Experian to identify deficiencies in their responses. This past January,
we published a report highlighting some of our findings and noted that
we have seen some evidence of changes.? For example, our analysis
indicates that these companies’ responsiveness to complaints increased
over the past year, as did their reported rates of relief in response to
complaints. Second, we are continuing to exercise our authorities to
ensure consumer reporting companies comply with consumer financial
protection laws. This includes exploring a new rulemaking, as well as
our ongoing supervisory and enforcement work, which has remained a
top priority. Third, last November, we released a circular to outline how
federal and state consumer protection enforcers, including regulators and

3 https://files.consumerfinance.gov/f/documents/cfpb_fcra-611-¢_report_2023-01.pdf

4
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attorneys general, can bring claims against companies that fail to
investigate and resolve consumer report disputes.*

4 https://www.consumerfinance. gov/compliance/circulars/consumer-financial-protection-circular-2022-07-
reasonable-investigation-of-consumer-reporting-disputes/

5
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Questions for the Record

For the hearing entitled “Semi-annual Report of the
Bureau of Consumer Financial Protection”

June 14, 2023
Rep. Bryan Steil

As you know, the recent regional bank crisis has curtailed the
extension of credit in the economy. The Fed’s Loan Officer Survey
demonstrates that bankers expect further contraction in the coming
months. At the same time, 60 million consumers already have
difficulty obtaining credit from mainstream banks and other lenders
because of impaired credit, and it is getting worse as a number of
states impose rate caps on lenders, further reducing credit access for
vulnerable populations. I am deeply concerned about how these
Americans meet a financial emergency in this economic
environment.

What is the status of the small dollar rule, and how can we help
consumers in those states that have enacted policies like rate caps to
ensure that consumers in those states still have access to credit? For
example, how can we encourage community banks to continue to
meet this need?

Response: In July 2020, the Consumer Financial Protection Bureau
(CFPB) under Director Kraninger issued a rule revoking certain
provisions of its regulations, including the mandatory underwriting
provisions for making an ability-to-repay determination, that governed
payday, vehicle title, and certain high-cost installment loans.!

* See 85 FR 44382 (July 22, 2020)
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How does the CFPB encourage innovation and competition in the
fintech sector to provide better loan alternatives for consumers with
subprime credit?

Response: Congress established the CFPB to ensure “that markets for
consumer financial products and services are fair, transparent, and
competitive.” Last year, the CFPB opened a new office, the Office of
Competition and Innovation, as part of a new approach to help spur
innovation in financial services by promoting competition and
identifying stumbling blocks for new market entrants. The Office of
Competition and Innovation focuses on how to foster market conditions
where consumers have the ability and information to shop for financial
services that meet their needs.

For example, we are looking at ways to facilitate a move toward open
banking and finance. The CFPB is prioritizing the implementation of the
law’s rulemaking on personal financial data rights pursuant to Section
1033 of our authorizing statute. Together with other CFPB authorities,
it has the potential to facilitate competition by lowering customer
acquisition costs for small providers and new entrants, while also
limiting the ability for large incumbents to stifle competition.

Specific to the subprime and deep subprime credit issue, the CFPB
recently announced that it is hosting a tech sprint in partnership with the
Census Bureau’s Opportunity Project leveraging recently updated
Terms of Credit Card Plans survey data.” The CFPB intends for the
challenge to promote competition in the credit card market by having
participants consider how to help consumers improve their ability to
shop for credit cards and thereby improve access to credit. By helping to
Jfoster increased competition and transparency in credit card markets,

2 hitps://opportunity.census.gov/assets/files/2023-CFPB.pdf
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we can help improve access to credit, especially for consumers with thin
or no credit files.

Based on the CFPB's observations and data, what are the potential
long-term impacts for consumers who choose installment loans or
fintech providers over storefront payday loans?

Response: Small dollar loans encompass a variety of different types of
products, including payday and “payday installment.” There are a
variety of installment loan products offered by banks, credit unions,
nonbank finance companies and financial technology companies.
Consumer impacts from using these products depend on the particular
loan product and consumer’s situation.

What individuals or organizations has the CFPB met with where the
topic was the extension of the MLA interest rate cap or similar
proposal to all consumers? What materials or information was
provided to the CFPB in connection with these meetings? Please
provide said information or materials in your response.

Response: CFPB staff meet with a significant number of individuals and
organizations across the spectrum of our work. The subject of extending
the Military Lending Act interest rate cap is at times raised by
individuals. However, CFPB staff are unaware of any meeting scheduled
where the topic was extending the cap. Furthermore, Section 1027(0) of
the Consumer Financial Protection Act of 2010 provides that “[n]o
provision of this title shall be construed as conferring authority on the
Bureau to establish a usury limit applicable to an extension of credit
offered or made by a covered person to a consumer, unless explicitly
authorized by law.”
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Rep. William R. Timmons, 1V (SC-04)

June 14, 2023

The Semi-Annual Report of the Bureau of Consumer Financial
Protection

In your first appearance before our Committee as Director,
you urged banks to get more involved in small dollar lending.
Banks, and particularly community banks, often partner with
technology providers to enable them to provide access to credit in
the small dollar loan space. Unfortunately, a February 2022 GAO
report! said very clearly that regulatory uncertainty is stifling the
ability of banks to provide access to credit.

Let's be clear here — we are talking about access to credit for
the most vulnerable consumers in our population, and what the
GAO has said is that all of the uncertainty around how we are going
to regulate access to credit is hurting the very consumers that the
regulators are trying to protect.

1. Does the CFPB offer any resources or guidance to help consumers
with subprime credit scores make informed decisions about small
dollar loans and credit options?

Response: The Consumer Financial Protection Bureau (CFPB) offers
information to consumers about payday loan products and other ways to
help make ends meet. For example, our Payday Loans portal® helps
consumers understand how the loans work, find answers to common
questions, and compare options. Examples of related publications

* https://www.gao.gov/products/gao-22-104468

Zhitps://www.consumerfinance.gov/consumer-tools/payday-loans/
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accessible from the Payday Loans portal include Find Financial Products
and Services® and Reducing Debt Worksheet.*

More self-service guidance for consumers on building credit can be
found on our Credit Reports & Scores portal.’ Examples of related
publications that help people build a strong credit profile include How to
Rebuild Your Credit® and Building Credit From Scratch.”

2. Does the CFPB collaborate with other organizations or agencies
to provide financial education and support for individuals with
subprime credit scores who are seeking small dollar loans?

Response: Yes. The CFPB works to integrate financial education into
trusted and established community partners where people already go for
other services. These include workplaces, social service organizations,
military recruiters, Army ROTC, colleges and universities, government
agencies, financial institutions, and financial educators. The CFPB
coordinates actively with other federal agencies to identify areas for
collaboration to amplify one another’s mutual ability to reach the public
with financial education. The CFPB is a member of the Financial
Literacy and Education Commission, which was established to improve
the financial literacy and education of Americans and to coordinate
financial education efforts in the federal government.

In addition, Your Money, Your Goals is a CFPB program® designed to
help front-line practitioners who work with people with low-incomes—
for example, securing employment or housing, or resolving legal issues.
Your Money, Your Goals includes guides for practitioners and

3 cfpb_your-money-your-goals_find-financial-products-services_tool.pdf (consumerfinance.gov)
" cfpb_ymyg-toolkit_reducing-debt-worksheet.pdf (consumerfinance.gov)

3 https://www.consumerfinance. gov/consumer-tools/credit-reports-and-scores/

6 cfpb_how-to-rebuild-your-credit.pdf (consumerfinance.gov)

7201612 _cfpb_credit_invisible_checklist. PDF (consumerfinance.gov)

8 https://www.consumerfinance. gov/consumer-tools/educator-tools/y our-money-your-goals/
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consumers to use together, on managing bills, dealing with debt, and
building credit.
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3. Can you provide any statistics or data on the use of small dollar
loans by individuals with subprime credit scores who have
successfully utilized small dollar lending options to improve their
financial situations?

Response: Many different financial products involve small dollar
lending. For example, some consumers may use financial products such
as deposit advance loans, credit cards, overdraft protection, or Buy Now,
Pay Later loans to meet their short term credit needs. Our research
publications available on our website cover a variety of issues related to
the consumer credit market including these products.

4. Has the CFPB studied the ease of obtaining or the availability to
credit for consumers with credit scores under 600? Where do these
consumers turn for help? What happens if these individuals are
unable to access credit.

Response: The CFPB regularly monitors many markets. For example,
we have several statutory responsibilities to analyze the credit card
market. Some market participants seek to offer this credit to individuals
who are not “prime.” There is also a breadth of academic research
available on how consumers deal with financial emergencies.
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Questions for the Record
Rep. Velazquez
June 14, 2023

1) Director Chopra, the Section 1033 Rule the Bureau is developing
is intended to promote competition and choice in financial services
and ensure that consumer's financial data is safe even as it moves
from banks to non-banks. As the Bureau develops the rule: first, will
the CFPB set appropriately high standards--including supervision by
the Bureau--for the companies that want to connect to banks so that
consumers can share their financial data with them? And second, that
any company that meets those high regulatory standards will be
allowed to connect directly with the bank, and cannot be rejected by
the bank for anti-competitive or other reasons?

Response: The Consumer Financial Protection Bureau (CFPB) is
considering proposing that a covered data provider would be required to
make information available to a third party, upon request, when the
covered data provider has received evidence of a third party’s authority
to access information on behalf of a consumer, information sufficient to
identify the scope of the information requested, and information
sufficient to authenticate the third party’s identity. The CFPB is seeking
to ensure that third parties that do not meet these conditions are
prevented from obtaining access to the information.

In addition, the CFPB is considering a proposal to require authorized
third parties to implement data security standards to prevent authorized
third parties from exposing consumers to harms arising from inadequate
data security.
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2) Director Chopra, the Bureau earlier this year issued a proposed
rule to reduce credit card late fees. I’d like to ask you about the
current status of that rulemaking, but 1 am also wondering if the
Bureau is taking into consideration impacts on newer financial
products, such as those that don’t operate under a monthly payment
structure, for instance BNPL. Can you comment on those two items?

Response: The CFPB issued a Notice of Proposed Rulemaking regarding
Credit Card Penalty Fees on February 1, 2023. The proposal was
published in the Federal Register on March 29. The CFPB accepted
comments on the proposal from February through May 3, 2023. The
CFPB is reviewing all comments submitted in response to the proposal.

The CFPB is also actively monitoring the market to understand
consumer financial products and services like Buy Now, Pay Later
(BNPL). In September 2022, the CFPB issued a report, “Buy Now, Pay
Later: Market trends and consumer impacts,” summarizing data that we
acquired through market monitoring orders. The report identifies several
competitive benefits of BNPL loans, as well as three categories of
potential consumer risks: discrete consumer harms, data harvesting, and
borrower overextension. In September, 1 announced that 1 have asked
our staff to identify potential interpretive guidance or rules to issue with
the goal of ensuring that BNPL firms adhere to many of the baseline
protections that Congress has already established for credit cards. In
March 2023, the CFPB issued a report, “Consumer Use of Buy Now,
Pay Later: Insights from the CFPB Making Ends Meet Survey,” which
explored the consumer financial profiles of BNPL borrowers using the
CFPB’s Making Ends Meet survey.

O
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