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The amendment is as follows:
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Enhancing Small Business Re-
search and Innovation Act of 2009”.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.
TITLE [—PROGRAM EXTENSION AND VENTURE CAPITAL OPERATING COMPANY INVOLVEMENT

Sec. 101. Extension of termination dates.
Sec. 102. Ensuring that innovative small businesses with substantial investment from venture capital operating
companies are able to participate in the SBIR and STTR programs.

TITLE II—COMMERCIALIZATION ACTIVITIES AND RESEARCH TOPICS DESERVING SPECIAL
CONSIDERATION

Sec. 201. Focus on commercialization.

Sec. 202. Inclusion of energy-related research topics and rare disease-related research topics as deserving “spe-
cial consideration” as SBIR research topics.

Sec. 203. Nanotechnology-related research topics.

Sec. 204. Clarifying the definition of “Phase Three”.

Sec. 205. Agency research goals.

Sec. 206. Commercialization programs.

TITLE III—RURAL DEVELOPMENT AND OUTREACH

Sec. 301. Outreach and support activities.

Sec. 302. Rural preference.

Sec. 303. Obtaining SBIR applicant’s consent to release contact information to economic development organiza-
tions.

Sec. 304. Increased partnerships between SBIR awardees and prime contractors, venture capital investment
companies, and larger businesses.

TITLE IV—SBIR AND STTR ENHANCEMENT

Sec. 401. Increased number of research topic solicitations annually and shortened period for final decisions on
applications.

Sec. 402. Agencies should fund vital R&D projects with the potential for commercialization.

Sec. 403. Federal agency engagement with SBIR awardees that have been awarded multiple Phase One awards
but have not been awarded Phase Two awards.

Sec. 404. Funding for administrative, oversight, and contract processing costs.

Sec. 405. Comptroller general audit of how Federal agencies calculate extramural research budgets.

Sec. 406. Agency databases to support program evaluation.

Sec. 407. Agency databases to support technology utilization.

Sec. 408. Interagency Policy Committee.

Sec. 409. National Research Council SBIR Study.

Sec. 410. Express authority to “fast-track” Phase Two awards for promising Phase One research.

Sec. 411. Increased SBIR and STTR award levels.

Sec. 412. Express authority for an agency to award sequential Phase Two awards for SBIR-funded projects.

Sec. 413. First phase required.

Sec. 414. Involvement of Chief Counsel for Advocacy.

TITLE I—PROGRAM EXTENSION AND VENTURE
CAPITAL OPERATING COMPANY INVOLVE-
MENT

SEC. 101. EXTENSION OF TERMINATION DATES.

(a) SBIR.—Section 9(m) of the Small Business Act (15 U.S.C. 638(m)) is amended
by striking “2008” and inserting “2011”.

(b) STTR.—Section 9(n)(1)(A) of the Small Business Act (15 U.S.C. 638(n)(1)(A))
is amended by striking “2009” and inserting “2011”.

SEC. 102. ENSURING THAT INNOVATIVE SMALL BUSINESSES WITH SUBSTANTIAL INVESTMENT
FROM VENTURE CAPITAL OPERATING COMPANIES ARE ABLE TO PARTICIPATE IN
THE SBIR AND STTR PROGRAMS.
Section 9 of the Small Business Act (15 U.S.C. 638) is amended by adding at the
end the following:
“(aa) VENTURE CAPITAL OPERATING COMPANIES.—Effective only for the SBIR and
STTR programs the following shall apply:

“(1) A business concern that has more than 500 employees shall not qualify
as a small business concern.

“(2) In determining whether a small business concern is independently owned
and operated under section 3(a)(1) or meets the small business size standards
instituted under section 3(a)(2), the Administrator shall not consider a business
concern to be affiliated with a venture capital operating company (or with any
other business that the venture capital operating company has financed) if—

“(A) the venture capital operating company does not own 50 percent or
more of the business concern; and

“(B) employees of the venture capital operating company do not constitute
a majority of the board of directors of the business concern.
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“((i?)) ? business concern shall be deemed to be ‘independently owned and oper-
ated’ if—
“(A) it is owned in majority part by one or more natural persons or ven-
ture capital operating companies;
“(B) there is no single venture capital operating company that owns 50
percent or more of the business concern; and
“(C) there is no single venture capital operating company the employees
of which constitute a majority of the board of directors of the business con-
cern.

“(4) If a venture capital operating company controlled by a business with
more than 500 employees (in this paragraph referred to as a ‘VCOC under large
business control’) has an ownership interest in a small business concern that
is owned in majority part by venture capital operating companies, the small
business concern is eligible to receive an award under the SBIR or STTR pro-
gram only if—

“(A) not more than two VCOCs under large business control have an own-
ership interest in the small business concern; and

“(B) the VCOCs under large business control do not collectively own more
than 20 percent of the small business concern.

“5) ’I;}Ae) tirm ‘venture capital operating company’ means a business concern—

“(A) that—
“@{i) is a Venture Capital Operating Company, as that term is defined
in regulations promulgated by the Secretary of Labor; or
“(i1) is an entity that—
“(I) is registered under the Investment Company Act of 1940 (15
U.S.C. 80a-51 et seq.); or
“(II) is an investment company, as defined in section 3(c)(1) of
such Act (15 U.S.C. 80a—3(c)(1)), which is not registered under such
Act because it is beneficially owned by less than 100 persons; and
“(B) that is itself organized or incorporated and domiciled in the United
States, or is controlled by a business concern that is incorporated and domi-
ciled in the United States.”.

TITLE II—COMMERCIALIZATION ACTIVITIES
AND RESEARCH TOPICS DESERVING SPE-
CIAL CONSIDERATION

SEC. 201. FOCUS ON COMMERCIALIZATION.

Section 9(a) of the Small Business Act (15 U.S.C. 638(a)) is amended by adding
at the end the following: “It is further the policy of Congress that the programs es-
tablished in this section should focus on promoting research and development of
projects governed by commercial business plans, which have significant potential to
produce products or services for the marketplace or for acquisition by Federal agen-
cies.”.

SEC. 202. INCLUSION OF ENERGY-RELATED RESEARCH TOPICS AND RARE DISEASE-RELATED
RESEARCH TOPICS AS DESERVING “SPECIAL CONSIDERATION” AS SBIR RESEARCH
TOPICS.

Section 9(g)(3) of the Small Business Act (15 U.S.C. 638(g)(3)) is amended—

(1) in the matter preceding subparagraph (A) by inserting after “critical tech-
nologies” the following: “or pressing research priorities”;

(2) in subparagraph (A) by striking “or” at the end; and

(3) by adding at the end the following:

“(C) the National Academy of Sciences, in the final report issued by the
‘America’s Energy Future: Technology Opportunities, Risks, and Tradeoffs’
project, and in subsequent reports issued by the National Academy of
Sciences on sustainability, energy, and alternative fuels;

“(D) the National Institutes of Health, in the annual report on the rare
diseases research activities of the National Institutes of Health for fiscal
year 2005, and in subsequent reports issued by the National Institutes of
Health on rare diseases research activities; or

“(E) the National Academy of Sciences, in the final report issued by the
‘Transit Research and Development: Federal Role in the National Program’
project and the ‘Transportation Research, Development and Technology
Strategic Plan (2006-2010) issued by the United States Department of
Transportation Research and Innovative Technology Administration, and in
subsequent reports issued by the National Academy of Sciences and United
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States Department of Transportation on transportation and infrastruc-
ture;”.

SEC. 203. NANOTECHNOLOGY-RELATED RESEARCH TOPICS.

(a) SBIR.—Section 9(g)(3) of the Small Business Act (15 U.S.C. 638(g)(3)), as
amended, is further amended—
(1) in subparagraph (D) by striking “or” at the end;
(2) in subparagraph (E) by adding “or” at the end; and
(3) by adding at the end the following:
“(F) the national nanotechnology strategic plan required under section
2(c)(4) of the 21st Century Nanotechnology Research and Development Act
(15 U.S.C. 7501(c)(4)) and in subsequent reports issued by the National
Science and Technology Council Committee on Technology, focusing on
areas of nanotechnology identified in such plan;”.
(b) STTR.—Section 9(0)(3) of the Small Business Act (15 U.S.C. 638(0)(3)) is
amended—
(1) in subparagraph (A) by striking “or” at the end,;
(2) in subparagraph (B) by adding “or” at the end; and
(3) by adding at the end the following:
“(C) by the national nanotechnology strategic plan required under section
2(c)(4) of the 21st Century Nanotechnology Research and Development Act
(15 U.S.C. 7501(c)(4)) and in subsequent reports issued by the National
Science and Technology Council Committee on Technology, focusing on
areas of nanotechnology identified in such plan;”.

SEC. 204. CLARIFYING THE DEFINITION OF “PHASE THREE”.

Section 9(e) of the Small Business Act (15 U.S.C. 638(e)) is amended—

(1) in paragraph (4)(C) in the matter preceding clause (i) by inserting after
“a third phase” the following: “, which shall consist of work that derives from,
extends, or logically concludes efforts performed under prior SBIR funding
agreements (which may be referred to as ‘Phase IIT’)”;

(2) in paragraph (8) by striking “and” at the end,;

(3) in paragraph (9) by striking the period at the end and inserting “; and”;
and

(4) by adding at the end the following:

“(10) the term ‘commercialization’ means the process of developing marketable
products or services and producing and delivering products or services for sale
(whether by the originating party or by others) to government or commercial
markets.”.

SEC. 205. AGENCY RESEARCH GOALS.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by striking subsection (h) and inserting the following:
“(h) AGENCY RESEARCH GOALS.—

“(1) IN GENERAL.—In addition to the requirements of subsection (f), each Fed-
eral agency that is required by this section to have an SBIR program and that
awards annually $5,000,000,000 or more in procurement contracts shall, effec-
tive for fiscal year 2010 and each fiscal year thereafter, establish annual goals
for commercialization of projects funded by SBIR awards.

“(2) SPECIFIC GOALS.—The goals required by paragraph (1) shall include spe-
cific goals for each of the following:

“(A) The percentage of SBIR projects that receive funding for the third
phase (as defined in subsection (e)(4)(C)).

“(B) The percentage of SBIR projects that are successfully integrated into
a program of record.

“(C) The amount of Federal dollars received by SBIR projects through
Federal contracts, not including dollars received through the SBIR pro-
gram.

“(3) SUBMISSION TO COMMITTEES.—For each fiscal year for which goals are re-
quired by paragraph (1), the agency shall submit to the Committee on Small
Business and the Committee on Science and Technology of the House of Rep-
resentatives and the Committee on Small Business and Entrepreneurship of the
Senate—

“(A) not later than 60 days after the beginning of the fiscal year, the
goals; and

“(B) not later than 90 days after the end of the fiscal year, data on the
extent to which the goals were met and a description of the methodology
used to collect such data.”.



SEC. 206. COMMERCIALIZATION PROGRAMS.

Section 9 of the Small Business Act (15 U.S.C. 638) as amended, is further
amended, by adding at the end the following:
“(bb) COMMERCIALIZATION PROGRAMS.—

“(1) IN GENERAL.—Each agency required by this section to conduct an SBIR
program shall establish a commercialization program that supports the progress
of SBIR awardees to the third phase. The commercialization program may in-
clude activities such as partnership databases, partnership conferences, mul-
tiple second phases, mentoring between prime contractors and SBIR awardees,
multiple second phases with matching private investment requirements, jumbo
awards, SBIR helpdesks, and transition assistance programs. The agency shall
include in its annual report an analysis of the various activities considered for
inclusion in the commercialization program and a statement of the reasons why
each activity considered was included or not included, as the case may be.

“(2) FUNDING FOR COMMERCIALIZATION PROGRAMS.—

“(A) IN GENERAL.—From amounts made available to carry out this para-
graph, the Administrator may, on petition by agencies required by this sec-
tion to conduct an SBIR program, transfer funds to such agencies to sup-
port the commercialization programs of such agencies.

“(B) PETITIONS.—The Administrator shall establish rules for making
transfers under subparagraph (A). The initial set of rules shall be promul-
gate(}i1 not later than 90 days after the date of the enactment of this para-
graph.

“(C) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be ap-
propriated to the Administrator to carry out this paragraph $27,500,000 for
fiscal year 2010 and each fiscal year thereafter.

“(3) FUNDING LIMITATION.—For payment of expenses incurred to administer
the commercialization programs described in paragraphs (1) and (2), the head
of an agency may use not more than an amount equal to 1 percent of the funds
?‘et (flside for the agency’s Small Business Innovation Research program. Such
unds—

“(A) shall not be subject to the limitations on the use of funds in sub-
section (f)(2); and

“(B) shall not be used for the purpose of funding costs associated with sal-
aries and expenses of employees of the Federal Government.”.

TITLE III—RURAL DEVELOPMENT AND
OUTREACH

SEC. 301. OUTREACH AND SUPPORT ACTIVITIES.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by inserting after subsection (r) the following:
“(s) OUTREACH AND SUPPORT ACTIVITIES.—

“(1) IN GENERAL.—Subject to the other provisions of this subsection, the Ad-
ministrator shall make grants on a competitive basis to organizations, to be
used by the organizations to do one or both of the following:

“(A) To conduct outreach efforts to increase participation in the programs
under this section.

“(B) To provide application support and entrepreneurial and business
skills support to prospective participants in the programs under this sec-
tion.

“(2) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appro-
priated to the Administrator $10,000,000 to carry out paragraph (1) for each of
fiscal years 2010 and 2011.

“(3) AMOUNT OF ASSISTANCE.—For each of subparagraphs (A) and (B) of para-
graph (1), the amount of assistance provided to an organization under that sub-
paragraph in any fiscal year—

“(A) shall be equal to the total amount of matching funds from non-Fed-
eral sources provided by the organization; and

“B) shall not exceed $250,000.

“(4) DIRECTION.—An organization receiving funds under paragraph (1) shall,
in using those funds, direct its activities at one or both of the following:

“(A) Small business concerns located in geographic areas that are under-
represented in the programs under this section.

“(B) Small business concerns owned and controlled by women, small busi-
ness concerns owned and controlled by service-disabled veterans, and small
business concerns owned and controlled by minorities.



“(5) ADVISORY BOARD.—

“(A) ESTABLISHMENT.—Not later than 90 days after the date of the enact-
ment of this subsection, the Administrator shall establish an advisory board
for the activities carried out under this subsection.

“(B) NON-APPLICABILITY OF FACA.—The Federal Advisory Committee Act
(5 U.S.C. App.) shall not apply to the advisory board.

. “(C) MEMBERS.—The members of the advisory board shall include the fol-
owing:

“(1) The Administrator (or the Administrator’s designee).

“(i1) For each Federal agency required by this section to conduct an
SBIR program, the head of the agency (or the designee of the head of
the agency).

“(i1) Representatives of small business concerns that are current or
former recipients of SBIR awards, or representatives of organizations
of such concerns.

“(iv) Representatives of service providers of SBIR outreach and as-
sistance, or representatives of organizations of such service providers.

“(D) DuTiEs.—The advisory board shall have the following duties:

“(i) To develop guidelines for awards under paragraph (1), including
guidelines relating to award sizes, proposal requirements, measures for
monitoring awardee performance, and measures for determining the
overall value of the activities carried out by the awardees.

“(i1) To identify opportunities for coordinated outreach, technical as-
sistance, and commercialization activities among Federal agencies, the
recipients of the awards under paragraph (1), and applicants and re-
cipients of SBIR awards, including opportunities such as—

“(I) podcasting or webcasting for conferences, training workshops,
and other events;

“(II) shared online resources to match prospective applicants
with the network of paragraph (1) recipients; and

“(IIT) venture capital conferences tied to technologies and sectors
that cross agencies.

“(iii) To review and recommend revisions to activities under para-
graph (1).

“(iv) To submit to the Committee on Small Business and Entrepre-
neurship of the Senate and the Committee on Small Business and the
Committee on Science and Technology of the House of Representatives
an annual report on the activities carried out under paragraph (1) and
the effectiveness and impact of those activities.

“(6) SELECTION CRITERIA.—In awarding grants under this subsection, the Ad-
ministrator shall use selection criteria developed by the advisory board estab-
lished under paragraph (5). The criteria shall include—

“(A) criteria designed to give preference to applicants who propose to
carry out activities that will reach either an underperforming geographic
area or an underrepresented population group (as measured by the number
of SBIR applicants);

“(B) criteria designed to give preference to applicants who propose to
carry out activities that complement, and are integrated into, the existing
%)ublic-private innovation support system for the targeted region or popu-
ation;

“(C) criteria designed to give preference to applicants who propose to
measure the effectiveness of the proposed activities; and

“D) criteria designed to give preference to applicants who include a
Small Business Development Center program that is accredited for its tech-
nology services.

“(7) PEER REVIEW.—In awarding grants under this subsection, the Adminis-
trator shall use a peer review process. Reviewers shall include—

“(A) SBIR program managers for agencies required by this section to con-
duct SBIR programs; and

“(B) private individuals and organizations that are knowledgeable about
SBIR, the innovation process, technology commercialization, and State and
regional technology-based economic development programs.

“(8) PER-STATE LIMITATIONS.—

“(A) IN GENERAL.—To be eligible to receive a grant under this subsection,
the applicant must have the written endorsement of the Governor of the
State where the targeted regions or populations are located (if the regions
or populations are located in more than one State, the applicant must have
the written endorsement of the Governor of each such State). Such an en-
dorsement must indicate that the Governor will ensure that the activities
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to be carried out under the grant will be integrated with the balance of the
State’s portfolio of investments to help small business concerns commer-
cialize technology.

“(B) LimITATION.—Each fiscal year, a Governor may have in effect not

more than one written endorsement for a grant under paragraph (1)(A), and

not more than one written endorsement for a grant under paragraph (1)(B).

“(9) SPECIFIC REQUIREMENTS FOR AWARDS.—In making awards under para-

graph (1) the Administrator shall ensure that each award shall be for a period

of 2 fiscal years. The Administrator shall establish rules and performance goals

for the disbursement of funds for the second fiscal year, and funds shall not be

disbursed to a recipient for such a fiscal year until after the advisory board es-

tablished under this subsection has determined that the recipient is in compli-
ance with the rules and performance goals.”.

SEC. 302. RURAL PREFERENCE.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(cc) RURAL PREFERENCE.—In making awards under this section, Federal agencies
shall give priority to applications so as to increase the number of SBIR and STTR
award recipients from rural areas.”.

SEC. 303. OBTAINING SBIR APPLICANT’S CONSENT TO RELEASE CONTACT INFORMATION TO
ECONOMIC DEVELOPMENT ORGANIZATIONS.
Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:
“(dd) CONSENT TO RELEASE CONTACT INFORMATION TO ORGANIZATIONS.—

“(1) ENABLING CONCERN TO GIVE CONSENT.—Each Federal agency required by
this section to conduct an SBIR program shall enable a small business concern
that is an SBIR applicant to indicate to the agency whether the agency has its
consent to—

“(A) identify the concern to appropriate local and State-level economic de-
velopment organizations as an SBIR applicant; and
“(B) release the concern’s contact information to such organizations.

“(2) RULES.—The Administrator shall establish rules to implement this sub-
section. The rules shall include a requirement that the agency include in its
SBIR application forms a provision through which the applicant can indicate
consent for purposes of paragraph (1).”.

SEC. 304. INCREASED PARTNERSHIPS BETWEEN SBIR AWARDEES AND PRIME CONTRACTORS,
VENTURE CAPITAL INVESTMENT COMPANIES, AND LARGER BUSINESSES.
Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:
“(ee) INCREASED PARTNERSHIPS.—

“(1) IN GENERAL.—Each agency required by this section to conduct an SBIR
program shall establish initiatives by which the agency encourages partnerships
between SBIR awardees and prime contractors, venture capital investment com-
panies, business incubators, and larger businesses, for the purpose of facili-
tating the progress of the SBIR awardees to the third phase.

“(2) DEFINITION.—In this subsection, the term ‘business incubator’ means an
entity that provides coordinated and specialized services to entrepreneurial
businesses which meet selected criteria during the businesses’ startup phases,
including providing services such as shared office space and office services, ac-
cess to equipment, access to telecommunications and technology services, flexi-
ble leases, specialized management assistance, access to financing, mentoring
and training services, or other coordinated business or technical support serv-
ices designed to provide business development assistance to entrepreneurial
businesses during these businesses’ startup phases.”.

TITLE IV—SBIR AND STTR ENHANCEMENT

SEC. 401. INCREASED NUMBER OF RESEARCH TOPIC SOLICITATIONS ANNUALLY AND SHORT-
ENED PERIOD FOR FINAL DECISIONS ON APPLICATIONS.

(a) INCREASED NUMBER OF RESEARCH TOPIC SOLICITATIONS ANNUALLY.—Section
9(g)(2) of the Small Business Act (15 U.S.C. 638(g)(2)) is amended by inserting be-
fore the semicolon at the end the following: “, but not less often than twice per
year”.

(b) SHORTENED PERIOD FOR FINAL DECISIONS ON APPLICATIONS.—Section 9(g)(4) of
the Small Business Act (15 U.S.C. 638(g)(4)) is amended by inserting before the
semicolon at the end the following: “, but a final decision on each proposal shall be
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rendered not later than 90 days after the date on which the solicitation closes unless
the Administrator determines, on a case by case basis, that a decision may be ex-
tended from 90 days to 180 days”.

SEC. 402. AGENCIES SHOULD FUND VITAL R&D PROJECTS WITH THE POTENTIAL FOR COM-
MERCIALIZATION.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(ff) MULTIPLE FIRST PHASE SBIR AWARDS REPORT.—The Administrator shall, on
an annual basis, submit to the Committee on Small Business and the Committee
on Science and Technology of the House of Representatives and the Committee on
Small Business and Entrepreneurship of the Senate a list identifying each small
business concern that, for the period covered by the preceding 5 fiscal years, re-
ceived 15 or more first phase SBIR awards and no second phase SBIR awards.”.

SEC. 403. FEDERAL AGENCY ENGAGEMENT WITH SBIR AWARDEES THAT HAVE BEEN AWARD-
ED MULTIPLE PHASE ONE AWARDS BUT HAVE NOT BEEN AWARDED PHASE TWO
AWARDS.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(gg) REQUIREMENTS RELATING TO FEDERAL AGENCY ENGAGEMENT WITH CERTAIN
FIrsT PHASE SBIR AwWARDEES.—Each Federal agency required by this section to
conduct an SBIR program shall engage with SBIR awardees that have been award-
ed multiple first phase SBIR awards but have not been awarded any second phase
SBIR awards and shall develop performance measures with respect to awardee pro-
gression in the SBIR program.”.

SEC. 404. FUNDING FOR ADMINISTRATIVE, OVERSIGHT, AND CONTRACT PROCESSING COSTS.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(hh) ASSISTANCE FOR ADMINISTRATIVE, OVERSIGHT, AND CONTRACT PROCESSING
CosTs.—

“(1) IN GENERAL.—From amounts made available to carry out this subsection,
the Administrator may, on petition by Federal agencies required by this section
to conduct an SBIR program, transfer funds to such agencies to assist with the
administrative, oversight, and contract processing costs relating to such pro-

ram.

“(2) PETITIONS.—The Administrator shall establish rules for making transfers
under paragraph (1). The initial set of rules shall be promulgated not later than
180 days after the date of the enactment of this subsection.

“(3) LiMIT ON TRANSFER.—A Federal agency may not receive under this sub-
section in a fiscal year an amount greater than 3 percent of the SBIR budget
of such agency for such fiscal year.

“(4) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appro-
priated to the Administrator to carry out this subsection $27,500,000 for each
of fiscal years 2010 and 2011.”.

SEC. 405. COMPTROLLER GENERAL AUDIT OF HOW FEDERAL AGENCIES CALCULATE EXTRA-
MURAL RESEARCH BUDGETS.

The Comptroller General of the United States shall carry out a detailed audit of
how Federal agencies calculate extramural research budgets for purposes of calcu-
lating the size of the agencies’ Small Business Innovation Research Program and
Small Business Technology Transfer Program budgets. Not later than 1 year after
the date of the enactment of this Act, the Comptroller General shall submit to the
Committee on Small Business and the Committee on Science and Technology of the
House of Representatives and the Committee on Small Business and Entrepreneur-
ship of the Senate a report on the results of the audit.

SEC. 406. AGENCY DATABASES TO SUPPORT PROGRAM EVALUATION.

Section 9(k) of the Small Business Act (15 U.S.C. 638(k)) is amended—
(1) in paragraph (2)(A)—
(A) by striking “and” at the end of clause (ii);
(B) by inserting “and” at the end of clause (iii); and
(C) by adding at the end the following new clause:

“(iv) information on the ownership structure of award recipients, both
at thg time of receipt of the award and upon completion of the award
period;”;

(2) by amending paragraph (3) to read as follows:
“(3) UPDATING INFORMATION FOR DATABASE.—
“(A) IN GENERAL.—A Federal agency shall not make a Phase I or Phase
II payment to a small business concern under this section unless the small
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business concern has provided all information required under this sub-
section and available at the time with respect to the award under which
the payment is made, and with respect to any other award under this sec-
tion previously received by the small business concern or a predecessor in
interest to the small business concern.

“(B) APPORTIONMENT.—In complying with this paragraph, a small busi-
ness concern may apportion sales or additional investment information re-
lating to more than one second phase award among those awards, if it notes
the apportionment for each award.

“(C) ANNUAL UPDATES UPON TERMINATION.—A small business concern re-
ceiving an award under this section shall—

“(d) in the case of a second phase award, update information in the
databases required under paragraphs (2) and (6) concerning that award
at the termination of the award period;

“(ii) in the case of award recipients not described in clause (iii), be
requested to voluntarily update such information annually thereafter
for a period of 5 years; and

“(iii) in the case of a small business concern applying for a subse-
quent first phase or second phase award, be required to update such
information annually thereafter for a period of 5 years.”; and

(3) by adding at the end the following new paragraph:

“(6) AGENCY PROGRAM EVALUATION DATABASES.—Each Federal agency re-
quired to establish an SBIR or STTR program under this section shall develop
and maintain, for the purpose of evaluating such programs, a database con-
taining information required to be contained in the database under paragraph
(2). Each such database shall be designed to be accessible to other agencies that
are required to maintain a database under this paragraph. Each such database
shall be developed and operated in a manner to ensure that each such database
is relevant to and contributes to the agency’s oversight and evaluation of the
SBIR and STTR programs. Paragraphs (4) and (5) apply to each database under
this paragraph.”.

SEC. 407. AGENCY DATABASES TO SUPPORT TECHNOLOGY UTILIZATION.

Section 9(k) of the Small Business Act (15 U.S.C. 638(k)), as amended, is further
amended by adding at the end the following new paragraph:

“('7) AGENCY DATABASES TO SUPPORT TECHNOLOGY UTILIZATION.—Each Federal
agency with an SBIR or STTR program shall create and maintain a technology
utilization database, which shall be available to the public and shall contain
data supplied by the award recipients specifically to help them attract cus-
tomers for the products and services generated under the SBIR or STTR project,
and to attract additional investors and business partners. Each database cre-
ated under this paragraph shall include information on the other databases cre-
ated under this paragraph by other Federal agencies. Participation in a data-
base under this paragraph shall be voluntary, except that such participation is
required of all award recipients who received supplemental payments from
SBIR and STTR program funds above their initial Phase II award. Each data-
base created under this paragraph shall be developed and operated in a manner
to ensure that each such database is relevant to and contributes to the agency’s
oversight and evaluation of the SBIR and STTR programs.”.

SEC. 408. INTERAGENCY POLICY COMMITTEE.

(a) ESTABLISHMENT.—The Director of the Office of Science and Technology Policy
shall establish an Interagency SBIR/STTR Policy Committee comprised of one rep-
resentative from each Federal agency with an SBIR program and the Office of Man-
agement and Budget.

(b) CocHAIRS.—The Director of the Office of Science and Technology Policy and
the Director of the National Institute of Standards and Technology shall jointly
chair the Interagency SBIR/STTR Policy Committee.

(c) DuTiESs.—The Interagency SBIR/STTR Policy Committee shall review the fol-
lowing issues and make policy recommendations on ways to improve program effec-
tiveness and efficiency:

(1) The public and government databases described in section 9(k) (1) and (2)
of the Small Business Act (15 U.S.C. 638(k) (1) and (2)).

(2) Federal agency flexibility in establishing Phase I and II award sizes, and
appropriate criteria to exercise such flexibility.

(3) Commercialization assistance best practices in Federal agencies with sig-
nificant potential to be employed by other agencies, and the appropriate steps
to achieve that leverage, as well as proposals for new initiatives to address
funding gaps business concerns face after Phase II but before commercializa-
tion.
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(4) Development and incorporation of a standard evaluation framework to en-
able systematic assessment of SBIR and STTR, including through improved
tracking of awards and outcomes and development of performance measures for
individual agency programs.

(d) REPORTS.—The Interagency SBIR/STTR Policy Committee shall transmit to
the Committee on Science and Technology and the Committee on Small Business
of the House of Representatives, and to the Committee on Small Business and En-
trepreneurship of the Senate—

(1) a report on its review and recommendations under subsections (c)(1) and
(c)(4) not later than 1 year after the date of enactment of this Act;

(2) a report on its review and recommendations under subsection (c)(2) not
later than 18 months after the date of enactment of this Act; and

(3) a report on its review and recommendations under subsection (c)(3) not
later than 2 years after the date of enactment of this Act.

SEC. 409. NATIONAL RESEARCH COUNCIL SBIR STUDY.

Section 108(d) of the Small Business Reauthorization Act of 2000 (15 U.S.C. 638
note), enacted into law by reference under section 1(a)(9) of the Consolidated Appro-
priations Act, 2001 (Public Law 106-554), is amended—

(1) by striking “of the Senate” and all that follows through “not later than
3” and inserting “of the Senate, not later than 3”; and
(2) by striking “; and” and all that follows through “update of such report”.

SEC. 410. EXPRESS AUTHORITY TO “FAST-TRACK” PHASE TWO AWARDS FOR PROMISING
PHASE ONE RESEARCH.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(i1) AUTHORITY TO ‘FAST-TRACK’' PHASE TWO AWARDS FOR PROMISING PHASE ONE
RESEARCH.—To address the delay between an award for the first phase of an SBIR
program and the application for and extension of an award for the second phase of
such program, each Federal agency with an SBIR program may develop ‘fast-track’
programs to eliminate such delay by issuing second phase SBIR awards as soon as
practicable, including in appropriate cases simultaneously with the issuance of the
first phase SBIR award. The Administrator shall encourage the development of such
‘fast-track’ programs.”.

SEC. 411. INCREASED SBIR AND STTR AWARD LEVELS.

(a) SBIR AWARD LEVEL AND ANNUAL ADJUSTMENTS.—Section 9(j) of the Small
Business Act (15 U.S.C. 638(j)) is amended by adding at the end the following:

“(4) FURTHER ADDITIONAL MODIFICATIONS.—Not later than 180 days after the
date of enactment of this paragraph and notwithstanding paragraph (2)(D), the Ad-
ministrator shall modify the policy directives issued pursuant to this subsection to
provide for an increase to $250,000 in the amount of funds which an agency may
award in the first phase of an SBIR program, and to $2,000,000 in the second phase
of an SBIR program, and a mandatory annual adjustment of such amounts to reflect
economic adjustments and programmatic considerations.”.

(b) STTR AWARD LEVEL AND ANNUAL ADJUSTMENTS.—Section 9(p)(2)(B)(ix) of the
Small Business Act (15 U.S.C. 638(p)(2)(B)(ix)) is amended—

(1) by striking “$100,000” and “$750,000” and inserting “$250,000” and
“$2,000,000”, respectively; and

(2) by striking “greater or lesser amounts” and inserting “with a mandatory
annual adjustment of such amounts to reflect economic adjustments and pro-
grammatic considerations, and with lesser amounts”.

(¢c) LIMITATION ON CERTAIN AWARDS.—Section 9 of the Small Business Act (15
U.S.C. 638), as amended, is further amended by adding at the end the following:

“@j) LIMITATION ON PHASE I AND II AWARDS.—No Federal agency shall issue an
award under the SBIR program or the STTR program if the size of the award ex-
ceeds the amounts established under subsections (j)(4) and (p)(2)(B)(ix).”.

SEC. 412. EXPRESS AUTHORITY FOR AN AGENCY TO AWARD SEQUENTIAL PHASE TWO
AWARDS FOR SBIR-FUNDED PROJECTS.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(kk) REQUIREMENTS RELATING TO ADDITIONAL SECOND PHASE SBIR AWARDS.—

“(1) IN GENERAL.—A small business concern that receives a second phase

SBIR award for a project remains eligible to receive additional second phase

SBIR awards for such project.

“(2) TECHNICAL OR WEAPONS SYSTEMS.—Agencies are expressly authorized to

provide additional second phase SBIR awards for testing and evaluation assist-

ance for the insertion of SBIR technologies into technical or weapons systems.”.



11

SEC. 413. FIRST PHASE REQUIRED.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(1) FIrsT PHASE REQUIRED.—Under this section, a Federal agency shall provide
to a small business concern an award for the second phase of an SBIR program with
respect to a project only if such agency finds that the small business concern has
been provided an award for the first phase of an SBIR program with respect to such
project or has completed the determinations described in subsection (e)(4)(A) with
respect to such project despite not having been provided an award for the first
phase.”.

SEC. 414. INVOLVEMENT OF CHIEF COUNSEL FOR ADVOCACY.

Section 9 of the Small Business Act (15 U.S.C. 638), as amended, is further
amended by adding at the end the following:

“(mm) INVOLVEMENT OF CHIEF COUNSEL FOR ADVOCACY.—The Chief Counsel for
Advocacy, as described in section 201 of Public Law 94-305 (15 U.S.C. 634a), and
any individual reporting to the Chief Counsel for Advocacy, without regard to
whether such individual was hired under section 204 of Public Law 94-305 (15
U.S.C. 634d), may not provide to the Administrator, to any individual who reports
directly or indirectly to the Administrator, or to any Federal agency any advice,
guidance, oversight, or review with respect to the programs authorized under this
section.”.

I. PURPOSE OF THE BILL AND SUMMARY

The Enhancing Small Business Research and Innovation Act of
2009 extends through fiscal year 2011 the Federal government’s
largest small business research and development programs. The
legislation modernizes the Small Business Innovation Research
(SBIR) and Small Business Technology Transfer (STTR) programs,
changing the legislative guidelines and policies in order to update
the program in response to the unique challenges facing small re-
search companies and the changing research priorities of Federal
agencies.

The Act is aimed at three broad goals. First, the bill seeks to en-
courage greater participation in SBIR. An increase in the number
of small businesses applying for SBIR is critical to the on going
success of the program. Second, the bill permits small companies
that are majority-owned by qualifying venture capital firms to par-
ticipate in the SBIR program. A 2003 ruling by the Small Business
Administration (SBA) has made small firms with large investments
from venture capital companies ineligible to participate in the
SBIR program. The SBA ruling forces many small businesses to
choose between accepting investments from venture capital firms
and participating in the Federal government’s largest R&D pro-
gram for small research firms. Third, the bill seeks to encourage
and support commercialization initiatives at Federal agencies that
administer SBIR programs. Under current law certain Federal
agencies have the authority to develop commercialization pro-
grams. This bill extends to all agencies the authority to develop
programs designed to support the commercialization of SBIR-fund-
ed research.

Additionally, the bill seeks to codify in statute the programmatic
flexibility that Federal agencies need in order to administer SBIR
awards in a manner that is most consistent with the agency’s spe-
cific mission. Along with granting to Federal agencies a great de-
gree of autonomy, the bill also requires Federal agencies to estab-
lish more concrete goals and objectives with respect to their SBIR
programs and directs the agencies to provide Congress with more
regular reports.
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ENCOURAGING GREATER PARTICIPATION IN SBIR AND STTR

The Act includes a number of provisions designed to encourage
more small firms to apply for SBIR and STTR awards. The bill
more than doubles the size of SBIR and STTR awards for Phase
I and Phase II grants and establishes a 90-day timeline for issuing
a1 ﬁngl decision on an SBIR application after the solicitation is
closed.

The legislation establishes a federal grant program to reach out
to small firms located in underrepresented areas, and that are
owned by service-disabled veterans, women, and minorities. Under
the grant program established by the bill, the SBA Administrator
is instructed to make competitive grants to organizations to con-
duct outreach efforts to increase participation in the SBIR program
and provide application support and entrepreneurial and business
skills support for current and prospective participants in the SBIR
program. To be eligible for these awards, an organization must
have the written endorsement of the Governor of the State where
the targeted regions or populations are based. Awards made under
grant program established by the bill cannot exceed $250,000 per
year and require matching funds from sources other than the Fed-
eral government.

PERMITTING SMALL COMPANIES THAT ARE MORE THAN 50%-OWNED BY
QUALIFYING VENTURE CAPITAL FIRMS TO PARTICIPATE IN SBIR

The Act includes provisions that establish clear guidelines gov-
erning the participation of small businesses with substantial in-
vestment from venture capital operating companies in the SBIR
program. The provisions will allow a small company that is major-
ity-owned by qualifying venture capital firms! to participate in the
SBIR program, so long as the small business concerns do not (1)
have a single venture capital company owning a majority of the
concern or (2) have a venture capital company controlling a major-
ity of the concern’s board of director’s seats. Safeguards—including
limits on corporate-backed entities have been incorporated to pre-
vent large companies from using the SBIR program at the expense
of smaller researchers.

ADVANCING COMMERCIALIZATION OF SBIR-FUNDED RESEARCH AND
DEVELOPMENT PROJECTS

To support the successful commercialization of SBIR-funded re-
search, the Act permits an agency to grant multiple Phase Two
awards and requires agencies to establish initiatives designed to
encourage partnerships between SBIR awardees and prime con-
tractors, venture capital investment companies and larger busi-
nesses. The legislation also allows an agency to issue a Phase Two
award to a qualifying applicant, even if the applicant’s research
proposal had not been awarded a Phase One grant.

The Act defines “Phase Three” of the SBIR program and requires
agencies to establish commercialization programs that support the
progress of SBIR awardees towards “Phase Three” of the SBIR pro-
gram. The commercialization programs may include activities such

1Small companies majority-owned by a single venture capital firm are not be eligible to par-
ticipate in the SBIR program under the Act.
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as partnerships databases, partnership conferences, mentoring ini-
tiatives between prime contractors and SBIR awardees, SBIR
helpdesks and transition assistance programs. The legislation au-
thorizes appropriations to the SBA funds equal to approximately
1% of the SBIR set-aside. The SBA will allocate these funds to
agencies to support the commercialization programs that they are
required to implement.

RETAINS PROGRAMMATIC FLEXIBILITY

The Committee’s legislation makes these meaningful changes to
the SBIR without reducing the programmatic flexibility that is a
central feature of the SBIR program as it is currently adminis-
tered.

II. BACKGROUND AND NEED FOR LEGISLATION

In 1982, Congress passed the Small Business Innovation Devel-
opment Act which established the SBIR program. The intent of the
Act was to increase government funding of small, innovative com-
panies for the performance of research and development with com-
mercial potential. Supporters of the SBIR program argued that
while small companies were highly innovative, such firms were
underrepresented in federal R&D activities.

The potential of small companies to be sources of significant in-
novation led Congress to establish the SBIR program. From the
program’s original development, however, SBIR has been intended
to stimulate technological innovation related to each participating
agency’s goals and mission, use small businesses for federal R&D
needs and increase private sector commercialization of innovations
derived from federal R&D expenditures. To meet these objectives,
the Act required that Federal departments with an extramural re-
search budget of $100 million or more to set aside a small percent-
age of their agency’s overall research budget and award technology
development contracts to small firms. The percentage of R&D ac-
tivities to be conducted by small firms has increased since the Act
was originally passed and now stands at 2.5 percent.

Currently, eleven agencies have research budgets large enough to
require participation in the SBIR program. In 2006, Federal agen-
cies awarded more than $2 billion to small research firms through
the SBIR program. In 2007, the Department of Defense alone
awarded more than $1 billion to small firms for the development
of advanced technologies. From the program’s inception in FY1983
through FY2006, over $20 billion in awards have been made for
more than 90,000 projects.

A key element of the SBIR program is that it establishes a three-
phase development system for participants. During Phase One,
participating agencies fund a proposed idea to determine if it has
scientific and technical merit and is feasible. Projects that dem-
onstrate potential after the initial endeavor can compete for Phase
Two awards (lasting one to two years) to perform the principal
R&D. Generally, Phase One and Phase Two awards may not exceed
$100,000 and $750,000, respectively. A third phase of the program,
aimed at the commercialization of a product or process developed
in the earlier phases, is intended to be funded by the private sec-
tor.
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Since SBIR’s inception in 1983, the program has been the focus
of numerous studies, assessments and evaluations. The Govern-
ment Accountability Office (GAO) has issued a series of reports on
the implementation of the Small Business Development Act. The
National Academies of Science completed a comprehensive three-
year evaluation of the SBIR program in 2007. Additionally, partici-
pating federal agencies have also provided assessments of their
agency’s SBIR program.

INDEPENDENT EVALUATIONS OF THE SBIR PROGRAM

The Small Business Innovation Development Act directed the
GAO to assess the implementation of the Act. GAO has issued at
least nine reports documenting its findings. A 1987 study found
that both the evaluation and selection processes were sufficient to
“reasonably” ensure awards were based on technical merit. In
1989, GAO reported that agency heads found the SBIR effort to be
beneficial and met the organization’s R&D needs. A GAO report
issued in May 1992 noted that almost two-thirds of the projects al-
ready had sales or received additional funding (primarily from the
private sector) totaling approximately $1.1 billion. Another GAO
study, released in April 1998, noted that between 35% and 50% of
SBIR projects had resulted in sales or additional private sector in-
vestment. A more recent report by GAO in June 2005 found that
the effort appears to be achieving its goal of “enhanced” participa-
tion of small business in the R&D enterprise.

As part of the reauthorization of the SBIR program in 2000, Con-
gress directed the National Research Council (NRC) of the National
Academies to “conduct a comprehensive study of how the SBIR pro-
gram has stimulated technological innovation and used small busi-
nesses to meet Federal research and development needs” and to
make recommendations with respect to the SBIR program. After
more than 3 years of research and analysis, the NRC study re-
leased its assessment of the SBIR program as administered by the
five federal agencies that together make up some 96 percent of
SBIR program expenditures in July 2007.2

The core finding of the study is that the SBIR program is sound
in concept and effective in practice. In support of the report’s core
finding, the NRC concludes that the SBIR program is: (1) stimu-
lating technological innovations, (2) increasing private sector com-
mercialization of innovations, (3) using small business to meet fed-
eral research and development needs and (4) providing widely dis-
tributed support for innovation activity.

2009 NRC REPORT ON VENTURE CAPITAL FUNDING IN THE NATIONAL
INSTITUTES OF HEALTH (NIH)

A recent NRC report on the venture capital prohibition in the
SBIR program found that the impact of the 2003 ruling falls dis-
proportionately on the most promising firms i.e., those firms that
have repeatedly been selected by both NIH for their promising

2The agencies examined by the NRC study, in order of program size, are the Department of
Defense, the National Institutes of Health, the National Aeronautics and Space Administration,
the Department of Energy, and the National Science Foundation.
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teclhglologies and by venture investors for their commercial poten-
tial.

While the report does site a percentage of venture-backed firms
likely excluded from the SBIR program (4.1 percent to 11.9 per-
cent), it qualifies this by stating that there is a downward bias—
this means the percentage excluded is likely higher.# This is due
to the fact that venture capital investment smaller firms consid-
ered by the study (1) was just beginning in the 1990s and (2) has
matured dramatically in the last five years to favor investment in
commercially viable technologies and therapies. The result is that
the level of exclusion is likely much higher that the report states.

The report concludes that restricting access to SBIR funding for
firms that benefit from venture investments would thus appear to
disproportionately affect some of the most commercially promising
small innovative firms. To this extent, the SBA ruling has the po-
tential to diminish the positive impact of the nation’s investments
in research and development in the biomedical area.5

The NRC states that by selecting out some of the most commer-
cially promising innovative small firms, the SBA directive appears
to limit opportunities to exploit the nation’s substantial invest-
ments in research at NIH. This is contrary to one of the four key
goals of the SBIR program, which is the commercialization of fed-
eral research. The implementation of the SBA ruling appears to be
negatively affecting current participation by firms and the long-
term commercialization potential of the NIH SBIR program.é

The Need to Reauthorize and Modernize the SBIR Program

The SBIR program has been reauthorized three times since its
enactment, first in 1986 and subsequently in 1992 and 2000. The
latest authorization was set to expire on September 30, 2008 but
was temporarily extended by the SBA through March 20, 2009, and
again extended by a continuing resolution passed by the House and
Senate. Under the current extension, SBIR will expire on July 31,
2009. The STTR program was last reauthorized in 2001 and is
scheduled to sunset on September 30, 2009.

The positive evaluations of the SBIR program issued by inde-
pendent research organizations and testimony presented to the
Committee on Small Business during the 110th Congress and
111th Congress in support of SBIR and STTR create the basis of
support for H.R. 2965. Small firms, federal agencies, patient orga-
nizations, economic development organizations and academics have
testified in strong support of reauthorization of the SBIR and STTR
programs.

During the eight years that have elapsed since Congress last
passed legislation extending and modernizing the SBIR program,
our country’s R&D priorities and the role of small innovative com-
panies in the U.S. economy have changed. The manner in which
the participating federal agencies administer their SBIR programs
has also changed over the last eight years. Reflective of these
changes, participating small firms, participating federal agencies,

3Venture Funding and the NIH SBIR Program, National Research Council of the National
Academies of Science, May 2009.

47Tbid.

5Ibid.

6 Ibid.
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research organizations and other interested parties support mod-
ernizing the SBIR program. Specifically, expert witnesses have tes-
tified that legislation is necessary in order to make the following
important changes to SBIR program.

EXPAND COMMERCIALIZATION OPPORTUNITIES FOR SBIR AND STTR
R&D PROJECTS

Witnesses have testified before the Committee that small busi-
nesses face serious challenges in commercializing their research fol-
lowing Phases I and II. Many potential partners and investors re-
quire that a product achieve a certain degree of technological readi-
ness before they are willing to support or invest in a given prod-
uct’s later stage development. This is described as the “valley of
death,” where promising research is derailed because the small
business does not have the funding required to develop the product
to the requisite technological readiness. Witnesses have described
how SBIR- and STTR-funded projects can stall or fail at the end
of a Phase II award due to a lack of available funding to continue
developing the product to the desired specifications.

In order to address the “valley of death,” several federal agencies
have developed initiatives within their SBIR programs that offer
commercialization support to SBIR awardees. These initiatives in-
clude business planning assistance, business-to-business men-
toring, manufacturing assistance, technology transition assistance,
partnership assistance and/or additional funding. Although these
initiatives are only a few years old, early anecdotal data from these
agencies suggest that the programs are increasing commercializa-
tion of SBIR-funded research and development projects.

PERMIT VENTURE-BACKED FIRMS TO PARTICIPATE IN THE SBIR
PROGRAM

To qualify for SBIR awards, small firms must affirm that they
meet certain ownership criteria, such as being 51 percent or more
owned by individuals who are U.S. citizens or permanent resident
aliens. In 2003, an SBA administrative law judge issued a decision
that venture capital firms could not be considered “individuals” for
the purpose of satisfying the ownership criteria of the SBIR pro-
gram. As a result, a number of firms that are majority-owned by
venture capital firms that had once been eligible to participate (or
did, in fact participate) in the SBIR program before the 2003 ruling
are no longer eligible. Small venture-backed companies that have
been ruled ineligible for SBIR are unable to secure necessary fund-
ing to conduct important research activities.

The ruling created confusion among program participants and
has led some firms to steer away from the program. Since 2003,
NIH reports that SBIR applications have been decreasing and
awards to new applicants are also decreasing. In FY 2006, only
about one-forth of the awardees were new to the program—the low-
est proportion in a decade. Many of the small research companies
that are rendered ineligible by the SBA’s 2003 ruling have fewer
than 100 employees and—in the case of small biotechnology compa-
nies—no revenue.

Legislation is needed so that small firms with significant venture
capital investment can compete for and win SBIR awards. How-
ever, legislation should also prohibit small firms from receiving and
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competing for SBIR awards if either: (1) a single venture capital
company owns a majority of the small firm or (2) a single venture
capital company controls a majority of the concern’s board of direc-
tor’s seats.

INCREASE OUTREACH TO RURAL AREAS AND UNDERSERVED
POPULATIONS

Effective outreach to small firms owned and controlled by
women, veterans and minorities and to businesses located in areas
that are underrepresented in the SBIR and STTR programs is a
continuing challenge for the programs. Some state economic devel-
opment offices run effective application support and entrepre-
neurial and business skills support for current and prospective par-
ticipants in the programs while other states offer no such support.
Federal agencies report that, despite their outreach efforts, they
struggle to receive applications from underrepresented populations.

The SBIR reauthorization legislation that Congress passed dur-
ing the 106th Congress included the authorization for funding of a
“Federal and State Technology Partnership Program” (FAST).
FAST was designed to promote awards in states that do not have
a high volume of SBIR awards, and in low-income areas of all
states. Before authorization for the program expired in 2005, be-
tween 2002 and 2005 the SBA was able to make grants to organi-
zations to support the development of SBIR proposals.

RESOURCES FOR SBIR MANAGEMENT AND EVALUATION

Under current law, participating federal agencies are prohibited
from using any of the 2.5 percent SBIR set-aside to fund the pro-
gram’s administrative costs, including costs associated with sala-
ries and expenses. Authorizing agencies to separately fund oper-
ating expenses may enhance SBIR program utilization, manage-
ment and evaluation. Federal agencies that set aside special funds
to pay for SBIR management expenses have asserted that they
have more effective programs than agencies that do not set aside
special funds for administration of the program. Proposals have
also called for databases to collect relevant information on project
outcomes and milestones to provide greater transparency to the
programs for both the government and the private sector.

INCREASE AWARD SIZE AND SIMPLIFY APPLICATION PROCESS

The SBIR application process should be reviewed to ensure that
it is not overly burdensome and that firms receive a timely deci-
sion. Witnesses have also recommended that the size of SBIR
awards be increased. The award levels set out in the legislation
have not increased since 1992 and the value of the awards has
been eroded by inflation. Simplifying the application process and
increasing the award levels would, according to witness testimony,
increase the competition for SBIR awards and ultimately result in
a more effective program. A related issue is a potential cap on the
dollar amount that an SBIR agency can award a grantee. Under
SBA’s existing policy directive, the agencies are able to grant
awards that exceed the guidance provided in legislation. Represent-
atives of Federal agencies that administer the SBIR program have
testified that an inflexible cap on SBIR awards dollar amounts
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would undermine programs that have successfully helped small
firms commercialize SBIR-funded research and development.

III. HEARINGS

In the 111th Congress, the Committee on Small Business held
three hearings on the SBIR and STTR programs and related legis-
lation. On June 17, 2009, the Committee convened a hearing enti-
tled “Legislative Initiatives to Strengthen and Modernize the SBIR
and STTR Programs.” Testimony was taken from a wide range of
small businesses that use these programs in the defense, health
care, and energy arenas. This hearing followed a previous full Com-
mittee hearing on April 22, 2009, which explored issues related to
the overall effectiveness of the SBIR program and a legislative
hearing in the Committee’s Contracting and Technology Sub-
committee on June 4, 2009.

In the 110th Congress, the Committee on Small Business also
convened three hearings on the reauthorization of the SBIR pro-
gram. On January 29, 2008, the House Committee on Small Busi-
ness convened a hearing entitled “SBIR: America’s Technology De-
velopment Incubator.” The hearing explored the numerous con-
tributions that the SBIR program makes to national security prior-
ities, economic development objectives and America’s international
economic competitiveness. On February 13, 2008 the House Com-
mittee on Small Business, Subcommittee on Investigations and
Oversight convened a hearing entitled “SBIR: Advancing Medical
Innovations.” The Subcommittee hearing examined the impact of
the SBIR program on the development of innovative medical tech-
nologies, therapies and products. On March 13, 2008 the Com-
mittee on Small Business held a hearing to review a Committee
Print of proposed legislation that would reauthorize and modernize
the SBIR program.

IV. COMMITTEE CONSIDERATION

The Committee on Small Business met in open session on June
25, 2009 and ordered H.R. 2965 reported, as amended, to the
House by a recorded vote of 22 yeas to zero nays at 10:55am. Four
amendments were offered during the markup. Ms. Velazquez of-
fered an amendment, which was adopted by voice vote, to require
the interagency policy committee established in the legislation to
develop an evaluation framework for the SBIR and STTR pro-
grams. Mr. Akin offered an amendment, which was adopted by
voice vote, which would prevent the SBA’s Office of Advocacy from
intervening in matters concerning the SBIR and STTR programs.
Mr. King offered two amendments. His first amendment, which
was rejected by voice vote, would have eliminated minorities and
women from the focus of the legislation’s outreach program. His
second amendment would have prohibited SBIR and STTR funds
from being directed to certain organizations. This amendment was
rejected by a recorded vote of 9 yeas to 13 nays at 10:49 am.

V. COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. As noted in the com-
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prehensive description of the markup above, two recorded votes
were conducted. During committee consideration of the legislation,
an amendment numbered King #2 was offered by Mr. King. This
amendment was NOT AGREED to by a recorded vote of 9 yeas to
13 nays at 10:49 am. A motion by Ms. Velazquez to report the bill,
as amended, to the House with a favorable recommendation was
AGREED to by a vote of 22 yeas to zero nays at 10:55 am.
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VI. SECTION-BY-SECTION ANALYSIS OF H.R. 2965

Sec. 1. Short title

This provision sets a short title for the Act as “The Enhancing
Small Business Research and Innovation Act of 2009.”
Title 1. Program Extension and Venture Capital Investment

Sec. 101. Authorization period

The Small Business Act is amended to extend through FY2011
the SBIR and STTR programs of the SBA. The Committee believes
that a two-year authorization period is appropriate given the rapid
changes in technological evolution and the constantly evolving
needs on small firms. A biennial authorization provides for nec-
essary congressional oversight and program evaluation. The Com-
mittee believes that programs as valuable as SBIR and STTR
should be given regular oversight from Congress, which is most ap-
propriately conducted through the legislative reauthorization proc-
ess.

The last SBIR reauthorization bill that Congress passed was in
2001 and extended the SBIR program for eight years. The length
of this authorization did not require Congress to focus its attention
on this important research and development program and allowed
years to pass between formal Congressional inquiries into the SBIR
program’s implementation and effectiveness.

It should be noted that Congress is able to reauthorize the De-
partment of Defense (DoD), with a budget of nearly a trillion dol-
lars (equal to more than 7 percent of GDP), each year. For compari-
son, the SBIR and STTR program’s cost is estimated at less than
$70 million per year. If an agency as complicated as DoD, with var-
ied and complex programs, can be reauthorized annually, it would
seelﬁ reasonable that SBIR and STTR could be reauthorized bian-
nually.

The argument that the SBIR and STTR programs should be re-
authorized for a longer period to give the programs stability is
weak. Lengthy reauthorization periods serve little purpose other
than to evade oversight and ultimately reduce the public policy
nexus for government initiatives. In addition, a program like
SBIR—which is technology-focused—needs to be continually up-
dated to reflect the changing economic realities more frequently.

Finally, the Committee notes that SBIR and STTR funding
awards are made annually, just as federal contracts are made an-
nually. The funding for future awards—much like future con-
tracts—is dependent on the agencies budget being funded from
Congress. Such an annual requirement has not deterred small
firms from seeking work with the government and has not deterred
small firms from applying to the SBIR and STTR programs.

Sec. 102. Venture capital investment standards

This provision permits small businesses with investment from
venture capital companies to participate in the SBIR and STTR
program. It reverses a policy that resulted from a 2003 SBA admin-
istrative ruling. This ruling, by an administrative law judge of the
SBA’s Office of Hearing and Appeals, placed a restriction on ven-
ture capital investment in SBIR awardees. The Committee notes
that this ruling could have been overturned by regulation in the
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last six years, but the SBA has failed to revisit this issue fully. As
a result, the Committee has incorporated this section into H.R.
2965.

The Committee believes that the capital structure of a small
business concern is irrelevant for the purposes of the SBIR pro-
gram. This is supported by the series of hearings conducted by the
Committee over the last two years and independent research. The
NRC has found in its May 2009 research report that small busi-
nesses engaged in federal research require sufficient sources of ex-
ternal capital to successfully commercialize their research.? This is
readily apparent in the medical and defense industries, but also in
other fields including transportation and energy. As a result, the
Committee believes that the overriding policy focus should be on
enhancing small firms’ access to financing—including equity invest-
ment in the form of venture capital. The Committee believes that
the recent NRC report provides further justification for restoring
the SBIR program to its pre—2003 status when venture capital in-
vestment was permitted.

The Committee understands that many research companies, in
particular those that are small, do not possess positive revenue
streams. This limits the impact on small businesses’ cash flow and
increases their ability to carry out their research activities. Such
realities make access to venture capital even more critical, as such
investment often does not require immediate repayment. The Com-
mittee also recognizes that Congress has placed significant weight
on small SBIR firms’ ability to secure non-federal private funding.
This emphasis is clearly apparent in section 9(e)(4)(B)(ii) and
9(e)(4)(C)(1) of the Small Business Act and suggests that reopening
sources of external financing such as venture capital is aligned
with Congress’ original intent in establishing the SBIR program.

To accomplish this, the section specifies that portfolio companies
of venture capital companies are not affiliated with the venture
capital company itself or other portfolio companies of the same ven-
ture capital company for the purposes of the SBIR and STTR pro-
gram. This treatment for affiliation is sensible for the venture cap-
ital industry as employees of one portfolio company do not regu-
larly provide uncompensated services for, nor are they regularly
dually employed by, other portfolio companies. In fact, it is not un-
common for portfolio companies of the same venture capital com-
pany to be in the same industry sector as other portfolio companies
and even compete with one another. As a result, the Committee be-
lieves that small business concerns with venture capital investment
should not have employees from other portfolio companies of the
same venture capital company counted as its own employees.

In addition, this provision deems a small business concern with
venture capital investment to be independently owned and oper-
ated. The nature of venture capital is to provide investment capital
and not day-to-day management and control of a business. Venture
capital investors seek financial profits—not outright operational
control. The Committee finds no evidence that venture capital com-
panies are investing in small business concerns solely to access
SBIR funds. Rather it finds that they are seeking to benefit as an

7For a broader discussion of the May 2009 NRC report please see Section II of this Committee
Report.
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investor in the underlying research, which has the effect of contrib-
uting to the success of the small business. Often a venture capital
company divests itself within seven years of its initial investment.
As a result, the Committee believes that treating SBIR-eligible
small business concerns with venture capital investment as inde-
pendently owned and operated is appropriate.

In both dealing with the affiliation standard and the independ-
ently owned and operated standard, the legislation is limited to
small business concerns that: 1) do have a single venture capital
company owning a majority of the concern and 2) do not have a
venture capital company controlling a majority of the concern’s
board of director’s seats. This ensures that while a majority of a
small business concern may be owned by venture capital compa-
nies, no single venture capital company can own a majority or con-
trol its operations via the board of directors.

The legislation defines venture capital company for the purposes
of this Act, including requiring that such entity have less than 500
employees and be domiciled in the United States. It also prevents
the venture capital operating company from being controlled by a
business that is not a small business concern. The Committee does
not believe a cap of any size is appropriate and that such a re-
straint would create massive administrative problems within SBIR
agencies and does not recognize the recent evolution of capital mar-
kets. Such constraints serve only to impair the underpinnings of a
market-based economy and would impair the free flow of capital to
small businesses. Such federal government intervention in the cap-
ital markets and such regulation of financial transactions is incon-
sistent with the needs of small firms participating in the SBIR pro-
gram.

Finally, the legislation clarifies the role that corporate-owned
venture capital companies can play when investing in SBIR eligible
companies. Under current law, corporate-owned venture capital
companies can invest in SBIR eligible companies, so long as they
do constitute a majority ownership share of the small business con-
cern. This section specifies that an SBIR company can only have
investment from two such corporate-owned venture capital compa-
nies and that together they can only own up to 20 percent of the
SBIR eligible concern.

TITLE II. COMMERCIALIZATION AND RESEARCH PRIORITIES

Sec. 201. Focus on Commercialization

The Committee intends this section to place emphasis on applied
research in the SBIR and the STTR programs. Taxpayer funds
used for these initiatives are meant to go toward research that can
be readily commercialized, not basic research which is the purview
of the universities and the recipient of the lion’s share (97.5 per-
cent) of federal extramural research budgets. The provision amends
section 9 to modify the purpose and policy of the SBIR and STTR
programs as follows:

“It is further the policy of Congress that the programs estab-
lished in this section should focus on promoting research and devel-
opment of projects governed by commercial business plans, which
have significant potential to produce products or services for the
marketplace or for acquisition by Federal agencies.”
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Sec. 202. Rare Disease and Energy-related Research Focus and Pri-
orities

In issuing research SBIR solicitations, this section requires agen-
cies to give special consideration to topics contained in the report
of the National Institutes of Health, in the annual report on the
rare diseases research activities of the National Institutes of
Health for fiscal year 2005, and in subsequent reports issued by
the National Institutes of Health on rare diseases research activi-
ties. In addition, this section requires agencies to give special con-
sideration to topics contained in the report of the National Acad-
emy of Sciences, in the final report issued by the ‘America’s Energy
Future: Technology Opportunities, Risks, and Tradeoffs’ project,
and in subsequent reports issued by the National Academy of
Sciences on sustainability, energy, and alternative fuels.

The intention of this section i1s to expand the number of research
activities into rare-disease research and energy-related research.
The Committee expects federal agencies to increase SBIR solicita-
tions in these areas and increase awards for meritorious proposals
responding to such solicitations.

Sec. 203. Nanotechnology Research Focus and Priority

In issuing research SBIR and STTR solicitations, this section re-
quires agencies to give special consideration to topics contained in
the national nanotechnology strategic plan required under section
2(c)(4) of the 21st Century Nanotechnology Research and Develop-
ment Act (15 U.S.C. 7501(c)(4)) and in subsequent reports issued
by the National Science and Technology Council Committee on
Tlechnology, focusing on areas of nanotechnology identified in such
plan.

The Committee intends that such designation will increase the
li}ll{elihood of federal SBIR agencies issuing research solicitations in
this area.

Sec. 204. Definition of Phase Three

This section revises the definition of “Phase Three” of the SBIR
program so that it is clear that such work shall be directed toward
commercial applications and derives from research and develop-
ment completed in earlier phases.

The purpose of the provision is to identify metrics that Federal
agencies can use to measure how many of the Phase Two projects
they fund have successfully reached Phase Three of the SBIR pro-
gram. The Committee expects that a definition of “Phase Three” of
the SBIR program will provide a basis for agencies to set goals for
successful commercialization of SBIR-funded research.

Sec. 205. Agency research goals

This provision requires that agencies must establish annual
goals associated with (1) the percentage of SBIR projects that re-
ceive Phase Three funds, (2) the percentage of SBIR projects that
are integrated into a program of record and (3) the amount of non-
SBIR federal dollars received by SBIR projects through Federal
contracts. The Committee expects that each Federal agency that
awards annually $5,000,000,000 or more in procurement contracts
shall submit to Congress annual goals for commercialization and
data on the extent to which the goals were met. The Committee ex-
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pects that the report that agencies make to Congress will include
a description of the methodology used to collect the data.

Sec. 206. SBIR commercialization program

This section requires that agencies establish efforts designed to
support SBIR-funded research projects in their transition to Phase
Three. This provision also authorizes an annual appropriation to
the SBA of $27,500,000 for such purposes of carrying out this pro-
gram.

The Committee intends that Federal agencies will develop com-
mercialization programs, and in doing so, will consider initiatives
such as partnership databases, partnership conferences, multiple
Phase Twos, mentoring between Primes and SBIR, multiple Phase
Two with matching private investment requirements, jumbo
awards, SBIR Helpdesks, and Transition Assistance Programs. The
Committee intends for the agencies to petition the SBA in order to
receive funds to pay for the administration of programs designed
to help SBIR-funded research projects transition to Phase Three.

The Committee expects that, not later that 90 days after the date
of enactment of this section, the Administrator of the SBA will de-
velop and establish rules for making transfer to agencies that have
developed or are developing SBIR commercialization programs.

TITLE III. OUTREACH AND PARTNERSHIPS

Sec. 301. Outreach and support activities

The provisions will establish an annual competitive grant pro-
gram where organizations in all fifty states may submit proposals
to conduct SBIR outreach efforts and/or application support and
business skills development efforts directed at small businesses in
underrepresented states and regions, women-, service-disabled
veterans- and minority-owned small businesses. The provisions are
intended to increase the number of small firms applying for
awards, increase the number of small companies owned and con-
trolled by women and minorities that apply for SBIR awards, and
encourage economic development organizations to develop effective
programs to increase the size of the SBIR economy in their State.

The Committee expects that, not later than 90 days after the
date of enactment of this subsection, the SBA Administrator will
establish an Advisory Board for this program. The Board will de-
velop guidelines for the administration of the program that are con-
sistent with the statutory direction provided in this section. The
Committee expects that the Advisory Board will serve as stewards
of the program and will submit an annual report to Congress on
the effectiveness and impact of the program.

Sec. 302. Rural preference

This section requires agencies to give a preference to SBIR and
STTR award applications submitted by small businesses located in
rural areas. The Committee notes that the language is written to
give a priority for applications, not awards, and it meant generally
to give an emphasis—not a binding requirement—to agencies for
rural applicants. In addition, the Committee recognizes that there
are several statutory definitions of “rural.” The Committee’s intent
is that the SBA, when implementing this provision, select a nar-
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rower definition of the term “rural.” This would focus the initiative
on those areas most in need of assistance while, in turn, would not
likely have a significant effect on the number of SBIR and STTR
applications or award determinations.

Further, it is not the Committee’s intent that this provision is
used by agencies to exclude meritorious research proposals from
non-rural areas. The Committee expects the SBA to issue a rule-
making for notice and comment in this area and solicit a broad
range of feedback from the SBIR and STTR community before im-
plementing this provision.

Sec. 303. Privacy and applicants consent required

The section directs Federal agencies to enable SBIR applicants to
permit the Federal agency to identify the applicant to appropriate
local and state-level economic development organizations and re-
lease the concern’s contact information to such organizations. The
Committee expects that Federal agencies will make necessary
changes to the SBIR applications forms in order to comply with the
requirements of this section. The Committee also expects that Fed-
eral agencies will respond to the data requests from appropriate
local and State-level economic organizations and provide the data
in a timely manner.

Sec. 304. Partnering

This section directs each agency to establish initiatives to encour-
age partnerships between SBIR awardees and prime contractors,
venture capital investment companies, business incubators, and
larger businesses in order to facilitate the progression of SBIR
awardees to Phase Three. The SBA Administrator shall establish
by regulation protections so that small firms retain a substantial
benefit from any joint venture that results from this section. In ad-
dition, the Administrator shall establish by regulation joint venture
size standards and affiliations requirements for this section

TITLE IV. SBIR AND STTR ENHANCEMENT

Sec. 401. Research solicitations

The intension of the section is to ensure that each agency issues
at least two rounds of SBIR research solicitations each year. A sin-
gle, annual solicitation forces many small firms to wait a year or
more to have their SBIR application(s) evaluated. The Committee
is concerned that the length of this delay can discourage potential
applicants. The Committee also intends that agencies include ac-
quisition personnel and executives in the development of the SBIR
topics to ensure that SBIR topics are truly addressing future pro-
curement needs.

The section also directs Federal agencies to render a final deci-
sion on each proposal 90 days after the date a solicitation closes.
A clear timeline will allow applicants to better forecast and prepare
for receipt of potential SBIR awards. Recognizing that the agencies
will not be able to meet with this directive in all cases, the section
provides the agencies with the authority to extend the 90-day dead-
line to a 180-day deadline on a case-by-case basis.
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Sec. 402. Phase One reporting requirements

This section requires the SBA to submit to Congress the firms
that have received 15 or more Phase One awards and zero Phase
Two awards in the previous five-year period. Given the statutory
emphasis on commercialization, the intention of the provision is to
ensure that the Congress have access to data about SBIR awardees
that have received a large number of Phase One grants and have
not received a Phase Two award.

Sec. 403. Phase One performance measures

This provision requires each agency to engage with SBIR award-
ees that have been awarded multiple Phase One awards but no
Phase Two awards, and to develop performance metrics to measure
awardee progress in the SBIR program.

The Committee expects that the Administrator of the SBA shall
“develop quality metrics that can assist agencies in developing
standards to limit the perceived effect of so-called ‘SBIR Mills’.” 8
The Committee further expects that the SBA will incorporate these
metrics into the SBIR policy directives.

Sec. 404. SBIR Agency Administration and Quversight

This section authorizes funding at SBA for administrative, over-
sight, and contract-processing costs related to SBIR. This authority
allows the SBIR program offices in each of the Federal SBIR/STTR
agencies to withdraw funds from this account at SBA that is equal
up to 3 percent of their respective agencies total SBIR set-aside.
The Committee intends that these funds are used to strengthen
management of the SBIR and STTR programs, increase the
progress of companies in these initiatives, enhance oversight, and
result in more SBIR/STTR funded research being incorporated into
agency procurement actions.

Sec. 405. Extramural Budget

This provision is intended improve accountability of the way Fed-
eral agencies determine what is “extramural” and what is “intra-
mural”. The Committee is not aware of the existence of inde-
pendent audits that confirm that the agencies are performing these
calculations correctly. A GAO report analyzing this issue will pro-
vide more transparency to these calculations.

Sec. 406. Outcomes database

This section requires SBIR and STTR small business partici-
pants to provide updated project information for purposes of updat-
ing agency databases which evaluate the outcome of Phase One
and Two awards; and participating agencies to develop and main-
tain such databases. This shall include milestones where appro-
priate.

The intention of the section is to increase the data that Federal
agencies collect about the small business concerns that participate
in the SBIR and STTR programs and to require that Federal agen-
cies develop a database for the purpose of program evaluation.

8From the statement of Administrator Steven C. Preston delivered to the House Committee
on Small Business on March 13, 2008.
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Sec. 407. Databases to support technology utilization

This provision requires each agency to create and maintain a
technology utilization database, available to the public, containing
data supplied by award recipients. The purpose of this section is
to enhance outreach to attract investors and potential business
partners to the small companies that are participating in SBIR.

Sec. 408. Interagency policy committee and reports

The purpose of this section is to establish an Interagency SBIR/
STTR Policy Committee that will examine the programmatic chal-
lenges facing all agencies administering SBIR/STTR programs and
develop recommendations on ways to improve program effective-
ness and efficiency. In addition, the Interagency Policy Committee
will make recommendations to the SBA regarding a process to sys-
tematically evaluate the SBIR and STTR program. This Inter-
agency Policy Committee will act solely in an advisory capacity to
the Congress and the SBA and will not have any formal authority
to implement or enact policy directives regarding the SBIR and
STTR programs. The Committee will report to Congress twelve
months, eighteen months and twenty-fours months after the date
of enactment of this section on its progress.

Sec. 409. NRC SBIR study

This section removes the authorization established in the Small
Business Reauthorization Act of 2000 that the NRC provide an up-
dated report on the SBIR program.

Sec. 410. Fast track authority

A funding gap of 6 to 12 months (which is the timeframe that
often separates a Phase One and Phase Two grant) can derail a
small company’s ability to continue its research. To address this
issue, the Committee provided authority to agencies to issue Phase
Two awards on a timeline that best supports the development of
promising research and technologies. The Committee intends agen-
cies to issue Phase Two SBIR awards to promising Phase One
awardees as soon as is practicable, including in appropriate cases
simultaneously with the issuance of the Phase One award.

Sec. 411. Award size increase and authority to exceed awards levels

Since 1992, the statutory prescriptions for SBIR award amounts
have remained unchanged at $100,000 for a Phase One award and
$750,000 for a Phase Two award. The Section increases the award
levels to $250,000 for Phase One and $2 million for Phase Two for
both the SBIR and STTR programs. The increase, which is greater
than a simple indexing for inflation, is intended to encourage more
small firms to apply for the awards. The amount designated by the
Committee also recognizes the high costs associated with the devel-
opment of valuable new technologies and therapies.

The section is silent on whether or not federal agencies can ex-
ceed the award levels that are prescribed in the legislation. How-
ever, the Committee does not intend such silence to prevent agen-
cies from exercising their independent judgment regarding awards
in excess of the stated award sizes. The Committee recognizes that
Federal agencies that previously exceeded the proscribed award
levels are funding research at the level necessary to accomplish the
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Agencies’ goals and supporting commercialization of promising re-
search. As such, the Committee does not seek to end this practice
of permitting participating agencies to exceed the proscribed award
levels.

Sec. 412. Multiple Phase Two awards

The section permits the issuance of multiple Phase Two awards,
including for purposes related to military technology and weapons
systems. The Committee provides federal agencies with this ex-
plicit authority with the intention that agencies will issue multiple
Phase Il awards in order to ensure that a greater number of SBIR
research projects cross the so-called “valley of death”.

Sec. 413. First Phase required

The Committee intends this section to limit companies’ ability to
evade Phase One. An exception is granted, however, for companies
that can demonstrate to agency SBIR proposal evaluators that the
company has completed phase one work. The Committee believes
that this is a reasonable way to balance the hypothesis testing con-
ducted in Phase One, with the realities that some small firms may
have progressed passed this stage through other means.

Sec. 414. Involvement of Chief Counsel for Advocacy

This section provides that the Chief Counsel of SBA’s Office of
Advocacy or any other reporting to the Chief Counsel may not pro-
vide advice, guidance, oversight, or review to any agency partici-
pating in the SBIR or STTR programs. The Committee intends
such provision to limit any involvement by the Office of Advocacy
in the operation of or policy decisions pertaining to the SBIR and
STTR programs.

VII. CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

The legislation is currently under review by CBO and the Com-
mittee expects that an estimate will be completed and as such
made part of the Congressional Record prior to consideration of the
legislation by the House.

VIII. COMMITTEE ESTIMATE OF COSTS

Clause 3(d)(2) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison by the Com-
mittee of the costs that would be incurred in carrying out H.R.
2965. The legislation is under review by CBO and an estimate will
be made part of the Congressional Record prior to consideration of
the legislation by the House. Based on estimates provide by CBO
for H.R. 5819, as reported by the Committee on Small Business in
the 110th Congress and further analysis by Committee staff, the
Committee estimates that the bill could cost $142 million over the
two year authorization. The Committee notes two major changes
regarding cost between H.R. 5819 and H.R. 2965. First, H.R. 2965
does not increase the SBIR and STTR set-aside, which H.R. 5819
did and CBO estimated cost $29 million over the five-year budget
period. Second, H.R. 2965 includes a management program that
will reimburse agencies for their expenses associated with oper-
ating the SBIR and STTR programs. The Committee assumes that



31

this initiative will generally negate agencies direct expenses of op-
erating the programs, which CBO estimated at $111 million over
the five-year budget period. As such, the committee estimates the
cost of H.R. 2965 would be $260.5 million over the 2010-2014 pe-
riod, subject to appropriation of the specified and necessary
amounts. In addition, based on prior CBO analysis and current
staff review, the Committee does not believe that H.R. 2965 would
affect direct spending or revenue.

IX. OVERSIGHT FINDINGS

In accordance with clause (2)(b)(1) of rule X of the Rules of the
House of Representatives, the oversight findings and recommenda-
tions of the Committee on Small Business with respect to the sub-
ject matter contained in H.R. 2965 are incorporated into the de-
scriptive portions of this report.

X. STATEMENT OF CONSTITUTIONAL AUTHORITY

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House
of Representatives, the Committee finds the authority for this legis-
lation in Article I, Section 8, clause 18, of the Constitution of the
United States.

XI. COMPLIANCE WITH PuBLIC LAw 104—4

H.R. 2965 contains no unfunded mandates.

XII. CONGRESSIONAL ACCOUNTABILITY ACT

H.R. 2965 does not relate to the terms and conditions of employ-
ment or access to public services or accommodations with the
meaning of section 102(b)(3) of P.L. 104-1.

XIII. FEDERAL ADVISORY COMMITTEE STATEMENT

This legislation does not establish or authorize the establishment
of any new advisory committees.

XIV. STATEMENT OF NO EARMARKS

Pursuant to clause 9 of rule XXI, H.R. 2965 does not contain any
congressional earmarks, limited tax benefits, or limited tariff bene-
fits as defined in clause 9(d), 9(e), or 9(f) of Rule XXI.

XV. PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation:

H.R. 2965 includes a number of provisions designed to modernize
and make more effective the SBIR and STTR programs.

XVI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):
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SMALL BUSINESS ACT

* * *k & * * *k

SEC. 9. (a) Research and development are major factors in the
growth and progress of industry and the national economy. The ex-
pense of carrying on research and development programs is beyond
the means of many small-business concerns, and such concerns are
handicapped in obtaining the benefits of research and development
programs conducted at Government expense. These small-business
concerns are thereby placed at a competitive disadvantage. This
weakens the competitive free enterprise system and prevents the
orderly development of the national economy. Is is the policy of the
Congress that assistance be given to small-business concerns to en-
able them to undertake and to obtain the benefits of research and
development in order to maintain and strengthen the competitive
free enterprise system and the national economy. It is further the
policy of Congress that the programs established in this section
should focus on promoting research and development of projects
governed by commercial business plans, which have significant po-
tential to produce products or services for the marketplace or for ac-
quisition by Federal agencies.

ES £ ES ES ES £ ES
(e) For the purpose of this section—
* * * * k * *

(4) the term “Small Business Innovation Research Program”
or “SBIR” means a program under which a portion of a Federal
agency’s research or research and development effort is re-
served for award to small business concerns through a uniform

process having—

* * * * * * *

(C) where appropriate, a third phase, which shall consist
of work that derives from, extends, or logically concludes ef-
forts performed under prior SBIR funding agreements
(which may be referred to as “Phase II1”)—

* * *k * * * *k

(8) the term “research institution” means a nonprofit institu-
tion, as defined in section 4(5) of the Stevenson-Wydler Tech-
nology Innovation Act of 1980, and includes federally funded
research and development centers, as identified by the Na-
tional Scientific Foundation in accordance with the govern-
mentwide Federal Acquisition Regulation issued in accordance
with section 35(c)(1) of the Office of Federal Procurement Pol-
icy Act (or any successor regulation thereto); [and]

(9) the term “commercial applications” shall not be construed
to exclude testing and evaluation of products, services, or tech-
nologies for use in technical or weapons systems, and further,
awards for testing and evaluation of products, services, or tech-
nologies for use in technical or weapons systems may be made
in either the second or the third phase of the Small Business
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Innovation Research Program and of the Small Business Tech-
nology Transfer Program, as defined in this subsection [.1; and

(10) the term “commercialization” means the process of devel-
oping marketable products or services and producing and deliv-
ering products or services for sale (whether by the originating
party or by others) to government or commercial markets.

* * *k & * * *k

(g) Each Federal agency required by subsection (f) to establish a
small business innovation research program shall, in accordance
with t}(lis é‘:t* a£d regulations issued hereunder—

1) * * %

(2) issue small business innovation research solicitations in
accordance with a schedule determined cooperatively with the
Small Business Administration, but not less often than twice
per year,

(3) unilaterally determine research topics within the agency’s
SBIR solicitations, giving special consideration to broad re-
search topics and to topics that further 1 or more critical tech-
nologies or pressing research priorities, as identified by—

(A) the National Critical Technologies Panel (or its suc-
cessor) in the 1991 report required under section 603 of
the National Science and Technology Policy, Organization,
and Priorities Act of 1976, and in subsequent reports
issued under that authority; [orl

* * *k & * * *k

(C) the National Academy of Sciences, in the final report
issued by the “America’s Energy Future: Technology Oppor-
tunities, Risks, and Tradeoffs” project, and in subsequent
reports issued by the National Academy of Sciences on sus-
tainability, energy, and alternative fuels;

(D) the National Institutes of Health, in the annual re-
port on the rare diseases research activities of the National
Institutes of Health for fiscal year 2005, and in subsequent
reports issued by the National Institutes of Health on rare
diseases research activities;

(E) the National Academy of Sciences, in the final report
issued by the “Transit Research and Development: Federal
Role in the National Program” project and the “Transpor-
tation Research, Development and Technology Strategic
Plan (2006-2010)” issued by the United States Department
of Transportation Research and Innovative Technology Ad-
ministration, and in subsequent reports issued by the Na-
tional Academy of Sciences and United States Department
of Transportation on transportation and infrastructure; or

(F) the national nanotechnology strategic plan required
under section 2(c)(4) of the 21st Century Nanotechnology
Research and Development Act (15 U.S.C. 7501(c)(4)) and
in subsequent reports issued by the National Science and
Technology Council Committee on Technology, focusing on
areas of nanotechnology identified in such plan;

(4) unilaterally receive and evaluate proposals resulting from
SBIR proposals, but a final decision on each proposal shall be
rendered not later than 90 days after the date on which the so-
licitation closes unless the Administrator determines, on a case
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by case basis, that a decision may be extended from 90 days to
180 days;

* * & * * * &

[(h) In addition to the requirements of subsection (f), each Fed-
eral agency which has a budget for research or research and devel-
opment in excess of $20,000,000 for any fiscal year beginning with
fiscal year 1983 or subsequent fiscal year shall establish goals spe-
cifically for funding agreements for research or research and devel-
opment to small business concerns, and no goal established under
this subsection shall be less than the percentage of the agency’s re-
search or research and development budget expended under fund-
ing agreements with small business concerns in the immediately
preceding fiscal year.]

(h) AGENCY RESEARCH GOALS.—

(1) IN GENERAL.—In addition to the requirements of sub-
section (f), each Federal agency that is required by this section
to have an SBIR program and that awards annually
$5,000,000,000 or more in procurement contracts shall, effective
for fiscal year 2010 and each fiscal year thereafter, establish
annual goals for commercialization of projects funded by SBIR
awards.

(2) SPECIFIC GOALS.—The goals required by paragraph (1)
shall include specific goals for each of the following:

(A) The percentage of SBIR projects that receive funding
for the third phase (as defined in subsection (e)(4)(C)).

(B) The percentage of SBIR projects that are successfully
integrated into a program of record.

(C) The amount of Federal dollars received by SBIR
projects through Federal contracts, not including dollars re-
ceived through the SBIR program.

(3) SUBMISSION TO COMMITTEES.—For each fiscal year for
which goals are required by paragraph (1), the agency shall
submit to the Committee on Small Business and the Committee
on Science and Technology of the House of Representatives and
the Committee on Small Business and Entrepreneurship of the
Senate—

(A) not later than 60 days after the beginning of the fis-
cal year, the goals; and

(B) not later than 90 days after the end of the fiscal year,
data on the extent to which the goals were met and a de-
scription of the methodology used to collect such data.

* * * * * * *
G)(1) %k ox %

* * *k & * * *k

(4) FURTHER ADDITIONAL MODIFICATIONS.—Not later than 180
days after the date of enactment of this paragraph and notwith-
standing paragraph (2)(D), the Administrator shall modify the pol-
icy directives issued pursuant to this subsection to provide for an in-
crease to $250,000 in the amount of funds which an agency may
award in the first phase of an SBIR program, and to $2,000,000 in
the second phase of an SBIR program, and a mandatory annual ad-
Jjustment of such amounts to reflect economic adjustments and pro-
grammatic considerations.
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(k) DATABASE.—

(2) GOVERNMENT DATABASE.—Not later than 180 days after
the date of the enactment of the Small Business Innovation
Research Program Reauthorization Act of 2000, the Adminis-
trator, in consultation with Federal agencies required to have
an SBIR program pursuant to subsection (f)(1) or an STTR pro-
gram pursuant to subsection (n)(1), shall develop and maintain
a database to be used exclusively for SBIR and STTR program
evaluation that—

(A) contains for each second phase award made by a
Federal agency—

(i) information collected in accordance with para-
graph (3) on additional investment from any source,
other than first phase or second phase SBIR or STTR
awards, to further the research and development con-
ducted under the award; [and]

(iii) any other information received in connection
with the award that the Administrator, in conjunction
with the SBIR and STTR program managers of Fed-
eral agencies, considers relevant and appropriate; and

(iv) information on the ownership structure of award
recipients, both at the time of receipt of the award and
upon completion of the award period;

* * * * * * *

[(3) UPDATING INFORMATION FOR DATABASE.—

[(A) IN GENERAL.—A small business concern applying for
a second phase award under this section shall be required
to update information in the database established under
this subsection for any prior second phase award received
by that small business concern. In complying with this
paragraph, a small business concern may apportion sales
or additional investment information relating to more than
one second phase award among those awards, if it notes
the apportionment for each award.

[(B) ANNUAL UPDATES UPON TERMINATION.—A small
business concern receiving a second phase award under
this section shall—

[(i) update information in the database concerning
thzat award at the termination of the award period;
an

[(ii) be requested to voluntarily update such infor-
mation annually thereafter for a period of 5 years.]

(3) UPDATING INFORMATION FOR DATABASE.—

(A) IN GENERAL.—A Federal agency shall not make a
Phase I or Phase II payment to a small business concern
under this section unless the small business concern has
provided all information required under this subsection
and available at the time with respect to the award under
which the payment is made, and with respect to any other
award under this section previously received by the small
business concern or a predecessor in interest to the small
business concern.
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(B) APPORTIONMENT.—In complying with this paragraph,
a small business concern may apportion sales or additional
investment information relating to more than one second
phase award among those awards, if it notes the apportion-
ment for each award.

(C) ANNUAL UPDATES UPON TERMINATION.—A small busi-
ness concern receiving an award under this section shall—

(i) in the case of a second phase award, update infor-
mation in the databases required under paragraphs (2)
and (6) concerning that award at the termination of
the award period;

(i) in the case of award recipients not described in
clause (iit), be requested to voluntarily update such in-
forgwtion annually thereafter for a period of 5 years;
an

(iii) in the case of a small business concern applying
for a subsequent first phase or second phase award, be
required to update such information annually there-
after for a period of 5 years.

* * * * * * *

(6) AGENCY PROGRAM EVALUATION DATABASES.—Each Federal
agency required to establish an SBIR or STTR program under
this section shall develop and maintain, for the purpose of eval-
uating such programs, a database containing information re-
quired to be contained in the database under paragraph (2).
Each such database shall be designed to be accessible to other
agencies that are required to maintain a database under this
paragraph. Each such database shall be developed and oper-
ated in a manner to ensure that each such database is relevant
to and contributes to the agency’s oversight and evaluation of
the SBIR and STTR programs. Paragraphs (4) and (5) apply
to each database under this paragraph.

(7) AGENCY DATABASES TO SUPPORT TECHNOLOGY UTILIZA-
TION.—Each Federal agency with an SBIR or STTR program
shall create and maintain a technology utilization database,
which shall be available to the public and shall contain data
supplied by the award recipients specifically to help them at-
tract customers for the products and services generated under
the SBIR or STTR project, and to attract additional investors
and business partners. Each database created under this para-
graph shall include information on the other databases created
under this paragraph by other Federal agencies. Participation
in a database under this paragraph shall be voluntary, except
that such participation is required of all award recipients who
received supplemental payments from SBIR and STTR program
funds above their initial Phase II award. Each database cre-
ated under this paragraph shall be developed and operated in
a manner to ensure that each such database is relevant to and
contributes to the agency’s oversight and evaluation of the SBIR
and STTR programs.

ES £ * ES ES £ *
(m) TERMINATION.—The authorization to carry out the Small

Business Innovation Research Program established under this sec-
tion shall terminate on September 30, [2008] 2011.
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(n) REQUIRED EXPENDITURES FOR STTR BY FEDERAL AGENCIES.—
(1) REQUIRED EXPENDITURE AMOUNTS.—

(A) IN GENERAL.—With respect to each fiscal year
through fiscal year [2009] 2011, each Federal agency that
has an extramural budget for research, or research and de-
velopment, in excess of $1,000,000,000 for that fiscal year,
shall expend with small business concerns not less than
the percentage of that extramural budget specified in sub-
paragraph (B), specifically in connection with STTR pro-
grams that meet the requirements of this section and any
policy directives and regulations issued under this section.

* * * & * * *

(o) FEDERAL AGENCY STTR AUTHORITY.—Each Federal agency
required to establish an STTR program in accordance with sub-
section (n) and regulations issued under this Act, shall—

* * * & * * *

(3) unilaterally determine research topics within the agency’s
STTR solicitations, giving special consideration to broad re-
search topics and to topics that further 1 or more critical tech-
nologies, as identified—

(A) by the National Critical Technologies Panel (or its
successor) in reports required under section 603 of the Na-
tional Science and Technology Policy, Organization, and
Priorities Act of 1976; [or]

(B) by the Secretary of Defense, in accordance with sec-
tion 2522 of title 10, United States Code; or

(C) by the national nanotechnology strategic plan re-
quired under section 2(c)(4) of the 21st Century Nanotech-
nology Research and Development Act (15 U.S.C.
7501(c)(4)) and in subsequent reports issued by the Na-
tional Science and Technology Council Committee on Tech-
nology, focusing on areas of nanotechnology identified in

such plan;
k * * * k * *
(p) STTR PoLIicY DIRECTIVE.—

(2) CONTENTS.—The policy directive required by paragraph
(1) shall provide for—

(B) a simplified, standardized funding process that pro-
vides for—
% % k £ % % £

(ix) 1-year awards for the first phase of an STTR
program, generally not to exceed [$100,0001 $250,000,
and 2-year awards for the second phase of an STTR
program, generally not to exceed [$750,000]
$2,000,000, [greater or lesser amounts] with a man-
datory annual adjustment of such amounts to reflect
economic adjustments and programmatic consider-
ations, and with lesser amounts to be awarded at the
discretion of the awarding agency, and shorter or
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longer periods of time to be approved at the discretion
of the awarding agency where appropriate for a par-
ticular project;

* * * * * * &

(s) OUTREACH AND SUPPORT ACTIVITIES.—

(1) IN GENERAL.—Subject to the other provisions of this sub-
section, the Administrator shall make grants on a competitive
basis to organizations, to be used by the organizations to do one
or both of the following:

(A) To conduct outreach efforts to increase participation
in the programs under this section.

(B) To provide application support and entrepreneurial
and business skills support to prospective participants in
the programs under this section.

(2) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to the Administrator $10,000,000 to carry
out paragraph (1) for each of fiscal years 2010 and 2011.

(3) AMOUNT OF ASSISTANCE.—For each of subparagraphs (A)
and (B) of paragraph (1), the amount of assistance provided to
an organization under that subparagraph in any fiscal year—

(A) shall be equal to the total amount of matching funds
from non-Federal sources provided by the organization; and

(B) shall not exceed $250,000.

(4) DIRECTION.—An organization receiving funds under para-
graph (1) shall, in using those funds, direct its activities at one
or both of the following:

(A) Small business concerns located in geographic areas
that are underrepresented in the programs under this sec-
tion.

(B) Small business concerns owned and controlled by
women, small business concerns owned and controlled by
service-disabled veterans, and small business concerns
owned and controlled by minorities.

(5) ADVISORY BOARD.—

(A) ESTABLISHMENT.—Not later than 90 days after the
date of the enactment of this subsection, the Administrator
shall establish an advisory board for the activities carried
out under this subsection.

(B) NON-APPLICABILITY OF FACA.—The Federal Advisory
Committee Act (5 U.S.C. App.) shall not apply to the advi-
sory board.

(C) MEMBERS.—The members of the advisory board shall
include the following:

(i) The Administrator (or the Administrator’s des-
ignee).

(it) For each Federal agency required by this section
to conduct an SBIR program, the head of the agency
(or the designee of the head of the agency).

(iii) Representatives of small business concerns that
are current or former recipients of SBIR awards, or
representatives of organizations of such concerns.

(iv) Representatives of service providers of SBIR out-
reach and assistance, or representatives of organiza-
tions of such service providers.
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(D) DUTIES.—The advisory board shall have the fol-
lowing duties:

(i) To develop guidelines for awards under para-
graph (1), including guidelines relating to award sizes,
proposal requirements, measures for monitoring
awardee performance, and measures for determining
the overall value of the activities carried out by the
awardees.

(it) To identify opportunities for coordinated out-
reach, technical assistance, and commercialization ac-
tivities among Federal agencies, the recipients of the
awards under paragraph (1), and applicants and re-
cipients of SBIR awards, including opportunities such
as—

() podcasting or webcasting for conferences,
training workshops, and other events;

(II) shared online resources to match prospective
applicants with the network of paragraph (1) re-
cipients; and

(II) venture capital conferences tied to tech-
nologies and sectors that cross agencies.

(iit) To review and recommend revisions to activities
under paragraph (1).

(iv) To submit to the Committee on Small Business
and Entrepreneurship of the Senate and the Committee
on Small Business and the Committee on Science and
Technology of the House of Representatives an annual
report on the activities carried out under paragraph (1)
and the effectiveness and impact of those activities.

(6) SELECTION CRITERIA.—In awarding grants under this
subsection, the Administrator shall use selection criteria devel-
oped by the advisory board established under paragraph (5).
The criteria shall include—

(A) criteria designed to give preference to applicants who
propose to carry out activities that will reach either an
underperforming geographic area or an underrepresented
population group (as measured by the number of SBIR ap-
plicants);

(B) criteria designed to give preference to applicants who
propose to carry out activities that complement, and are in-
tegrated into, the existing public-private innovation support
system for the targeted region or population;

(C) criteria designed to give preference to applicants who
propose to measure the effectiveness of the proposed activi-
ties; and

(D) criteria designed to give preference to applicants who
include a Small Business Development Center program
that is accredited for its technology services.

(7) PEER REVIEW.—In awarding grants under this subsection,
the Administrator shall use a peer review process. Reviewers
shall include—

(A) SBIR program managers for agencies required by
this section to conduct SBIR programs; and

(B) private individuals and organizations that are knowl-
edgeable about SBIR, the innovation process, technology
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commercialization, and State and regional technology-
based economic development programs.

(8) PER-STATE LIMITATIONS.—

(A) IN GENERAL.—To be eligible to receive a grant under
this subsection, the applicant must have the written en-
dorsement of the Governor of the State where the targeted
regions or populations are located (if the regions or popu-
lations are located in more than one State, the applicant
must have the written endorsement of the Governor of each
such State). Such an endorsement must indicate that the
Governor will ensure that the activities to be carried out
under the grant will be integrated with the balance of the
State’s portfolio of investments to help small business con-
cerns commercialize technology.

(B) LIMITATION.—Each fiscal year, a Governor may have
in effect not more than one written endorsement for a grant
under paragraph (1)(A), and not more than one written en-
dorsement for a grant under paragraph (1)(B).

(9) SPECIFIC REQUIREMENTS FOR AWARDS.—In making
awards under paragraph (1) the Administrator shall ensure
that each award shall be for a period of 2 fiscal years. The Ad-
ministrator shall establish rules and performance goals for the
disbursement of funds for the second fiscal year, and funds
shall not be disbursed to a recipient for such a fiscal year until
after the advisory board established under this subsection has
determined that the recipient is in compliance with the rules
and performance goals.

* * *k & * * *k

(aa) VENTURE CAPITAL OPERATING COMPANIES.—Effective only for
the SBIR and STTR programs the following shall apply:

(1) A business concern that has more than 500 employees
shall not qualify as a small business concern.

(2) In determining whether a small business concern is inde-
pendently owned and operated under section 3(a)(1) or meets
the small business size standards instituted under section
3(a)(2), the Administrator shall not consider a business concern
to be affiliated with a venture capital operating company (or
with any other business that the venture capital operating com-
pany has financed) if—

(A) the venture capital operating company does not own
50 percent or more of the business concern; and

(B) employees of the venture capital operating company
do not constitute a majority of the board of directors of the
business concern.

(3) A business concern shall be deemed to be “independently
owned and operated” if—

(A) it is owned in majority part by one or more natural
persons or venture capital operating companies;

(B) there is no single venture capital operating company
that owns 50 percent or more of the business concern; and

(C) there is no single venture capital operating company
the employees of which constitute a majority of the board
of directors of the business concern.

(4) If a venture capital operating company controlled by a
business with more than 500 employees (in this paragraph re-
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ferred to as a “VCOC under large business control”) has an
ownership interest in a small business concern that is owned in
majority part by venture capital operating companies, the small
business concern is eligible to receive an award under the SBIR
or STTR program only if—

(A) not more than two VCOCs under large business con-
trol have an ownership interest in the small business con-
cern; and

(B) the VCOCs under large business control do not collec-
tively own more than 20 percent of the small business con-
cern.

(5) The term “venture capital operating company” means a
business concern—

(A) that—

(i) is a Venture Capital Operating Company, as that
term is defined in regulations promulgated by the Sec-
retary of Labor; or

(it) is an entity that—

(D) is registered under the Investment Company
Act of 1940 (15 U.S.C. 80a—51 et seq.); or

(1) is an investment company, as defined in sec-
tion 3(c)(1) of such Act (15 U.S.C. 80a-3(c)(1)),
which is not registered under such Act because it
is beneficially owned by less than 100 persons; and

(B) that is itself organized or incorporated and domiciled
in the United States, or is controlled by a business concern
that is incorporated and domiciled in the United States.

(bb) COMMERCIALIZATION PROGRAMS.—

(1) IN GENERAL.—Each agency required by this section to con-
duct an SBIR program shall establish a commercialization pro-
gram that supports the progress of SBIR awardees to the third
phase. The commercialization program may include activities
such as partnership databases, partnership conferences, mul-
tiple second phases, mentoring between prime contractors and
SBIR awardees, multiple second phases with matching private
investment requirements, jumbo awards, SBIR helpdesks, and
transition assistance programs. The agency shall include in its
annual report an analysis of the various activities considered
for inclusion in the commercialization program and a statement
of the reasons why each activity considered was included or not
included, as the case may be.

(2) FUNDING FOR COMMERCIALIZATION PROGRAMS.—

(A) IN GENERAL.—From amounts made available to carry
out this paragraph, the Administrator may, on petition by
agencies required by this section to conduct an SBIR pro-
gram, transfer funds to such agencies to support the com-
mercialization programs of such agencies.

(B) PETITIONS.—The Administrator shall establish rules
for making transfers under subparagraph (A). The initial
set of rules shall be promulgated not later than 90 days
after the date of the enactment of this paragraph.

(C) AUTHORIZATION OF APPROPRIATIONS.—There is au-
thorized to be appropriated to the Administrator to carry
out this paragraph $27,500,000 for fiscal year 2010 and
each fiscal year thereafter.
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(3) FUNDING LIMITATION.—For payment of expenses incurred
to administer the commercialization programs described in
paragraphs (1) and (2), the head of an agency may use not more
than an amount equal to 1 percent of the funds set aside for
the agency’s Small Business Innovation Research program.
Such funds—

(A) shall not be subject to the limitations on the use of
funds in subsection ()(2); and

(B) shall not be used for the purpose of funding costs as-
sociated with salaries and expenses of employees of the Fed-
eral Government.

(cc) RURAL PREFERENCE.—In making awards under this section,
Federal agencies shall give priority to applications so as to increase
the number of SBIR and STTR award recipients from rural areas.

(dd) CONSENT TO RELEASE CONTACT INFORMATION TO ORGANIZA-
TIONS.—

(1) ENABLING CONCERN TO GIVE CONSENT.—Each Federal
agency required by this section to conduct an SBIR program
shall enable a small business concern that is an SBIR appli-
cant to indicate to the agency whether the agency has its con-
sent to—

(A) identify the concern to appropriate local and State-
level economic development organizations as an SBIR ap-
plicant; and

(B) release the concern’s contact information to such or-
ganizations.

(2) RULES.—The Administrator shall establish rules to imple-
ment this subsection. The rules shall include a requirement that
the agency include in its SBIR application forms a provision
through which the applicant can indicate consent for purposes
of paragraph (1).

(ee) INCREASED PARTNERSHIPS.—

(1) IN GENERAL.—Each agency required by this section to con-
duct an SBIR program shall establish initiatives by which the
agency encourages partnerships between SBIR awardees and
prime contractors, venture capital investment companies, busi-
ness incubators, and larger businesses, for the purpose of facili-
tating the progress of the SBIR awardees to the third phase.

(2) DEFINITION.—In this subsection, the term “business incu-
bator” means an entity that provides coordinated and special-
ized services to entrepreneurial businesses which meet selected
criteria during the businesses’ startup phases, including pro-
viding services such as shared office space and office services,
access to equipment, access to telecommunications and tech-
nology services, flexible leases, specialized management assist-
ance, access to financing, mentoring and training services, or
other coordinated business or technical support services de-
signed to provide business development assistance to entrepre-
neurial businesses during these businesses’ startup phases.

(ff) MuLTIiPLE FIRST PHASE SBIR AWARDS REPORT.—The Admin-
istrator shall, on an annual basis, submit to the Committee on
Small Business and the Committee on Science and Technology of
the House of Representatives and the Committee on Small Business
and Entrepreneurship of the Senate a list identifying each small
business concern that, for the period covered by the preceding 5 fis-
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cal years, received 15 or more first phase SBIR awards and no sec-
ond phase SBIR awards.

(gg) REQUIREMENTS RELATING TO FEDERAL AGENCY ENGAGEMENT
WiTH CERTAIN FIRST PHASE SBIR AWARDEES.—Each Federal agen-
¢y required by this section to conduct an SBIR program shall en-
gage with SBIR awardees that have been awarded multiple first
phase SBIR awards but have not been awarded any second phase
SBIR awards and shall develop performance measures with respect
to awardee progression in the SBIR program.

(hh) ASSISTANCE FOR ADMINISTRATIVE, OVERSIGHT, AND CON-
TRACT PROCESSING COSTS.—

(1) IN GENERAL.—From amounts made available to carry out
this subsection, the Administrator may, on petition by Federal
agencies required by this section to conduct an SBIR program,
transfer funds to such agencies to assist with the administra-
tive, oversight, and contract processing costs relating to such
program.

(2) PETITIONS.—The Administrator shall establish rules for
making transfers under paragraph (1). The initial set of rules
shall be promulgated not later than 180 days after the date of
the enactment of this subsection.

(3) LIMIT ON TRANSFER.—A Federal agency may not receive
under this subsection in a fiscal year an amount greater than
3 percent of the SBIR budget of such agency for such fiscal
year.

(4) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to the Administrator to carry out this sub-
section $27,500,000 for each of fiscal years 2010 and 2011.

(ii) AUTHORITY TO “FAST-TRACK” PHASE TWO AWARDS FOR PROM-
ISING PHASE ONE RESEARCH.—To address the delay between an
award for the first phase of an SBIR program and the application
for and extension of an award for the second phase of such pro-
gram, each Federal agency with an SBIR program may develop
“fast-track” programs to eliminate such delay by issuing second
phase SBIR awards as soon as practicable, including in appropriate
cases simultaneously with the issuance of the first phase SBIR
award. The Administrator shall encourage the development of such
“fast-track” programs.

(j7) LIMITATION ON PHASE I AND Il AWARDS.—No Federal agency
shall issue an award under the SBIR program or the STTR pro-
gram if the size of the award exceeds the amounts established under
subsections (j)(4) and (p)(2)(B)(ix).

(kk) REQUIREMENTS RELATING TO ADDITIONAL SECOND PHASE
SBIR AWARDS.—

(1) IN GENERAL.—A small business concern that receives a
second phase SBIR award for a project remains eligible to re-
ceive additional second phase SBIR awards for such project.

(2) TECHNICAL OR WEAPONS SYSTEMS.—Agencies are expressly
authorized to provide additional second phase SBIR awards for
testing and evaluation assistance for the insertion of SBIR tech-
nologies into technical or weapons systems.

(l1) FIRST PHASE REQUIRED.—Under this section, a Federal agen-
¢y shall provide to a small business concern an award for the sec-
ond phase of an SBIR program with respect to a project only if such
agency finds that the small business concern has been provided an
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award for the first phase of an SBIR program with respect to such
project or has completed the determinations described in subsection
(e)(4)(A) with respect to such project despite not having been pro-
vided an award for the first phase.

(mm) INVOLVEMENT OF CHIEF COUNSEL FOR ADVOCACY.—The
Chief Counsel for Advocacy, as described in section 201 of Public
Law 94-305 (15 U.S.C. 634a), and any individual reporting to the
Chief Counsel for Advocacy, without regard to whether such indi-
vidual was hired under section 204 of Public Law 94-305 (15
U.S.C. 634d), may not provide to the Administrator, to any indi-
vidual who reports directly or indirectly to the Administrator, or to
any Federal agency any advice, guidance, oversight, or review with
respect to the programs authorized under this section.

* * *k * * * *k

SECTION 108 OF THE SMALL BUSINESS
REAUTHORIZATION ACT OF 2000

SEC. 108. NATIONAL RESEARCH COUNCIL REPORTS.
(a) * * *

* k & & * k &

(d) REPORT.—The National Research Council shall transmit to
the heads of agencies entering into an agreement under this sec-
tion and to the Committee on Science and the Committee on Small
Business of the House of Representatives, and to the Committee on
Small Business [of the Senate—

[(1) not later than 3] of the Senate, not later than 3 years
after the date of the enactment of this Act, a report including
the results of the study conducted under subsection (a)(1) and
recommendations made under subsection (a)(2)[; and

[(2) not later than 6 years after that date of the enactment,
an update of such report].
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