AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Calendar No. 12

{ REPORT

SENATE

104-2

1047H CONGRESS
1st Session

UNFUNDED MANDATE REFORM ACT
OF 1995

REPORT
OF THE

COMMITTEE ON THE BUDGET
UNITED STATES SENATE

ON

S. 1

TOGETHER WITH

ADDITIONAL AND MINORITY VIEWS

JANUARY 12 (legislative day, JANUARY 10), 1995.—Ordered to be printed

U.S. GOVERNMENT PRINTING OFFICE
99-010 WASHINGTON ! 1995




COMMITTEE ON THE BUDGET
PETE V. DOMENICI, New Mexico, Chairman

CHARLES E. GRASSLEY, lowa J. JAMES EXON, Nebraska

DON NICKLES, Oklahoma ERNEST F. HOLLINGS, South Carolina
PHIL GRAMM, Texas J. BENNETT JOHNSTON, Louisiana
CHRISTOPHER S. BOND, Missouri FRANK R. LAUTENBERG, New Jersey
TRENT LOTT, Mississippi PAUL SIMON, Illinois

HANK BROWN, Colorado KENT CONRAD, North Dakota

SLADE GORTON, Washington CHRISTOPHER J. DODD, Connecticut
JUDD GREGG, New Hampshire PAUL S. SARBANES, Maryland
OLYMPIA J. SNOWE, Maine BARBARA BOXER, California
SPENCER ABRAHAM, Michigan PATTY MURRAY, Washington

BILL FRIST, Tennessee

G. WiLLIAM HoAGLAND, Staff Director
WiLLiam G. DAusTER, Democratic Chief of Staff and Chief Counsel

(I



l.

1.
111,
V.
V.
VI.
VII.
VIII.
IX.

CONTENTS

Page
PUIPOSE it e e e e e e e 1
Background ........... 2
Legislative history .......... 5
Section-by-section analysis ......... 6
Regulatory impact statement ..... 17
CBO cost estimate ................... 18
Rollcall votes in committee ........... 20
Views of members of the committee 23
Changes in eXiStING JaW ......cccuiiiiiiiiecc e 29

an



Calendar No. 12

{ REPORT

104TH CONGRESS
104-2

1st Session SENATE

UNFUNDED MANDATE REFORM ACT OF 1995
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Mr. DoMENICI from the Committee on the Budget
submitted the following

REPORT
together with

MINORITY AND ADDITIONAL VIEWS

I. PURPOSE

The primary purpose of S. 1—the “Unfunded Mandate Reform
Act of 1995"—is to start the process of redefining the relationship
between the Federal Government and State, local and tribal gov-
ernments. In addition, the bill would require an assessment of the
impact of legislative and regulatory proposals on the private sector.

The bill accomplishes this purpose by ensuring that the impact
of legislative and regulatory proposals on those governments and
the private sector are given full consideration in Congress and the
executive branch before they are acted upon.

More specifically, S.1 achieves these objectives through the fol-
lowing major provisions:

A majority point of order in the Senate against consideration
of legislation that established a Federal mandate on State,
local and tribal governments unless the legislation provides
funding to offset the costs of the mandate;

A majority point of order in the Senate against consideration
of any reported legislation unless the report includes a Con-
gressional Budget Office (CBO) estimate of the cost of Federal
mandates to State, local and tribal governments as well as to
the private sector;

A requirement that Federal agencies establish a process to
allow State, local and tribal governments greater input into the
regulatory process; and,
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A requirement that agencies analyze the impact on State,
local and tribal governments and the private sector of major
regulations that include federal mandates.

1. BACKGROUND

The controversies that arise between the respective powers of the
Federal government and the States date back to the country’s ori-
gins. Concern about the cost and extent of Federal mandates on
State, local governments, and Indian tribes as well as the private
sector first reached its peak in the late 1970s.

With respect to State and local mandates, the Senate Budget
Committee acted in 1980 and again in 1981, culminating in the en-
actment of the State and Local Government Cost Estimate Act of
1981. This law required the Congressional Budget Office (CBO) to
prepare State and local cost estimates, but did not provide for any
legislative enforcement procedures.

Since the enactment of the State and Local Government Cost Es-
timate Act, CBO has had 12 years of experience in preparing State
and Local cost estimates. During this period, CBO has examined
6,690 pieces of legislation for the impact of Federal mandates.
Twelve percent, or roughly 800 bills, contained some impact on
State and local governments. A year-by-year summary of the num-
ber of estimates prepared by CBO is displayed in the following
table.
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Although these past legislative efforts were designed to monitor
and, presumably, to curtail the growth of Federal mandates, Fed-
eral mandates have grown while Federal resources to cover the
costs of these mandates have shrunk.

While it is difficult to produce precise estimates of the costs of
mandates, there is little doubt that these costs have grown and
represent a sizeable proportion of the economy. One of the purposes
of S. 1 is to, in fact, create a mechanism for better and more cur-
rent accounting of these costs. One study prepared for the GSA
Regulatory Information Service Center in 1992 found the cost of
Federal mandates to State and local governments and the private
sector was estimated to amount to $581 billion, or roughly 10 per-
cent of GDP. According to the Vice President’s report, The National
Performance Review, the private sector alone spends $430 billion
each year to comply with Federal regulations.

During a joint hearing with the Senate Governmental Affairs
Committee on January 5, 1995, the Budget Committee heard these
concerns from State and local officials regarding the cost of the
mandates and the damaging impact of these mandates to our sys-
tem of government. According to the National League of Cities,
over the past two decades, the Congress has enacted 185 new laws
imposing mandates on state and local governments.

In that hearing, the Mayor of Philadelphia, Edward Rendell, on
behalf of the U.S. Conference of Mayors, testified that 314 cities
will spend an estimated $54 billion over the next five years to com-
ply with only 10 of these Federal mandates. His testimony included
the following remarks on how Federal mandates severely diminish
local government’s ability to establish priorities:

The problem with unfunded Federal mandates is that
the Federal government has turned State and local offi-
cials into Federal tax collectors. We collect the taxes to im-
plement Federal priorities and as a result we are not able
to establish and fund local priorities.

* * * In my city when | became mayor, we had 19 tax
increases in 11 years prior to my becoming mayor, and we
still had a quarter of a billion dollar deficit, and we had
driven 30 percent of our tax base out of the city.

So as a practical matter, | could not raise taxes to meet
the new demands and mandates.

The Governor of Ohio, George V. Voinovich, made a similar point
and concluded, “* * * the Federal government is bankrupt. And
the Congress is on its way to bankrupting state and local govern-
ments.”

Governor Voinovich also spoke to the lack of accountability on
the part of Federal officials when mandates are enacted and regu-
lations are promulgated to impose mandates on States and local
governments. He cited an example of a Federal requirement that
states use scrap tires to pave their roads with rubberized asphalt
that will increase the cost of the State of Ohio’'s highway program
by $50 million, money that could be spent to repave 700 miles of
roads or rehabilitate 137 aging bridges. His testimony raised ques-
tions about the durability of rubberized asphalt and expressed
grave concerns about its potentially harmful environmental effects.
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Il1. LEGISLATIVE HISTORY

Senator Kempthorne introduced S. 1, the Unfunded Mandate Re-
form Act of 1995, on January 4, 1995.

S. 1 is based on similar legislation the Senate Governmental Af-
fairs Committee reported last Congress. Senator Kempthorne intro-
duced S. 993 on May 20, 1993 and this legislation was reported by
the Governmental Affairs Committee on August 10, 1994. The Sen-
ate considered S. 993 on October 6, 1994, but no final action was
taken on the bill during the 103rd Congress.

S. 993 as reported by the Governmental Committee proposed a
number of changes in matters that are within the jurisdiction of
the Senate Budget Committee. Pursuant to section 306 of the
Budget Act, any legislation that affects any matter within the juris-
diction of the Budget Committee is subject to a point of order un-
less it is reported by the Budget Committee. This point of order can
only be waived by an affirmative vote of 60 Senators.

On November 29, 1994, Senators Domenici and Exon wrote Sen-
ators Roth and Glenn regarding the consideration of unfunded
mandates legislation and the Budget Committee’s jurisdiction over
this legislation (a copy of the letter follows).

U.S. SENATE,
COMMITTEE ON THE BUDGET,
Washington, DC, November 29, 1994.
Hon. WiLLiAM V. ROTH, Jr.,
Hon. JoHN GLENN,
Committee on Governmental Affairs,
U.S. Senate, Washington, DC.

DeARr BiLL AND JOHN: We expect the Senate to consider legisla-
tion early in the session regarding Federal mandates on State and
local governments and the private sector. We may initiate such leg-
islation in the Budget Committee and we want to work with you
to assure that any state, local, or private sector mandate legislation
moves quickly and is a constructive improvement to the congres-
sional budget process.

Such legislation raises budget and economic issues that the
Budget Committee must confront in writing a federal budget each
year. Moreover, most versions of this legislation contain a signifi-
cant expansion in the Congressional Budget Office’'s responsibil-
ities. In the past, our committees have worked jointly on such legis-
lation. In 1981, our two committees both reported legislation that
led to the enactment of the State and Local Government Cost Esti-
mate Act.

Some versions of this legislation may be referred to the Budget
Committee under the standing order governing referral of budget-
related legislation. If the Budget Committee does not report such
legislation and it includes provisions affecting the Congressional
Budget Office or the congressional budget process, such legislation
could be in jeopardy under section 306 of the Budget Act.

We want to work with you to assure such legislation is consid-
ered expeditiously. Should you have any questions, please do not



6

hesitate to contact us or our staff (Bill Hoagland at 4-0539 and Bill
Dauster at 4-3961).
Sincerely,
J. JAMES EXON.
PeTE V. DOMENICI.

During December, the Budget Committee worked with the Gov-
ernmental Affairs Committee and Senator Kempthorne to develop
the legislation that was introduced as S. 1. The Senate Budget
Committee worked to make the following three modifications to S.
993, which are now reflected in S. 1:

1. Strengthened the point of order in the bill so that it would
apply to all legislation (bill, joint resolution, amendment, mo-
tion or conference reports) and not just reported bills;

2. Reduced the costs to the Congressional Budget Office
(CBO) for its new duties required by the bill by 50 percent
(from $8—10 million down to $4.5 million); and,

3. Strengthened the bill by incorporating this new mandate
control process into the Congressional Budget Act and the Con-
gressional budget process.

On January 5, the Budget Committee held a joint hearing with
the Governmental Affairs Committee. On January 9, the Govern-
mental Affairs Committee voted 9-4 to report the bill, S. 1, with
three amendments. On the same day, after the Governmental Af-
fairs action, the Budget Committee also voted by a vote of 21-0 to
report S. 1 with four amendments.

IV. SECTION-BY-SECTION ANALYSIS

Section 1. Short title

This section identifies the short title as the “Unfunded Mandate
Reform Act of 1995.”

Section 2. Purposes
This section establishes the purpose of the Act.

Section 3. Definitions

This section amends the Congressional Budget and Impound-
ment Control Act of 1974 by adding several new definitions. These
definitions are applicable to the entire Unfunded Mandates Reform
Act. However, one of the Committee amendments restricts their ap-
plication within the Budget Act to the new Budget Act enforcement
mechanisms established in Title | of this Act.

The term “Federal mandate” is defined as either a “Federal
intergovernmental mandate” or a “Federal private sector mandate”.

The term “Federal intergovernmental mandate” is defined to
mean any legislation, statute, or regulation that imposes a legally
binding duty on State, local, or tribal governments, unless the duty
is a condition of Federal assistance or is a condition or requirement
for participation in a voluntary discretionary aid program.

The term “Federal intergovernmental mandate” is further de-
fined to include any legislation, statute, or regulation that would
reduce or eliminate the authorization of appropriation for Federal
financial assistance to State, local, or tribal governments for pur-
poses of complying with an existing duty, unless the legislation,
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statute, or regulation reduces or eliminates the duty accordingly. In
the circumstances where the Federal government has imposed legal
duties on State, local, and tribal governments and has provided fi-
nancial assistance to those entities to comply with those duties, the
Committee believes that the Federal government ought to be held
accountable when the Federal government subsequently reduces or
eliminates the Federal assistance to those governments while con-
tinuing to require compliance with the existing duties. This defini-
tion, together with the enforcement mechanism established in sec-
tion 101, will provide this accountability.

The term “Federal intergovernmental mandate” is lastly defined
to include any legislation, statute, or regulation concerning Federal
entitlement programs that provide $500 million or more annually
to State, local, or tribal governments, if it would either increase the
conditions of assistance or would cap or decrease the Federal re-
sponsibility to provide funding, and the governments have no au-
thority to amend their responsibility to provide the services af-
fected. This subparagraph relates to nine large Federal entitlement
programs, the spending projects for which are shown in the follow-
ing CBO table:

ENTITLEMENT PROGRAMS THAT CONTAIN INTERGOVERNMENTAL MANDATES

[Outlays in billions of dollars]

1996 1997 1998 1999 2000

Payments to states for AFDC work programs
Social services block grant (Title XX) ........c.cc.....

Payments to states for foster care and adoption assistance
Rehabilitation services and disability research ..........coocvveeesiinnns . . . .
Medicaid .........ccoovvrns e ———— e ———— 100.1 1110 1231 1360 1495

Food stamp program ... RN 26.0 274 28.8 30.3 311
State child nutrition programs ... e 8.1 8.6 9.2 9.9 10.5
Family support payments t0 StateS L .........ccoveeeeeremernerieseeesseessenenenns 175 17.9 18.3 18.8 19.4

Total ............... e e ———— 1620 1756 1906 2065 2225

Lincludes AFDC and child support enforcement

Source: CBO January 1995 Baseline

Any legislation or regulation would be considered a Federal
intergovernmental mandate if it: (a) increases the stringency of
State, local or tribal government participation in any one of these
nine programs, or (b) caps or decreases the Federal government'’s
responsibility to provide funds to State, local or tribal governments
to implement the program, including a shifting of costs from the
Federal government to those governments. The legislation or regu-
lation would not be considered a Federal intergovernmental man-
date if it a allows those governments the flexibility to amend their
specific programmatic or financial responsibilities within the pro-
gram while still remaining eligible to participate in that program.
In addition to the nine previously-mentioned programs, also in-
cluded are any new Federal-State-local entitlement programs
(above the $500 million threshold) that may be created after the
enactment of this Act.

The Committee has included this provision in the legislation be-
cause of its concern over past and possible future shifting of the
costs of entitlement programs by the Federal government on to
State governments.
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“Federal private sector mandate” is defined to include any legis-
lation, statute, or regulation that imposes a legally binding duty on
the private sector.

“Direct costs” is defined to mean aggregate estimated amounts
that State, local and tribal governments and the private sector will
have to spend in order to comply with a Federal mandate. Direct
costs of Federal mandates are net costs; they are the sum of esti-
mated costs and estimated savings associated with legislation. Fur-
ther, direct costs do not include costs that State, local and tribal
governments and the private sector currently incur or will incur to
implement the requirements of existing Federal law or regulation.
In addition, the direct costs of a Federal mandate must not include
costs being borne by those governments and the private sector as
the result of carrying out a State or local government mandate.

The Governmental Affairs Committee has proposed an amend-
ment change in the definition of “Private sector.” The revised defi-
nition covers all persons or entities in the United States except for
State, local or tribal governments. It includes individuals, partner-
ships, associations, corporations, and educational and nonprofit in-
stitutions.

The Committee is troubled by the exemption of independent reg-
ulatory agencies from the definition of a Federal “agency.” An
amendment by Senator Domenici to delete this exemption was
withdrawn because of Senator Simon’'s request that the Committee
and the Senate have an opportunity to study this exemption fur-
ther. Many of these independent regulatory agencies are a major
source of costly unfunded mandates, particularly on the private
sector. The Committee notes section 4 of the bill provides a number
of exclusions and believes this exemption needs to be, at a mini-
mum, significantly narrowed.

The definition of “small government” is made consistent with ex-
isting Federal law which classifies a government as small if its
population is less than 50,000. “Tribal government” is defined ac-
cording to existing law.

Section 4. Exclusions

This section provides a number of exclusions from this Act.

Among these exclusions, the bill contains an exclusion for legisla-
tion that “establishes or enforces any statutory rights that prohibit
discrimination.” The Committee believes this language to mean
provisions in bills and joint resolutions that prohibit or are de-
signed to prevent discrimination from occurring through civil or
criminal sanctions or prohibitions.

In order to maintain the discipline of S. 1 to control new un-
funded mandates, the Committee believes that the exclusions must
be interpreted so that the mandate in legislation completely fits
within the confines of an exclusion.

Section 5. Agency assistance

Under this section, the Committee intends for Federal agencies
to provide information, technical assistance, and other assistance to
the Congressional Budget Office (CBO) as CBO might need and
reasonably request that might be helpful in preparing the legisla-
tive cost estimates as required by Title 1. Through the implementa-
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tion of various Presidential Executive Orders over the last decade,
agencies have developed a wealth of expertise and data on the cost
of legislation and regulation on State, local and tribal government
and the private sector. CBO should be able to tap into that exper-
tise in a useful and timely manner. Other Congressional support
agencies may also have developed information on cost estimates
and the estimating process which might be helpful to CBO in per-
forming its duties. CBO should not attempt to duplicate analytical
work already being done by the other support agencies, but rather
use as needed that information.

TITLE I—LEGISLATIVE ACCOUNTABILITY AND REFORM

Section 101. Legislative mandate accountability and reform

This section amends title IV of the Congressional Budget and Im-
poundment Control Act of 1974 by creating a new section 408 on
Legislative Mandate Accountability and Reform. Subsection (a) es-
tablishes procedures and requirements for Committee reports ac-
companying legislation that imposes a Federal mandate. It requires
a committee, when it orders reported legislation containing Federal
mandates to provide the reported bill to CBO promptly. The Com-
mittee is concerned that this bill imposes significant new respon-
sibility on CBO to provide a variety of estimates for legislation.
Therefore, the Committee would urge the relevant authorizing com-
mittees to work closely with CBO during the committee process to
ensure that legislation containing federal mandates, as well as pos-
sible related amendments to be offered in markup, be provided to
CBO in a timely fashion so as not to impede the legislative process.

The Committee report shall include: an identification and de-
scription of Federal mandates in the bill, including an estimate of
their expected direct costs to State, local and tribal governments
and the private sector, and a qualitative assessment of the costs
and benefits of the Federal mandates, including their anticipated
costs and benefits to human health and safety and protection of the
natural environment.

If a mandate affects both the public and the private sectors, and
it is intended that the Federal Government pay the public sector
costs, the report should also state what effect, if any, this would
have on any competitive balance between government and pri-
vately-owned businesses. One of the Committee’'s amendments ex-
panded this requirement to include an assessment of the impact of
any mandate on the competitive balance between states, local gov-
ernments, and tribal governments and privately-owned businesses
if that mandate is contingent on funding provided in appropriations
Acts.

Some Federal mandates will affect both the public and private
sectors in similar and, in some cases, nearly identical ways. For ex-
ample, the costs of compliance with minimum wage laws or envi-
ronmental standards for landfill operations or municipal waste in-
cineration are incurred by both sectors. There has been some con-
cern expressed that the Federal subsidization of the public sector
in these cases could create a competitive advantage for activities
owned by State, local or tribal governments in those areas where
they compete with the private sector. If future mandate legislation
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causes this to be the case, S. 1 provides that Congress will be
aware of this impact and the effect on the continuing ability of pri-
vate enterprises to remain viable. The authorizing committees are
required to provide an assessment in their report in order for Con-
gress to carefully consider and decide whether the granting of a
competitive advantage to the public sector is fair and appropriate.

For Federal intergovernmental mandates, Committee reports
must also contain a statement of the amount, if any, of the in-
creased authorization of appropriations for Federal financial assist-
ance to find the costs of the intergovernmental mandates.

This section also requires the authorizing Committee to state in
the report whether it intends the Federal intergovernmental man-
date to be funded or not. There may be occasions when a Commit-
tee decides that it is entirely appropriate that State, local or tribal
governments should bear the cost of a mandate without receiving
Federal aid. If so, the Committee report should state this and give
an explanation for it. Likewise, the Committee report must state
the extent to which the reported legislation preempts State, local
or tribal law, and, if so, explain the reasons why. To the maximum
extent possible, this intention to preempt should also be clear in
the statutory language.

Also set out in this section are procedures to ensure that the
Committee publishes the CBO cost estimate, either in the Commit-
tee report or in the Congressional Record prior to floor consider-
ation of the legislation.

Duties of the Director

Section 408(b) of the Congressional Budget and Impoundment
Control Act, as added by section 101, requires the Director of CBO
to analyze and prepare a statement on all bills reported by commit-
tees of the Senate or House of Representatives other than the ap-
propriations committees. This subsection stipulates, first, that the
Director of CBO must estimate whether all direct costs of Federal
intergovernmental mandates in the bill will equal or exceed a
threshold of $50,000,000 annually. If the Director estimates that
the direct costs will be below this threshold, the Director must
state this fact in his statement on the bill, and must briefly explain
the estimate. Although this provision requires only a determination
by CBO that the threshold will not be equalled or exceeded, if, in
cases below the threshold, the Director actually estimates the
amount of direct costs, this section is not intended to preclude the
Director from including the estimate in his explanatory statement.
If the Director estimates that the direct costs will equal or exceed
the threshold, the Director must so state and provide an expla-
nation, and must also prepare the required estimates.

In estimating whether the threshold will be exceeded, the Direc-
tor must consider direct costs in the year when the Federal inter-
governmental mandate will first be effective, plus each of the suc-
ceeding four fiscal years. In some cases, the new duties or condi-
tions that constitute the mandate will not become effective against
State, local and tribal governments when the statute becomes effec-
tive, but will become effective when the implementing regulations
become effective. The Committee notes that current Federal com-
prehensive budget projections are made for five years and is aware
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that estimates that reach beyond this five year window are more
difficult to make with precision. The Committee is concerned about
and recognizes the difficulty of making out-year estimates, particu-
larly beyond the five-year window. The Committee notes that the
new enforcement procedures are based on thresholds being ex-
ceeded. However, if a range of estimates is made and that range
estimate is less than to greater than the threshold, the Committee
believes the enforcement procedures would apply.

The $50,000,000 threshold in this legislation for Federal inter-
governmental mandates is significantly lower than the threshold of
$200,000,000 in the State and Local Cost Estimate Act of 1981 (2
U.S.C. 403(c)). The threshold in the 1981 Act also included a test
of whether the proposed legislation is likely to have an exceptional
fiscal consequence for a geographic region or a level of government.
The bill provides that at the request of any Chairman or Ranking
Minority Member of a committee, CBO must conduct a study on
the disproportionate effects of mandates on specific geographic re-
gions or industries.

If the Director determines that the direct costs of the Federal
intergovernmental mandates will equal or exceed the threshold, he
must make the required additional estimates and place them in the
statement.

The Director of CBO must also estimate whether all direct costs
of Federal private sector mandates in the bill will equal or exceed
a threshold of $200,000,000 annually. In making this estimate, the
Director must consider direct costs in the year when the Federal
private sector mandate will first be effective, plus each of the suc-
ceeding four fiscal years. In some cases, the new duties or condi-
tions that constitute the mandate will not become effective for the
private sector when the statute becomes effective, but will become
effective when the implementing regulations become effective.

Similar to State and local estimates, the Committee is concerned
about and recognizes the difficulty of making out-year estimates,
particularly beyond the five-year window. CBO has 12 years of ex-
perience of including estimates of the impact on State and local
governments in its cost estimates for legislation. While CBO has
conducted studies assessing the impact of mandates on the private
sector, CBO has little experience with providing point estimates on
private sector impacts as the part of its cost estimates to commit-
tees on legislation.

The Committee is aware that the most costly aspect of this legis-
lation is the requirement on CBO to produce estimates on the im-
pact to the private sector and is concerned about the cost of these
new requirements. Even so, private sector mandates have an enor-
mous impact on the economy and is critical that Congress under-
stand these impacts as it considers legislation affecting the private
sector.

If the Director estimates that the direct costs will equal or exceed
the threshold, the Director must so state and provide an expla-
nation. If the Director determines that it is not feasible for him to
make a reasonable estimate that would be required with respect to
Federal private sector mandates, the Director shall not make the
estimate, but shall report in the statement that an estimate cannot
be reasonably made.
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If the Director estimates that the direct costs of a Federal private
sector mandate will be below the specified threshold, the Director
must state this fact in his statement on the bill, and must briefly
explain the estimate. Although this provision requires only a deter-
mination by CBO that the threshold will not be equalled or ex-
ceeded, if, in cases below the threshold, the Director actually esti-
mates the amount of direct costs, this section is not intended to
preclude the Director from including the estimate in his explana-
tory statement.

Point of order in the Senate

This section provides two new Budget Act points of order in the
Senate. The first makes it out of order in the Senate to consider
any bill or joint resolution reported by a committee that contains
a Federal mandate unless a CBO statement of the mandate’s direct
costs has been printed in the Committee report or the Congres-
sional Record prior to consideration. The second point of order
would lie against any bill, joint resolution, amendment, motion, or
conference report that increased the costs of a Federal intergovern-
mental mandate by more than the $50,000,000, unless the legisla-
tion fully funded the mandate in one of three ways:

1. An increase in direct spending with a resulting increase
in the Federal budget deficit (unless the new direct spending
was offset by direct spending reductions in other programs);

2. An increase in direct spending with an offsetting increase
in tax receipts, or

3. An authorization of appropriations and a limitation on the
enforcement of the mandate to the extent of such amounts pro-
vided in Appropriations acts.

The Committee notes that “direct spending” is a defined term in
the Balanced Budget and Emergency Deficit Control Act. The Com-
mittee also intends that in order to avoid the point of order under
this section, any direct spending authority or authorization of ap-
propriations must offset the direct costs to states, local govern-
ments, and indian tribes from the Federal mandate.

If the third alternative is used (authorization of appropriations),
a number of criteria must be met in order to avoid the point of
order. First, any appropriation bill that is expected to provide fund-
ing must be identified. Second, the mandate legislation must also
designate a responsible Federal agency that shall either: imple-
ment an appropriately less costly mandate if less than full funding
is ultimately appropriated (pursuant to criteria and procedures also
provided in the mandate legislation), or declare such mandate to be
ineffective. To avoid the point of order, the authorizing committee
must provide in the authorization legislation for one of two options:

1. The agency will void the mandate if the appropriations
committee at any point in the future provides insufficient fund-
ing to states, local governments, and tribal governments to off-
set the direct cost of the mandate.

2. The agency can provide a “less money, less mandate” al-
ternative, but this alternative requires the authorizing legisla-
tion to specify clearly how the agency shall implement that al-
ternative.
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When an intergovernmental mandate is either declared ineffec-
tive or scaled back because of lack of funding, these changes in the
mandate will be effectuated consistent with the requirements of the
Administrative Procedures Act. This will ensure that all affected
parties including the private sector, state, local and tribal govern-
ments and the intended beneficiaries of the mandate will have ade-
quate opportunity to address their concerns.

The bill provides that matters within the jurisdiction of the Ap-
propriations Committee are not subject to a point of order under
this section. However, this is not a blanket exemption for an appro-
priations bill. If an appropriations bill or joint resolution (or an
amendment, motion, or conference report thereto) included legisla-
tion imposing a mandate on states, local governments, or tribal
governments, such legislation would not be in the Appropriations
Committee’s jurisdiction. Therefore, these provisions would be sub-
ject to the point of order under this section.

One of the Committee amendments struck two provisions in the
bill regarding determinations and the point of order. The first pro-
vision gives the Senate Governmental Affairs the sole authority to
determine what constitutes a mandate. The second struck a provi-
sion in the bill that is identical to other provisions in the Budget
Act providing that the determinations of the levels of mandates
would be based on estimates made by the Senate Budget Commit-
tee.

The language the Committee struck regarding the Budget Com-
mittee’s role in making determinations on budgetary levels is iden-
tical or similar to language in sections 201(g), 310(d)(4), 311(c), and
313(e) of the Congressional Budget Act, sections 258B(h)(4) of the
Balanced Budget and Emergency Deficit Control Act, and sections
23(e) and 24(d) of the Concurrent Resolution on the Budget for Fis-
cal Year 1995.

The Senate, the Senate Parliamentarian’s office and the Budget
Committees have 20 years of experience with these Budget Act
points of order and the Budget Committee’s role in making deter-
minations of levels for the purposes of enforcing these points of
order. In practice, the Senate Budget Committee’s staff monitors
legislation, works with the Parliamentarian’s office to determine
violations, and works with CBO to provide the Parliamentarian’s
office with estimates to determine whether legislation would violate
the Budget Act.

S. 1 would establish an identical process for state and local esti-
mates. CBO would produce costs estimates on legislation. To the
extent legislation, such as an amendment, did not have a cost esti-
mate, Budget Committee staff would seek such an estimate from
CBO, in order to determine whether the bill violated S. 1's point
of order.

While there is 20 years of history and experience with the Budg-
et Committee’s role in determining levels for the purposes of en-
forcement of Budget Act points of order, there appears to be no
precedent, as envisioned in S. 1 as introduced, to provide the Sen-
ate Governmental Affairs Committee the authority to make “final
determinations” on what constitutes a mandate. This provision also
raises a possibility where the two committees would have conflict-
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ing opinions on the application of this new point of order and need-
lessly complicates the enforcement of S. 1.

Viewing the questions and problems this language creates and
the fact that the Budget Committee relies on CBO estimates for
the purposes of making these determinations, the Committee
amendment struck the language regarding Budget Committees and
Governmental Affairs Committee’s determinations. The Committee
does not believe that this authority needs to be explicitly stated in
section 408. In the absence of a CBO estimate, the Committee in-
tends that the determinations of levels of mandates be based on es-
timates provided by the Senate Budget Committee.

At the request of the House of Representatives, the Committee
amendment retains these provisions for the House.

Section 102. Enforcement in the House of Representatives

This section specifies the procedures to be followed in the House
of Representatives in enforcing the provisions of this Act.

Section 103. Assistance to committees and studies

This section adds among CBO existing duties under the Budget
Act a requirement that the Director of CBO, to the extent prac-
ticable, to consult with and assist committees of the Senate and
House of Representatives, at their request, in analyzing proposed
legislation that may have a significant budgetary impact on State,
local or tribal governments or a significant financial impact on the
private sector. It provides for the assistance that committees will
need from CBO to fulfill their obligations under the provisions of
S. 1.

This section also states that CBO should set up a process to
allow meaningful input from those knowledgeable, affected, and
concerned about the Federal mandates in question. One possible
way to establish this process is through the formation of advisory
panels composed of relevant outside experts. The Committee leaves
it to the discretion of the Director as to when and where it is ap-
propriate to form an advisory panel.

This section encourages authorizing committees to take a pro-
spective look at the impact of Federal intergovernmental and pri-
vate sector mandates before considering new legislation by requir-
ing committees to submit information on mandate legislation as
part of their views and estimates to the Budget Committees.

The Committee is concerned about the potential workload that
such studies could impose on CBO and how this might affect CBO’s
other responsibilities under the Act and intends that CBO consult
with the Committee on the nature, the extent, and the cost of con-
ducting these studies.

Section 104. Authorization of appropriations

This paragraph authorizes appropriations for CBO of $4,500,000
per year for FY 1996 through 2002. The Committee recognizes that
additional resources and personnel are needed for CBO to fully per-
form its duties under this Act along with continuing to carry out
its current responsibilities. The Committee understands that the
current policy and practice at CBO is to rely on in-house personnel
to conduct studies and cost estimates, rather than contracting
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these duties to outside entities. The Committee supports this policy
and urges the Appropriations Committee, in funding this author-
ization, to increase CBO’s authority to hire additional personnel in
order to fulfill its new duties under this Act.

The Committee is particularly concerned that if the Appropria-
tions Committee does not provide sufficient funding for these new
duties that CBO’s existing responsibilities under Title Il of the
Budget Act should not be impeded.

Section 105. Exercise of rulemaking powers

The Constitution already reserves the rulemaking powers of each
House. This section provides that the terms of title I are enacted
as an exercise of the rulemaking power of the Senate and the
House of Representatives, and that either house may change such
rules at any time.

Section 106. Repeal of the State and Local Cost Estimate Act of
1981

This paragraph rescinds the provisions of the State and Local
Cost Estimate Act of 1981.

Section 107. Effective date

Title 1 will take effect on January 1, 1996. One of the Committee
amendments provided that this title would apply only to legislation
considered on or after that date. This is to give Congress time to
enact additional appropriations for CBO and to give CBO and the
Budget Committees the necessary time to prepare for implement-
ing the new requirements of this Act.

The Committee notes that there has been some confusion sur-
rounding the question of retroactivity in S.1. This section makes
clear that Title I only applies to new legislation considered after
January 1, 1996. Laws enacted prior to that date are not subject
to Title I of this Act. The Committee intends that when Congress
considers legislation reauthorizing existing laws that this Title
apply to how this reauthorization legislation would change existing
mandates or add new mandates.

TITLE II—REGULATORY ACCOUNTABILITY AND REFORM

Section 201. Regulatory process

This section requires agencies to assess the effects of their regu-
lations on State, local and tribal governments, and the private sec-
tor. This section specifically requires agencies to notify, consult,
and educate State, local governments, and tribal governments be-
fore establishing regulations that significantly affect these entities.

Section 202. Statements to accompany significant regulatory actions

This section sets out requirements for Agencies prior to issuing
final regulations. Before promulgating any final regulation with a
cost of more than $100 million annually to State, local, tribal gov-
ernments, and the private sector.
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Section 203. Assistance to the Congressional Budget Office

This section requires the Director of the Office of Management
and Budget to collect the written statements prepared by agencies
under Section 202 and submit them on a timely basis to CBO.
OMB and CBO already work closely regarding the Federal budget.
This section will assist the CBO in performing its duties under
Title I.

Section 204. Pilot program on small government flexibility

This section requires OMB to establish pilot programs in at least
two agencies on regulatory flexibility.

Section 301. Baseline study of costs and benefits

This section establishes a Commission on Unfunded Federal
Mandates.

Section 302. Report on unfunded Federal mandates by the commis-
sion
This section requires the Commission to issue a preliminary re-

port within 9 months of enactment and a final report within 3
months thereafter.

Section 303. Membership

This section provides that the Commission shall be composed of
9 members and establishes the requirements for their appointment.

Section 304. Director and staff of commission; experts and consult-
ants

This section provides for the appointment of the staff and Direc-
tor of the Commission.

Section 305. Powers of commission

This section provides the Commission with the authority to hold
hearings, obtain official data, use the U.S. mails, acquire adminis-
trative support services from the General Services Administration,
and contract, subject to the appropriations, for property and serv-
ices.

Section 306. Termination

This section provides that the Commission shall terminate 90
days after submitting its final report.

Section 307. Authorization of appropriations

This section authorizes the appropriations to Commission of $1
million.

Section 308. Definition

This section defines the term “unfunded federal mandate”, as
used in title I11.

Section 309. Effective date

This section provides that Title 111 takes effect 60 days after the
date of enactment.
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TITLE IV—JUDICIAL REVIEW

Section 401. Judicial review

This section provides that nothing under the Act shall be subject
to judicial review.

V. REGULATORY IMPACT STATEMENT

Paragraph 11(b) of Rule XXVI of the Standing Rules of the Sen-
ate requires Committee reports to evaluate the legislation’s regu-
latory, paperwork, and privacy impact on individuals, businesses,
and consumers.

S. 1 addresses Federal government process, not output. It will di-
rectly affect and change both the legislative and regulatory process.
It will not have a direct regulatory impact on individuals, consum-
ers, and businesses as these groups are not covered by the bill’s re-
quirements.

However, the implementation of S. 1 will likely have an indirect
regulatory impact on these groups since a primary focus of the bill
is to ensure that Congress assess the cost impact of new legislation
on the private sector before acting. In so much as information on
private sector costs of any particular bill or resolution may influ-
ence its outcome during the Congressional debate, it is possible
that this bill may ease the regulatory impact on the private sec-
tor—both on individual pieces of legislation as well as overall. How-
ever, it is impossible at this time to determine with any specificity
what that level of regulatory relief may be.

S. 1 does address the Federal regulatory process in three ways:

(1) It requires agencies to estimate the costs to State, local
and tribal governments of complying with major regulations
that include Federal intergovernmental mandates;

(2) It compels agencies to set up a process to permit State,
local and tribal officials to provide input into the development
of significant regulatory proposals; and

(3) It requires agencies to establish plans for outreach to
small governments.

However, with the exception of the third provision, the bill will
not impose new requirements for agencies to implement in the reg-
ulatory process that are not already required under Executive Or-
ders 12866 and 12875. The bill merely codifies the major provisions
of the E.O.s that pertain to smaller governments.

The legislation will have no impact on the privacy of individuals.
Nor will it add additional paperwork burdens to businesses, con-
sumers and individuals. To the extent that CBO and Federal agen-
cies will need to collect more data and information from State, local
and tribal governments and the private sector, as they conduct
their requisite legislative and regulatory cost estimates, it is pos-
sible that those entities will face additional paperwork. However,
although smaller governments are certainly encouraged to comply
with agency and CBO requests for information, they are not bound
to.
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VI. CBO CosT ESTIMATE

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, January 9, 1995.

Hon. PeTE V. DOMENICI,
Chairman, Committee on the Budget,
U.S. Senate, Washington, DC.

DeEArR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 1, the Unfunded Mandate
Reform Act of 1995.

Enactment of S. 1 would not affect direct spending or receipts.
Therefore, pay-as-you-go procedures would not apply to the bill.

If you wish further details on this estimate, we will be pleased
to provide them.

Sincerely,
RoBERT D. REISCHAUER, Director.

Enclosure.
CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: S. 1.

2. Bill title: Unfunded Mandate Reform Act of 1995.

3. Bill status: As ordered reported by the Senate Committee on
the Budget on January 9, 1995.

4. Bill purpose: S. 1 would require authorizing committees in the
House and Senate to include in their reports on legislation a de-
scription and an estimate of the cost of any federal mandates in
that legislation, along with an assessment of their anticipated ben-
efits. Mandates are defined to include provisions that impose duties
on states, localities, or Indian tribes (“intergovernmental man-
dates™) or on the private sector (“private sector mandates”). Man-
dates also would include provisions that reduce or eliminate any
authorization of appropriations to assist state, local, and tribal gov-
ernments or the private sector in complying with federal require-
ments, unless the requirements are correspondingly reduced. In ad-
dition, intergovernmental mandates would include changes in the
conditions governing certain types of entitlement programs (for ex-
ample, Medicaid). Conditions of federal assistance and duties aris-
ing from participation in most voluntary federal programs would
not be considered mandates.

Committee reports would have to provide information on the
amount of federal financial assistance that would be available to
carry out any intergovernmental mandates in the legislation. In ad-
dition, committees would have to note whether the legislation pre-
empts any state or local laws. The requirements of the bill would
not apply in provisions that enforce the constitutional rights of in-
dividuals, that are necessary for national security, or that meet cer-
tain other conditions.

The Congressional Budget Office (CBO) would be required to pro-
vide committees with estimates of the direct cost of mandates in re-
ported legislation other than appropriation bills. Specific estimates
would be required for intergovernmental mandates costing $50 mil-
lion or more and, if feasible, for private sector mandates costing
$200 million or more in a particular year. (CBO currently prepares
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estimates of costs to states and localities of reported bill, but does
not project costs imposed on Indian tribes or the private sector.) In
addition, CBO would probably be asked to assist the Budget Com-
mittees by preparing estimates for amendments and at later stages
of a bill's consideration. Also, at times other than when a bill is re-
ported, when requested by Congressional committees, CBO would
analyze proposed legislation likely to have a significant budgetary
or financial impact on state, local, or tribal governments or on the
private sector, and would prepare studies on proposed mandates. S.
1 would authorize the appropriation of $4.5 million to CBO for each
of the fiscal years 1996-2002 to carry out the new requirements.
These requirements would take effect on January 1, 1996, and
would be permanent.

S. 1 would amend Senate rules to establish a point of order
against any bill or joint resolution reported by an authorizing com-
mittee that lacks the necessary CBO statement or that results in
direct costs (as defined in the bill) of $50 million or more in a year
to state, local, and tribal governments. The legislation would be in
order if it provided funding to cover the direct costs incurred by
such governments, or if it included an authorization of appropria-
tions and identified the minimum amount that must be appro-
priated in order for the mandate to be effective, the specific bill
that would provide the appropriation, and a federal agency respon-
sible for implementing the mandate.

Finally, S. 1 would require executive branch agencies to take ac-
tions to ensure that state, local, and tribal concerns are fully con-
sidered in the process of promulgating regulations. These actions
would include the preparation of estimates of the anticipated costs
of regulations to states, localities, and Indian tribes, along with an
assessment of the anticipated benefits. In addition, the bill would
authorize the appropriation of $1 million, to be spent over fiscal
years 1995 and 1996, for a temporary Commission on Unfunded
Federal Mandates, which would recommend ways to reconcile, ter-
minate, suspend, consolidate, or simplify federal mandates.

5. Estimated cost to the Federal Government:

[By fiscal year, in millions of dollars]

1995 1996 1997 1998 1999 2000

Congressional Budget Office:
Authorization of appropriations ... s 45 45 45 45 45
Estimated outlays ....... s s 4.0 44 44 44 44

Commission on unfunded Federal man
Authorization of appropriations ..

Estimated oUtlays ... 0.4 06 i
Bill total:

Authorization of appropriations ..............ccoueeereererrennerennn: 1.0 55 45 45 45 45

Estimated outlays ........cccccovevnerennee 0.4 4.6 44 44 44 44

The costs of this bill within budget function 800.

Basis of estimate: CBO assumes that the specific amounts au-
thorized will be appropriated and that spending will occur at his-
torical rates.

We estimate that executive branch agencies would incur no sig-
nificant additional costs in carrying out their responsibilities asso-
ciated with the promulgation of regulations because most of these
tasks are already required by Executive Orders 12875 and 12866.
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6. Comparison with spending under current law: S. 1 would au-
thorize additional appropriations of $4.5 million a year for the Con-
gressional Budget Office beginning in 1996. CBO’'s 1995 appropria-
tion is $23.2 million. If funding for current activities were to re-
main unchanged in 1996, and if the full additional amount author-
ized were appropriated, CBO’'s 1996 appropriation would total
$27.7 million, an increase of 19 percent.

Because S. 1 would create the Commission on Unfunded Federal
Mandates, there is no funding under current law for the commis-
sion.

7. Pay-as-you-go considerations: None.

8. Estimated cost to State and local governments: None.

9. Estimate comparison: None.

10. Previous CBO estimate: None.

10. Estimate prepared by: James Hearn.

11. Estimate approved by: Paul Van de Water, Assistant Director
for Budget Analysis.

VII. RoLLcALL VOTES IN COMMITTEE

Pursuant to paragraph 7 of rule XXVI of the Standing Rules of
the Senate, each committee is to announce the results of rollcall
votes taken in any meeting of the committee on any measure or
amendment. The Senate Budget Committee met on Monday, Janu-
ary 9, 1995, at 2 pm to mark up S. 1. The following rollcall votes
occurred on S. 1 and amendments proposed thereto:

(1) The Boxer amendment to sunset S. 1 on January 1, 1998. The
amendment was not agreed to: 9 yeas, 12 nays.

YEAS: NAYS:
Mr. Exon Mr. Domenici
Mr. Hollings? Mr. Grassley1
Mr. Lautenberg? Mr. Nickles?®
Mr. Simon Mr. Gramm1
Mr. Conrad Mr. Bond1
Mr. Dodd Mr. Lott1
Mr. Sarbanest Mr. Brown
Mrs. Boxer Mr. Gorton
Mrs. Murray Mr. Gregg
Ms. Snowe
Mr. Abraham

Mr. Frist
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(2) The Boxer amendment to sunset S. 1 on January 1, 2000. The
amendment was not agreed to 9 yeas, 12 nays.

YEAS: NAYS:
Mr. Exon Mr. Domenici
Mr. Hollings?® Mr. Grassley 1
Mr. Lautenberg? Mr. Nickles?
Mr. Simon Mr. Gramm 1
Mr. Conrad Mr. Bond1
Mr. Dodd Mr. Lott1
Mr. Sarbanest Mr. Brown
Mrs. Boxer Mr. Gorton
Mrs. Murray Mr. Gregg
Ms. Snowe
Mr. Abraham
Mr. Frist

(3) The Boxer amendment to sunset S. 1 on January 1, 2002. The
amendment was not agreed to 9 yeas, 12 nays.

YEAS: NAYS:
Mr. Exon Mr. Domenici
Mr. Hollings 1 Mr. Grassley 1
Mr. Lautenberg? Mr. Nickles1
Mr. Simon Mr. Gramm®
Mr. Conrad Mr. Bond1?
Mr. Dodd Mr. Lott?!
Mr. Sarbanes? Mr. Brown
Mrs. Boxer Mr. Gorton
Mrs. Murray Mr. Gregg
Ms. Snowe
Mr. Abraham

Mr. Frist
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(4) Motion to report S. 1, as amended. The motion was adopted:

21 yeas, 0 nays.

YEAS:

Mr. Domenici
Mr. Grassley 1
Mr. Nickles1
Mr. Gramm1
Mr. Bond1
Mr. Lott1
Mr. Brown
Mr. Gorton
Mr. Gregg
Ms. Snowe
Mr. Abraham
Mr. Frist

Mr. Exon

Mr. Hollings?

Mr. Lautenberg?

Mr. Simon

Mr. Conrad
Mr. Dodd

Mr. Sarbanest
Mrs. Boxer
Mrs. Murray

NAYS:

(5) Motion that the Committee report S. 1 without filing a writ-
ten report. The motion was agreed to: 12 yeas, 9 nays.

YEAS:

Mr. Domenici
Mr. Grassley 1
Mr. Nickles1
Mr. Gramm 1
Mr. Bond1?
Mr. Lott?!
Mr. Brown
Mr. Gorton
Mr. Gregg
Ms. Snowe
Mr. Abraham
Mr. Frist

1ndicates a vote by proxy.

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

NAYS:

Exon
Hollings 1
Lautenberg?l
Simon
Conrad?
Dodd
Sarbanes?

Mrs. Boxer
Mrs. Murray



VIII. ViIEws oF MEMBERS OF THE COMMITTEE

ADDITIONAL VIEWS OF SENATOR CONRAD

With the consideration of S. 1, Congress is taking a big step in
addressing the continuing issue of unfunded federal mandates upon
state, local, and tribal governments, as well as mandates upon
those in the private sector.

Some federal mandates serve important purposes and have
helped to accomplish safer, better lives for all Americans. These
mandates have ensured our health and safety with regard to things
like radiation contamination, hazardous waste, and other health
and safety concerns.

However, unfunded mandates have grown in recent years and
have, at times, become unrealistic and overly oppressive. As the
federal government tried to cut spending and reduce the federal
budget deficit, it passed responsibilities onto state and local govern-
ments without providing money to pay for them. | oppose placing
unreasonable fiscal demands on states and localities.

I am pleased that S. 1 includes provisions to study to the dis-
proportionate impact mandates may have on rural communities.
Last year, during the Government Affairs Committee’'s consider-
ation of S. 993, the unfunded mandates bill of the 103rd Congress,
Susan Ritter of North Dakota, testified that one-half of the annual
budget of Sherwood, ND, is spent to test their water supply. In
April 1994, the Minot Daily News reported that each resident of
Mohall, ND, population 931, would need to contribute to a water
testing bill of $2,400 for the year. The Minot Daily News further
stated that the water testing budget for Minot, ND, was $3,300 five
years ago, but had since risen to $26,100. These numbers illustrate
the difficulties local governments face in meeting their budgets in
the face of federal mandates.

The federal government must do a better job of listening to local
governments when developing laws and regulations. It is important
for Congress to consider the actual impact that federal legislation
can have on state and local governments, as well as the private
sector. It is always essential to weigh costs and benefits of legisla-
tion when enacting new laws.

I am proud to be a cosponsor of S. 1, however | do recognize
there are some areas of the legislation which can be fine-tuned. For
example, S. 1 amends provisions of the Congressional Budget Act
of 1974. Attempts to amend, or improve, provisions of S. 1, which
are incorporated into the Budget Act, will be subject to a super-ma-
jority point of order under the Budget Act. Also, we cannot be one
hundred percent sure how this legislation will work; it may be too
weak or It may be too restrictive. It is for these two reasons that
I support including a sunset date for S. 1.

(23)
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It is also my hope that my colleagues in the Senate will join me
in a colloquy during consideration of this bill, so that questions re-
garding application to reauthorization bills, the competitive balance
between local governments and the private sector, a sunset provi-
sion, and exclusions within S. 1 are thoroughly discussed. Given
the fast pace with which S. 1 is moving, it is only appropriate that
all aspects of S. 1 are addressed to remove concern.

I am greatly pleased to see this important issue before the Budg-
et Committee and it is my hope that a fair and comprehensive bill
regarding this issue is favorably considered by the Senate.

KENT CONRAD.



ADDITIONAL VIEWS OF SENATOR JIM EXON

I support S. 1, the unfunded mandates legislation of which I am
an original co-sponsor. Unfunded mandates are not merely a thorn
in the side of the nation’'s governors and state and local officials,
they have burrowed deep into the nation’s landscape and present
a problem of the utmost gravity.

THE REPORT

Although I am an ardent supporter of this legislation | feel com-
pelled to criticize the procedure under which it was taken up.

The Senate Budget Committee met on January 9th to mark up
this legislation. We adopted 8 amendments in the committee. At
the end of the markup, | asked Chairman Domenici whether we
would be filing a report on this important measure. Senator Do-
menici answered that the Republican leader had asked that the
committee not file a report, so as to expedite the Senate’s consider-
ation of the bill by Wednesday morning, January 11th. Several
members on our side of the table objected to this procedure.

Senator Domenici then made a motion that the committee report
the bill without a report. The committee adopted that motion on a
straight party-line vote of 12-9. The following evening, January
10th, the majority asked us whether they could file a report on the
following night, on the condition that there be no objection to short-
ening the normal 3 day period for the submission of minority
views. Two Senators objected to that request. They wanted the full
3 days to do their minority views and review the report. The major-
ity then filed a statement in the record in lieu of the report.

This morning, January 12th, the majority extended us the oppor-
tunity to review the proposed report and add minority views until
January 17th. Yet, this afternoon on the Senate floor they an-
nounced that they intended to file the report immediately. While
the majority may have been prepared to file its report, the mem-
bers of the committee in the minority did not have a straight story
on when their views were due.

For this reason, | objected to the unanimous consent agreement
requested on the Senate floor because | was not sure that all the
minority members had the opportunity to submit their views and
I was concerned that members might still be working on their mi-
nority views. | believe that it is extremely important that anything
purporting to be a report on this bill include such minority views.

Unfortunately despite my objects, | have been informed that the
report will be filed at 6 PM tonight, January 12th.

And so we have discovered a means to evade both the Commit-
tee’s requirement of 3 days for the preparation of minority views
and the Senate Rules requirement for a report to be available for
48 hours before proceeding to a bill. You simply say that you are
not going to file a report. Then you proceed to the bill, as early as

(25)
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the next day. Then you file a report. This procedure evades both
the Committee and Senate rules, but apparently cannot be enforced
in either forum. | find this practice very troubling and am ex-
tremely concerned about the precedent that it sets.

THE SUNSET PRrRovVISION

Last years version of the Unfunded Mandates Bill, S. 993 con-
tained a sunset date. It was my understanding, and also that of
many of the negotiators who hammered out this bi-partisan com-
promise, that we would have a sunset date. It is unclear why the
provision was not included in the bill introduced to the Senate. De-
spite former assurances that a sunset provision would be included
in the legislation or added during markup, a sunset provision was
voted down 3 times during the Budget Committee markup in a
straight 12-9 party line vote.

I believe a sunset provision is crucial to the success of this bill.
A sunset provision will help—not hurt—this important piece of leg-
islation. Sunset provisions are a common sight on the legislative
landscape. For example, the revenues used to fund the superfund
program sunset this year. We have sunset provisions in everything
from the crime bill to school to work to the 1990 farm bill.

We are dealing with an entirely new concept. It is untried and
untested. This bill needs a trial period so that any problems and
bugs can be worked out. The Congressional budget office has ex-
pressed concern over the analyses that are required in the bill. In
testimony before the Senate Committee on Governmental Affairs,
Director Reischauer gave a candid assessment of the difficulty in
completing these analyses on a timely basis, not to mention, culling
reliable information for them.

A sunset provision in 1998 would allow Congress to pause and
examine the job that CBO has performed to date. We could then
fine tune and if necessary retool the process to make this bill even
more effective.

A sunset provision is not going to kill the unfunded mandates
program. The bill’s time has come and there is no reason to believe
that the bill would be scrapped four years from now. Currently the
legislation has 57 co-sponsors. If the legislation lives up to its ex-
pectations, there should be no problem marshalling the same sup-
port in 1998.

Lastly, the unfunded mandates bill does not operate in a vacu-
um. It must be viewed in the context of the budget act. The caps
and other major provisions in the Budget Act—including the
supermajority points of order—expire in 1998. Since we will have
to revisit the entire budget act in 1998, it makes sense to be con-
sistent and provide for a 1998 sunset provision in this piece of leg-
islation as well.



MINORITY VIEWS OF SENATOR BOXER

My first elected office in California was in 1976 when | won a
seat on the Marin County Board of Supervisors. In that capacity
I encountered laws passed by the state government and the federal
government that impacted on our governance. Some of these were
very good laws, paid for in whole or in part, and some of these were
bad laws which made no sense.

The example that stands out in my mind was a law which came
down from the federal government and was tied to our receipt of
emergency planning monies. This law required our Board of Super-
visors to plan for the orderly exit from the county of all our citizens
in the case of nuclear war with the Soviet Union. It was very clear
to public health and law enforcement people as well as all other
residents of the county that there was no way a county so close to
a targeted Soviet site in San Francisco could survive in any condi-
tion worth living under. Yet, that never stopped the federal bu-
reaucracy then.

They had certain rules laid out for us. We were to all get in our
cars and go to a county to the north which was dubbed the “host”
county. It was like a party * * * with the Marin County guests
and the Sonoma County hosts. We were instructed by the feds to
make sure we had cash as we all would have to get gasoline for
our cars because the attendants at the gas stations would be quite
busy.

I am happy to report that the Marin Board of Supervisors, a bi-
partisan board at the time, chose to give all the planning monies
back to Uncle Sam rather than give our constituents the false hope
that they could survive an all-out nuclear war.

With regard to S. 1, | think the goal of this bill makes a lot of
sense. If a federal mandate places an undue financial burden on
state and local governments, then Congress should recognize and
address the problem. There should be exceptions to this rule, how-
ever, and S. 1 deals with areas which are of vital importance to the
nation that should be protected from the provisions of this bill.

S. 1 currently shields bills and federal rules that help secure our
constitutional rights, prevent discrimination, ensure national secu-
rity, and implement international agreements such as NAFTA from
its requirements. In my view, unfortunately, two other areas of na-
tion-wide importance have been overlooked.

I am deeply concerned that bill fails to adequately ensure our
ability to protect the most vulnerable members of our society: our
children, our pregnant women, and our elderly. Why should we
deny our children, pregnant women, and elderly the same protec-
tions? | am prepared to offer an amendment to add legislation in-
volving children and others to the list of S. 1 exemptions. It will
simply provide that any bill which “provides for the protection of

@7
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the health of children, pregnant women, or the elderly” would not
be subject to S. 1's point of order and other requirements.

I am also concerned that S. 1 fails to distinguish between man-
dates that affect state and local governments as “employers” and
state and local governments as “governments.” | plan to offer an
amendment on the floor that will add labor standards to the list
of mandates exempted from S. 1's requirements.

I am also disappointed that the bill fails to directly address one
of the biggest unfunded federal mandates faced by California: the
costs imposed by illegal immigration. | therefore plan to offer an
amendment on the floor to ensure that the costs to states and local
governments from illegal immigration be addressed in bill.

One point of concern was particularly overlooked and I offered an
amendment in the Committee markup to address this area. The
amendment which | offered with the support of the ranking mem-
ber would have added a provision to sunset S. 1 in 1998. Since the
enforcement mechanisms of the Budget Act will expire in 1998, |
believe that it is only reasonable to revisit the unfunded mandates
issue at the same time that we revisit the whole budget process to
ensure that it is working as it should.

However, the Committee rejected this amendment, along with
two additional amendments to sunset the bill in 2000 and 2002, re-
spectively, by a party line vote. This deeply upsets me. How will
we know whether the whole new process will work? S. 1 may sim-
ply not work. It is crucial that we set a reasonable time to revisit
the bill and make any improvements—either strengthening or
weakening—that our experience with it will have shown to be nec-
essary.

I do hope that this bill will truly meet its very fair goal of reim-
bursing the states and local governments for laws that we pass.
However, | will reserve judgement on final passage of the bill until
the amendment process has been completed.

Unrelated to the bill, but very timely, | plan to offer a Sense of
Senate Resolution that the campaign of violence against women'’s
health clinics must end. My amendment calls on the Attorney Gen-
eral to take all necessary steps to protect reproductive health clin-
ics and their staff. 1 know all of my colleagues share my view that
this violence is deplorable.



IX. CHANGES TO EXISTING LAW

Paragraph 12 of rule XXVI of the Standing Rules of the Senate
requires that Committee reports indicate the changes to existing
law of the proposed legislation. Existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman.

THE CONGRESSIONAL BUDGET AND IMPOUNDMENT
CONTROL ACT OF 1974

DEFINITIONS

Sec. 3. IN GENERAL.—For purposes of this Act—
(1) The terms “budget outlays” and “outlays” mean * * *
(2) The term “budget authority” means * * *

* * * * * * *

(11) The term “Federal intergovernmental mandate” means—
(A) any provision in legislation, statute, or regulation that—

(i) would impose an enforceable duty upon States, local
governments, or tribal governments, except—

() a condition of Federal assistance or

(I a duty arising from participation in a voluntary
Federal program, except as provided in subparagraph
(B)); or

(i) would reduce or eliminate the amount of authoriza-
tion of appropriations for Federal financial assistance that
would be provided to States, local governments, or tribal
governments for the purpose of complying with any such
previously imposed duty unless such duty is reduced or
eliminated by a corresponding amount; or

(B) any provision in legislation, statute, or regulation that re-
lates to a then-existing Federal program under which
$500,000,000 or more is provided annually to States, local gov-
ernments, and tribal governments under entitlement authority,
if the provision—

(i)(1) would increase the stringency of conditions of assist-
ance to States, local governments, or tribal governments
under the program; or

(1) would place caps upon, or otherwise decrease, the
Federal Government's responsibility to provide funding to
States, local governments, or tribal governments under the
program; and

(i) the States, local governments, or tribal governments
that participate in the Federal program lack authority
under that program to amend their financial or pro-
grammatic responsibilities to continue providing required

(29)
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services that are affected by the legislation, statute or regu-
lation.

(12) The term “Federal private sector mandate” means any provi-
sion in legislation, statute, or regulation that—

(A) would impose an enforceable duty upon the private sector
except—

(i) a condition of Federal assistance; or

(i) a duty arising from participation in a voluntary Fed-
eral program; or

(B) would reduce or eliminate the amount of authorization of
appropriations for Federal financial assistance that will be pro-
vided to the private sector for the purposes of ensuring compli-
ance with such duty.

(13) The term “Federal mandate” means a Federal intergovern-
mental mandate or a Federal private sector mandate, as defined in
paragraphs (11) and (12).

(14) The terms “Federal mandate direct costs” and “direct costs"—

(A)(i) in the case of a Federal intergovernmental mandate,
mean the aggregate estimated amounts that all States, local
governments, and tribal governments would be required to
spend in order to comply with the Federal intergovernmental
mandate; or

(ii) in the case of a provision referred to in paragraph
(11)(A)(ii), mean the amount of Federal financial assistance
eliminated or reduced;

(B) in the case of a Federal private sector mandate, mean the
aggregate estimated amounts that the private sector will be re-
quired to spend in order to comply with the Federal private sec-
tor mandate;

(C) shall not include—

(i) estimated amounts that the States, local governments,
and tribal governments (in the case of a Federal intergov-
ernmental mandate) or the private sector (in the case of a
Federal private sector mandate) would spend—

() to comply with or carry out all applicable Federal,
State, local, and tribal laws and regulations in effect
at the time of the adoption of the Federal mandate for
the same activity as if affected by that Federal man-
date; or

(1) to comply with or carry out State, local govern-
mental, and tribal governmental programs, or private-
sector business or other activities in effect at the time
of the adoption of the Federal mandate for the same ac-
tivity as is affected by that mandate; or

(ii) expenditures to the extent that such expenditures will
be offset by any direct savings to the States, local govern-
ments, and tribal governments, or by the private sector, as
a result of—

(1) compliance with the Federal mandate; or

(I1) other changes in Federal law or regulation that
are enacted or adopted in the same bill or joint resolu-
tion or proposed or final Federal regulation and that
govern the same activity as is affected by the Federal
mandate; and
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(D) shall be determined on the assumption that State, local,
and tribal governments, and the private sector will take all rea-
sonable steps necessary to mitigate the costs resulting from the
Federal mandate, and will comply with applicable standards of
practice and conduct established by recognized professional or
trade associations. Reasonable steps to mitigate the costs shall
not include increases in State, local, or tribal taxes or fees.

(15) The term “private sector” means all persons or entities in the
United States, except for State, local, or tribal governments, includ-
ing individuals, partnerships, associations, corporations, and edu-
cational and nonprofit institutions.

(16) The term “local government” has the same meaning as in sec-
tion 6501(6) of title 31, United States Code.

(17) The term “tribal government” means any Indian tribe, band,
nation, or other organized group or community, including any Alas-
ka Native village or regional or village corporation as defined in or
established pursuant to the Alaska Native Claims Settlement Act
(83 Stat. 688; 43 U.S.C. 1601 et seq.) which is recognized as eligible
for the special programs and services provided by the United States
to Indians because of their special status as Indians.

(18) The term “small government” means any small governmental
jurisdictions defined in section 601(5) of title 5, United States Code,
and any tribal government.

(19) The term “State” has the same meaning as in section 6501(9)
of title 31, United States Code.”

(20) The term “agency” has the meaning as defined in section
551(1) of title 5, United States Code, but does not include independ-
ent regulatory agencies, as defined in section 3502(10) of title 44,
United States Code.

(21) The term “regulation” or “rule” has the meaning of “rule” as
defined in section 601(2) of title 5, United States Code.

(23) For the purposes of this Act, the definitions in paragraphs
(15) through (22) shall only apply to section 408.

DUTIES AND FUNCTIONS

SEc. 202. (a) AssSISTANCE TO BubGeT CommITTEES.—It shall be
* * *

(b) AssISTANCE TO COMMITTEES ON APPROPRIATIONS, WAYS AND
MEANS, AND FINANCE.—AL the request * * *

(c) AssiSTANCE To OTHER COMMITTEES AND MEMBERS.—

(1) At the request * * *

(2) At the request of any committee of the Senate or the House
of Representatives, the Office shall, to the extent practicable,
consult with and assist such committee in analyzing the budg-
etary or financial impact of any proposed legislation that may
have—

(A) a significant budgetary impact on State, local, or
tribal governments; or
(B) a significant financial impact on the private sector.
[2] (3) At the request * * *

* * * * * * *
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(h) Stubies.—[The Director shall conduct continuing studies to
enhance comparisons of budget outlays, credit authority, and tax
expenditures.]

(1) CoNTINUING sTuDIES.—The Director of the Congressional
Budget Office shall conduct continuing studies to enhance com-
parisons of budget outlays, credit authority, and tax expendi-
tures.

(2) FEDERAL MANDATE STUDIES.—

(A) At the request of any Chairman or ranking member
of the minority of a Committee of the Senate or the House
of Representatives, the Director shall, to the extent prac-
ticable, conduct a study of a Federal mandate legislative
proposal.

(B) In conducting a study on intergovernmental man-
dates under subparagraph (A), the Director shall—

(i) solicit and consider information or comments
from elected officials (including their designated rep-
resentatives) of State, local, or tribal governments as
may provide helpful information or comments;

(1) consider establishing advisory panels of elected
officials or their designated representatives, of State,
local, or tribal governments if the Director determines
that such advisory panels would be helpful in perform-
ing responsibilities of the Director under this section;
and

(iti) if, and to the extent that the Director determines
that accurate estimates are reasonably feasible, include
estimates of—

() the future direct cost of the Federal mandate
to the extent that such costs significantly differ
from or extend beyond the 5-year period after the
mandate is first effective; and

(11) any disproportionate budgetary effects of
Federal mandates upon particular industries or
sectors of the economy, States, regions, and urban
or rural or other types of communities, as appro-
priate.

(C) In conducting a study on private sector mandates
under subparagraph (A), the Director shall provide esti-
mates, if and to the extent that the Director determines that
such estimates are reasonably feasible, of—

(i) future costs of Federal private sector mandates to
the extent that such mandates differ significantly from
or extend beyond the 5-year period referred to in sub-
paragraph (B)(iii)(l);

(if) any disproportionate financial effects of Federal
private sector mandates and of any Federal financial
assistance in the bill or joint resolution upon any par-
ticular industries or sectors of the economy, States, re-
gions, and urban or rural or other types of commu-
nities; and

(iii) the effect of Federal private sector mandates in
the bill or joint resolution on the national economy, in-
cluding the effect on productivity, economic growth, full
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employment, creation of productive jobs, and inter-
national competitiveness of United States goods, and
services.

ANNUAL ADOPTION OF CONCURRENT RESOLUTION ON THE BUDGET
SEC. 301. * * *

* * * * * * *

(d) ViIEws AND EsTIMATES oF OTHER CoMMITTEES.—Within 6
weeks after the President submits a budget under section 1105(a)
of title 31, United States Code, each committee of the House of
Representatives having legislative jurisdiction shall submit to the
Committee on the Budget of the House and each committee of the
Senate having legislative jurisdiction shall submit to the Commit-
tee on the Budget of the Senate its views and estimates (as deter-
mined by the committee making such submission) with respect to
all matters set forth in subsections (a) and (b) which relate to mat-
ters within the jurisdiction or functions of such committee. The
Joint Economic Committee shall submit to the Committees on the
Budget of both Houses its recommendations as to the fiscal policy
appropriate to the goals of the Employment Act of 1946. Any other
committee of the House of Representatives or the Senate may sub-
mit to the Committee on the Budget of its House, and any joint
committee of the Congress may submit to the Committee on the
Budget of both Houses, its views and estimates with respect to all
matters set forth in subsections (a) and (b) which relate to matters
within its jurisdiction or functions. Any committee of the House of
Representatives or the Senate that anticipates that the committee
will consider any proposed legislation establishing, amending or re-
authorizing any Federal program likely to have a significant budg-
etary impact on any State, local, or tribal government, or likely to
have a significant financial impact on the private sector, including
any legislative proposal submitted by the executive branch likely to
have such a budgetary or financial impact, shall include its views
and estimates on that proposal to the Committee on the Budget of
the applicable House.

[ANALYSIS BY CONGRESSIONAL BUDGET OFFICE

[Sec. 403. (a) The Director of the Congressional Budget Office
shall, to the extent practicable, prepare for each bill or resolution
of a public character reported by any committee of the House of
Representatives or the Senate (except the Committee on Appropria-
tions of each House), and submit to such committee—

[(1) an estimate of the costs which would be incurred in car-
rying out such bill or resolution in the fiscal year in which it
is to become effective and in each of the 4 fiscal years following
such fiscal year, together with the basis for each such estimate;

[(2) an estimate of the cost which would be incurred by State
and local governments in carrying out or complying with any
significant bill or resolution in the fiscal year in which it is to
become effective and in each of the four fiscal years following
such fiscal year, together the basis for each such estimate;
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[(3) a comparison of the estimates of cost described in para-
graphs (1) and (2), with any available estimates of costs made
by such committee or by any Federal agency; and

[(4) a description of each method for establishing a Federal
financial commitment contained in such bill or resolution.

The estimates, comparison, and description so submitted shall be
included in the report accompanying such bill or resolution if time-
ly submitted to such committee before such report is filed.

[(b) For purposes of subsection (a)(2), the term “local govern-
ment” has the same meaning as in section 103 of the Intergovern-
mental Cooperation Act of 1968.

[(c) For purposes of subsection (a)(2), the term “significant bill or
resolution” is defined as any bill or resolution which in the judg-
ment of the Director of the Congressional Budget Office is likely to
result in an annual cost to State and local governments of
$200,000,000 or more, or is likely to have exceptional fiscal con-
sequences for a geographic region or a particular level of govern-
ment.]

* * * * * * *

SEC. 408. LEGISLATIVE MANDATE ACCOUNTABILITY AND REFORM.
(a) DuTIES OF CONGRESSIONAL COMMITTEES.—

(1) IN GENERAL.—When a committee of authorization of the
Senate or the House of Representatives reports a bill or joint
resolution of public character that includes any Federal man-
date, the report of the committee accompanying the bill or joint
resolution shall contain the information required by paragraphs
(3) and (4).

(2) SUBMISSION OF BILLS TO THE DIRECTOR.—When a commit-
tee of authorization of the Senate or the House of Representa-
tives orders reported a bill or joint resolution of a public char-
acter, the committee shall promptly provide the bill or joint res-
olution to the Director of the Congressional Budget Office and
shall identify to the Director any Federal mandates contained
in the bill or resolution.

(3) REPORTS ON FEDERAL MANDATES.—Each report described
under paragraph (1) shall contain—

(A) an identification and description of any Federal man-
dates in the bill or joint resolution, including the expected
direct costs to State, local, and tribal governments, and to
the private sector, required to comply with the Federal
mandates;

(B) a qualitative, and if practicable, a quantitative as-
sessment of costs and benefits anticipated from the Federal
mandates (including the effects on health and safety and
the protection of the natural environment); and

(C) a statement of the degree to which a Federal mandate
affects both the public and private sectors and the extent to
which Federal payment of public sector costs or the modi-
fication or termination of the Federal mandate as provided
under subsection (c)(1)(B)(iii)(1V) would affect the competi-
tive balance between State, local, or tribal governments and
privately owned businesses.
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(4) INTERGOVERNMENTAL MANDATES.—If any of the Federal
mandates in the bill or joint resolution are Federal intergovern-
mental mandates, the report required under paragraph (1)
shall also contain—

(A)(i) a statement of the amount, if any, of increase or de-
crease in authorization of appropriations under existing
Federal financial assistance programs, or of authorization
of appropriations for new Federal financial assistance, pro-
vided by the bill or joint resolution to pay for the costs to
State, local, and tribal governments of the Federal intergov-
ernmental mandate; and

(ii) a statement of whether the committee intends that the
Federal intergovernmental mandates be partly or entirely
unfunded, and if so, the reasons for that intention; and

(B) any existing sources of Federal assistance in addition
to those identified in subparagraph (A) that may assist
state, local, and tribal governments in meeting the direct
costs of the Federal intergovernmental mandates.

(5) PREEMPTION CLARIFICATION AND INFORMATION.—When a
committee of authorization of the Senate or the House of Rep-
resentatives reports a bill or joint resolution of public character,
the committee report accompanying the bill or joint resolution
shall contain, if relevant to the bill or joint resolution, an ex-
plicit statement on the extent to which the bill or joint resolu-
tion preempts any State, local, or tribal law, and, if so, an ex-
planation of the reasons for such preemption.

(6) PUBLICATION OF STATEMENT FROM THE DIRECTOR.—

(A) Upon receiving a statement (including any supple-
mental statement) from the Director under subsection (b)(1),
a committee of the Senate or the House of Representatives
shall publish the statement in the committee report accom-
panying the bill or joint resolution to which the statement
relates if the statement is available at the time the report
is printed.

(B) If the statement is not published in the report, or if
the bill or joint resolution to which the statement relates is
expected to be considered by the Senate or the House of
Representatives before the report is published, the commit-
tee shall cause the statement, or a summary thereof, to be
published in the Congressional Record in advance of floor
consideration of the bill or joint resolution.

(b) DuTIES OF THE DIRECTOR.—

(1) STATEMENTS ON BILLS AND JOINT RESOLUTIONS OTHER
THAN APPROPRIATIONS BILLS AND JOINT RESOLUTIONS.—

(A) FEDERAL INTERGOVERNMENTAL MANDATES IN RE-
PORTED BILLS AND RESOLUTIONS.—For each bill or joint
resolution of a public character reported by any committee
of authorization of the Senate or the House of Representa-
tives, the Director of the Congressional Budget Office shall
prepare and submit to the committee a statement as fol-
lows:

(i) If the Director estimates that the direct cost of all
Federal intergovernmental mandates in the bill or joint
resolution will equal or exceed $50,000,000 (adjusted
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annually for inflation) in the fiscal year in which any
Federal intergovernmental mandate in the bill or joint
resolution (or in any necessary implementing regula-
tion) would first be effective or in any of the 4 fiscal
years following such fiscal year, the Director shall so
state, specify the estimate, and briefly explain the basis
of the estimate.

(i1) The estimate required under clause (i) shall in-
clude estimates (and brief explanations of the basis of
the estimates) of—

(I) the total amount of direct cost of complying
with the Federal intergovernmental mandates in
the bill or joint resolution; and

(11 the amount, if any, of increase in authoriza-
tion of appropriations under existing Federal fi-
nancial assistance programs, or of authorization of
appropriations for new Federal financial assist-
ance, provided by the bill or joint resolution and
usable by State, local, or tribal governments for ac-
tivities subject to the Federal intergovernmental
mandates.

(B) FEDERAL PRIVATE SECTOR MANDATES IN REPORTED
BILLS AND JOINT RESOLUTIONS.—For each bill or joint reso-
lution of a public character reported by any committee of
authorization of the Senate or the House of Representatives,
the Director of the Congressional Budget Office shall pre-
pare and submit to the committee a statement as follows:

(i) If the Director estimates that the direct cost of all
Federal private sector mandates in the bill or joint res-
olution will equal or exceed $200,000,000 (adjusted an-
nually for inflation) in the fiscal year in which any
Federal private sector mandate in the bill or joint reso-
lution (or in any necessary implementing regulation)
would first be effective or in any of the 4 fiscal years
following such fiscal year, the Director shall so state,
specify the estimate, and briefly explain the basis of the
estimate.

(i1) Estimates required under this subparagraph
shall include estimates (and a brief explanation of the
basis of the estimates) of—

() the total amount of direct costs of complying
with the Federal private sector mandates in the
bill or joint resolution; and

(11 the amount, if any, of increase in authoriza-
tion of appropriations under existing Federal fi-
nancial assistance programs, or of authorization of
appropriations for new Federal financial assist-
ance, provided by the bill or joint resolution usable
by the private sector for the activities subject to the
Federal private sector mandates.

(iii) If the Director determines that it is not feasible
to make a reasonable estimate that would be required
under clauses (i) and (ii), the Director shall not make
the estimate, but shall report in the statement that the
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reasonable estimate cannot be made and shall include
the reasons for that determination in the statement.

(C) LEGISLATION FALLING BELOW THE DIRECT COSTS
THRESHOLDS.—If the Director estimates that the direct costs
of a Federal mandate will not equal or exceed the thresh-
olds specified in paragraphs (A) and (B), the Director shall
so state and shall briefly explain the basis of the estimate.

(¢) LEGISLATION SUBJECT TO POINT OF ORDER IN THE SENATE.—
(1) IN GENERAL.—It shall not be in order in the Senate to con-
sider—

(A) any bill or joint resolution that is reported by a com-
mittee unless the committee has published a statement of
the Director on the direct costs of Federal mandates in ac-
cordance with subsection (a)(6) before such consideration;
and

(B) any bill, joint resolution, amendment, motion, or con-
ference report that would increase the direct costs of Fed-
eral intergovernmental mandates by an amount that causes
the thresholds specified in subsection (b)(1)(A)(i) to be ex-
ceeded, unless—

(i) the bill, joint resolution, amendment, motion, or
conference report provides direct spending authority for
each fiscal year for the Federal intergovernmental
mandates included in the bill, joint resolution, amend-
ment, motion, or conference report in an amount that
is equal to the estimated direct costs of such mandate;

(ii) the bill, joint resolution, amendment, motion, or
conference report provides an increase in receipts and
an increase in direct spending authority for each fiscal
year for the Federal intergovernmental mandates in-
cluded in the bill, joint resolution, amendment, motion,
or conference report in an amount equal to the esti-
mated direct costs of such mandate; or

(iti) the bill, joint resolution, amendment, motion, or
conference report includes an authorization of appro-
priations in an amount equal to the estimated direct
costs of such mandate, and—

(1) identifies a specific dollar amount estimate of
the full direct costs of the mandate for each year
or other period during which the mandate shall be
in effect under the bill, joint resolution, amend-
ment, motion or conference report, and such esti-
mate is consistent with the estimate determined
under paragraph (3) for each fiscal year;

(11) identifies any appropriation bill that is ex-
pected to provide for Federal funding of the direct
cost referred to under subclause (1V)(aa);

(111) identifies the minimum amount that must
be appropriated in each appropriations bill re-
ferred to in subclause (I1), in order to provide for
full Federal funding of the direct costs referred to
in subclause (I); and

(IV)(aa) designates a responsible Federal agency
and establishes criteria and procedures under
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which such agency shall implement less costly pro-
grammatic and financial responsibilities of State,
local, and tribal governments in meeting the objec-
tives of the mandate, to the extent that an appro-
priation Act does not provide for the estimated di-
rect costs of such mandate as set forth under
subclause (111); or

(bb) designates as responsible Federal agency
and establishes criteria and procedures to direct
that, if an appropriation Act does not provide for
the estimated direct costs of such mandate as set
forth under subclause (l111), such agency shall de-
clare such mandate to be ineffective as of October
1 of the fiscal year for which the appropriation is
not at least equal to the direct costs of the man-
date.

(2) RULE OF CONSTRUCTION.—The provisions of paragraph
(D)(B)(iii)(1V)(aa) shall not be construed to prohibit or otherwise
restrict a State, local, or tribal government from voluntarily
electing to remain subject to the original Federal intergovern-
mental mandate, complying with the programmatic or financial
responsibilities of the original Federal intergovernmental man-
date and providing the funding necessary consistent with the
costs of Federal agency assistance, monitoring, and enforce-
ment.

(3) COMMITTEE ON APPROPRIATIONS.—Paragraph (1) shall not
apply to matters that are within the jurisdiction of the Commit-
tee on Appropriations of the Senate or the House of Representa-
tives.

(d) ENFORCEMENT IN THE HOUSE OF REPRESENTATIVES.—It shall
not be in order in the House of Representatives to consider a rule
or order that waives the application of subsection (c) to a bill or
joint resolution reported by a committee of authorization.
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