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Strike out all after the enacting clause and insert in lieu thereof
the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal Acquisition Reform Act of 1995’’.
SEC. 2. TABLE OF CONTENTS.

The table of contents for this Act is as follows:
Sec. 1. Short title.
Sec. 2. Table of contents.

TITLE I—COMPETITION

Sec. 101. Improvement of competition requirements.
Sec. 102. Definitions relating to competition requirements.
Sec. 103. Contract solicitation amendments.
Sec. 104. Preaward debriefings.
Sec. 105. Contract types.
Sec. 106. Contractor performance.

TITLE II—COMMERCIAL ITEMS

Sec. 201. Commercial item exception to requirement for cost or pricing data and information limitations.
Sec. 202. Application of simplified procedures to commercial items.
Sec. 203. Amendment to definition of commercial items.
Sec. 204. Inapplicability of cost accounting standards to contracts and subcontracts for commercial items.

TITLE III—ADDITIONAL REFORM PROVISIONS

Sec. 301. Government reliance on the private sector.
Sec. 302. Elimination of certain certification requirements.
Sec. 303. Amendment to commencement and expiration of authority to conduct certain tests of procurement

procedures.
Sec. 304. International competitiveness.
Sec. 305. Procurement integrity.
Sec. 306. Further acquisition streamlining provisions.
Sec. 307. Justification of major defense acquisition programs not meeting goals.
Sec. 308. Enhanced performance incentives for acquisition workforce.
Sec. 309. Results oriented acquisition program cycle.
Sec. 310. Rapid contracting goal.
Sec. 311. Encouragement of multiyear contracting.
Sec. 312. Contractor share of gains and losses from cost, schedule, and performance experience.
Sec. 313. Phase funding of defense acquisition programs.
Sec. 314. Improved Department of Defense contract payment procedures.
Sec. 315. Consideration of past performance in assignment to acquisition positions.
Sec. 316. Additional Department of Defense pilot programs.
Sec. 317. Value engineering for Federal agencies.
Sec. 318. Acquisition workforce.

TITLE IV—STREAMLINING OF DISPUTE RESOLUTION

Subtitle A—General Provisions

Sec. 401. Definitions.

Subtitle B—Establishment of Civilian and Defense Boards of Contract Appeals

Sec. 411. Establishment.
Sec. 412. Membership.
Sec. 413. Chairman.
Sec. 414. Rulemaking authority.
Sec. 415. Authorization of appropriations.

Subtitle C—Functions of Defense and Civilian Boards of Contract Appeals

Sec. 421. Alternative dispute resolution services.
Sec. 422. Alternative dispute resolution of disputes and protests submitted to boards.
Sec. 423. Contract disputes.
Sec. 424. Protests.
Sec. 425. Applicability to certain contracts.

Subtitle D—Repeal of Other Statutes Authorizing Administrative Protests

Sec. 431. Repeals.

Subtitle E—Transfers and Transitional, Savings, and Conforming Provisions

Sec. 441. Transfer and allocation of appropriations and personnel.
Sec. 442. Terminations and savings provisions.
Sec. 443. Contract disputes authority of boards.
Sec. 444. References to agency boards of contract appeals.
Sec. 445. Conforming amendments.

Subtitle F—Effective Date; Interim Appointment and Rules

Sec. 451. Effective date.
Sec. 452. Interim appointment.
Sec. 453. Interim rules.
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TITLE V—EFFECTIVE DATES AND IMPLEMENTATION

Sec. 501. Effective date and applicability.
Sec. 502. Implementing regulations.

TITLE I—COMPETITION

SEC. 101. IMPROVEMENT OF COMPETITION REQUIREMENTS.

(a) ARMED SERVICES ACQUISITIONS.—(1) Section 2304 of title 10, United States
Code, is amended to read as follows:
‘‘§ 2304. Contracts: competition requirements

‘‘(a) COMPETITION.—(1) Except as provided in subsections (b), (c), and (e) and ex-
cept in the case of procurement procedures otherwise expressly authorized by stat-
ute, the head of an agency in conducting a procurement for property or services—

‘‘(A) shall obtain full and open competition—
‘‘(i) that provides open access, and
‘‘(ii) that is consistent with the need to efficiently fulfill the Government’s

requirements,
through the use of competitive procedures in accordance with this chapter and
the Federal Acquisition Regulation; and

‘‘(B) shall use the competitive procedure or combination of competitive proce-
dures that is best suited under the circumstances of the procurement.

‘‘(2) In determining the competitive procedure appropriate under the cir-
cumstances, the head of an agency—

‘‘(A) shall solicit sealed bids if—
‘‘(i) time permits the solicitation, submission, and evaluation of sealed

bids;
‘‘(ii) the award will be made on the basis of price and other price-related

factors;
‘‘(iii) it is not necessary to conduct discussions with the responding

sources about their bids; and
‘‘(iv) there is a reasonable expectation of receiving more than one sealed

bid; and
‘‘(B) shall request competitive proposals if sealed bids are not appropriate

under clause (A).
‘‘(b) EXCLUSION OF PARTICULAR SOURCE.—The head of an agency may provide for

the procurement of property or services covered by this chapter using competitive
procedures but excluding a particular source in order to establish or maintain an
alternative source or sources of supply for that property or service. The Federal Ac-
quisition Regulation shall set forth the circumstances under which a particular
source may be excluded pursuant to this subsection.

‘‘(c) EXCLUSION OF CONCERNS OTHER THAN SMALL BUSINESS CONCERNS AND CER-
TAIN OTHER ENTITIES.—The head of an agency may provide for the procurement of
property or services covered by this section using competitive procedures, but ex-
cluding concerns other than small business concerns in furtherance of sections 9 and
15 of the Small Business Act (15 U.S.C. 638, 644) and concerns other than small
business concerns, historically Black colleges and universities, and minority institu-
tions in furtherance of section 2323 of this title.

‘‘(d) PROCEDURES OTHER THAN COMPETITIVE PROCEDURES.—(1) Procedures other
than competitive procedures may be used for purchasing property and services only
when the use of competitive procedures is not feasible or appropriate. Standards for
determining when the use of competitive procedures is not feasible or appropriate
shall be set forth in the Federal Acquisition Regulation. Each procurement using
procedures other than competitive procedures (other than a procurement for com-
mercial items using simplified procedures or a procurement in an amount not great-
er than the simplified acquisition threshold) shall be justified in writing and ap-
proved in accordance with the Federal Acquisition Regulation.

‘‘(2) In the case of a procurement using procedures that preclude all but one
source from responding (hereinafter in this subsection referred to as a ‘sole source
procurement’), the Federal Acquisition Regulation shall provide for justification and
approval under paragraph (1) of such procurement under standards that set forth
limited circumstances for such sole source procurements, including circumstances
when—

‘‘(A) the property or services needed by the agency are available from only one
responsible source and no other type of property or services will satisfy the
needs of the agency;
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‘‘(B) the agency’s need for the property or services is of such an unusual and
compelling urgency that the United States would be seriously injured unless the
agency is permitted to award the contract for the property or services to a par-
ticular source;

‘‘(C) it is necessary to award the contract to a particular source in order (i)
to maintain a facility, producer, manufacturer, or other supplier available for
furnishing property or services in case of a national emergency or to achieve in-
dustrial mobilization, (ii) to establish or maintain an essential engineering, re-
search, or development capability to be provided by an educational or other non-
profit institution or a federally funded research and development center, or (iii)
to procure the services of an expert for use, in any litigation or dispute (includ-
ing any reasonably foreseeable litigation or dispute) involving the Federal Gov-
ernment, in any trial, hearing, or proceeding before any court, administrative
tribunal, or agency, or in any part of an alternative dispute resolution process,
whether or not the expert is expected to testify;

‘‘(D) the terms of an international agreement or a treaty between the United
States and a foreign government or international organization, or the written
directions of a foreign government reimbursing the agency for the cost of the
procurement of the property or services for such government, have the effect of
requiring the award of the contract for the property or services to a particular
source;

‘‘(E) subject to section 2304f, a statute expressly authorizes or requires that
the procurement be made through another agency or from a specified source,
or the agency’s need is for a brand-name commercial item for authorized resale;

‘‘(F) the disclosure of the agency’s needs would compromise the national secu-
rity unless the agency is permitted to award the contract for the property or
services needed by the agency to a particular source; or

‘‘(G) the head of the agency—
‘‘(i) determines that it is necessary in the public interest to award the

contract for the property or services needed by the agency to a particular
source in the particular procurement concerned, and

‘‘(ii) notifies the Congress in writing of such determination not less than
30 days before the award of the contract.

‘‘(3) The authority of the head of an agency under paragraph (2)(G) may not be
delegated.

‘‘(e) SIMPLIFIED PROCEDURES.—(1) In order to promote efficiency and economy in
contracting and to avoid unnecessary burdens for agencies and contractors, the Fed-
eral Acquisition Regulation shall provide for special simplified procedures for pur-
chases of property and services for amounts not greater than the simplified acquisi-
tion threshold.

‘‘(2) A proposed purchase or contract for an amount above the simplified acquisi-
tion threshold may not be divided into several purchases or contracts for lesser
amounts in order to use the simplified procedures required by paragraph (1).

‘‘(3) In using simplified procedures, the head of an agency shall ensure that com-
petition is obtained to the maximum extent practicable consistent with the particu-
lar Government requirement.

‘‘(f) CERTAIN CONTRACTS.—For the purposes of the following laws, purchases or
contracts awarded after using procedures other than sealed-bid procedures shall be
treated as if they were made with sealed-bid procedures:

‘‘(1) The Walsh-Healey Act (41 U.S.C. 35–45).
‘‘(2) The Act entitled ‘An Act relating to the rate of wages for laborers and

mechanics employed on public buildings of the United States and the District
of Columbia by contractors and subcontractors, and for other purposes’, ap-
proved March 3, 1931 (commonly referred to as the ‘Davis-Bacon Act’) (40
U.S.C. 276a—276a–5).’’.

(2) Chapter 137 of title 10, United States Code, is amended by inserting before
section 2305 a new section—

(A) the designation and heading for which is as follows:
‘‘§ 2304f. Merit-based selection’’; and

(B) the text of which consists of subsection (j) of section 2304 of such title,
as in effect on the day before the date of the enactment of this Act, modified—

(i) by striking out the subsection designation;
(ii) in paragraphs (2)(A), (3), and (4), by striking out ‘‘subsection’’ and in-

serting in lieu thereof ‘‘section’’ each place it appears;
(iii) in paragraph (2)(C), by striking out ‘‘paragraph (1)’’ and inserting in

lieu thereof ‘‘subsection (a)’’;



5

(iv) by redesignating paragraphs (1), (2), (3), and (4) as subsections (a),
(b), (c), and (d), respectively; and

(v) in subsection (b) (as so redesignated), by redesignating subparagraphs
(A), (B), and (C) as paragraphs (1), (2), and (3), respectively.

(3) The table of sections at the beginning of such chapter is amended by inserting
before the item relating section 2305 the following new item:
‘‘2304f. Merit-based selection.’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Section 303 of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253) is amended to read as follows:
‘‘SEC. 303. CONTRACTS: COMPETITION REQUIREMENTS.

‘‘(a) COMPETITION.—(1) Except as provided in subsections (b), (c), and (e) and ex-
cept in the case of procurement procedures otherwise expressly authorized by stat-
ute, an executive agency in conducting a procurement for property or services—

‘‘(A) shall obtain full and open competition—
‘‘(i) that provides open access, and
‘‘(ii) that is consistent with the need to efficiently fulfill the Government’s

requirements,
through the use of competitive procedures in accordance with this chapter and
the Federal Acquisition Regulation; and

‘‘(B) shall use the competitive procedure or combination of competitive proce-
dures that is best suited under the circumstances of the procurement.

‘‘(2) In determining the competitive procedure appropriate under the cir-
cumstances, an executive agency—

‘‘(A) shall solicit sealed bids if—
‘‘(i) time permits the solicitation, submission, and evaluation of sealed

bids;
‘‘(ii) the award will be made on the basis of price and other price-related

factors;
‘‘(iii) it is not necessary to conduct discussions with the responding

sources about their bids; and
‘‘(iv) there is a reasonable expectation of receiving more than one sealed

bid; and
‘‘(B) shall request competitive proposals if sealed bids are not appropriate

under clause (A).
‘‘(b) EXCLUSION OF PARTICULAR SOURCE.—An executive agency may provide for

the procurement of property or services covered by this chapter using competitive
procedures but excluding a particular source in order to establish or maintain an
alternative source or sources of supply for that property or service. The Federal Ac-
quisition Regulation shall set forth the circumstances under which a particular
source may be excluded pursuant to this subsection.

‘‘(c) EXCLUSION OF CONCERNS OTHER THAN SMALL BUSINESS CONCERNS AND CER-
TAIN OTHER ENTITIES.—An executive agency may provide for the procurement of
property or services covered by this section using competitive procedures, but ex-
cluding concerns other than small business concerns in furtherance of sections 9 and
15 of the Small Business Act (15 U.S.C. 638, 644) and concerns other than small
business concerns, historically Black colleges and universities, and minority institu-
tions in furtherance of section 7102 of the Federal Acquisition Streamlining Act of
1994 (15 U.S.C. 644 note).

‘‘(d) PROCEDURES OTHER THAN COMPETITIVE PROCEDURES.—(1) Procedures other
than competitive procedures may be used for purchasing property and services only
when the use of competitive procedures is not feasible or appropriate. Standards for
determining when the use of competitive procedures is not feasible or appropriate
shall be set forth in the Federal Acquisition Regulation. Each procurement using
procedures other than competitive procedures (other than a procurement for com-
mercial items using simplified procedures or a procurement in an amount not great-
er than the simplified acquisition threshold) shall be justified in writing and ap-
proved in accordance with the Federal Acquisition Regulation.

‘‘(2) In the case of a procurement using procedures that preclude all but one
source from responding (hereinafter in this subsection referred to as a ‘sole source
procurement’), the Federal Acquisition Regulation shall provide for justification and
approval under paragraph (1) of such procurement under standards that set forth
limited circumstances for such sole source procurements, including circumstances
when—

‘‘(A) the property or services needed by the executive agency are available
from only one responsible source and no other type of property or services will
satisfy the needs of the executive agency;
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‘‘(B) the executive agency’s need for the property or services is of such an un-
usual and compelling urgency that the United States would be seriously injured
unless the executive agency is permitted to award the contract for the property
or services to a particular source;

‘‘(C) it is necessary to award the contract to a particular source in order (i)
to maintain a facility, producer, manufacturer, or other supplier available for
furnishing property or services in case of a national emergency or to achieve in-
dustrial mobilization, (ii) to establish or maintain an essential engineering, re-
search, or development capability to be provided by an educational or other non-
profit institution or a federally funded research and development center, or (iii)
to procure the services of an expert for use, in any litigation or dispute (includ-
ing any reasonably foreseeable litigation or dispute) involving the Federal Gov-
ernment, in any trial, hearing, or proceeding before any court, administrative
tribunal, or agency, or in any part of an alternative dispute resolution process,
whether or not the expert is expected to testify;

‘‘(D) the terms of an international agreement or treaty between the United
States Government and a foreign government or international organization, or
the written directions of a foreign government reimbursing the executive agency
for the cost of the procurement of the property or services for such government,
have the effect of requiring the award of the contract for the property or serv-
ices to a particular source;

‘‘(E) subject to section 303M, a statute expressly authorizes or requires that
the procurement be made through another executive agency or from a specified
source, or the agency’s need is for a brand-name commercial item for authorized
resale;

‘‘(F) the disclosure of the executive agency’s needs would compromise the na-
tional security unless the agency is permitted to award the contract for the
property or services needed by the agency to a particular source; or

‘‘(G) the head of the executive agency—
‘‘(i) determines that it is necessary in the public interest to award the

contract for the property or services needed by the agency to a particular
source in the particular procurement concerned, and

‘‘(ii) notifies the Congress in writing of such determination not less than
30 days before the award of the contract.

‘‘(3) The authority of the head of an executive agency under paragraph (2)(G) may
not be delegated.

‘‘(e) SIMPLIFIED PROCEDURES.—(1) In order to promote efficiency and economy in
contracting and to avoid unnecessary burdens for agencies and contractors, the Fed-
eral Acquisition Regulation shall provide for special simplified procedures for pur-
chases of property and services for amounts not greater than the simplified acquisi-
tion threshold.

‘‘(2)(A) The Administrator of General Services shall prescribe regulations that pro-
vide special simplified procedures for acquisitions of leasehold interests in real prop-
erty at rental rates that do not exceed the simplified acquisition threshold.

‘‘(B) For purposes of subparagraph (A), the rental rate or rates under a multiyear
lease do not exceed the simplified acquisition threshold if the average annual
amount of the rent payable for the period of the lease does not exceed the simplified
acquisition threshold.

‘‘(3) A proposed purchase or contract or for an amount above the simplified acqui-
sition threshold may not be divided into several purchases or contracts for lesser
amounts in order to use the simplified procedures required by paragraph (1).

‘‘(4) In using simplified procedures, an executive agency shall ensure that competi-
tion is obtained to the maximum extent practicable consistent with the particular
Government requirement.’’.

(2) Title III of the Federal Property and Administrative Services Act of 1949 (41
U.S.C. 251 et seq.) is amended by inserting after section 303L a new section—

(A) the designation and heading for which is as follows:
‘‘SEC. 303M. MERIT-BASED SELECTION.’’; and

(B) the text of which consists of subsection (h) of section 303 of such Act, as
in effect on the day before the date of the enactment of this Act, modified—

(i) by striking out the subsection designation;
(ii) in paragraphs (2)(A), (3), and (4), by striking out ‘‘subsection’’ and in-

serting in lieu thereof ‘‘section’’ each place it appears;
(iii) in paragraph (2)(C), by striking out ‘‘paragraph (1)’’ and inserting in

lieu thereof ‘‘subsection (a)’’;
(iv) by redesignating paragraphs (1), (2), (3), and (4) as subsections (a),

(b), (c), and (d), respectively; and
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(v) in subsection (b) (as so redesignated), by redesignating subparagraphs
(A), (B), and (C) as paragraphs (1), (2), and (3), respectively.

(3) The table of contents for the Federal Property and Administrative Services Act
of 1949 (contained in section 1(b)) is amended—

(A) by striking out the item relating to section 303 and inserting in lieu there-
of the following:

‘‘Sec. 303. Contracts: competition requirements.’’; and

(B) by inserting after the item relating to section 303L the following new
item:

‘‘Sec. 303M. Merit-based selection.’’.

(c) REVISIONS TO PROCUREMENT NOTICE PROVISIONS.—Section 18 of the Office of
Federal Procurement Policy Act (41 U.S.C. 416) is amended—

(1) in subsection (a)—
(A) in subparagraph (B) of paragraph (1)—

(i) by striking out ‘‘subsection (f)—’’ and all that follows through the
end of the subparagraph and inserting in lieu thereof ‘‘subsection (b);
and’’; and

(ii) by inserting after ‘‘property or services’’ the following: ‘‘for a price
expected to exceed $10,000 but not to exceed $25,000’’;

(B) by striking out paragraph (4); and
(C) by redesignating paragraphs (5) and (6) as paragraphs (4) and (5), re-

spectively; and
(2) in subsection (b)—

(A) by amending subparagraph (B) of paragraph (2) to read as follows:
‘‘(B) state whether the acquisition is to be conducted pursuant to a con-

tractor verification system (as provided pursuant to section 35) or whether
the offeror, its product, or its service otherwise must meet a qualification
requirement in order to be eligible for award and, if so, identify the criteria
to be used in determining such eligibility;’’; and

(B) by amending paragraph (4) to read as follows:
‘‘(4) a statement that all responsible sources may submit for consideration a

bid, proposal, or quotation;’’.
(d) EXECUTIVE AGENCY RESPONSIBILITIES.—(1) Section 16 of the Office of Federal

Procurement Policy Act (41 U.S.C. 414) is amended—
(A) by striking out ‘‘achieve’’ in the matter preceding paragraph (1) and in-

serting in lieu thereof ‘‘promote’’; and
(B) by amending paragraph (1) to read as follows:
‘‘(1) to implement competition that provides open access for responsible

sources in the procurement of property or services by the executive agency by
establishing policies, procedures, and practices that are consistent with the need
to efficiently fulfill the Government’s requirements;’’.

(2) Section 20 of such Act (41 U.S.C. 418) is amended in subsection (a)(2)(A) by
striking out ‘‘serving in a position authorized for such executive agency on the date
of enactment of the Competition in Contracting Act of 1984’’.
SEC. 102. DEFINITIONS RELATING TO COMPETITION REQUIREMENTS.

(a) DEFINITION.—Paragraphs (5) and (6) of section 4 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 403) are amended to read as follows:

‘‘(5) The term ‘competitive procedures’ means procedures under which an
agency enters into a contract pursuant to full and open competition that pro-
vides open access and is consistent with the need to efficiently fulfill the Gov-
ernment’s requirements.

‘‘(6) The term ‘open access’, when used with respect to a procurement, means
that all responsible sources are permitted to submit sealed bids or competitive
proposals on the procurement.’’.

(b) CONFORMING AMENDMENTS.—
(1) OFFICE OF FEDERAL PROCUREMENT POLICY ACT.—Section 20 of the Office

of Federal Procurement Policy Act is amended—
(A) in subsection (b)(1), subsection (b)(3)(A), and subsection (c), by insert-

ing after ‘‘full and open competition’’ the following: ‘‘that provides open ac-
cess and is consistent with the need to efficiently fulfill the Government’s
requirements’’ each place it appears; and

(B) in subsection (b)(4)(C), by striking out ‘‘to full and open competition
that remain’’ and inserting in lieu thereof ‘‘that remain to achieving full
and open competition that provides open access and is consistent with the
need to efficiently fulfill the Government’s requirements’’.

(2) TITLE 10.—Title 10, United States Code, is amended—
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(A) in section 2302(2), by striking out the first sentence and inserting in
lieu thereof the following: ‘‘The term ‘competitive procedures’ means proce-
dures under which an agency enters into a contract pursuant to full and
open competition that provides open access and is consistent with the need
to efficiently fulfill the Government’s requirements.’’;

(B) in section 2302(3)(D), by striking out ‘‘full and open competition’’ and
inserting in lieu thereof ‘‘open access’’;

(C) in section 2323(e)(3), by striking out ‘‘less than full and open’’ and in-
serting in lieu thereof ‘‘procedures other than’’; and

(D) in section 2323(i)(3)(A), by striking out ‘‘full and open’’.
(3) FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT.—Title III of the

Federal Property and Administrative Services Act of 1949 (41 U.S.C. 251 et
seq.) is amended—

(A) in section 309(b), by striking out the first sentence and inserting in
lieu thereof the following: ‘‘The term ‘competitive procedures’ means proce-
dures under which an executive agency enters into a contract pursuant to
full and open competition that provides open access and is consistent with
the need to efficiently fulfill the Government’s requirements.’’;

(B) in section 309(c)(4), by striking out ‘‘full and open competition’’ and
inserting in lieu thereof ‘‘open access’’; and

(C) in section 304B(a)(2)(B), by striking out ‘‘encouraging full and open
competition or’’.

(4) OTHER LAWS.—Section 7102 of the Federal Acquisition Streamlining Act
of 1994 (108 Stat. 3367; 15 U.S.C. 644 note) is amended in subsection (a)(1)(A)
by striking out ‘‘less than full and open competition’’ and inserting in lieu there-
of ‘‘procedures other than competitive procedures’’.

SEC. 103. CONTRACT SOLICITATION AMENDMENTS.

(a) ARMED SERVICES ACQUISITIONS.—Section 2305 of title 10, United States Code,
is amended—

(1) in subsection (a)(1)—
(A) by striking out subparagraph (A) and inserting in lieu thereof the fol-

lowing: ‘‘(A) In preparing for the procurement of property or services, the
head of an agency shall use advance procurement planning and market re-
search.’’;

(B) by striking out subparagraph (B); and
(C) by redesignating subparagraph (C) as subparagraph (B) and in that

subparagraph by striking out ‘‘For the purposes of subparagraphs (A) and
(B), the’’ and inserting in lieu thereof ‘‘Each solicitation under this chapter
shall include specifications that include restrictive provisions or conditions
only to the extent necessary to satisfy the needs of the agency or as author-
ized by law. The’’;

(2) in subsection (a)(2), by inserting after ‘‘(other than for’’ the following: ‘‘a
procurement for commercial items using simplified procedures or’’; and

(3) in subsection (b)(4)(A)(i), by striking out ‘‘all’’ and inserting in lieu thereof
‘‘the’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Section 303A of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253a) is amended—

(A) in subsection (a)—
(i) by striking out paragraph (1) and inserting in lieu thereof the follow-

ing: ‘‘(1) In preparing for the procurement of property or services, an execu-
tive agency shall use advance procurement planning and market research.’’;

(ii) by striking out paragraph (2); and
(iii) by redesignating paragraph (3) as paragraph (2) and in that para-

graph by striking out ‘‘For the purposes of paragraphs (1) and (2), the’’ and
inserting in lieu there of ‘‘Each solicitation under this title shall include
specifications that include restrictive provisions or conditions only to the ex-
tent necessary to satisfy the needs of the executive agency or as authorized
by law. The’’; and

(B) in subsection (b), by inserting after ‘‘(other than for’’ the following: ‘‘a pro-
curement for commercial items using simplified procedures or’’.

(2) Section 303B(d)(1)(A) of such Act (41 U.S.C. 253b) is amended by striking out
‘‘all’’ and inserting in lieu thereof ‘‘the’’.
SEC. 104. PREAWARD DEBRIEFINGS.

(a) ARMED SERVICES ACQUISITIONS.—Section 2305(b) of title 10, United States
Code, is amended—

(1) by striking out subparagraph (F) of paragraph (5);
(2) by redesignating paragraph (6) as paragraph (8); and
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(3) by inserting after paragraph (5) the following new paragraphs:
‘‘(6)(A) When the contracting officer excludes an offeror submitting a competitive

proposal from the competitive range (or otherwise excludes such an offeror from fur-
ther consideration prior to the final source selection decision), the excluded offeror
may request in writing, within three days after the date on which the excluded
offeror receives notice of its exclusion, a debriefing prior to award. The contracting
officer shall make every effort to debrief the unsuccessful offeror as soon as prac-
ticable and may refuse the request for a debriefing if it is not in the best interests
of the Government to conduct a debriefing at that time.

‘‘(B) The contracting officer is required to debrief an excluded offeror in accordance
with paragraph (5) of this section only if that offeror requested and was refused a
preaward debriefing under subparagraph (A) of this paragraph.

‘‘(C) The debriefing conducted under this subsection shall include—
‘‘(i) the executive agency’s evaluation of the significant elements in the

offeror’s offer;
‘‘(ii) a summary of the rationale for the offeror’s exclusion; and
‘‘(iii) reasonable responses to relevant questions posed by the debriefed offeror

as to whether source selection procedures set forth in the solicitation, applicable
regulations, and other applicable authorities were followed by the executive
agency.

‘‘(D) The debriefing conducted pursuant to this subsection may not disclose the
number or identity of other offerors and shall not disclose information about the
content, ranking, or evaluation of other offerors’ proposals.

‘‘(7) The contracting officer shall include a summary of any debriefing conducted
under paragraph (5) or (6) in the contract file.’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—Section 303B of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253b) is amended—

(1) by striking out paragraph (6) of subsection (e);
(2) by redesignating subsections (f), (g), (h), and (i) as subsections (h), (i), (j),

and (k), respectively; and
(3) by inserting after subsection (e) the following new subsections:

‘‘(f)(1) When the contracting officer excludes an offeror submitting a competitive
proposal from the competitive range (or otherwise excludes such an offeror from fur-
ther consideration prior to the final source selection decision), the excluded offeror
may request in writing, within 3 days after the date on which the excluded offeror
receives notice of its exclusion, a debriefing prior to award. The contracting officer
shall make every effort to debrief the unsuccessful offeror as soon as practicable and
may refuse the request for a debriefing if it is not in the best interests of the Gov-
ernment to conduct a debriefing at that time.

‘‘(2) The contracting officer is required to debrief an excluded offeror in accordance
with subsection (e) of this section only if that offeror requested and was refused a
preaward debriefing under paragraph (1) of this subsection.

‘‘(3) The debriefing conducted under this subsection shall include—
‘‘(A) the executive agency’s evaluation of the significant elements in the

offeror’s offer;
‘‘(B) a summary of the rationale for the offeror’s exclusion; and
‘‘(C) reasonable responses to relevant questions posed by the debriefed offeror

as to whether source selection procedures set forth in the solicitation, applicable
regulations, and other applicable authorities were followed by the executive
agency.

‘‘(4) The debriefing conducted pursuant to this subsection may not disclose the
number or identity of other offerors and shall not disclose information about the
content, ranking, or evaluation of other offerors’ proposals.

‘‘(g) The contracting officer shall include a summary of the any debriefing con-
ducted under subsection (e) or (f) in the contract file.’’.
SEC. 105. CONTRACT TYPES.

(a) ARMED SERVICES ACQUISITIONS.—(1) Section 2306 of title 10, United States
Code, is amended—

(A) by inserting before the period at the end of subsection (a) the following:
‘‘, based on market conditions, established commercial practice (if any) for the
product or service being acquired, and sound business judgment’’;

(B) by striking out subsections (b), (d), (e), (f), and (h); and
(C) by redesignating subsection (g) as subsection (b).

(2) The heading of such section is amended to read as follows:
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‘‘§ 2306. Contract types’’.
(3) The item relating to section 2306 in the table of sections at the beginning of

chapter 137 of such title is amended to read as follows:
‘‘2306. Contract types.’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Section 304 of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 254) is amended—

(A) by inserting before the period at the end of the first sentence of subsection
(a) the following: ‘‘, based on market conditions, established commercial practice
(if any) for the product or service being acquired, and sound business judg-
ment’’;

(B) by striking out ‘‘Every contract awarded’’ in the second sentence of sub-
section (a) and all that follows through the end of the subsection; and

(C) in subsection (b), by striking out ‘‘used,’’ in the first sentence and all that
follows through the end of the subsection and inserting in lieu thereof ‘‘used.’’.

(2) The heading of such section is amended to read as follows:
‘‘SEC. 304. CONTRACT TYPES.’’.

(3) The item relating to section 304 in the table of contents for such Act (contained
in section 1(b)) is amended to read as follows:
‘‘Sec. 304. Contract types.’’.

(c) CONFORMING REPEALS.—(1) Sections 4540, 7212, and 9540 of title 10, United
States Code, are repealed.

(2) The table of sections at the beginning of chapter 433 of such title is amended
by striking out the item relating to section 4540.

(3) The table of sections at the beginning of chapter 631 of such title is amended
by striking out the item relating to section 7212.

(4) The table of sections at the beginning of chapter 933 of such title is amended
by striking out the item relating to section 9540.

(d) CIVIL WORKS AUTHORITY.—(1) Part IV of subtitle A of title 10, United States
Code, is amended—

(A) by transferring section 2855 to the end of chapter 137; and
(B) by striking out the section heading and subsection (a) of such section and

inserting in lieu thereof the following:
‘‘§ 2332. Contracts for architectural and engineering services

‘‘(a) The Secretary of Defense and the Secretaries of the military departments may
enter into contracts for architectural and engineering services in connection with a
military construction or family housing project or for other Department of Defense
or military department purposes. Such contracts shall be awarded in accordance
with the Brooks Architect-Engineers Act (40 U.S.C. 541 et seq.).’’.

(2) The table of sections at the beginning of chapter 137 of such title is amended
by adding at the end the following new item:
‘‘2332. Contracts for architectural and engineering services.’’.

(3) The table of sections at the beginning of chapter 169 of such title is amended
by striking out the item relating to section 2855.
SEC. 106. CONTRACTOR PERFORMANCE.

(a) REQUIREMENT FOR SYSTEM.—The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.) is amended by adding at the end the following new section:
‘‘SEC. 35. CONTRACTOR PERFORMANCE.

‘‘(a) VERIFICATION SYSTEM.—
‘‘(1) REQUIREMENT.—The Federal Acquisition Regulation shall provide for a

contractor verification system in accordance with this section.
‘‘(2) PROCEDURES.—The Federal Acquisition Regulation shall provide proce-

dures for the head of an executive agency to follow in order to verify a contrac-
tor as eligible to compete for contracts to furnish property or services that are
procured by the executive agency on a recurring basis.

‘‘(3) NOTIFICATION.—The procedures shall include a requirement that the
head of an executive agency provide for the publication of appropriate notifica-
tion about the verification system in the Commerce Business Daily.

‘‘(b) EVALUATION.—(1) Under the procedures referred to in subsection (a)(2), the
head of an executive agency in granting a verification to a contractor shall use the
following factors as the basis of the evaluation:

‘‘(A) The efficiency and effectiveness of its business practices.
‘‘(B) The level of quality of its product or service.
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‘‘(C) Past performance of the contractor with regard to the particular property
or service.

‘‘(2)(A) The evaluation of past performance may include performance under—
‘‘(i) a contract with an executive agency of the Federal Government;
‘‘(ii) a contract with an agency of a State or local government; or
‘‘(iii) a contract with an entity in the private sector.

‘‘(B) The procedures shall include a requirement that, in the case of a contractor
with respect to which there is no information on past contract performance or with
respect to which information on past contract performance is not available, the con-
tractor may not be evaluated favorably or unfavorably on the factor of past perform-
ance.

‘‘(c) OPPORTUNITY FOR ALL INTERESTED SOURCES.—The Federal Acquisition Regu-
lation shall provide procedures for ensuring that all interested sources, including
small businesses, have a fair opportunity to be considered for verification under the
verification system.

‘‘(d) PROCUREMENT FROM VERIFIED CONTRACTORS.—The Federal Acquisition Regu-
lation shall provide procedures under which the head of an executive agency may
enter into a contract for the procurement of property or services referred to in sub-
section (a)(2) on the basis of a competition in accordance with section 2304 of title
10, United States Code, or section 303 of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 253) for contractors verified with respect to such
property or services pursuant to the contractor verification system.

‘‘(e) TERMINATION OF VERIFICATION.—The Federal Acquisition Regulation shall
provide procedures under which the head of an executive agency—

‘‘(1) may provide for the termination of a verification granted a contractor
under this section upon the expiration of a period specified by the head of an
executive agency;

‘‘(2) may revoke a verification granted a contractor under this section upon
a determination that the quality of performance of the contractor does not meet
standards applied by the head of the executive agency as of the time of the rev-
ocation decision; and

‘‘(3) may provide that a contractor whose verification is terminated or revoked
will have a fair opportunity to be considered for reentry into the verification
system.

‘‘(f) SPECIAL APPLICABILITY RULE.—Notwithstanding section 34, the verification
system shall apply to the procurement of commercial items.’’.

(b) REPEALS.—Section 2319 of title 10, United States Code, is repealed. Section
303C of the Federal Property and Administrative Services Act of 1949 (41 U.S.C.
253c) is repealed.

(c) CLERICAL AMENDMENTS.—(1) The table of contents for the Office of Federal
Procurement Policy Act (contained in section 1(b)) is amended by adding at the end
the following new item:
‘‘Sec. 35. Contractor performance.’’.

(2) The table of sections at the beginning of chapter 137 of title 10, United States
Code, is amended by striking out the item relating to section 2319.

(3) The table of contents for the Federal Property and Administrative Services Act
of 1949 (contained in section 1(b)) is amended by striking out the item relating to
section 303C.

TITLE II—COMMERCIAL ITEMS

SEC. 201. COMMERCIAL ITEM EXCEPTION TO REQUIREMENT FOR COST OR PRICING DATA
AND INFORMATION LIMITATIONS.

(a) ARMED SERVICES ACQUISITIONS.—(1) Subsections (b), (c), and (d) of section
2306a of title 10, United States Code, are amended to read as follows:

‘‘(b) EXCEPTIONS.—
‘‘(1) IN GENERAL.—Submission of cost or pricing data shall not be required

under subsection (a) in the case of a contract, a subcontract, or modification of
a contract or subcontract—

‘‘(A) for which the price agreed upon is based on—
‘‘(i) adequate price competition; or
‘‘(ii) prices set by law or regulation;

‘‘(B) for the acquisition of a commercial item; or
‘‘(C) in an exceptional case when the head of the procuring activity, with-

out delegation, determines that the requirements of this section may be
waived and justifies in writing the reasons for such determination.
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‘‘(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR COMMERCIAL
ITEMS.—In the case of a modification of a contract or subcontract for a commer-
cial item that is not covered by the exception on the submission of cost or pric-
ing data in paragraph (1)(A) or (1)(B), submission of cost or pricing data shall
not be required under subsection (a) if—

‘‘(A) the contract or subcontract being modified is a contract or sub-
contract for which submission of cost or pricing data may not be required
by reason of paragraph (1)(A) or (1)(B); and

‘‘(B) the modification would not change the contract or subcontract, as the
case may be, from a contract or subcontract for the acquisition of a commer-
cial item to a contract or subcontract for the acquisition of an item other
than a commercial item.

‘‘(c) AUTHORITY TO REQUIRE COST OR PRICING DATA ON BELOW-THRESHOLD CON-
TRACTS.—(1) Subject to paragraph (2), when certified cost or pricing data are not
required to be submitted by subsection (a) for a contract, subcontract, or modifica-
tion of a contract or subcontract, such data may nevertheless be required to be sub-
mitted by the head of the procuring activity, but only if the head of the procuring
activity determines that such data are necessary for the evaluation by the agency
of the reasonableness of the price of the contract, subcontract, or modification of a
contract or subcontract. In any case in which the head of the procuring activity re-
quires such data to be submitted under this subsection, the head of the procuring
activity shall justify in writing the reason for such requirement.

‘‘(2) The head of the procuring activity may not require certified cost or pricing
data to be submitted under this paragraph for any contract or subcontract, or modi-
fication of a contract or subcontract, covered by the exceptions in subparagraph (A)
or (B) of subsection (b)(1).

‘‘(3) The head of a procuring activity may not delegate functions under this para-
graph.

‘‘(d) LIMITATIONS ON OTHER INFORMATION.—The Federal Acquisition Regulation
shall include the following:

‘‘(1) Provisions concerning the types of information that contracting officers
may consider in determining whether the price of a procurement to the Govern-
ment is fair and reasonable when certified cost or pricing data are not required
to be submitted under this section, including appropriate information on the
prices at which the same item or similar items have previously been sold that
is adequate for evaluating the reasonableness of the price of the proposed con-
tract or subcontract for the procurement.

‘‘(2) Reasonable limitations on requests for sales data relating to commercial
items.

‘‘(3) A requirement that a contracting officer shall, to the maximum extent
practicable, limit the scope of any request for information relating to commer-
cial items from an offeror to only that information that is in the form regularly
maintained by the offeror in commercial operations.

‘‘(4) A statement that any information received relating to commercial items
that is exempt from disclosure under section 552(b) of title 5 shall not be dis-
closed by the Federal Government.’’.

(2) Section 2306a of such title is further amended—
(A) by striking out subsection (h); and
(B) by redesignating subsection (i) as subsection (h).

(3) Section 2375 of title 10, United States Code, is amended by striking out sub-
section (c).

(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Subsections (b), (c) and (d) of section
304A of the Federal Property and Administrative Services Act of 1949 (41 U.S.C.
254b) are amended to read as follows:

‘‘(b) EXCEPTIONS.—
‘‘(1) IN GENERAL.—Submission of cost or pricing data shall not be required

under subsection (a) in the case of a contract, a subcontract, or a modification
of a contract or subcontract—

‘‘(A) for which the price agreed upon is based on—
‘‘(i) adequate price competition; or
‘‘(ii) prices set by law or regulation;

‘‘(B) for the acquisition of a commercial item; or
‘‘(C) in an exceptional case when the head of the procuring activity, with-

out delegation, determines that the requirements of this section may be
waived and justifies in writing the reasons for such determination.

‘‘(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR COMMERCIAL
ITEMS.—In the case of a modification of a contract or subcontract for a commer-
cial item that is not covered by the exception on the submission of cost or pric-



13

ing data in paragraph (1)(A) or (1)(B), submission of cost or pricing data shall
not be required under subsection (a) if—

‘‘(A) the contract or subcontract being modified is a contract or sub-
contract for which submission of cost or pricing data may not be required
by reason of paragraph (1)(A) or (1)(B); and

‘‘(B) the modification would not change the contract or subcontract, as the
case may be, from a contract or subcontract for the acquisition of a commer-
cial item to a contract or subcontract for the acquisition of an item other
than a commercial item.

‘‘(c) AUTHORITY TO REQUIRE COST OR PRICING DATA ON BELOW-THRESHOLD CON-
TRACTS.—(1) Subject to paragraph (2), when certified cost or pricing data are not
required to be submitted by subsection (a) for a contract, subcontract, or modifica-
tion of a contract or subcontract, such data may nevertheless be required to be sub-
mitted by the head of the procuring activity, but only if the head of the procuring
activity determines that such data are necessary for the evaluation by the agency
of the reasonableness of the price of the contract, subcontract, or modification of a
contract or subcontract. In any case in which the head of the procuring activity re-
quires such data to be submitted under this subsection, the head of the procuring
activity shall justify in writing the reason for such requirement.

‘‘(2) The head of the procuring activity may not require certified cost or pricing
data to be submitted under this paragraph for any contract or subcontract, or modi-
fication of a contract or subcontract, covered by the exceptions in subparagraph (A)
or (B) of subsection (b)(1).

‘‘(3) The head of a procuring activity may not delegate the functions under this
paragraph.

‘‘(d) LIMITATIONS ON OTHER INFORMATION.—The Federal Acquisition Regulation
shall include the following:

‘‘(1) Provisions concerning the types of information that contracting officers
may consider in determining whether the price of a procurement to the Govern-
ment is fair and reasonable when certified cost or pricing data are not required
to be submitted under this section, including appropriate information on the
prices at which the same item or similar items have previously been sold that
is adequate for evaluating the reasonableness of the price of the proposed con-
tract or subcontract for the procurement.

‘‘(2) Reasonable limitations on requests for sales data relating to commercial
items.

‘‘(3) A requirement that a contracting officer shall, to the maximum extent
practicable, limit the scope of any request for information relating to commer-
cial items from an offeror to only that information that is in the form regularly
maintained by the offeror in commercial operations.

‘‘(4) A statement that any information received relating to commercial items
that is exempt from disclosure under section 552(b) of title 5 shall not be dis-
closed by the Federal Government.’’.

(2) Section 304A of such Act is further amended—
(A) by striking out subsection (h); and
(B) by redesignating subsection (i) as subsection (h).

SEC. 202. APPLICATION OF SIMPLIFIED PROCEDURES TO COMMERCIAL ITEMS.

(a) ARMED SERVICES ACQUISITIONS.—Section 2304(e) of title 10, United States
Code, as amended by section 101(a), is further amended—

(1) in paragraph (1), by inserting after ‘‘special simplified procedures’’ the fol-
lowing: ‘‘for purchases of commercial items and’’; and

(2) by adding at the end the following new paragraph:
‘‘(4) The Federal Acquisition Regulation shall provide that, in the case of a pur-

chase of commercial items in an amount greater than the simplified acquisition
threshold, the head of an agency—

‘‘(A) may not conduct the purchase on a sole source basis unless the need to
do so is justified in writing and approved in accordance with the Federal Acqui-
sition Regulation; and

‘‘(B) shall include in the contract file a written description of the procedures
used in awarding the contract and the number of offers received.’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—Section 303(e) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253), as amended by section 101(b),
is further amended—

(1) in paragraph (1), by inserting after ‘‘special simplified procedures’’ the fol-
lowing: ‘‘for purchases of commercial items and’’; and

(2) by adding at the end the following new paragraph:



14

‘‘(5) The Federal Acquisition Regulation shall provide that, in the case of a pur-
chase of commercial items in an amount greater than the simplified acquisition
threshold, an executive agency—

‘‘(A) may not conduct the purchase on a sole source basis unless the need to
do so is justified in writing and approved in accordance with the Federal Acqui-
sition Regulation; and

‘‘(B) shall include in the contract file a written description of the procedures
used in awarding the contract and the number of offers received.’’.

(c) SIMPLIFIED NOTICE.—Section 18 of the Office of Federal Procurement Policy
Act (41 U.S.C. 416) is amended—

(1) in subsection (a)(5) (as redesignated by section 101(c))—
(A) by striking out ‘‘limited’’; and
(B) by inserting before ‘‘submission’’ the following: ‘‘issuance of solicita-

tions and the’’; and
(2) in subsection (b)(6), by striking out ‘‘threshold—’’ and inserting in lieu

thereof ‘‘threshold, or a contract for the procurement of commercial items using
simplified procedures—’’.

SEC. 203. AMENDMENT TO DEFINITION OF COMMERCIAL ITEMS.

Section 4(12)(F) of the Office of Federal Procurement Policy Act (41 U.S.C.
403(12)(F)) is amended by striking out ‘‘catalog’’.
SEC. 204. INAPPLICABILITY OF COST ACCOUNTING STANDARDS TO CONTRACTS AND SUB-

CONTRACTS FOR COMMERCIAL ITEMS.

Subparagraph (B) of section 26(f)(2) of the Office of Federal Procurement Policy
Act (41 U.S.C. 422(f)(2)) is amended—

(1) by striking out clause (i) and inserting in lieu thereof the following:
‘‘(i) Contracts or subcontracts for the acquisition of commercial items.’’; and
(2) by striking out clause (iii).

TITLE III—ADDITIONAL REFORM PROVISIONS

SEC. 301. GOVERNMENT RELIANCE ON THE PRIVATE SECTOR.

(a) GOVERNMENT RELIANCE ON THE PRIVATE SECTOR.—The Office of Federal Pro-
curement Policy Act (41 U.S.C. 401 et seq.) is amended by inserting after section
16 the following new section:
‘‘SEC. 17. GOVERNMENT RELIANCE ON THE PRIVATE SECTOR.

‘‘It is the policy of the Federal Government to rely on the private sector to supply
the products and services the Federal Government needs.’’.

(b) CLERICAL AMENDMENT.—The table of contents for the Office of Federal Pro-
curement Policy Act (contained in section 1(b)) is amended by inserting after the
item relating to section 16 the following new item:
‘‘Sec. 17. Government reliance on the private sector.’’.

SEC. 302. ELIMINATION OF CERTAIN CERTIFICATION REQUIREMENTS.

(a) ELIMINATION OF CERTAIN STATUTORY CERTIFICATION REQUIREMENTS.—(1)(A)
Section 2410 of title 10, United States Code, is amended—

(i) in the heading, by striking out ‘‘: certification’’; and
(ii) in subsection (a)—

(I) in the heading, by striking out ‘‘CERTIFICATION’’;
(II) by striking out ‘‘unless’’ and all that follows through ‘‘that—’’ and in-

serting in lieu thereof ‘‘unless—’’; and
(III) in paragraph (2), by striking out ‘‘to the best of that person’s knowl-

edge and belief’’.
(B) The item relating to section 2410 in the table of sections at the beginning of

chapter 141 of such title is amended to read as follows:
‘‘Sec. 2410. Requests for equitable adjustment or other relief.’’.

(2) Section 2410b of title 10, United States Code, is amended in paragraph (2) by
striking out ‘‘certification and’’.

(3) Section 1352(b)(2) of title 31, United States Code, is amended—
(A) by striking out subparagraph (C); and
(B) by inserting ‘‘and’’ after the semicolon at the end of subparagraph (A).

(4) Section 5152 of the Drug-Free Workplace Act of 1988 (41 U.S.C. 701) is
amended—

(A) in subsection (a)(1), by striking out ‘‘has certified to the contracting agen-
cy that it will’’ and inserting in lieu thereof ‘‘agrees to’’;
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(B) in subsection (a)(2), by striking out ‘‘contract includes a certification by
the individual’’ and inserting in lieu thereof ‘‘individual agrees’’; and

(C) in subsection (b)(1)—
(i) by striking out subparagraph (A);
(ii) by redesignating subparagraph (B) as subparagraph (A) and in that

subparagraph by striking out ‘‘such certification by failing to carry out’’;
and

(iii) by redesignating subparagraph (C) as subparagraph (B).
(b) ELIMINATION OF CERTAIN REGULATORY CERTIFICATION REQUIREMENTS.—

(1) CURRENT CERTIFICATION REQUIREMENTS.—(A) Not later than 210 days
after the date of the enactment of this Act, any certification required of contrac-
tors or offerors by the Federal Acquisition Regulation that is not specifically im-
posed by statute shall be removed by the Administrator for Federal Procure-
ment Policy from the Federal Acquisition Regulation unless—

(i) written justification for such certification is provided to the Adminis-
trator by the Federal Acquisition Regulatory Council; and

(ii) the Administrator approves in writing the retention of such certifi-
cation.

(B)(i) Not later than 210 days after the date of the enactment of this Act, any
certification required of contractors or offerors by a procurement regulation of
an executive agency that is not specifically imposed by statute shall be removed
by the head of the executive agency from such regulation unless—

(I) written justification for such certification is provided to the head of the
executive agency by the senior procurement executive; and

(II) the head of the executive agency approves in writing the retention of
such certification.

(ii) For purposes of clause (i), the term ‘‘head of the executive agency’’ with
respect to a military department means the Secretary of Defense.

(iii) The Secretary of Defense may delegate his duties under this subpara-
graph only to the Under Secretary of Defense for Acquisition and Technology.

(2) FUTURE CERTIFICATION REQUIREMENTS.—(A) Section 29 of the Office of
Federal Procurement Policy Act (41 U.S.C. 425) is amended—

(i) by amending the heading to read as follows:
‘‘SEC. 29. CONTRACT CLAUSES AND CERTIFICATIONS.’’;

(ii) by inserting ‘‘(a) NONSTANDARD CONTRACT CLAUSES.—’’ before ‘‘The
Federal Acquisition’’; and

(iii) by adding at the end the following new subsection:
‘‘(b) PROHIBITION ON CERTIFICATION REQUIREMENTS.—(1) A requirement for a cer-

tification by a contractor or offeror may not be included in the Federal Acquisition
Regulation unless—

‘‘(A) the certification is specifically imposed by statute; or
‘‘(B) written justification for such certification is provided to the Adminis-

trator for Federal Procurement Policy by the Federal Acquisition Regulatory
Council, and the Administrator approves in writing the inclusion of such certifi-
cation.

‘‘(2)(A) A requirement for a certification by a contractor or offeror may not be in-
cluded in a procurement regulation of an executive agency unless—

‘‘(i) the certification is specifically imposed by statute; or
‘‘(ii) written justification for such certification is provided to the head of the

executive agency by the senior procurement executive of the agency, and the
head of the executive agency approves in writing the inclusion of such certifi-
cation.

‘‘(B) For purposes of subparagraph (A), the term ‘head of the executive agency’
with respect to a military department means the Secretary of Defense.

‘‘(C) The Secretary of Defense may delegate his duties under this paragraph only
to the Under Secretary of Defense for Acquisition and Technology.’’.

(B) The item relating to section 29 in the table of contents for the Office of Fed-
eral Procurement Policy Act (contained in section 1(b)) (41 U.S.C. 401 note) is
amended to read as follows:
‘‘Sec. 29. Contract clauses and certifications.’’.

SEC. 303. AMENDMENT TO COMMENCEMENT AND EXPIRATION OF AUTHORITY TO CONDUCT
CERTAIN TESTS OF PROCUREMENT PROCEDURES.

Subsection (j) of section 5061 of the Federal Acquisition Streamlining Act of 1994
(41 U.S.C. 413 note) is amended to read as follows:

‘‘(j) COMMENCEMENT AND EXPIRATION OF AUTHORITY.—The authority to conduct a
test under subsection (a) in an agency and to award contracts under such a test
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shall take effect on August 1, 1995, and shall expire on August 1, 2000. Contracts
entered into before such authority expires in an agency pursuant to a test shall re-
main in effect, notwithstanding the expiration of the authority to conduct the test
under this section.’’.
SEC. 304. INTERNATIONAL COMPETITIVENESS.

(a) REPEAL OF PROVISION RELATING TO RESEARCH, DEVELOPMENT, AND PRODUC-
TION COSTS.—

(1) Subject to paragraph (2), section 21(e) of the Arms Export Control Act (22
U.S.C. 2761(e)) is amended—

(A) by inserting ‘‘and’’ after the semicolon at the end of paragraph (1)(A);
(B) by striking out subparagraph (B) of paragraph (1);
(C) by redesignating subparagraph (C) of paragraph (1) as subparagraph

(B);
(D) by striking out paragraph (2); and
(E) by redesignating paragraph (3) as paragraph (2).

(2) Paragraph (1) shall be effective only if—
(A) the President, in the budget of the President for fiscal year 1997, pro-

poses legislation that if enacted would be qualifying offsetting legislation;
and

(B) there is enacted by October 1, 1996, qualifying offsetting legislation.
(3) If the conditions in paragraph (2) are met, then the amendments made

by paragraph (1) shall take effect on October 1, 1996.
(4) For purposes of this subsection:

(A) The term ‘‘qualifying offsetting legislation’’ means legislation that in-
cludes provisions that—

(i) offset fully the estimated revenues lost as a result of the amend-
ments made by paragraph (1) for each of the fiscal years 1997 through
2000;

(ii) expressly state that they are enacted for the purpose of the offset
described in clause (i); and

(iii) are included in full on the PayGo scorecard.
(B) The term ‘‘PayGo scorecard’’ means the estimates that are made with

respect to fiscal years through fiscal year 2000 by the Director of the Con-
gressional Budget Office and the Director of the Office of Management and
Budget under section 252(d) of the Balanced Budget and Emergency Deficit
Control Act of 1985.

(b) EFFECTIVE DATES.—The amendments made by subsection (a) shall be effective
with respect to sales agreements pursuant to sections 21 and 22 of the Arms Export
Control Act (22 U.S.C. 2761 and 2762) entered into during the period beginning on
October 1, 1996, and ending on September 30, 2000.
SEC. 305. PROCUREMENT INTEGRITY.

(a) AMENDMENT OF PROCUREMENT INTEGRITY PROVISION.—Section 27 of the Office
of Federal Procurement Policy Act (41 U.S.C. 423) is amended to read as follows:
‘‘SEC. 27. RESTRICTIONS ON DISCLOSING AND OBTAINING CONTRACTOR BID OR PROPOSAL

INFORMATION OR SOURCE SELECTION INFORMATION.

‘‘(a) PROHIBITION ON DISCLOSING PROCUREMENT INFORMATION.—(1) A person de-
scribed in paragraph (2) shall not, other than as provided by law, knowingly disclose
contractor bid or proposal information or source selection information before the
award of a Federal agency procurement contract to which the information relates.

‘‘(2) Paragraph (1) applies to any person who—
‘‘(A) is a present or former officer or employee of the United States, or a per-

son who is acting or has acted for or on behalf of, or who is advising or has
advised the United States with respect to, a Federal agency procurement; and

‘‘(B) by virtue of that office, employment, or relationship has or had access
to contractor bid or proposal information or source selection information.

‘‘(b) PROHIBITION ON OBTAINING PROCUREMENT INFORMATION.—A person shall not,
other than as provided by law, knowingly obtain contractor bid or proposal informa-
tion or source selection information before the award of a Federal agency procure-
ment contract to which the information relates.

‘‘(c) PROHIBITION ON DISCLOSING OR OBTAINING PROCUREMENT INFORMATION IN
CONNECTION WITH A PROTEST.—(1) A person shall not, other than as provided by
law, knowingly violate the terms of a protective order described in paragraph (2)
by disclosing or obtaining contractor bid or proposal information or source selection
information related to the procurement contract concerned.
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‘‘(2) Paragraph (1) applies to any protective order issued by the Defense Board or
the Civilian Board in connection with a protest against the award or proposed
award of a Federal agency procurement contract.

‘‘(d) PENALTIES AND ADMINISTRATIVE ACTIONS.—
‘‘(1) CRIMINAL PENALTIES.—

‘‘(A) Whoever engages in conduct constituting an offense under subsection
(a), (b), or (c) shall be imprisoned for not more than one year or fined as
provided under title 18, United States Code, or both.

‘‘(B) Whoever engages in conduct constituting an offense under subsection
(a), (b), or (c) for the purpose of either—

‘‘(i) exchanging the information covered by such subsection for any-
thing of value, or

‘‘(ii) obtaining or giving anyone a competitive advantage in the award
of a Federal agency procurement contract,

shall be imprisoned for not more than 15 years or fined as provided under
title 18, United States Code, or both.

‘‘(2) CIVIL PENALTIES.—The Attorney General may bring a civil action in the
appropriate United States district court against any person who engages in con-
duct constituting an offense under subsection (a), (b), or (c). Upon proof of such
conduct by a preponderance of the evidence, the person is subject to a civil pen-
alty. An individual who engages in such conduct is subject to a civil penalty of
not more than $50,000 for each violation plus twice the amount of compensation
which the individual received or offered for the prohibited conduct. An organiza-
tion that engages in such conduct is subject to a civil penalty of not more than
$500,000 for each violation plus twice the amount of compensation which the
organization received or offered for the prohibited conduct.

‘‘(3) ADMINISTRATIVE ACTIONS.—(A) If a Federal agency receives information
that a contractor or a person has engaged in conduct constituting an offense
under subsection (a), (b), or (c), the Federal agency shall consider taking one
or more of the following actions, as appropriate:

‘‘(i) Cancellation of the Federal agency procurement, if a contract has not
yet been awarded.

‘‘(ii) Rescission of a contract with respect to which—
‘‘(I) the contractor or someone acting for the contractor has been con-

victed for an offense under subsection (a), (b), or (c), or
‘‘(II) the head of the agency that awarded the contract has deter-

mined, based upon a preponderance of the evidence, that the contractor
or someone acting for the contractor has engaged in conduct constitut-
ing such an offense.

‘‘(iii) Initiation of suspension or debarment proceedings for the protection
of the Government in accordance with procedures in the Federal Acquisi-
tion Regulation.

‘‘(iv) Initiation of adverse personnel action, pursuant to the procedures in
chapter 75 of title 5, United States Code, or other applicable law or regula-
tion.

‘‘(B) If a Federal agency rescinds a contract pursuant to subparagraph (A)(ii),
the United States is entitled to recover, in addition to any penalty prescribed
by law, the amount expended under the contract.

‘‘(C) For purposes of any suspension or debarment proceedings initiated pur-
suant to subparagraph (A)(iii), engaging in conduct constituting an offense
under subsection (a), (b), or (c) affects the present responsibility of a Govern-
ment contractor or subcontractor.

‘‘(e) DEFINITIONS.—As used in this section:
‘‘(1) The term ‘contractor bid or proposal information’ means any of the follow-

ing information submitted to a Federal agency as part of or in connection with
a bid or proposal to enter into a Federal agency procurement contract, if that
information has not been previously made available to the public or disclosed
publicly:

‘‘(A) Cost or pricing data (as defined by section 2306a(h) of title 10, Unit-
ed States Code, with respect to procurements subject to that section, and
section 304A(h) of Federal Property and Administrative Services Act of
1949 (41 U.S.C. 254b(h), with respect to procurements subject to that sec-
tion).

‘‘(B) Indirect costs and direct labor rates.
‘‘(C) Proprietary information about manufacturing processes, operations,

or techniques marked by the contractor in accordance with applicable law
or regulation.
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‘‘(D) Information marked by the contractor as ‘contractor bid or proposal
information’, in accordance with applicable law or regulation.

‘‘(2) The term ‘source selection information’ means any of the following infor-
mation prepared for use by a Federal agency for the purpose of evaluating a
bid or proposal to enter into a Federal agency procurement contract, if that in-
formation has not been previously made available to the public or disclosed pub-
licly:

‘‘(A) Bid prices submitted in response to a Federal agency solicitation for
sealed bids, or lists of those bid prices before public bid opening.

‘‘(B) Proposed costs or prices submitted in response to a Federal agency
solicitation, or lists of those proposed costs or prices.

‘‘(C) Source selection plans.
‘‘(D) Technical evaluation plans.
‘‘(E) Technical evaluations of proposals.
‘‘(F) Cost or price evaluations of proposals.
‘‘(G) Competitive range determinations that identify proposals that have

a reasonable chance of being selected for award of a contract.
‘‘(H) Rankings of bids, proposals, or competitors.
‘‘(I) The reports and evaluations of source selection panels, boards, or ad-

visory councils.
‘‘(J) Other information marked as ‘source selection information’ based on

a case-by-case determination by the head of the agency, his designee, or the
contracting officer that its disclosure would jeopardize the integrity or suc-
cessful completion of the Federal agency procurement to which the informa-
tion relates.

‘‘(3) The term ‘Federal agency’ has the meaning provided such term in section
3 of the Federal Property and Administrative Services Act of 1949 (40 U.S.C.
472).

‘‘(4) The term ‘Federal agency procurement’ means the acquisition (by using
competitive procedures and awarding a contract) of goods or services (including
construction) from non-Federal sources by a Federal agency using appropriated
funds.

‘‘(5) The term ‘contracting officer’ means a person who, by appointment in ac-
cordance with applicable regulations, has the authority to enter into a Federal
agency procurement contract on behalf of the Government and to make deter-
minations and findings with respect to such a contract.

‘‘(6) The term ‘protest’ means a written objection by an interested party to the
award or proposed award of a Federal agency procurement contract, pursuant
to title IV of the Federal Acquisition Reform Act of 1995.

‘‘(f) LIMITATION ON PROTESTS.—No person may file a protest against the award or
proposed award of a Federal agency procurement contract alleging an offense under
subsection (a), (b), or (c), of this section, nor may the Defense Board or the Civilian
Board consider such an allegation in deciding a protest, unless that person reported
to the Federal agency responsible for the procurement information that the person
believed constituted evidence of the offense no later than 14 days after the person
first discovered the possible offense.

‘‘(g) SAVINGS PROVISIONS.—This section does not—
‘‘(1) restrict the disclosure of information to, or its receipt by, any person or

class of persons authorized, in accordance with applicable agency regulations or
procedures, to receive that information;

‘‘(2) restrict a contractor from disclosing its own bid or proposal information
or the recipient from receiving that information;

‘‘(3) restrict the disclosure or receipt of information relating to a Federal agen-
cy procurement after it has been canceled by the Federal agency before contract
award unless the Federal agency plans to resume the procurement;

‘‘(4) prohibit individual meetings between a Federal agency employee and an
offeror or potential offeror for, or a recipient of, a contract or subcontract under
a Federal agency procurement, provided that unauthorized disclosure or receipt
of contractor bid or proposal information or source selection information does
not occur;

‘‘(5) authorize the withholding of information from, nor restrict its receipt by,
Congress, a committee or subcommittee of Congress, the Comptroller General,
a Federal agency, or an inspector general of a Federal agency;

‘‘(6) authorize the withholding of information from, nor restrict its receipt by,
the Defense Board or the Civilian Board in the course of a protest against the
award or proposed award of a Federal agency procurement contract; or

‘‘(7) limit the applicability of any requirements, sanctions, contract penalties,
and remedies established under any other law or regulation.’’.
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(b) REPEALS.—The following provisions of law are repealed:
(1) Sections 2397, 2397a, 2397b, and 2397c of title 10, United States Code.
(2) Section 33 of the Federal Energy Administration Act of 1974 (15 U.S.C.

789).
(3) Section 281 of title 18, United States Code.
(4) Subsection (c) of section 32 of the Office of Federal Procurement Policy Act

(41 U.S.C. 428).
(5) The first section 19 of the Federal Nonnuclear Energy Research and De-

velopment Act of 1974 (42 U.S.C. 5918).
(c) CLERICAL AMENDMENTS.—

(1) The table of sections at the beginning of chapter 141 of title 10, United
States Code, is amended by striking out the items relating to sections 2397,
2397a, 2397b, and 2397c.

(2) The table of sections at the beginning of chapter 15 of title 18, United
States Code, is amended by striking out the item relating to section 281.

(3) Section 32 of the Office of Federal Procurement Policy Act (41 U.S.C. 428)
is amended by redesignating subsections (d), (e), (f), and (g) as subsections (c),
(d), (e), and (f), respectively.

SEC. 306. FURTHER ACQUISITION STREAMLINING PROVISIONS.

(a) PURPOSE OF OFFICE OF FEDERAL PROCUREMENT POLICY.—(1) Section 5(a) of
the Office of Federal Procurement Policy Act (41 U.S.C. 404) is amended to read as
follows:

‘‘(a) To promote economy, efficiency, and effectiveness in the procurement of prop-
erty and services by the executive branch of the Federal Government, there shall
be an Office of Federal Procurement Policy (hereinafter referred to as the ‘Office’)
in the Office of Management and Budget to provide overall direction of Government-
wide procurement policies, regulations, procedures, and forms for executive agen-
cies.’’.

(2) Sections 2 and 3 of such Act (41 U.S.C. 401 and 402) are repealed.
(b) REPEAL OF REPORT REQUIREMENT.—Section 8 of the Office of Federal Procure-

ment Policy Act (41 U.S.C. 407) is repealed.
(c) REPEAL OF OBSOLETE PROVISIONS.—(1) Sections 10 and 11 of the Office of Fed-

eral Procurement Policy Act (41 U.S.C. 409 and 410) are repealed.
(d) CLERICAL AMENDMENTS.—The table of contents for the Office of Federal Pro-

curement Policy Act (contained in section 1(b)) is amended by striking out the items
relating to sections 2, 3, 8, 10, and 11.
SEC. 307. JUSTIFICATION OF MAJOR DEFENSE ACQUISITION PROGRAMS NOT MEETING

GOALS.

Section 2220(b) of title 10, United States Code, is amended by adding at the end
the following: ‘‘In addition, the Secretary shall include in such annual report a jus-
tification for the continuation of any program that—

‘‘(1) is more than 50 percent over the cost goal established for the develop-
ment, procurement, or operational phase of the program;

‘‘(2) fails to achieve at least 50 percent of the performance capability goals es-
tablished for the development, procurement, or operational phase of the pro-
gram; or

‘‘(3) is more than 50 percent behind schedule, as determined in accordance
with the schedule goal established for the development, procurement, or oper-
ational phase of the program.’’.

SEC. 308. ENHANCED PERFORMANCE INCENTIVES FOR ACQUISITION WORKFORCE.

(a) ARMED SERVICES ACQUISITIONS.—Subsection (b) of section 5001 of the Federal
Acquisition Streamlining Act of 1994 (Public Law 103–355; 108 Stat. 3350; 10
U.S.C. 2220 note) is amended—

(1) by redesignating paragraphs (1) and (2) as subparagraphs (A) and (B), re-
spectively;

(2) by designating the second sentence as paragraph (2);
(3) by inserting ‘‘(1)’’ after ‘‘(b) ENHANCED SYSTEM OF PERFORMANCE INCEN-

TIVES.—’’; and
(4) by adding at the end the following:

‘‘(3) The Secretary shall include in the enhanced system of incentives the follow-
ing:

‘‘(A) Pay bands.
‘‘(B) Significant and material pay and promotion incentives to be awarded,

and significant and material unfavorable personnel actions to be imposed, under
the system exclusively, or primarily, on the basis of the contributions of person-
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nel to the performance of the acquisition program in relation to cost goals, per-
formance goals, and schedule goals.

‘‘(C) Provisions for pay incentives and promotion incentives to be awarded
under the system.’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—Subsection (c) of section 5051 of the Federal
Acquisition Streamlining Act of 1994 (Public Law 103–355; 108 Stat. 3351; 41
U.S.C. 263 note) is amended—

(1) by redesignating subparagraphs (A) and (B) of paragraph (2) as clauses
(i) and (ii), respectively;

(2) by redesignating paragraphs (1) and (2) as subparagraphs (A) and (B), re-
spectively;

(3) by inserting ‘‘(1)’’ after ‘‘(c) ENHANCED SYSTEM OF PERFORMANCE INCEN-
TIVES.—’’; and

(4) by adding at the end the following:
‘‘(2) The Deputy Director shall include in the enhanced system of incentives under

paragraph (1)(B) the following:
‘‘(A) Pay bands.
‘‘(B) Significant and material pay and promotion incentives to be awarded,

and significant and material unfavorable personnel actions to be imposed, under
the system exclusively, or primarily, on the basis of the contributions of person-
nel to the performance of the acquisition program in relation to cost goals, per-
formance goals, and schedule goals.

‘‘(C) Provisions for pay incentives and promotion incentives to be awarded
under the system.’’.

SEC. 309. RESULTS ORIENTED ACQUISITION PROGRAM CYCLE.

Section 5002(a) of the Federal Acquisition Streamlining Act of 1994 (Public Law
103–355; 108 Stat. 3350) is amended—

(1) by inserting ‘‘(1)’’ before ‘‘to ensure’’; and
(2) by striking out the period at the end and inserting in lieu thereof the follow-

ing: ‘‘; (2) to ensure that the regulations compress the time periods associated with
developing, procuring, and making operational new systems; and (3) to ensure that
Department of Defense directives relating to development and procurement of infor-
mation systems (numbered in the 8000 series) and the Department of Defense direc-
tives numbered in the 5000 series are consolidated into one series of directives that
is consistent with such compressed time periods.’’.
SEC. 310. RAPID CONTRACTING GOAL.

(a) GOAL.—The Office of Federal Procurement Policy Act, as amended by section
106, is further amended by adding at the end the following new section:
‘‘SEC. 36. RAPID CONTRACTING GOAL.

‘‘The Administrator for Federal Procurement Policy shall establish a goal of reduc-
ing by 50 percent the time necessary for executive agencies to acquire an item for
the user of that item.’’.

(b) CLERICAL AMENDMENT.—The table of contents for such Act, contained in sec-
tion 1(b), is amended by adding at the end the following new item:
‘‘Sec. 36. Rapid contracting goal.’’.

SEC. 311. ENCOURAGEMENT OF MULTIYEAR CONTRACTING.

(a) ARMED SERVICES ACQUISITIONS.—Section 2306b(a) of title 10, United States
Code, is amended in the matter preceding paragraph (1) by striking out ‘‘may’’ and
inserting in lieu thereof ‘‘shall, to the maximum extent possible,’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—Section 304B(a) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 254c(a)) is amended in the matter
preceding paragraph (1) by striking out ‘‘may’’ and inserting in lieu thereof ‘‘shall,
to the maximum extent possible,’’.
SEC. 312. CONTRACTOR SHARE OF GAINS AND LOSSES FROM COST, SCHEDULE, AND PER-

FORMANCE EXPERIENCE.

(a) ARMED SERVICES ACQUISITIONS.—(1) Chapter 137 of title 10, United States
Code, is amended by inserting after section 2306b the following new section:
‘‘§ 2306c. Contractor share of gains and losses from cost, schedule, and per-

formance experience
‘‘The Federal Acquisition Regulation shall contain provisions to ensure that, for

any cost-type contract or incentive-type contract, the contractor may be rewarded for
contract performance exceeding the contract cost, schedule, or performance param-
eters to the benefit of the United States and may be penalized for failing to adhere
to cost, schedule, or performance parameters to the detriment of the United States.’’.
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(2) The table of sections at the beginning of such chapter is amended by inserting
after the item relating to section 2306b the following new item:
‘‘2306c. Contractor share of gains and losses from cost, schedule, and performance experience.’’.

(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Title III of the Federal Property and Ad-
ministrative Services Act of 1949 (41 U.S.C. 251 et seq.) is amended by inserting
after section 304C the following new section:
‘‘SEC. 304D. CONTRACTOR SHARE OF GAINS AND LOSSES FROM COST, SCHEDULE, AND PER-

FORMANCE EXPERIENCE.

‘‘The Federal Acquisition Regulation shall contain provisions to ensure that, for
any cost-type contract or incentive-type contract, the contractor may be rewarded for
contract performance exceeding the contract cost, schedule, or performance param-
eters to the benefit of the United States and may be penalized for failing to adhere
to cost, schedule, or performance parameters to the detriment of the United States.’’.

(2) The table of contents for such Act, contained in section 1(b), is amended by
inserting after the item relating to section 304C the following new item:
‘‘Sec. 304D. Contractor share of gains and losses from cost, schedule, and performance experience.’’.

SEC. 313. PHASE FUNDING OF DEFENSE ACQUISITION PROGRAMS.

Chapter 131 of title 10, United States Code, is amended by adding at the end the
following new section:
‘‘§ 2221. Funding for results oriented acquisition program cycle

‘‘Before initial funding is made available for the development, procurement, or
operational phase of an acquisition program for which an authorization of appro-
priations is required by section 114 of this title, the Secretary of Defense shall sub-
mit to Congress information about the objectives and plans for the conduct of that
phase and the funding requirements for the entire phase. The information shall
identify the intended user of the system to be acquired under the program and shall
include objective, quantifiable criteria for assessing the extent to which the objec-
tives and goals determined pursuant to section 2435 of this title are achieved.’’.

(2) The table of sections at the beginning of such chapter is amended by adding
at the end the following new item:
‘‘2221. Funding for results oriented acquisition program cycle.’’.

SEC. 314. IMPROVED DEPARTMENT OF DEFENSE CONTRACT PAYMENT PROCEDURES.

(a) REVIEW AND IMPROVEMENT OF PROCEDURES.—The Comptroller General of the
United States shall review commercial practices regarding accounts payable and,
considering the results of the review, develop standards for the Secretary of Defense
to consider using for improving the contract payment procedures and financial man-
agement systems of the Department of Defense.

(b) GAO REPORT.—Not later than September 30, 1996, the Comptroller General
shall submit to Congress a report containing the following matters:

(1) The weaknesses in the financial management processes of the Department
of Defense.

(2) Deviations of the Department of Defense payment procedures and finan-
cial management systems from the standards developed pursuant to subsection
(a), expressed quantitatively.

(3) The officials of the Department of Defense who are responsible for resolv-
ing the deviations.

SEC. 315. CONSIDERATION OF PAST PERFORMANCE IN ASSIGNMENT TO ACQUISITION POSI-
TIONS.

(a) REQUIREMENT.—Section 1701(a) of title 10, United States Code, is amended by
adding at the end the following: ‘‘The policies and procedures shall provide that edu-
cation and training in acquisition matters, and past performance of acquisition re-
sponsibilities, are major factors in the selection of personnel for assignment to ac-
quisition positions in the Department of Defense.’’.

(b) PERFORMANCE REQUIREMENTS FOR ASSIGNMENT.—(1) Section 1723(a) of title
10, United States Code, is amended by inserting ‘‘, including requirements relating
to demonstrated past performance of acquisition duties,’’ in the first sentence after
‘‘experience requirements’’.

(2) Section 1724(a)(2) of such title is amended by inserting before the semicolon
at the end the following: ‘‘and have demonstrated proficiency in the performance of
acquisition duties in the contracting position or positions previously held’’.

(3) Section 1735 of such title is amended—
(A) in subsection (b)—

(i) by striking out ‘‘and’’ at the end of paragraph (2);
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(ii) by striking out the period at the end of paragraph (3) and inserting
in lieu thereof ‘‘; and’’; and

(iii) by adding at the end the following:
‘‘(4) must have demonstrated proficiency in the performance of acquisition du-

ties.’’;
(B) in subsection (c)—

(i) by striking out ‘‘and’’ at the end of paragraph (2);
(ii) by striking out the period at the end of paragraph (3) and inserting

in lieu thereof ‘‘; and’’; and
(iii) by adding at the end the following:

‘‘(4) must have demonstrated proficiency in the performance of acquisition du-
ties.’’;

(C) in subsection (d), by inserting before the period at the end the following:
‘‘, and have demonstrated proficiency in the performance of acquisition duties’’;
and

(D) in subsection (e), by inserting before the period at the end the following:
‘‘, and have demonstrated proficiency in the performance of acquisition duties’’.

SEC. 316. ADDITIONAL DEPARTMENT OF DEFENSE PILOT PROGRAMS.

(a) ADDITIONAL PROGRAM AUTHORIZED FOR PARTICIPATION IN DEFENSE ACQUISI-
TION PILOT PROGRAM.—Section 5064 of the Federal Acquisition Streamlining Act of
1994 (P.L. 103–355; 108 Stat. 3359) is amended as follows:

(1) Subsection (a) is amended by adding at the end the following new para-
graph:

‘‘(6) JOINT STANDOFF WEAPON UNITARY VARIANT (JSOW-UV).—The Joint Stand-
off Weapon Unitary Variant program with respect to all contracts directly relat-
ed to the development and procurement of an air-delivered, standoff weapon
that incorporates a global positioning system-aided inertial navigation system,
a data link capability, and a unitary warhead.’’.

(2) Subsection (c) is amended—
(A) by striking out ‘‘and’’ at the end of paragraph (1);
(B) by striking out the period at the end of paragraph (2) and inserting

in lieu thereof ‘‘; and’’; and
(C) by adding at the end the following new paragraph:

‘‘(3) with respect to the program described in subsection (a)(6)—
‘‘(A) to apply any amendment or repeal of a provision of law made in the

Federal Acquisition Reform Act of 1995 to the pilot program before the ef-
fective date of such amendment or repeal; and

‘‘(B) to apply to a procurement of items other than commercial items
under such program any waiver or exception applicable under the Federal
Acquisition Streamlining Act of 1994 (Public Law 103–355) or the Federal
Acquisition Reform Act of 1995 (or an amendment made by a provision of
either Act) in the case of commercial items before the effective date of such
provision (or amendment), to the extent that the Secretary determines nec-
essary to test the application of such waiver or exception to procurements
of items other than commercial items.’’.

(b) DEFENSE ACQUISITION FACILITY-WIDE PILOT PROGRAM.—
(1) AUTHORITY TO CONDUCT FACILITY-WIDE PILOT PROGRAM.—The Secretary of

Defense may conduct a pilot program, to be known as the ‘‘defense facility-wide
pilot program’’, for the purpose of determining the potential for increasing the
efficiency and effectiveness of the acquisition process in facilities.

(2) SCOPE OF PROGRAM.—At a facility designated as a participant in the pilot
program, the pilot program shall consist of the following:

(A) All contracts and subcontracts for defense supplies and services that
are performed at the facility.

(B) All contracts and subcontracts performed elsewhere that the Sec-
retary determines are directly and substantially related to the production
of defense supplies and services at the facility and are necessary for the
pilot program.

(3) DESIGNATION OF PARTICIPATING FACILITIES.—(A) The Secretary may des-
ignate up to three facilities as participants in the defense facility-wide pilot pro-
gram.

(B) Subject to paragraph (7), the Secretary may determine the scope and du-
ration of a designation made under this paragraph.

(4) CRITERIA FOR DESIGNATION.—The Secretary may designate a facility under
paragraph (3) only if the Secretary determines that all or substantially all of
the contracts to be awarded and performed at the facility after the designation,
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and all or substantially all of the subcontracts to be awarded under those con-
tracts and performed at the facility after the designation, will be—

(A) for the production of supplies or services on a firm-fixed price basis;
(B) awarded without requiring the contractors or subcontractors to pro-

vide certified cost or pricing data pursuant to section 2306a of title 10,
United States Code; and

(C) awarded and administered without the application of cost accounting
standards under section 26(f) of the Office of Federal Procurement Policy
Act (41 U.S.C. 422(f)).

(5) EXEMPTION FROM CERTAIN REQUIREMENTS.—In the case of a contract or
subcontract that is to be performed at a facility designated for participation in
the defense facility-wide pilot program and that is subject to section 2306a of
title 10, United States Code, or section 26(f) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 422(f)), the Secretary of Defense may exempt such
contract or subcontract from the requirement to obtain certified cost or pricing
data under such section 2306a or the requirement to apply mandatory cost ac-
counting standards under such section 26(f) if the Secretary determines that the
contract or subcontract—

(A) is within the scope of the pilot program (as described in paragraph
(2)); and

(B) is fairly and reasonably priced based on information other than cer-
tified cost and pricing data.

(6) SPECIAL AUTHORITY.—The authority provided under paragraph (1) may in-
clude authority for the Secretary of Defense—

(A) to apply any amendment or repeal of a provision of law made in this
Act to the pilot program before the effective date of such amendment or re-
peal; and

(B) to apply to a procurement of items other than commercial items under
such program—

(i) any authority provided in the Federal Acquisition Streamlining
Act of 1994 (Public Law 103–355) (or in an amendment made by a pro-
vision of that Act) to waive a provision of law in the case of commercial
items, and

(ii) any exception applicable under this Act or the Federal Acquisition
Streamlining Act of 1994 (Public Law 103–355) (or an amendment
made by a provision of either Act) in the case of commercial items,

before the effective date of such provision (or amendment) to the extent
that the Secretary determines necessary to test the application of such
waiver or exception to procurements of items other than commercial items.

(7) APPLICABILITY.—(A) Paragraphs (5) and (6) apply with respect to—
(i) a contract that is awarded or modified during the period described in

subparagraph (B); and
(ii) a contract that is awarded before the beginning of such period and

is to be performed (or may be performed), in whole or in part, during such
period.

(B) The period referred to in subparagraph (A) is the period that begins 45
days after the date of the enactment of this Act and ends on September 30,
1998.

(8) COMMERCIAL PRACTICES ENCOURAGED.—With respect to contracts and sub-
contracts within the scope of the defense facility-wide pilot program, the Sec-
retary of Defense may, to the extent the Secretary determines appropriate and
in accordance with the law, adopt commercial practices in the administration
of contracts and subcontracts. Such commercial practices may include elimi-
nation of Government audit and access to records provisions; incorporation of
commercial oversight, inspection, and acceptance procedures; use of alternative
dispute resolution techniques (including arbitration); and elimination of contract
provisions authorizing the Government to make unilateral changes to contracts.

SEC. 317. VALUE ENGINEERING FOR FEDERAL AGENCIES.

(a) USE OF VALUE ENGINEERING.—The Office of Federal Procurement Policy Act
(41 U.S.C. 401 et seq.), as amended by section 310, is further amended by adding
at the end the following new section:
‘‘SEC. 37. VALUE ENGINEERING.

‘‘(a) IN GENERAL.—Each executive agency shall establish and maintain effective
value engineering procedures and processes.

‘‘(b) THRESHOLD.—The procedures and processes established pursuant to sub-
section (a) shall be applied to those programs, projects, systems, and products of an
executive agency that, in a ranking of all programs, projects, systems, and products
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of the agency according to greatest dollar value, are within the highest 20th percent-
ile.

‘‘(c) DEFINITION.—As used in this section, the term ‘value engineering’ means a
team effort, performed by qualified agency or contractor personnel, directed at ana-
lyzing the functions of a program, project, system, product, item of equipment, build-
ing, facility, service, or supply for the purpose of achieving the essential functions
at the lowest life-cycle cost that is consistent with required or improved perform-
ance, reliability, quality, and safety.’’.

(b) CLERICAL AMENDMENT.—The table of contents for such Act, contained in sec-
tion 1(b), is amended by adding at the end the following new item:
‘‘Sec. 37. Value engineering.’’.

SEC. 318. ACQUISITION WORKFORCE.

(a) ACQUISITION WORKFORCE.—(1) The Office of Federal Procurement Policy Act
(41 U.S.C. 401 et seq.), as amended by section 317, is further amended by adding
at the end the following new section:
‘‘SEC. 38. ACQUISITION WORKFORCE.

‘‘(a) APPLICABILITY.—This section does not apply to an executive agency that is
subject to chapter 87 of title 10, United States Code.

‘‘(b) MANAGEMENT POLICIES.—
‘‘(1) POLICIES AND PROCEDURES.—The head of each executive agency, after

consultation with the Administrator for Federal Procurement Policy, shall es-
tablish policies and procedures for the effective management (including acces-
sion, education, training, career development, and performance incentives) of
the acquisition workforce of the agency. The development of acquisition
workforce policies under this section shall be carried out consistent with the
merit system principles set forth in paragraphs (1) and (2) of section 2301(b)
of title 5, United States Code.

‘‘(2) UNIFORM IMPLEMENTATION.—The head of each executive agency shall en-
sure that, to the maximum extent practicable, acquisition workforce policies and
procedures established are uniform in their implementation throughout the
agency.

‘‘(3) GOVERNMENT-WIDE POLICIES AND EVALUATION.—The Administrator shall
issue policies to promote uniform implementation of this section by executive
agencies, with due regard for differences in program requirements among agen-
cies that may be appropriate and warranted in view of the agency mission. The
Administrator shall coordinate with the Deputy Director for Management of the
Office of Management and Budget to ensure that such policies are consistent
with the policies and procedures established and enhanced system of incentives
provided pursuant to section 5051(c) of the Federal Acquisition Streamlining
Act of 1994 (41 U.S.C. 263 note). The Administrator shall evaluate the imple-
mentation of the provisions of this section by executive agencies.

‘‘(c) SENIOR PROCUREMENT EXECUTIVE AUTHORITIES AND RESPONSIBILITIES.—Sub-
ject to the authority, direction, and control of the head of an executive agency, the
senior procurement executive of the agency shall carry out all powers, functions, and
duties of the head of the agency with respect to implementation of this section. The
senior procurement executive shall ensure that the policies of the head of the execu-
tive agency established in accordance with this section are implemented throughout
the agency.

‘‘(d) MANAGEMENT INFORMATION SYSTEMS.—The Administrator shall ensure that
the heads of executive agencies collect and maintain standardized information on
the acquisition workforce related to implementation of this section. To the maximum
extent practicable, such data requirements shall conform to standards established
by the Office of Personnel Management for the Central Personnel Data File.

‘‘(e) ACQUISITION WORKFORCE.—The programs established by this section shall
apply to all employees in the General Schedule Contracting series (GS–1102) and
the General Schedule Purchasing series (GS–1105), and to any employees regardless
of series who have been appointed as contracting officers whose authority exceeds
the micro-purchase threshold, as that term is defined in section 32(g). The head of
each executive agency may include employees in other series who perform acquisi-
tion or acquisition-related functions.

‘‘(f) CAREER DEVELOPMENT.—
‘‘(1) CAREER PATHS.—The head of each executive agency shall ensure that ap-

propriate career paths for personnel who desire to pursue careers in acquisition
are identified in terms of the education, training, experience, and assignments
necessary for career progression to the most senior acquisition positions. The
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head of each executive agency shall make information available on such career
paths.

‘‘(2) CRITICAL DUTIES AND TASKS.—For each career path, the head of each ex-
ecutive agency shall identify the critical acquisition-related duties and tasks in
which, at minimum, employees of the agency in the career path shall be com-
petent to perform at full performance grade levels. For this purpose, the head
of the executive agency shall provide appropriate coverage of the critical duties
and tasks identified by the Director of the Federal Acquisition Institute.

‘‘(3) MANDATORY TRAINING AND EDUCATION.—For each career path, the head
of each executive agency shall establish requirements for the completion of
course work and related on-the-job training in the critical acquisition-related
duties and tasks of the career path. The head of each executive agency shall
also encourage employees to maintain the currency of their acquisition knowl-
edge and generally enhance their knowledge of related acquisition management
disciplines through academic programs and other self-developmental activities.

‘‘(4) PERFORMANCE INCENTIVES.—The head of each executive agency, acting
through the senior procurement executive for the agency, shall provide for an
enhanced system of incentives for the encouragement of excellence in the acqui-
sition workforce which rewards performance of employees that contribute to
achieving the agency’s performance goals. The system of incentives shall include
provisions that—

‘‘(A) relate pay to performance;
‘‘(B) provide for consideration, in personnel evaluations and promotion de-

cisions, of the extent to which the performance of personnel contributed to
achieving the agency’s performance goals; and

‘‘(C) provide pay and promotion incentives to be awarded, and unfavor-
able personnel actions to be imposed, under the system on the basis of the
contributions of personnel to achieving the agency’s performance goals.

‘‘(g) QUALIFICATION REQUIREMENTS.—
‘‘(1) GENERAL SCHEDULE CONTRACTING SERIES (GS–1102).—

‘‘(A) ENTRY LEVEL QUALIFICATIONS.—The Director of the Office of Person-
nel Management shall require that, after October 1, 1996, a person may not
be appointed to a position in the GS–1102 occupational series unless the
person—

‘‘(i) has received a baccalaureate degree from an accredited edu-
cational institution authorized to grant baccalaureate degrees,

‘‘(ii) has completed at least 24 semester credit hours (or the equiva-
lent) of study from an accredited institution of higher education in any
of the following disciplines: accounting, business finance, law, contracts,
purchasing, economics, industrial management, marketing, quan-
titative methods, or organization and management, or

‘‘(iii) has passed a written test determined by the Administrator for
Federal Procurement Policy, after consultation with the Director of the
Office of Personnel Management, to demonstrate the judgmental skills
necessary for positions in this series.

‘‘(B) QUALIFICATIONS FOR SENIOR CONTRACTING POSITIONS.—The Director
of the Office of Personnel Management shall require that, after October 1,
1996, persons may be appointed to positions at and above full performance
grade levels in the GS–1102 occupational series only if those persons—

‘‘(i) have satisfied the educational requirement either of subpara-
graph (A)(i) or (A)(ii),

‘‘(ii) have successfully completed all training required for the position
under subsection (f)(3), and

‘‘(iii) have satisfied experience and other requirements established by
the Director for such positions.

However, this requirement shall apply to persons employed on October 1,
1996, in GS–1102 positions at those grade levels only as a prerequisite for
promotion to a GS–1102 position at a higher grade.

‘‘(2) GENERAL SCHEDULE PURCHASING SERIES (GS–1105).—The Director of the
Office of Personnel Management shall require that, after October 1, 1996, a per-
son may not be appointed to a position in the GS–1105 occupational series un-
less the person—

‘‘(A) has successfully completed 2 years of course work from an accredited
educational institution authorized to grant degrees, or

‘‘(B) has passed a written test determined by the Administrator for Fed-
eral Procurement Policy, after consultation with the Director of the Office
of Personnel Management, to demonstrate the judgmental skills necessary
for positions in this series.
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‘‘(3) CONTRACTING OFFICERS.—The head of each executive agency shall require
that, beginning after October 1, 1996, a person may be appointed as a contract-
ing officer with authority to award or administer contracts for amounts above
the micro-purchase threshold, as that term is defined in section 32(g), only if
the person—

‘‘(A) has successfully completed all mandatory training required of an em-
ployee in an equivalent GS–1102 or 1105 position under subsection (f)(3);
and

‘‘(B) meets experience and other requirements established by the head of
the agency, based on the dollar value and complexity of the contracts that
the employee will be authorized to award or administer under the appoint-
ment as a contracting officer.

‘‘(4) EXCEPTIONS.—(A) The requirements set forth in paragraphs (1) and (2),
as applicable, shall not apply to any person employed in the GS–1102 or GS–
1105 series on October 1, 1996.

‘‘(B) Employees of an executive agency who do not satisfy the full qualification
requirements for appointment as a contracting officer under paragraph (3) may
be appointed as a contracting officer for a temporary period of time under proce-
dures established by the agency head. The procedures shall—

‘‘(i) require that the person have completed a significant portion of the re-
quired training,

‘‘(ii) require a plan be established for the balance of the required training,
‘‘(iii) specify a period of time for completion of the training, and
‘‘(iv) include provisions for withdrawing or terminating the appointment

prior to the scheduled expiration date, where appropriate.
‘‘(5) WAIVER.—The senior procurement executive for an executive agency may

waive any or all of the qualification requirements of paragraphs (1) and (2) for
a person if the person possesses significant potential for advancement to levels
of greater responsibility and authority, based on demonstrated job performance
and qualifying experience. This authority may not be redelegated by the senior
procurement executive. With respect to each waiver granted under this sub-
section, the senior procurement executive shall set forth in writing the rationale
for the decision to waive such requirements.

‘‘(h) PROGRAM ESTABLISHMENT AND IMPLEMENTATION.—
‘‘(1) FUNDING LEVELS.—(A) The head of an executive agency shall request in

the budget for a fiscal year for the agency—
‘‘(i) for education and training under this section, an amount equal to no

less than 2.5 percent of the base aggregate salary cost of the acquisition
workforce subject to this section for that fiscal year; and

‘‘(ii) for salaries of the acquisition workforce, an amount equal to no more
than 97.5 percent of such base aggregate salary cost.

‘‘(B) The head of the executive agency shall set forth separately the funding
levels requested in the budget justification documents submitted in support of
the President’s budget submitted to Congress under section 1105 of title 31,
United States Code.

‘‘(C) Funds appropriated for education and training under this section may
not be obligated or used for any other purpose.

‘‘(2) INTERAGENCY AGREEMENTS.—The head of an executive agency may enter
into a written agreement with another agency to participate in programs estab-
lished under this section on a reimbursable basis.

‘‘(3) TUITION ASSISTANCE.—Notwithstanding the prohibition in section 4107(b)
of title 5, United States Code, the head of each executive agency may provide
for tuition reimbursement and education (including a full-time course of study
leading to a degree) for acquisition personnel in the agency related to the pur-
poses of this section.

‘‘(4) INTERN PROGRAMS.—The head of each executive agency may establish in-
tern programs in order to recruit highly qualified and talented individuals and
provide them with opportunities for accelerated promotions, career broadening
assignments, and specified training for advancement to senior acquisition posi-
tions. For such programs, the head of an executive agency, without regard to
the provisions of title 5, United States Code, may appoint individuals to com-
petitive GS–5, GS–7, or GS–9 positions in the General Schedule Contracting se-
ries (GS–1102) who have graduated from baccalaureate or master’s programs in
purchasing or contracting from accredited educational institutions authorized to
grant baccalaureate and master’s degrees.

‘‘(5) COOPERATIVE EDUCATION PROGRAM.—The head of each executive agency
may establish an agencywide cooperative education credit program for acquisi-
tion positions. Under the program, the head of the executive agency may enter



27

into cooperative arrangements with one or more accredited institutions of high-
er education which provide for such institutions to grant undergraduate credit
for work performed in such position.

‘‘(6) SCHOLARSHIP PROGRAM.—
‘‘(A) ESTABLISHMENT.—Where deemed appropriate, the head of each exec-

utive agency may establish a scholarship program for the purpose of quali-
fying individuals for acquisition positions in the agency.

‘‘(B) ELIGIBILITY.—To be eligible to participate in a scholarship program
established under this paragraph by an executive agency, an individual
must—

‘‘(i) be accepted for enrollment or be currently enrolled as a full-time
student at an accredited educational institution authorized to grant
baccalaureate or graduate degrees (as appropriate);

‘‘(ii) be pursuing a course of education that leads toward completion
of a bachelor’s, master’s, or doctor’s degree (as appropriate) in a qualify-
ing field of study, as determined by the head of the agency;

‘‘(iii) sign an agreement described in subparagraph (C) under which
the participant agrees to serve a period of obligated service in the agen-
cy in an acquisition position in return for payment of educational as-
sistance as provided in the agreement; and

‘‘(iv) meet such other requirements as the head of the agency pre-
scribes.

‘‘(C) AGREEMENT.—An agreement between the head of an executive agen-
cy and a participant in a scholarship program established under this para-
graph shall be in writing, shall be signed by the participant, and shall in-
clude the following provisions:

‘‘(i) The agreement of the head of the agency to provide the partici-
pant with educational assistance for a specified number of school years,
not to exceed 4, during which the participant is pursuing a course of
education in a qualifying field of study. The assistance may include
payment of tuition, fees, books, laboratory expenses, and a stipend.

‘‘(ii) The participant’s agreement—
‘‘(I) to accept such educational assistance,
‘‘(II) to maintain enrollment and attendance in the course of edu-

cation until completed,
‘‘(III) while enrolled in such course, to maintain an acceptable

level of academic standing (as prescribed by the head of the agen-
cy), and

‘‘(IV) after completion of the course of education, to serve as a
full-time employee in an acquisition position in the agency for a pe-
riod of time of one calendar year for each school year or part there-
of for which the participant was provided a scholarship under the
program.

‘‘(D) REPAYMENT.—(i) Any person participating in a program established
under this paragraph shall agree to pay to the United States the total
amount of educational assistance provided to the person under the program
if the person is voluntarily separated from the agency or involuntarily sepa-
rated for cause from the agency before the end of the period for which the
person has agreed to continue in the service of the agency in an acquisition
position.

‘‘(ii) If an employee fails to fulfill the agreement to pay to the Government
the total amount of educational assistance provided to the person under the
program, a sum equal to the amount of the educational assistance may be
recovered by the Government from the employee (or the estate of the em-
ployee) by setoff against accrued pay, compensation, amount of retirement
credit, or other amount due the employee from the Government; and by
such other method as is provided by law for the recovery of amounts owing
to the Government.

‘‘(iii) The head of an executive agency may waive in whole or in part a
repayment required under this paragraph if the head of the agency deter-
mines the recovery would be against equity and good conscience or would
be contrary to the best interests of the United States.

‘‘(E) TERMINATION OF AGREEMENT.—There shall be no requirement that
a position be offered to a person after such person successfully completes
a course of education required by an agreement under this paragraph. If
no position is offered, the agreement shall be considered terminated.’’.
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(2) The table of contents for such Act, contained in section 1(b), is amended by
adding at the end the following new item:
‘‘Sec. 38. Acquisition workforce.’’.

(b) ADDITIONAL AMENDMENTS.—Section 6(d)(5) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 405), is amended—

(1) in subparagraph (A), by striking out ‘‘Government-wide career manage-
ment programs for a professional procurement work force’’ and inserting in lieu
thereof ‘‘the development of a professional acquisition workforce Government-
wide’’;

(2) in subparagraph (B)—
(A) by striking out ‘‘procurement by the’’ and inserting in lieu thereof ‘‘ac-

quisition by the’’; and
(B) by striking out ‘‘and’’ at the end of the subparagraph; and

(3) by striking out subparagraph (C) and inserting in lieu thereof the follow-
ing:

‘‘(C) administer the provisions of section 38;
‘‘(D) collect data and analyze acquisition workforce data from the Office

of Personnel Management, the heads of executive agencies, and, through
periodic surveys, from individual employees;

‘‘(E) periodically analyze acquisition career fields to identify critical com-
petencies, duties, tasks, and related academic prerequisites, skills, and
knowledge;

‘‘(F) coordinate and assist agencies in identifying and recruiting highly
qualified candidates for acquisition fields;

‘‘(G) develop instructional materials for acquisition personnel in coordina-
tion with private and public acquisition colleges and training facilities;

‘‘(H) evaluate the effectiveness of training and career development pro-
grams for acquisition personnel;

‘‘(I) promote the establishment and utilization of academic programs by
colleges and universities in acquisition fields;

‘‘(J) facilitate, to the extent requested by agencies, interagency intern and
training programs; and

‘‘(K) perform other career management or research functions as directed
by the Administrator.’’.

TITLE IV—STREAMLINING OF DISPUTE
RESOLUTION

Subtitle A—General Provisions

SEC. 401. DEFINITIONS.

(a) IN GENERAL.—The Office of Federal Procurement Policy Act (41 U.S.C. 401 et
seq.) is amended by adding at the end the following:

‘‘TITLE II—DISPUTE RESOLUTION

‘‘Subtitle A—General Provisions

‘‘SEC. 201. DEFINITIONS.

‘‘In this title:
‘‘(1) The term ‘Defense Board’ means the Department of Defense Board of

Contract Appeals established pursuant to section 8(a) of the Contract Disputes
Act of 1978 (41 U.S.C. 607).

‘‘(2) The term ‘Civilian Board’ means the Civilian Board of Contract Appeals
established pursuant to section 8(b) of the Contract Disputes Act of 1978 (41
U.S.C. 607).

‘‘(3) The term ‘Board judge’ means a member of the Defense Board or the Ci-
vilian Board, as the case may be.

‘‘(4) The term ‘Chairman’ means the Chairman of the Defense Board or the
Civilian Board, as the case may be.

‘‘(5) The term ‘Board concerned’ means—
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‘‘(A) the Defense Board with respect to matters within its jurisdiction;
and

‘‘(B) the Civilian Board with respect to matters within its jurisdiction.
‘‘(6) The term ‘executive agency’—

‘‘(A) for purposes of contract disputes under section 213—
‘‘(i) with respect to contract disputes under the jurisdiction of the De-

fense Board, means the Department of Defense, the Department of the
Army, the Department of the Navy, or the Department of the Air Force;
and

‘‘(ii) with respect to contract disputes under the jurisdiction of the Ci-
vilian Board, has the meaning given by section 2(2) of the Contract Dis-
putes Act of 1978 (41 U.S.C. 601(2)) except that the term does not in-
clude the Department of Defense, the Department of the Army, the De-
partment of the Navy, and the Department of the Air Force; and

‘‘(B) for purposes of protests under section 214—
‘‘(i) with respect to protests under the jurisdiction of the Defense

Board, means the Department of Defense, the Department of the Army,
the Department of the Navy, or the Department of the Air Force; and

‘‘(ii) with respect to protests under the jurisdiction of the Civilian
Board, has the meaning given by section 4(1) of this Act except that
the term does not include the Department of Defense, the Department
of the Army, the Department of the Navy, and the Department of the
Air Force.

‘‘(7) The term ‘alternative means of dispute resolution’ has the meaning given
by section 571(3) of title 5, United States Code.

‘‘(8) The term ‘protest’ means a written objection by an interested party to any
of the following:

‘‘(A) A solicitation or other request by an executive agency for offers for
a contract for the procurement of property or services.

‘‘(B) The cancellation of such a solicitation or other request.
‘‘(C) An award or proposed award of such a contract.
‘‘(D) A termination or cancellation of an award of such a contract, if the

written objection contains an allegation that the termination or cancellation
is based in whole or in part on improprieties concerning the award of the
contract.

‘‘(9) The term ‘interested party’, with respect to a contract or a solicitation or
other request for offers, means an actual or prospective bidder or offeror whose
direct economic interest would be affected by the award of the contract or by
failure to award the contract.

‘‘(10) The term ‘prevailing party’, with respect to a determination of the Board
under section 214(h)(2) that a decision of a contracting officer violates a statute
or regulation, means a party that demonstrated such violation.’’.

(b) CONFORMING AMENDMENTS.—The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.) is further amended—

(1) by inserting the following before section 1:

‘‘TITLE I—FEDERAL PROCUREMENT POLICY
GENERALLY’’;

and
(2) in section 4, by striking out ‘‘As used in this Act:’’ and inserting in lieu

thereof ‘‘Except as otherwise specifically provided, as used in this Act:’’.

Subtitle B—Establishment of Civilian and Defense
Boards of Contract Appeals

SEC. 411. ESTABLISHMENT.

Subsections (a) and (b) of section 8 of the Contract Disputes Act of 1978 (41
U.S.C. 607) are amended to read as follows:

‘‘(a) There is established in the Department of Defense a board of contract appeals
to be known as the Department of Defense Board of Contract Appeals.

‘‘(b) There is established in the General Services Administration a board of con-
tract appeals to be known as the Civilian Board of Contract Appeals.’’.
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SEC. 412. MEMBERSHIP.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 401, is further amended by adding at the end the following:
‘‘SEC. 202. MEMBERSHIP.

‘‘(a) APPOINTMENT.—(1)(A) The Defense Board shall consist of judges appointed by
the Chairman, without regard to political affiliation and solely on the basis of the
professional qualifications required to perform the duties and responsibilities of a
Defense Board judge, from a register of applicants maintained by the Defense
Board.

‘‘(B) The Civilian Board shall consist of judges appointed by the Chairman, with-
out regard to political affiliation and solely on the basis of the professional qualifica-
tions required to perform the duties and responsibilities of a Civilian Board judge,
from a register of applicants maintained by the Civilian Board.

‘‘(2) The members of the Defense Board and the Civilian Board shall be selected
and appointed to serve in the same manner as administrative law judges appointed
pursuant to section 3105 of title 5, United States Code, with an additional require-
ment that such members shall have had not fewer than five years of experience in
public contract law.

‘‘(3) Notwithstanding paragraph (2) and subject to subsection (b), the following
persons shall serve as Board judges:

‘‘(A) For the Defense Board, any full-time member of the Armed Services
Board of Contract Appeals serving as such on the day before the effective date
of this title.

‘‘(B) For the Civilian Board, any full-time member of any agency board of con-
tract appeals other than the Armed Services Board of Contract Appeals serving
as such on the day before the effective date of this title.

‘‘(C) For either the Defense Board or the Civilian Board, any person serving
on the day before the date of the enactment of this title in a position at a level
of assistant general counsel or higher with authority delegated from the Comp-
troller General to decide bid protests under subchapter V of chapter 35 of title
31, United States Code.

‘‘(b) REMOVAL.—Members of the Defense Board and the Civilian Board shall be
subject to removal in the same manner as administrative law judges, as provided
in section 7521 of title 5, United States Code.

‘‘(c) COMPENSATION.—Compensation for the Chairman of the Defense Board and
the Chairman of the Civilian Board and all other members of each Board shall be
determined under section 5372a of title 5, United States Code.’’.
SEC. 413. CHAIRMAN.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 412, is further amended by adding at the end the following:
‘‘SEC. 203. CHAIRMAN.

‘‘(a) DESIGNATION.—(1)(A) The Chairman of the Defense Board shall be designated
by the Secretary of Defense to serve for a term of five years. The Secretary shall
select the Chairman from among sitting judges each of whom has had at least five
years of service—

‘‘(i) as a member of the Armed Services Board of Contract Appeals; or
‘‘(ii) in a position at a level of assistant general counsel or higher with author-

ity delegated from the Comptroller General to decide bid protests under sub-
chapter V of chapter 35 of title 31, United States Code (as in effect on the day
before the effective date of this title).

‘‘(B) The Chairman of the Civilian Board shall be designated by the Administrator
of General Services to serve for a term of five years. The Administrator shall select
the Chairman from among sitting judges each of whom has had at least five years
of service—

‘‘(i) as a member of an agency board of contract appeals other than the Armed
Services Board of Contract Appeals; or

‘‘(ii) in a position at a level of assistant general counsel or higher with author-
ity delegated from the Comptroller General to decide bid protests under sub-
chapter V of chapter 35 of title 31, United States Code (as in effect on the day
before the effective date of this title).

‘‘(2) A Chairman of a Board may continue to serve after the expiration of the
Chairman’s term until a successor has taken office. A Chairman may be reappointed
any number of times.

‘‘(b) RESPONSIBILITIES.—The Chairman of the Defense Board or the Civilian
Board, as the case may be, shall be responsible on behalf of the Board for the execu-
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tive and administrative operation of the Board, including functions of the Board
with respect to the following:

‘‘(1) The selection, appointment, and fixing of the compensation of such per-
sonnel, pursuant to part III of title 5, United States Code, as the Chairman con-
siders necessary or appropriate, including a Clerk of the Board, a General
Counsel, and clerical and legal assistance for Board judges.

‘‘(2) The supervision of personnel employed by or assigned to the Board, and
the distribution of work among such personnel.

‘‘(3) The operation of an Office of the Clerk of the Board, including the receipt
of all filings made with the Board, the assignment of cases, and the mainte-
nance of all records of the Board.

‘‘(4) The prescription of such rules and regulations as the Chairman considers
necessary or appropriate for the administration and management of the Board.

‘‘(c) VICE CHAIRMEN.—The Chairman of the Defense Board or the Civilian Board,
as the case may be, may designate up to four other Board judges as Vice Chairmen.
The Chairman may divide the Board into two divisions, one for handling contract
disputes and one for handling protests, and, if such division is made, shall assign
a Vice Chairman to head each division. The Vice Chairmen, in the order designated
by the Chairman, shall act in the place and stead of the Chairman during the ab-
sence of the Chairman.’’.
SEC. 414. RULEMAKING AUTHORITY.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 413, is further amended by adding at the end the following:
‘‘SEC. 204. RULEMAKING AUTHORITY.

‘‘The Chairman of the Defense Board and the Chairman of the Civilian Board
shall jointly issue and maintain—

‘‘(1) such procedural rules and regulations as are necessary to the exercise of
the functions of the Boards under sections 213 and 214; and

‘‘(2) statements of policy of general applicability with respect to such func-
tions.’’.

SEC. 415. AUTHORIZATION OF APPROPRIATIONS.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 414, is further amended by adding at the end the following:
‘‘SEC. 205. AUTHORIZATION OF APPROPRIATIONS.

‘‘There are authorized to be appropriated for fiscal year 1997 and each succeeding
fiscal year such sums as may be necessary to carry out the provisions of this title.
Funds for the activities of each Board shall be separately appropriated for such pur-
pose. Funds appropriate pursuant to this section shall remain available until ex-
pended.’’.

Subtitle C—Functions of Defense and Civilian
Boards of Contract Appeals

SEC. 421. ALTERNATIVE DISPUTE RESOLUTION SERVICES.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 415, is further amended by adding at the end the following:

‘‘Subtitle B—Functions of the Defense and
Civilian Boards of Contract Appeals

‘‘SEC. 211. ALTERNATIVE DISPUTE RESOLUTION SERVICES.

‘‘(a) REQUIREMENT TO PROVIDE SERVICES UPON REQUEST.—The Defense Board
and the Civilian Board shall each provide alternative means of dispute resolution
for any disagreement regarding a contract or prospective contract of an executive
agency upon the request of all parties to the disagreement.

‘‘(b) PERSONNEL QUALIFIED TO ACT.—Each Board judge and each attorney em-
ployed by the Board concerned shall be considered to be qualified to act for the pur-
pose of conducting alternative means of dispute resolution under this section.

‘‘(c) SERVICES TO BE PROVIDED WITHOUT CHARGE.—Any services provided by the
Board concerned or any Board judge or employee pursuant to this section shall be
provided without charge.
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‘‘(d) RECUSAL OF CERTAIN PERSONNEL UPON REQUEST.—In the event that a matter
which is presented to the Board concerned for alternative means of dispute resolu-
tion, pursuant to this section, later becomes the subject of formal proceedings before
such Board, any Board judge or employee who was involved in the alternative
means of dispute resolution shall, if requested by any party to the formal proceed-
ing, take no part in that proceeding.’’.
SEC. 422. ALTERNATIVE DISPUTE RESOLUTION OF DISPUTES AND PROTESTS SUBMITTED TO

BOARDS.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 421, is further amended by adding at the end the following:
‘‘SEC. 212. ALTERNATIVE DISPUTE RESOLUTION OF DISPUTES AND PROTESTS SUBMITTED TO

BOARDS.

‘‘With reasonable promptness after the submission to the Defense Board or the
Civilian Board of a contract dispute under section 213 or a bid protest under section
214, a Board judge to whom the contract dispute or protest is assigned shall request
the parties to meet with a Board judge, or an attorney employed by the Board con-
cerned, for the purpose of attempting to resolve the dispute or protest through alter-
native means of dispute resolution. Formal proceedings in the appeal shall then be
suspended until such time as any party or a Board judge to whom the dispute or
protest is assigned determines that alternative means of dispute resolution are not
appropriate for resolution of the dispute or protest.’’.
SEC. 423. CONTRACT DISPUTES.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 422, is further amended by adding at the end the following:
‘‘SEC. 213. CONTRACT DISPUTES.

‘‘The Defense Board shall have jurisdiction as provided by section 8(a) of the Con-
tract Disputes Act of 1978 (41 U.S.C. 601–613). The Civilian Board shall have juris-
diction as provided by section 8(b) of such Act.’’.
SEC. 424. PROTESTS.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 423, is further amended by adding at the end the following:
‘‘SEC. 214. PROTESTS.

‘‘(a) REVIEW REQUIRED UPON REQUEST.—Upon request of an interested party in
connection with any procurement conducted by an executive agency, the Defense
Board or the Civilian Board, as the case may be, shall review, as provided in this
section, any decision by the head of the executive agency alleged to violate a statute
or regulation. A decision or order of the Board concerned pursuant to this section
shall not be subject to interlocutory appeal or review.

‘‘(b) STANDARD OF REVIEW.—In deciding a protest, the Board concerned may con-
sider all evidence that is relevant to the decision under protest. It shall accord a
presumption of correctness to the decision under protest. The protester may rebut
such presumption by showing, by a preponderance of the evidence, that the decision
was arbitrary or capricious or violated a statute or regulation.

‘‘(c) NOTIFICATION.—Within one day after the receipt of a protest, the Board con-
cerned shall notify the executive agency involved of the protest.

‘‘(d) SUSPENSION OF CONTRACT AWARD.—(1) Except as provided in paragraph (2)
of this subsection, a contract may not be awarded in any procurement after the ex-
ecutive agency has received notice of a protest with respect to such procurement
from the Board concerned and while the protest is pending.

‘‘(2) The head of the procuring activity responsible for award of a contract may
authorize the award of the contract (notwithstanding a protest of which the execu-
tive agency has notice under this section)—

‘‘(A) upon a written finding that urgent and compelling circumstances which
significantly affect interests of the United States will not permit waiting for the
decision of the Board concerned under this section; and

‘‘(B) after the Board concerned is advised of that finding.
‘‘(3) A finding may not be made under paragraph (2)(A) of this subsection unless

the award of the contract is otherwise likely to occur within 30 days after the mak-
ing of such finding.

‘‘(4) The suspension of the award under paragraph (1) shall not preclude the exec-
utive agency concerned from continuing the procurement process up to but not in-
cluding the award of the contract.

‘‘(e) SUSPENSION OF CONTRACT PERFORMANCE.—(1) A contractor awarded an exec-
utive agency contract may, during the period described in paragraph (4), begin per-
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formance of the contract and engage in any related activities that result in obliga-
tions being incurred by the United States under the contract unless the contracting
officer responsible for the award of the contract withholds authorization to proceed
with performance of the contract.

‘‘(2) The contracting officer may withhold an authorization to proceed with per-
formance of the contract during the period described in paragraph (4) if the con-
tracting officer determines in writing that—

‘‘(A) a protest is likely to be filed; and
‘‘(B) the immediate performance of the contract is not in the best interests of

the United States.
‘‘(3)(A) If the executive agency awarding the contract receives notice of a protest

in accordance with this section during the period described in paragraph (4)—
‘‘(i) the contracting officer may not authorize performance of the contract to

begin while the protest is pending; or
‘‘(ii) if authorization for contract performance to proceed was not withheld in

accordance with paragraph (2) before receipt of the notice, the contracting offi-
cer shall immediately direct the contractor to cease performance under the con-
tract and to suspend any related activities that may result in additional obliga-
tions being incurred by the United States under that contract.

‘‘(B) Performance and related activities suspended pursuant to subparagraph
(A)(ii) by reason of a protest may not be resumed while the protest is pending.

‘‘(C) The head of the procuring activity may authorize the performance of the con-
tract (notwithstanding a protest of which the executive agency has notice under this
section)—

‘‘(i) upon a written finding that urgent and compelling circumstances that sig-
nificantly affect interests of the United States will not permit waiting for the
decision concerning the protest by the Board concerned; and

‘‘(ii) after the Board concerned is notified of that finding.
‘‘(4) The period referred to in paragraphs (2) and (3)(A), with respect to a contract,

is the period beginning on the date of the contract award and ending on the later
of—

‘‘(A) the date that is 10 days after the date of the contract award; or
‘‘(B) the date that is 5 days after the debriefing date offered to an unsuccess-

ful offeror for any debriefing that is requested and, when requested, is required.
‘‘(f) The authority of the head of the procuring activity to make findings and to

authorize the award and performance of contracts under subsections (d) and (e) of
this section may not be delegated.

‘‘(g) PROCEDURES.—
‘‘(1) PROCEEDINGS AND DISCOVERY.—The Board concerned shall conduct pro-

ceedings and allow such discovery to the minimum extent necessary for the ex-
peditious, fair, and cost-effective resolution of the protest. The Board concerned
shall limit discovery to material which is relevant to the grounds of protest or
to such affirmative defenses as the executive agency involved, or any intervenor
supporting the agency, may raise.

‘‘(2) PRIORITY.—The Board concerned shall give priority to protests filed under
this section over contract disputes and alternative dispute services. Except as
provided in paragraph (3), the Board concerned shall issue its final decision
within 65 days after the date of the filing of the protest, unless the Chairman
determines that the specific and unique circumstances of the protest require a
longer period, in which case the Board concerned shall issue such decision with-
in the longer period determined by the Chairman. An amendment that adds a
new ground of protest should be resolved, to the maximum extent practicable,
within the time limits established for resolution of the initial protest.

‘‘(3) THRESHOLD.—(A) Except as provided in subparagraph (B), any protest in
which the anticipated value of the contract award that will result from the pro-
tested procurement, as estimated by the executive agency involved, is less than
$20,000,000 shall be considered under simplified rules of procedure. Such sim-
plified rules shall provide that discovery in such protests shall be in writing
only. Such protests shall be decided by a single Board judge. The Board con-
cerned shall issue its final decision in each such protest within 40 days after
the date of the filing of the protest, unless the Chairman determines that the
specific and unique circumstances of the protest require a longer period, in
which case the Board concerned shall issue such decision within the longer pe-
riod determined by the Chairman.

‘‘(B) If the Chairman of the Board concerned determines that special and
unique circumstances of a protest that would otherwise qualify for the sim-
plified rules described in subparagraph (A), including the complexity of a pro-
test, requires the use of full procedures as described in paragraphs (1) and (2),
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the Chairman shall use such procedures in lieu of the simplified rules described
in subparagraph (A).

‘‘(4) CALCULATION OF TIME FOR ADR.—In calculating time for purposes of para-
graph (2) or (3) of this subsection, any days during which proceedings are sus-
pended for the purpose of attempting to resolve the protest by alternative
means of dispute resolution, up to a maximum of 20 days, shall not be counted.

‘‘(5) DISMISSAL OF FRIVOLOUS PROTESTS.—The Board concerned may dismiss
a protest that the Board concerned determines—

‘‘(A) is frivolous,
‘‘(B) has been brought or pursued in bad faith; or
‘‘(C) does not state on its face a valid basis for protest.

‘‘(6) PAYMENT OF COSTS FOR FRIVOLOUS PROTESTS.—(A) If the Board concerned
expressly finds that a protest or a portion of a protest is frivolous or has been
brought or pursued in bad faith, the Board concerned shall declare that the pro-
tester or other interested party who joins the protest is liable to the United
States for payment of the costs described in subparagraph (B) unless—

‘‘(i) special circumstances would make such payment unjust; or
‘‘(ii) the protester obtains documents or other information after the pro-

test is filed with the Board concerned that establishes that the protest or
a portion of the protest is frivolous or has been brought or pursued in bad
faith, and the protester then promptly withdraws the protest or portion of
the protest.

‘‘(B) The costs referred to in subparagraph (A) are all of the costs incurred
by the United States of reviewing the protest, or of reviewing that portion of
the protest for which the finding is made, including the fees and other expenses
(as defined in section 2412(d)(2)(A) of title 28, United States Code) incurred by
the United States in defending the protest.

‘‘(h) DECISIONS AND CORRECTIVE ACTIONS ON PROTESTS.—(1) In making a decision
on protests filed under this section, the Board concerned shall accord due weight
to the goals of economic and efficient procurement, and shall take due account of
the rule of prejudicial error.

‘‘(2) If the Board concerned determines that a decision of the head of the executive
agency violates a statute or regulation, the Board concerned may order the agency
(or its head) to take such corrective action as the Board concerned considers appro-
priate. Corrective action includes requiring that the executive agency—

‘‘(A) refrain from exercising any of its options under the contract;
‘‘(B) recompete the contract immediately;
‘‘(C) issue a new solicitation;
‘‘(D) terminate the contract;
‘‘(E) award a contract consistent with the requirements of such statute and

regulation;
‘‘(F) implement any combination of requirements under subparagraphs (A),

(B), (C), (D), and (E); or
‘‘(G) implement such other actions as the Board concerned determines nec-

essary.
‘‘(3) If the Board concerned orders corrective action after the contract award, the

affected contract shall be presumed valid as to all goods or services delivered and
accepted under the contract before the corrective action was ordered.

‘‘(4) Any agreement that provides for the dismissal of a protest and involves a di-
rect or indirect expenditure of appropriated funds shall be submitted to the Board
concerned and shall be made a part of the public record (subject to any protective
order considered appropriate by the Board concerned) before dismissal of the pro-
test.

‘‘(i) AUTHORITY TO DECLARE ENTITLEMENT TO COSTS.—(1)(A) Whenever the Board
concerned determines that a decision of a contracting officer violates a statute or
regulation, it may, in accordance with section 1304 of title 31, United States Code,
further declare an appropriate prevailing party to be entitled to the costs of—

‘‘(i) filing and pursuing the protest, including reasonable attorneys’ fees and
consultant and expert witness fees, and

‘‘(ii) bid and proposal preparation.
‘‘(B) No party (other than a small business concern (within the meaning of section

3(a) of the Small Business Act)) may be declared entitled under this paragraph to
costs for—

‘‘(i) consultant and expert witness fees that exceed the highest rate of com-
pensation for expert witnesses paid by the Federal Government, or

‘‘(ii) attorneys’ fees that exceed $150 per hour unless the Board concerned, on
a case by case basis, determines that an increase in the cost of living or a spe-
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cial factor, such as the limited availability of qualified attorneys for the proceed-
ings involved, justifies a higher fee.

‘‘(2) Payment of amounts due from an agency under paragraph (1) or under the
terms of a settlement agreement under subsection (h)(4) shall be made from the ap-
propriation made by section 1304 of title 31, United States Code, for the payment
of judgments. The executive agency concerned shall reimburse that appropriation
account out of funds available for the procurement.

‘‘(j) APPEALS.—A final decision of the Board concerned may be appealed as set
forth in section 8(g)(1) of the Contract Disputes Act of 1978 by the head of the exec-
utive agency concerned and by any interested party, including interested parties
who intervene in any protest filed under this section.

‘‘(k) ADDITIONAL RELIEF.—Nothing contained in this section shall affect the power
of the Board concerned to order any additional relief which it is authorized to pro-
vide under any statute or regulation.

‘‘(l) NONEXCLUSIVITY OF REMEDIES.—Nothing contained in this section shall affect
the right of any interested party to file a protest with the contracting agency or to
file an action in the United States Court of Federal Claims or in a United States
district court.’’.
SEC. 425. APPLICABILITY TO CERTAIN CONTRACTS.

The Office of Federal Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 424, is further amended by adding at the end the following:
‘‘SEC. 215. APPLICABILITY TO CERTAIN CONTRACTS.

‘‘(a) CONTRACTS AT OR BELOW THE SIMPLIFIED ACQUISITION THRESHOLD.—Not-
withstanding section 33 of this Act, the authority conferred on the Defense Board
and the Civilian Board by this title is applicable to contracts in amounts not greater
than the simplified acquisition threshold.

‘‘(b) CONTRACTS FOR COMMERCIAL ITEMS.—Notwithstanding section 34 of this Act,
the authority conferred on the Defense Board and the Civilian Board by this title
is applicable to contracts for the procurement of commercial items.’’.

Subtitle D—Repeal of Other Statutes Authorizing
Administrative Protests

SEC. 431. REPEALS.

(a) GSBCA PROVISIONS.—Subsection (f) of the Brooks Automatic Data Processing
Act (section 111 of the Federal Property and Administrative Services Act of 1949;
40 U.S.C. 759) is repealed.

(b) GAO PROVISIONS.—(1) Subchapter V of chapter 35 of title 31, United States
Code (31 U.S.C. 3551–3556) is repealed.

(2) The analysis for chapter 35 of such title is amended by striking out the items
relating to sections 3551 through 3556 and the heading for subchapter V.

Subtitle E—Transfers and Transitional, Savings,
and Conforming Provisions

SEC. 441. TRANSFER AND ALLOCATION OF APPROPRIATIONS AND PERSONNEL.

(a) TRANSFERS.—
(1) ARMED SERVICES BOARD OF CONTRACT APPEALS.—The personnel employed

in connection with, and the assets, liabilities, contracts, property, records, and
unexpended balance of appropriations, authorizations, allocations, and other
funds employed, held, used, arising from, available to, or to be made available
in connection with the functions vested by law in the Armed Services Board of
Contract Appeals established pursuant to section 8 of the Contract Disputes Act
of 1978 (41 U.S.C. 607) (as in effect on the day before the effective date of this
Act), shall be transferred to the Department of Defense Board of Contract Ap-
peals for appropriate allocation by the Chairman of that Board.

(2) OTHER BOARDS OF CONTRACTS APPEALS.—The personnel employed in con-
nection with, and the assets, liabilities, contracts, property, records, and unex-
pended balance of appropriations, authorizations, allocations, and other funds
employed, held, used, arising from, available to, or to be made available in con-
nection with the functions vested by law in the boards of contract appeals estab-
lished pursuant to section 8 of the Contract Disputes Act of 1978 (41 U.S.C.
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607) other than the Armed Services Board of Contract Appeals (as in effect on
the day before the effective date of this Act), shall be transferred to the Civilian
Board of Contract Appeals for appropriate allocation by the Chairman of that
Board.

(3) COMPTROLLER GENERAL.—(A) One-third (as determined by the Comptroller
General) of the personnel employed in connection with, and one-third (as deter-
mined by the Comptroller General) of the assets, liabilities, contracts, property,
records, and unexpended balance of appropriations, authorizations, allocations,
and other funds employed, held, used, arising from, available to, or to be made
available in connection with the functions vested by law in the Comptroller
General pursuant to subchapter V of chapter 35 of title 31, United States Code
(as in effect on the day before the effective date of this Act), shall be transferred
to the Civilian Board of Contract Appeals for appropriate allocation by the
Chairman of that Board.

(B) Two-thirds (as determined by the Comptroller General) of the personnel
employed in connection with, and two-thirds (as determined by the Comptroller
General) of the assets, liabilities, contracts, property, records, and unexpended
balance of appropriations, authorizations, allocations, and other funds em-
ployed, held, used, arising from, available to, or to be made available in connec-
tion with the functions vested by law in the Comptroller General pursuant to
subchapter V of chapter 35 of title 31, United States Code (as in effect on the
day before the effective date of this Act), shall be transferred to the Department
of Defense Board of Contract Appeals for appropriate allocation by the Chair-
man of that Board.

(b) EFFECT ON PERSONNEL.—Personnel transferred pursuant to this title shall not
be separated or reduced in compensation for one year after such transfer, except for
cause.

(c) REGULATIONS.—(1) The Department of Defense Board of Contract Appeals and
the Civilian Board of Contract Appeals shall each prescribe regulations for the re-
lease of competing employees in a reduction in force that gives due effect to—

(A) efficiency or performance ratings;
(B) military preference; and
(C) tenure of employment.

(2) In prescribing the regulations, the Board concerned shall provide for military
preference in the same manner as set forth in subchapter I of chapter 35 of title
5, United States Code.
SEC. 442. TERMINATIONS AND SAVINGS PROVISIONS.

(a) TERMINATION OF BOARDS OF CONTRACT APPEALS.—On the effective date of this
title, the boards of contract appeals established pursuant to section 8 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 607) (as in effect on the day before the effec-
tive date of this Act) shall terminate.

(b) SAVINGS PROVISION FOR CONTRACT DISPUTE MATTERS PENDING BEFORE
BOARDS.—(1) The provisions of this title shall not affect any proceedings (other than
bid protests pending before the board of contract appeals of the General Services
Administration) pending on the effective date of this Act before any board of con-
tract appeals described in subsection (a).

(2) In the case of any such proceedings pending before the Armed Services Board
of Contract Appeals, the proceedings shall be continued by the Department of De-
fense Board of Contract Appeals, and orders which were issued in any such proceed-
ing by the Armed Services Board of Contract Appeals shall continue in effect until
modified, terminated, superseded, or revoked by the Department of Defense Board
of Contract Appeals, by a court of competent jurisdiction, or by operation of law.

(3) In the case of any such proceedings pending before an agency board of contract
appeals other than the Armed Services Board of Contract Appeals, the proceedings
shall be continued by the Civilian Board of Contract Appeals, and orders which were
issued in any such proceeding by the agency board shall continue in effect until
modified, terminated, superseded, or revoked by the Civilian Board of Contract Ap-
peals, by a court of competent jurisdiction, or by operation of law.

(c) BID PROTEST TRANSITION PROVISIONS.—(1) No protest may be submitted to the
Comptroller General pursuant to section 3553(a) of title 31, United States Code, or
to the board of contract appeals for the General Services Administration pursuant
to the Brooks Automatic Data Processing Act (40 U.S.C. 759) on or after the effec-
tive date of this Act.

(2) In the case of bid protest proceedings pending before the board of contract ap-
peals of the General Services Administration on the effective date of this Act, the
proceedings shall be continued by the Civilian Board of Contract Appeals. The provi-
sions repealed by section 431(a) shall continue to apply to such proceedings until
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the Civilian Board of Contract Appeals determines such proceedings have been com-
pleted.

(3) The provisions repealed by section 431(b) shall continue to apply to proceed-
ings pending on the effective date of this title before the Comptroller General pursu-
ant to those provisions, until the Comptroller General determines such proceedings
have been completed.
SEC. 443. CONTRACT DISPUTES AUTHORITY OF BOARDS.

(a) Section 2 of the Contract Disputes Act of 1978 (41 U.S.C. 601) is amended—
(1) by amending paragraph (6) to read as follows:
‘‘(6) the term ‘Defense Board’ means the Department of Defense Board of Con-

tract Appeals established under section 8(a) of this Act;’’;
(2) by redesignating paragraph (7) as paragraph (8); and
(3) by inserting after paragraph (6) the following new paragraph (7):
‘‘(7) the term ‘Civilian Board’ means the Civilian Board of Contract Appeals

established under section 8(b) of this Act; and’’.
(b) Section 6(c)(6) of the Contract Disputes Act of 1978 (41 U.S.C. 605(c)(6)) is

amended—
(1) by striking out ‘‘court or an agency board of contract appeals’’ and insert-

ing in lieu thereof ‘‘court, the Defense Board, or the Civilian Board’’;
(2) by striking out ‘‘an agency board of contract appeals’’ in the third sentence

and inserting in lieu thereof ‘‘the Defense Board or the Civilian Board’’; and
(3) by striking out ‘‘agency board’’ and inserting in lieu thereof ‘‘the Board

concerned’’.
(c) Section 7 of the Contract Disputes Act of 1978 (41 U.S.C. 606) is amended by

striking out ‘‘an agency board of contract appeals’’ and inserting in lieu thereof ‘‘the
Defense Board or the Civilian Board’’.

(d) Section 8 of the Contract Disputes Act of 1978 (41 U.S.C. 607), as amended
by section 411, is further amended—

(1) by amending the heading to read as follows:

‘‘DEFENSE AND CIVILIAN BOARDS OF CONTRACT APPEALS’’;

(2) by striking out subsection (c);
(3) in subsection (d)—

(A) by striking out the first sentence and inserting in lieu thereof the fol-
lowing:

‘‘The Defense Board shall have jurisdiction to decide any appeal from a decision of
a contracting officer of the Department of Defense, the Department of the Army, the
Department of the Navy, or the Department of the Air Force relative to a contract
made by that department. The Civilian Board shall have jurisdiction to decide any
appeal from a decision of a contracting officer of any executive agency (other than
the Department of Defense or the Department of the Army, the Navy, or the Air
Force) relative to a contract made by that agency.’’; and

(B) in the second sentence, by striking out ‘‘the agency board’’ and insert-
ing in lieu thereof ‘‘the Board concerned’’;

(4) in subsection (e), by striking out ‘‘An agency board shall provide’’ and in-
serting in lieu thereof ‘‘The Defense Board and the Civilian Board shall each
provide,’’;

(5) in subsection (f), by striking out ‘‘each agency board’’ and inserting in lieu
thereof ‘‘the Defense Board and the Civilian Board’’;

(6) in subsection (g)—
(A) in the first sentence of paragraph (1), by striking out ‘‘an agency

board of contract appeals’’ and inserting in lieu thereof ‘‘the Defense Board
or the Civilian Board, as the case may be,’’;

(B) by striking out paragraph (2); and
(C) by redesignating paragraph (3) as paragraph (2); and

(7) by striking out subsections (h) and (i).
(e) Section 9 of the Contract Disputes Act of 1978 (41 U.S.C. 608) is amended—

(1) in subsection (a), by striking out ‘‘each agency board’’ and inserting in lieu
thereof ‘‘the Defense Board and the Civilian Board’’; and

(2) in subsection (b), by striking out ‘‘the agency board’’ and inserting in lieu
thereof ‘‘the Board concerned’’.

(f) Section 10 of the Contract Disputes Act of 1978 (41 U.S.C. 609) is amended—
(1) in subsection (a)—

(A) in the first sentence of paragraph (1)—
(i) by striking out ‘‘Except as provided in paragraph (2), and in’’ and

inserting in lieu thereof ‘‘In’’; and
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(ii) by striking out ‘‘an agency board’’ and inserting in lieu thereof
‘‘the Defense Board or the Civilian Board’’;

(B) by striking out paragraph (2); and
(C) by redesignating paragraph (3) as paragraph (2), and in that para-

graph by striking out ‘‘or (2)’’;
(2) in subsection (b)—

(A) by striking out ‘‘any agency board’’ and inserting in lieu thereof ‘‘the
Defense Board or the Civilian Board’’; and

(B) by striking out ‘‘the agency board’’ and inserting in lieu thereof ‘‘the
Board concerned’’;

(3) in subsection (c)—
(A) by striking out ‘‘an agency board’’ and inserting in lieu of each ‘‘the

Defense Board or the Civilian Board’’; and
(B) by striking out ‘‘the agency board’’ and inserting in lieu thereof ‘‘the

Board concerned’’; and
(4) in subsection (d)—

(A) by striking out ‘‘one or more agency boards’’ and inserting in lieu
thereof ‘‘the Defense Board or the Civilian Board (or both)’’; and

(B) by striking out ‘‘or among the agency boards involved’’ and inserting
in lieu thereof ‘‘one or both of the Boards’’.

(g) Section 11 of the Contract Disputes Act of 1978 (41 U.S.C. 610) is amended—
(1) in the first sentence, by striking out ‘‘an agency board of contract appeals’’

and inserting in lieu thereof ‘‘the Defense Board or the Civilian Board’’; and
(2) in the second sentence, by striking out ‘‘the agency board through the At-

torney General; or upon application by the board of contract appeals of the Ten-
nessee Valley Authority’’ and inserting in lieu thereof ‘‘the Defense Board or the
Civilian Board’’.

(h) Section 13 of the Contract Disputes Act of 1978 (41 U.S.C. 612) is amended—
(1) in subsection (b), by striking out ‘‘an agency board of contract appeals’’ and

inserting in lieu thereof ‘‘the Defense Board or the Civilian Board’’; and
(2) in subsection (d)(2), by striking out ‘‘by the board of contract appeals for’’

and inserting in lieu thereof ‘‘by the Defense Board or the Civilian Board from’’.
SEC. 444. REFERENCES TO AGENCY BOARDS OF CONTRACT APPEALS.

(a) DEFENSE BOARD.—Any reference to the Armed Services Board of Contract Ap-
peals in any provision of law or in any rule, regulation, or other paper of the United
States shall be treated as referring to the Department of Defense Board of Contract
Appeals.

(b) CIVILIAN BOARD.—Any reference to an agency board of contract appeals other
than the Armed Services Board of Contract Appeals in any provision of law or in
any rule, regulation, or other paper of the United States shall be treated as refer-
ring to the Civilian Board of Contract Appeals.
SEC. 445. CONFORMING AMENDMENTS.

(a) TITLE 5.—Section 5372a of title 5, United States Code, is amended—
(1) in subsection (a)(1), by striking out ‘‘an agency board of contract appeals

appointed under section 8 of the Contract Disputes Act of 1978’’ and inserting
in lieu thereof ‘‘the Department of Defense Board of Contract Appeals or the
Civilian Board of Contract Appeals appointed under section 202 of the Office
of Federal Procurement Policy Act’’; and

(2) in subsection (a)(2), by striking out ‘‘an agency board of contract appeals’’
and inserting in lieu thereof ‘‘the Department of Defense Board of Contract Ap-
peals or the Civilian Board of Contract Appeals’’.

(b) TITLE 10.—(1) Section 2305(e) of title 10, United States Code, is amended—
(A) in paragraph (1), by striking out ‘‘subchapter V of chapter 35 of title 31’’

and inserting in lieu thereof ‘‘title II of the Office of Federal Procurement Policy
Act’’; and

(B) by striking out paragraph (3).
(2) Section 2305(f) of such title is amended—

(A) in paragraph (1), by striking out ‘‘subparagraphs (A) through (F) of sub-
section (b)(1) of section 3554 of title 31’’ and inserting in lieu thereof ‘‘section
214(h)(2) of the Office of Federal Procurement Policy Act’’; and

(B) in paragraph (2), by striking out ‘‘paragraph (1) of section 3554(c) of title
31 within the limits referred to in paragraph (2)’’ and inserting in lieu thereof
‘‘subparagraph (A) of section 214(i)(1) of the Office of Federal Procurement Pol-
icy Act within the limits referred to in subparagraph (B)’’.

(c) FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT OF 1949.—(1) Section
303B(j) (as redesignated by section 104(b)(2)) of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 253b(h)) is amended—
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(A) in paragraph (1), by striking out ‘‘subchapter V of chapter 35 of title 31,
United States Code’’ and inserting in lieu thereof ‘‘title II of the Office of Fed-
eral Procurement Policy Act’’; and

(B) by striking out paragraph (3).
(2) Section 303B(k) (as redesignated by section 104(b)(2)) of such Act (41 U.S.C.

253b(i)) is amended—
(A) in paragraph (1), by striking out ‘‘in subparagraphs (A) through (F) of sub-

section (b)(1) of section 3554 of title 31, United States Code’’ and inserting in
lieu thereof ‘‘section 214(h)(2) of the Office of Federal Procurement Policy Act’’;
and

(B) in paragraph (2), by striking out ‘‘paragraph (1) of section 3554(c) of such
title within the limits referred to in paragraph (2)’’ and inserting in lieu thereof
‘‘subparagraph (A) of section 214(i)(1) of the Office of Federal Procurement Pol-
icy Act within the limits referred to in subparagraph (B)’’.

(d) OFFICE OF FEDERAL PROCUREMENT POLICY ACT.—The table of contents for the
Office of Federal Procurement Policy Act (contained in section 1(b)) is amended—

(1) by inserting the following before the item relating to section 1:

‘‘TITLE I—FEDERAL PROCUREMENT POLICY GENERALLY’’; and

(2) by adding at the end the following:

‘‘TITLE II—DISPUTE RESOLUTION

‘‘SUBTITLE A—GENERAL PROVISIONS

‘‘Sec. 201. Definitions.
‘‘Sec. 202. Membership.
‘‘Sec. 203. Chairman.
‘‘Sec. 204. Rulemaking authority.
‘‘Sec. 205. Authorization of appropriations.

‘‘SUBTITLE B—FUNCTIONS OF THE DEFENSE AND CIVILIAN BOARDS OF CONTRACT APPEALS

‘‘Sec. 211. Alternative dispute resolution services.
‘‘Sec. 212. Alternative dispute resolution of disputes and protests submitted to Boards.
‘‘Sec. 213. Contract disputes.
‘‘Sec. 214. Protests.
‘‘Sec. 215. Applicability to certain contracts.’’.

Subtitle F—Effective Date; Interim Appointment
and Rules

SEC. 451. EFFECTIVE DATE.

This title and the amendments made by this title shall take effect on October 1,
1996.
SEC. 452. INTERIM APPOINTMENT.

(a) DEFENSE BOARD.—The judge serving as chairman of the Armed Services Board
of Contract Appeals on the date of the enactment of this Act shall serve as Chair-
man of the Department of Defense Board of Contract Appeals during the two-year
period beginning on the effective date of this title, unless such individual resigns
such position or the position otherwise becomes vacant before the expiration of such
period. The authority vested in the Secretary of Defense by section 203(a) of the Of-
fice of Federal Procurement Policy Act (as added by section 413) shall take effect
upon the expiration of such two-year period or on the date such position is vacated,
whichever occurs earlier.

(b) CIVILIAN BOARD.—The judge serving as chairman of the board of contract ap-
peals of the General Services Administration on the date of the enactment of this
Act shall serve as Chairman of the Civilian Board of Contract Appeals during the
two-year period beginning on the effective date of this title, unless such individual
resigns such position or the position otherwise becomes vacant before the expiration
of such period. The authority vested in the Administrator of General Services by
section 203(a) of the Office of Federal Procurement Policy Act (as added by section
413) shall take effect upon the expiration of such two-year period or on the date
such position is vacated, whichever occurs earlier.
SEC. 453. INTERIM RULES.

(a) RULES OF PROCEDURE.—Until such date as rules of procedure are promulgated
pursuant to section 204 of the Office of Federal Procurement Policy Act (as added
by section 414)—
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(1) for protests, the rules of procedure of the board of contract appeals of the
General Services Administration, as in effect on the day before the effective
date of this Act, shall be the rules of procedure for both the Department of De-
fense Board of Contract Appeals and the Civilian Board of Contract Appeals;
and

(2) for contract disputes—
(A) the rules of procedure of the board of contract appeals of the General

Services Administration, as in effect on the day before the effective date of
this Act, shall be the rules of procedure for the Civilian Board of Contract
Appeals; and

(B) the rules of procedure of the Armed Services Board of Contract Ap-
peals, as in effect on the day before the effective date of this Act, shall be
the rules of procedure for the Department of Defense Board of Contract Ap-
peals.

(b) RULES REGARDING BOARD JUDGES.—(1) Until such date as the Department of
Defense Board of Contract Appeals (in this paragraph referred to as the ‘‘Defense
Board’’) promulgates rules governing the establishment and maintenance of a reg-
ister of eligible applicants and the selection of Board judges, the rules of the Armed
Services Board of Contract Appeals governing the establishment and maintenance
of a register of eligible applicants and the selection of board members (as in effect
on the day before the effective date of this Act) shall be the rules of the Defense
Board governing the establishment and maintenance of a register of eligible appli-
cants and the selection of Board judges, except that any provisions of the rules of
the Armed Services Board of Contract Appeals that authorize any individual other
than the chairman of such board to select a Defense Board judge shall have no ef-
fect.

(2) Until such date as the Civilian Board of Contract Appeals (in this paragraph
referred to as the ‘‘Civilian Board’’) promulgates rules governing the establishment
and maintenance of a register of eligible applicants and the selection of Board
judges, the rules of the board of contract appeals of the General Services Adminis-
tration governing the establishment and maintenance of a register of eligible appli-
cants and the selection of board members (as in effect on the day before the effective
date of this Act) shall be the rules of the Civilian Board governing the establishment
and maintenance of a register of eligible applicants and the selection of Board
judges, except that any provisions of the rules of the board of contract appeals of
the General Services Administration that authorize any individual other than the
chairman of such board to select a Civilian Board judge shall have no effect.

TITLE V—EFFECTIVE DATES AND
IMPLEMENTATION

SEC. 501. EFFECTIVE DATE AND APPLICABILITY.

(a) EFFECTIVE DATE.—Except as otherwise provided in this title, this title and the
amendments made by this title shall take effect on the date of the enactment of this
Act.

(b) APPLICABILITY OF AMENDMENTS.—(1) An amendment made by this title shall
apply, in the manner prescribed in the final regulations promulgated pursuant to
section 502 to implement such amendment, with respect to any solicitation that is
issued, any unsolicited proposal that is received, and any contract entered into pur-
suant to such a solicitation or proposal, on or after the date described in paragraph
(3).

(2) An amendment made by this title shall also apply, to the extent and in the
manner prescribed in the final regulations promulgated pursuant to section 502 to
implement such amendment, with respect to any matter related to—

(A) a contract that is in effect on the date described in paragraph (3);
(B) an offer under consideration on the date described in paragraph (3); or
(C) any other proceeding or action that is ongoing on the date described in

paragraph (3).
(3) The date referred to in paragraphs (1) and (2) is the date specified in such

final regulations. The date so specified shall be October 1, 1996, or any earlier date
that is not within 30 days after the date on which such final regulations are pub-
lished.
SEC. 502. IMPLEMENTING REGULATIONS.

(a) PROPOSED REVISIONS.—Proposed revisions to the Federal Acquisition Regula-
tion and such other proposed regulations (or revisions to existing regulations) as
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may be necessary to implement this title shall be published in the Federal Register
not later than 210 days after the date of the enactment of this Act.

(b) PUBLIC COMMENT.—The proposed regulations described in subsection (a) shall
be made available for public comment for a period of not less than 60 days.

(c) FINAL REGULATIONS.—Final regulations shall be published in the Federal Reg-
ister not later than 330 days after the date of enactment of this Act.

(d) MODIFICATIONS.—Final regulations promulgated pursuant to this section to
implement an amendment made by this title may provide for modification of an ex-
isting contract without consideration upon the request of the contractor.

(e) SAVINGS PROVISIONS.—(1) Nothing in this title shall be construed to affect the
validity of any action taken or any contract entered into before the date specified
in the regulations pursuant to section 501(b)(3) except to the extent and in the man-
ner prescribed in such regulations.

(2) Except as specifically provided in this title, nothing in this title shall be con-
strued to require the renegotiation or modification of contracts in existence on the
date of the enactment of this Act.

(3) Except as otherwise provided in this title, a law amended by this title shall
continue to be applied according to the provisions thereof as such law was in effect
on the day before the date of the enactment of this Act until—

(A) the date specified in final regulations implementing the amendment of
that law (as promulgated pursuant to this section); or

(B) if no such date is specified in regulations, October 1, 1996.

SHORT SUMMARY OF LEGISLATION

TITLE I

H.R. 1670 at title I amends Federal procurement law to establish
a new standard of full and open competition for the government’s
purchase of goods and services. The standard requires that the gov-
ernment provide ‘‘open access’’ to its market for all firms through
the use of competitive procedures, while permitting the government
to focus the competition it receives on the need to efficiently fulfill
its requirements. This creates a balanced system which permits all
firms to submit offers to meet government requirements. At the
same time, the government is allowed to establish its requirements
and specifications based solely on its minimum needs and to effi-
ciently select the most advantageous offer from those submitted
based upon clearly stated evaluation factors.

The change from current law will decrease costs for both govern-
ment and industry by permitting the efficient and timely removal
from the competition of firms that are not qualified or whose prod-
ucts are not reasonably priced. While all firms would be permitted
to bid, the new standard allows the government’s procurement pro-
fessionals to focus their attention on all qualified offerors who can
meet the government’s requirements at a reasonable cost.

Title I makes a number of other changes to accommodate the
new competition standard and to streamline and modernize the
procurement statutes.

TITLE II

Title II of the legislation strengthens the improvements in the
acquisition of commercial items made by the Federal Acquisition
Streamlining Act of 1994 (FASA). FASA provided the foundation
for establishing ‘‘commercial-like’’ procedures within the Federal
procurement system. H.R. 1670 builds upon what FASA created by
establishing simplified procedures for the purchase of commercial
items and exempting commercial item purchases from burdensome
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government-unique requirements such as the Truth in Negotiations
Act and Cost Accounting Standards.

TITLE III

H.R. 1670 at title III repeals current provisions of law known as
‘‘Procurement Integrity’’ and replaces those provisions with simple
prohibitions and clearer administrative standards. The provisions
more squarely address the same basic concern as current law—the
unauthorized disclosure and receipt of procurement-sensitive infor-
mation—but does it by focusing on the information to be protected.
While the remedies are similar to those under current law, H.R.
1670 repeals the complex system of certifications and eliminates
the remaining agency-specific post-employment restrictions which
were made unnecessary when Congress passed the Ethics Reform
Act of 1989.

Title III also repeals a current provision of law which requires
the payment of a fee or tax to the U.S. government on foreign sales
of products or technologies developed under government contracts.
The repeal is contingent on the President and Congress providing
budget offsets for any receipts lost as a result of the repeal.

Further, title III adds a new provision setting forth in statute for
the first time a policy that, since 1955, has been the underpinning
of the government’s acquisition system: that the government is to
rely on the private sector to supply its needs.

Title III also eliminates certain non-value added certifications
while retaining the underlying prohibitions. In addition, title III re-
quires elimination of all administratively-imposed certifications un-
less they can be justified as necessary.

Also, title III adopts a Department of Defense proposal to amend
FASA to add the Joint Standoff Weapon Unitary Variant (JSOW–
UV) as a defense acquisition pilot program to the current five pilot
programs in FASA.

Finally, title III further streamlines and simplifies the procure-
ment process by repealing certain duplicative or unneeded provi-
sions of law, including a provision that would inhibit the authority
of the executive branch from testing innovative procurement proce-
dures.

TITLE IV

Title IV of the bill consolidates the current two bid protest fo-
rums and the 11 administrative tribunals located within different
government agencies for the resolution of government contract dis-
putes into two boards—one at the Department of Defense (DoD) to
handle DoD bid protests and contract disputes and one at the Gen-
eral Services Administration to handle civilian agency bid protests
and contract disputes. A single set of new procedures and processes
will govern both boards.

I. BACKGROUND AND NEED FOR LEGISLATION

Each year the government spends about $200 billion on goods
and services, ranging from weapons systems to computer systems
to everyday commodities. The current system costs too much, in-
volves too much red tape, and ill-serves the taxpayer and industry.
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In December 1994, a report prepared for the Secretary of Defense
found that, on average, the government pays an additional 18 per-
cent on what it buys solely because of requirements it imposes on
its contractors. That confirmed the average estimate by major con-
tractors surveyed by the General Accounting Office that the addi-
tional costs incurred in selling to the government are about 19 per-
cent. While some of the government’s unique requirements cer-
tainly are needed, we clearly are paying an enormous premium for
them—billions of dollars annually.

And that is only part of the government’s inflated cost of doing
business—for it includes only what is paid to contractors, not the
cost of the government’s own administrative system. The govern-
ment’s contracting officials are confronted with a daunting array of
mandates of their own, often amounting to step-by-step prescrip-
tions that increase staff and equipment needs. This rigid, rule-
based process leaves little room for the exercise of business judge-
ment, initiative, and creativity and often forces the professional
staff to assume the role of box-checking robots.

These requirements are well-intentioned. From the time the Sec-
ond Continental Congress established a Commissary General in
1775, the procurement system commanded the attention of both
public officials and the American public. Unfortunately and all too
often, the attention has focused on individual abuses rather than
the operations of the system as a whole. In response, Congress and
the executive branch have maintained a constant effort to correct
wrongs or add particular initiatives. Inevitably, after a while,
often-uncoordinated incremental efforts will tilt any system out of
balance, until the cost of requirements outweigh benefits. That is
the current state of our procurement system. It has become an un-
balanced mass of requirements that lead, simply, to too much
money for too little product. Mr. Philip K. Howard in a recent edi-
torial on the government’s procurement process in the Wall Street
Journal aptly described the state of the current process as follows:

The rigid procedures designed to prevent squandering of
public money, as it turns out, function almost perfectly to
guarantee that the money gets squandered.

It is critical in these times of declining budgets to bring the gov-
ernment’s procurement system into balance.

II. LEGISLATIVE HISTORY/COMMITTEE CONSIDERATION

Last year, a significant step was taken toward establishing a
more commercial-like Federal contracting system. Congress took
that step with the passage of the Federal Acquisition Streamlining
Act of 1994 (FASA) (Public Law 103–355). FASA established a pref-
erence for commercial items and simplified procedures for contracts
under $100,000, as well as addressing a wide spectrum of issues re-
garding the administrative burden—on all sides—associated with
the government’s specialized requirements. These ranged from
socio-economic laws to the government’s oversight tools, which over
the years have resulted in major differences between the govern-
ment and commercial marketplaces.
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But FASA went only part of the way, and as important as that
effort was, more must be done to move the Federal procurement
system closer to a commercial-type process. It is imperative that in-
dustry sellers and government buyers are allowed to offer and ac-
quire, respectively, maximum value for the taxpayer.

On February 24, 1995, Chairman William F. Clinger, Jr. of the
Committee on Government Reform and Oversight and Chairman
Floyd D. Spence of the Committee on National Security and Chair-
man Benjamin A. Gilman of the Committee on International Rela-
tions introduced H.R. 1038 to revise and streamline the acquisition
laws of the Federal Government. The bill addressed two issues: re-
peal of the recoupment of research and development costs and a re-
write of the Procurement Integrity law.

The bill was referred to the Subcommittee on Government Man-
agement, Information and Technology, which met pursuant to no-
tice on February 28, 1995 to solicit proposals for further simplify-
ing and streamlining the Federal procurement process.

At the hearing, testimony was received from various procure-
ment specialists in the contracting community including: the Hon-
orable Steven Kelman, Administrator for Federal Procurement Pol-
icy, Office of Management and Budget; Mrs. Colleen Preston, Dep-
uty Under Secretary for Acquisition Reform, Department of De-
fense; Mr. Robert P. Murphy, General Counsel, General Accounting
Office; Mr. Ron Turner, Computing Devices, Inc. for the Acquisition
Reform Working Group (ARWG); Mr. John C. Custer, Mason &
Hangar, Mason-Silas, Inc. for ARWG; Mr. Paul Schwiezer,
Schwiezer Aircraft Corporation; Mr. Carl Guerreri, Electronic War-
fare Associates, for ARWG; Mr. Bernard F. McKay, AT&T, for the
Computer and Communications Information Association; Mr. Ran-
dall I. Cole, HFSI, for the Information Technology Association of
America; Mr. Bruce E. Leinster, IBM Corporation, for the Informa-
tion Technology Industry Council; Mr. Dennis Cossey, Innotek Cor-
poration; Mr. Robert F. Trimble, Procurement Round Table; Mr.
John B. Miller, Gadsby & Hannah, for the Section of Public Con-
tract Law, American Bar Association; Mr. William J. Mielke,
Ruekert Mielke Consultants, for the Council on Federal Procure-
ment of Architectural/Engineering Services.

Generally, the comments of the witnesses were as follows: those
representing the government expressed the need for less congres-
sional micro-management and greater flexibility and authority for
agency contracting officers; those representing businesses, both
large and small, reiterated their long held views about reducing
government rules and regulations so they could sell to government
agencies like they do to private sector buyers; and those represent-
ing other groups complained that existing laws are too complicated
and too confusing.

The various proposals for reform which were brought forward by
the witnesses ranged from minor technical corrections to a com-
plete overhaul of the system. This wealth of ideas contributed to
the effort which resulted in the introduction of H.R. 1670 on May
18, 1995, by Chairman Clinger for himself, Mr. Spence, Mr. Horn,
Mr. Zeliff, Mr. Blute, Mr. Davis, Mr. Scarborough, Mr. Lewis of
Kentucky, Mr. Tate, Mr. Tiahrt, Mr. Flanagan, Mr. Bass, Mr.
Chambliss, Mr. Fox, Mr. Watts, Mr. Moran, and Mr. McKeon.
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A joint hearing by the Government Reform and Oversight and
National Security Committees was then held on May 25, 1995 to
solicit views on the bill as introduced on May 18, 1995. Chairman
Clinger noted at the beginning of the hearing that, ‘‘some may say
we should rest on our laurels, and let the system absorb the
changes made last year by the Federal Acquisition Streamlining
Act. But clearly the system still cries out for fundamental change
* * * . From the time the Second Continental Congress established
a Commissary General in 1775, the Federal procurement system
has commanded the attention of both public officials and the Amer-
ican taxpayer. In many respects, we still are guided today by the
same considerations the Commissary General faced in 1775: how to
provide meaningful competition, obtain quality goods at reasonable
prices, and ensure accountability of public officials for public trans-
actions. And too, as in 1775, we are under great budgetary con-
straints that drive us to look at ways to meet our goals, yet do so
in a way that is affordable and uses common sense.’’

Procurement experts from government and industry provided
comment. Those witnesses included: Mr. James Leto, Chairman
and Chief Executive Officer, PRC, Inc. for the Acquisition Reform
Working Group (ARWG); Mr. Stanley Ebner, Vice President, Wash-
ington Operations, McDonnell Douglas, for ARWG; Mr. Milton Coo-
per, President, Systems Group, Computer Sciences Corporation, for
the Information Technology Association of America; Mr. Edward
Cypert, Vice President, Operations, Space & Electronics Group,
TRW, Inc., for ARWG; Mr. Edward Black, President, Computer and
Communications Information Association; Mr. Dan Young, Presi-
dent, Federal Data Corporation; Mr. Sterling Phillips, Executive
Vice President & Chief Operating Officer, Tri-Cor Industries, Inc.;
Ms. Elizabeth Salih, Contracting Officer, General Services Admin-
istration, Fort Worth, TX; Colonel John M. Case (USAF), Program
Director, Maxwell Air Force Base, Montgomery, AL; the Honorable
Steven Kelman, Administrator for Federal Procurement Policy, Of-
fice of Management and Budget; Captain Barry Cohen (USN), Dep-
uty to the Deputy Under Secretary for Acquisition Reform, Depart-
ment of Defense; Mr. John Miller, Gadsby & Hannah, for the Sec-
tion of Public Contract Law, American Bar Association; Mr. Ste-
phen Daniels, Chairman, General Services Board of Contract Ap-
peals, General Services Administration; Mr. Robert Murphy, Gen-
eral Counsel, General Accounting Office, accompanied by Mr.
Frank Conahan, Senior Defense and International Affairs Advisor
to the Comptroller General.

Statements presented by representatives of ARWG emphasized
that H.R. 1670 has the potential to shift presumptions of private
and public-sector business interactions from negative ones to posi-
tive ones, and carries with it the potential to do things cheaper,
faster and better than currently is done today. These representa-
tives identified H.R. 1670 as clearly making a long-term mark on
the acquisition system to prepare it for the 21st century.

A representative of the Computer and Communications Industry
Association, Mr. Edward Black, strongly recommended that any
new reforms only be considered after careful evaluation of reforms
passed last Congress under the FASA. Mr. Dan Young of Federal
Data Corporation, a small business, stated that he believed the
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bill’s new standard of competition would not deter his company’s
participation in future government procurements. And finally, Mr.
Sterling Phillips, Chief Executive Operating Officer, Tri-Cor Indus-
tries, a small minority-owned firm that predominantly participates
in the Federal marketplace shared the Committee’s sense of ur-
gency to streamline the cumbersome and costly acquisition process,
noting that this is an issue every bit as important to industry as
it is to government.

As a representative of the Administration, Ms. Elizabeth Salih,
a government contracting officer with the General Services Admin-
istration in Fort Worth, Texas, stated that the current statutory
and regulatory framework leaves no room to exercise the training
and knowledge she has gained, and that by the time she adheres
to all the requirements, ‘‘the taxpayer has paid a tremendous price
for this unnecessary oversight.’’ She went on to ask for the Com-
mittee’s help in removing the obstacles that hinder her so she ‘‘can
make a difference in the way the public views the government and
its lawmakers in terms of expenditure of funds.’’

Other witnesses who represented the American Bar Association
and General Services Board of Contract Appeals raised concerns
about the current forums for bid protests and made suggestions for
change to streamline current government procedures.

Subsequent to the hearing, Chairman Clinger, Chairman Spence
and other members of their committees held several meetings with
interested parties from the government contracting community. As
a result, an amendment in the nature of a substitute to H.R. 1670
was developed to reflect the views of other members of Congress
(both Republican and Democrat), industry associations, senior in-
dustry executives, the Administration, government contracting offi-
cials, representatives of both large and small business, and from
other interested individuals.

The Committee on Government Reform and Oversight met on
July 27, 1995, to consider H.R. 1670. Chairman Clinger presented
the amendment in the nature of a substitute, reflecting the revi-
sions made subsequent to the hearing. The bill, as amended, was
favorably reported to the House by voice vote and without further
amendment by the full Committee.

III. EXPLANATION OF THE BILL

A. OVERVIEW

Title I
Competition is the driving force of our free enterprise system,

and consequently must remain the driver behind the Committee’s
efforts to reform the current Federal procurement system. H.R.
1670 creates an open system which permits all firms to submit of-
fers to meet government requirements. At the same time, the gov-
ernment is allowed to establish its requirements and specifications
based solely on its minimum needs and to efficiently select the
most advantageous offer from those submitted based upon clearly
stated evaluation factors. This provides the necessary balance to a
procurement system that has become overly burdened with step-by-
step prescriptions leaving little room for the exercise of judgement,
initiative, and creativity. However, the increased discretion given
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to contracting officials is to be accompanied by a robust and easily-
accessed protest process established in title IV of H.R. 1670 to en-
sure that a contracting official’s decision that results in the elimi-
nation of a firm from the competition at any point in the process
has a rational basis.

The provisions of law which currently comprise the competition
requirements have proven to be overly complex and cumbersome.
H.R. 1670 attempts to streamline these provisions to provide clear
statutory standards and policy guidance, but to remove from stat-
ute the congressional micro-management complained about by both
industry and the executive agencies. For example, H.R. 1670 (in
section 101) eliminates from statute the long list of circumstances
under which an agency may exclude a particular firm in order to
maintain an alternate source and places the requirement for set-
ting forth those circumstances in the Federal Acquisition Regula-
tion (FAR). The Committee expects that the regulation writers will
include in the FAR the current statutory reasons for exercising this
authority listed as subparagraphs (A) through (F) under 10 U.S.C.
2304(b)(1) and 41 U.S.C. 253(b)(1). There is no intent on the part
of the Committee to change these existing exceptions.

The Committee intends that the provisions in title I authorize
the use of innovative procedures involving the issuance of solicita-
tions containing multi-phase, quality-based evaluation processes.
These procedures could include the use of preliminary selection fac-
tors based primarily upon the qualifications that an offeror must
have in order to meet the government’s requirements. Those firms
successfully meeting the government’s stated qualification require-
ments would then submit detailed price and technical proposals.
The final selection of the most advantageous offer would be made
from among those firms in accordance with evaluation factors set
forth in the solicitation.

Further, through changes made in this title and also in title III
(Procurement Integrity), the Committee hopes to encourage more
open communication between government and industry in the early
stages of program requirements development. It is important that
industry have early access to government spending information in
order to make decisions on how to spend valuable research and de-
velopment and bid and proposal funds. The Committee believes
that the availability of such information, if not in conflict with the
Office of Management and Budget (OMB) Circular A–10 (which re-
stricts release of detailed budget information related to the Presi-
dent’s planned budget), would be appropriate in order to increase
the quality and timeliness of contractor bids and result in the over-
all streamlining of the procurement process.

Another streamlining effort of H.R. 1670 is to eliminate the cur-
rent pre-qualification process and replace it with one which is sim-
pler and provides clear statutory standards on which the executive
agency bases its pre-qualification (or ‘‘verification’’). It is intended
to be a system open to all firms and once in the system, these firms
would compete with each other in procurements conducted within
the system. In order to be considered ‘‘verified,’’ firms would be as-
sessed based upon various criteria, among them ‘‘past perform-
ance.’’ H.R. 1670 provides that past performance includes a firm’s
performance under contracts with state and local governments and
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with private sector entities as well as those with the Federal gov-
ernment. This list of elements of past performance is not intended
to be exclusive. For example, the Committee believes that it would
be appropriate to consider a firm’s performance under contracts
with foreign entities.

Title II
FASA set an important precedent when it established a pref-

erence for the acquisition of commercial items and provided for an
expanded exemption for such items from the requirement for cer-
tified cost or pricing data contained in the Truth in Negotiations
Act (TINA). To complete the initiative began in FASA, the bill ex-
empts all commercial items, as defined by the Office of Federal
Procurement Policy (OFPP) Act at 41 U.S.C. 403, from the certified
data and audit requirements of TINA and from the corresponding
requirements of the Cost Accounting Standards. The impact of the
commercial market on the price of the item should be sufficient.

Further, the expanded use of simplified procedures also was con-
ceived in FASA by increasing the threshold for simplified pur-
chases. H.R. 1670 takes the next step and provides for the use of
simplified procedures when purchasing a commercial item. The
purchase of a commercial item logically lends itself to simplified
procedures because there exists a yardstick in the commercial mar-
ketplace against which to measure price and product quality and
to serve as a surrogate for government-unique procedures. While
the Committee is aware that some have expressed a concern that
there is no dollar threshold, the Committee believes that any dollar
threshold would be inconsistent with the commercial-type process
established by H.R. 1670. Since there is no requirement in H.R.
1670 that simplified procedures be used, procurement officials
would have the discretion to use standard procedures where the
circumstances dictated. Circumstances such as the complexity of
the purchase, past experience with the particular item, whether it
is a commonplace item, and the availability of the item should be
taken into account when determining which procedures to use for
the purchase of a particular commercial item. It is not the Commit-
tee’s intent that simplified procedures be used for every purchase
of commercial items.

Title III
Title III sets forth for the first time in statute the policy which

has been the underpinning of the government’s acquisition system
since 1955: that the government rely on the private sector for its
needed goods and services. While this policy statement currently is
included in OMB Circular A–76, a statutory statement expresses
Congress’ commitment to the policy. Other issues surrounding
OMB Circular A–76 are not addressed in H.R. 1670. However, the
Committee believes that industry and the executive branch could
make a valuable contribution to improving the acquisition system
if together they study issues such as the cost comparison process
as it now exists and make recommendations as to how the process
can be streamlined and made less costly and more effective.

Also, title III eliminates certain statutory certification require-
ments, requires the removal of current regulatory certifications un-
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less retention is supported by a written justification, and prohibits
new regulatory certification requirements unless mandated by stat-
ute or justified in writing. Most certifications are established mere-
ly to certify performance or compliance already required by con-
tract clauses or provisions of law or regulation. By signing a pro-
posal or contract, contractors accept responsibility for performance
of all the terms of the contract and all applicable law. Certifications
do not result in improved compliance with the law or even im-
proved ethical behavior. However, certifications do increase the ad-
ministrative costs of both the government and industry and deter
participation in the government market. The provision would re-
tain the underlying prohibitions but eliminate what, in many cases,
are non-value added certification requirements which often do more
to deter participation in the government market rather than the
prohibited conduct. Further, although the provisions refer to agen-
cy procurement regulations, the Committee intends this to mean
procurement regulations at all levels within an agency.

Title III repeals a current provision of law which disadvantages
U.S. companies when selling American products in international
markets. The repeal would be contingent on the President and the
Congress providing budget offsets for any receipts to the govern-
ment lost as a result of the repeal. Current law requires that a fee
or tax be paid to the U.S. government on foreign sales of products
and technologies developed under government contracts. It may
have been an appropriate policy when it was originally adopted in
the early 1960’s as a way of sharing development costs with U.S.
allies. But today, our allies are our competition, and this policy
threatens the future of American workers by making it more dif-
ficult for their employers to compete for business in the world mar-
ketplace. The Bush Administration recommended repeal of this
provision, and the Clinton Administration currently is recommend-
ing its repeal.

Title III repeals current provisions of law known as ‘‘Procure-
ment Integrity’’ and replaces these provisions with simple prohibi-
tions and clearer administrative standards. This proposal was de-
veloped originally by the Bush Administration and is supported by
the Clinton Administration. The provisions more squarely address
the same basic concern as current law—the unauthorized disclo-
sure and receipt of procurement-sensitive information—but do it by
focusing on the information to be protected. With respect to infor-
mation to be protected,—specifically, the category of source selec-
tion information referred to as ‘‘other information’’—the Committee
cautions agencies to use the authority to designate non-standard
material as ‘‘source selection information’’ only in truly unique situ-
ations as authorized by senior agency officials. While it is impera-
tive that source selection information be protected, the ability to
designate non-standard material should be used carefully. Further,
while title III provides remedies similar to those available under
current law, it repeals the complex system of certifications de-
manded by current law to ensure compliance. Non-value added cer-
tification requirements do more to deter participation in the gov-
ernment market than to deter the prohibited conduct.
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Title IV
Recently, the current bid protest system has come under attack

as being too complex, too intrusive, and too procedurally intensive.
The Committee strongly believes that there is a critical role for

a meaningful and robust protest process in order to ensure that the
discretion granted the government’s procurement officials is exer-
cised responsibly and within the statutorily designated parameters.
Even more important is the role of the protest process in ensuring
the perception of fairness in the government’s acquisition system.
However, the Committee recognizes that the current system, based
primarily on the two administrative forums—one in the General
Accounting Office (GAO) and the General Services Board of Con-
tract Appeals (GSBCA)—presents contractors with a bewildering
array of procedural rules and features and seemingly incomprehen-
sible jurisdictional differences.

The provisions of title VI will create a new protest resolution sys-
tem and consolidate the current contract disputes process, which is
currently spread out among 11 different administrative boards.
These functions will be handled by two consolidated boards with
more efficient procedures and an increased use of alternate dispute
resolution. The new Department of Defense Board of Contract Ap-
peals will resolve protests and disputes involving Department of
Defense Acquisitions, while the new Civilian Agency Board of Con-
tract Appeals will do the same for executive agencies other than
the Department of Defense. The Committee’s intent in creating the
new dispute and protest resolution process is to achieve a better
balance between the need to ensure the fundamental fairness of
the government’s acquisition system and the need to acquire the
goods and services needed by the government in a efficient manner.

The new Boards will be governed by a single set of streamlined
and simplified procedures which are based upon the best features
of both of the current bid protest forums. In developing the outlines
of these procedures in the legislation, the Committee was mindful
of the need to curb the use of intrusive discovery procedures such
as depositions and interrogatories in the protest process. For this
reason, the Committee has specified a $20,000,000 threshold (in-
cluding options) below which only written discovery is to be used.
While formal hearings would not be held in such below threshold
protests, the Committee contemplates that informal conferences for
the discussion of the protest issues could be held at the discretion
of the Board judge. Further, in order to add needed flexibility to
handle complex cases below $20,000,000, the legislation provides
that below threshold cases may be accorded full procedural treat-
ment if the Chairman determines that the unique circumstances of
the case so dictate.

In addition, the Administration proposed statutory language to
make unallowable the costs of pursuing a bid protest. The Commit-
tee rejected this proposal which would add further prescriptions to
the procurement process as inconsistent with the streamlining
goals of this bill. The Committee takes no position on the merits
of this issue. Further, the Committee would not object to the Ad-
ministration addressing cost reimbursement issues in regulations.

Additionally, the Committee intends that the use of interrog-
atories and depositions be limited for protests of contract actions
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above the threshold. The Committee further intends that hearings
should be held only if the protest can not be resolved on the writ-
ten record and that hearings should be held sparingly in appro-
priate cases. The Committee intends that, in developing the proce-
dural rules and standards, both Chairman will adhere strictly to
the clear statutory direction that discovery is to be limited to the
minimum necessary for the expeditious, fair, and cost-effective res-
olution of protests. Finally, the Committee expects that all Board
judges will be mindful of the adverse impact of overly intrusive dis-
covery upon the procurement system as a whole and also will ad-
here to the ‘‘minimum necessary’’ standard in approving the use of
discovery in cases before them.

B. SECTION BY SECTION ANALYSIS

TITLE I—COMPETITION

Section 101—Improvement of competition requirements
Subsection (a) would amend 10 U.S.C. 2304(a) governing armed

services acquisitions to establish a new standard of full and open
competition for the acquisition of goods and services that would
provide ‘‘open access’’ to the government market for all responsible
sources through the use of competitive procedures. To provide bal-
ance, the new standard would incorporate the principle that the
government would be permitted to focus competition it receives on
the need to efficiently fulfill its requirements. This would result in
a system which permits all responsible firms to submit offers in re-
sponse to government requirements while at the same time grant-
ing contracting officials the discretion they need to efficiently select
the most advantageous offeror. In order to parallel the new com-
petition standard, the subsection would also amend 10 U.S.C.
2304(g)(3) which sets forth the standard for the use of competition
in simplified procedures for acquisitions under the simplified acqui-
sition threshold to provide that agencies obtaincompetition to the
maximum extent practicable consistent with the particular require-
ment solicited.

The subsection would further streamline and modernize the cur-
rent competition requirements by amending 10 U.S.C. 2304(b)(1) to
eliminate from statute the long list of circumstances under which
an agency may exclude a particular firm in order to maintain an
alternate source for goods or services and would place the discre-
tion for the use of this authority in the contracting agencies under
circumstances to be set forth in the Federal Acquisition Regulation
(FAR).

Similarly, the subsection would eliminate the maze of rules, pa-
perwork-generating approval requirements, and detailed instruc-
tions in 10 U.S.C. 2304 (c), (d), (e) and (f) that currently govern the
use of ‘‘other than competitive procedures’’ and substitute a simple
provision stating that competitive procedures must be used unless
such procedures are determined to be not feasible or appropriate in
accordance with standards set forth in the FAR. In addition, the
subsection would provide that the FAR set forth strict standards
for sole-source awards based upon the seven exceptions to the use
of competitive procedures set forth in current law. The use of
‘‘other than competitive procedures,’’ which includes limited com-
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petition and sole-source awards, must be justified and approved in
accordance with simplified standards to be set forth in the FAR.

Subsection (b) would replicate the above changes in title 41, the
Federal Property and Administrative Services Act of 1949 (Federal
Property Act), governing the acquisitions of civilian agencies.

Subsection (c) would amend the Office of Federal Procurement
Policy Act (OFPP Act) at section 18 (41 U.S.C. 416) to establish a
uniform notice requirement for acquisitions between $10,000 and
$25,000, provide for the inclusion of additional information regard-
ing qualification requirements in published notices of acquisitions
above $25,000 and make other conforming changes.

Subsection (d) would amend the OFPP Act at 41 U.S.C. 414 to
integrate the new competition standard into the enumerated execu-
tive agency procurement responsibilities and at 41 U.S.C. 418 to re-
move obsolete language regarding competition advocates.

Section 102—Definitions relating to competition requirements
The section would amend the OFPP Act at 41 U.S.C. 403 to re-

move the definition of ‘‘full and open competition’’ and to define the
terms ‘‘open access’’ and ‘‘competitive procedures’’ as the operative
elements of the new competition standard. According to the new
definition, ‘‘open access’’ would be achieved when all responsible
sources are permitted to submit offers under ‘‘competitive proce-
dures.’’ ‘‘Competitive procedures’’ would be defined as those under
which an agency enters into a contract pursuant to full and open
competition that provides open access and is consistent with the
government’s needs to efficiently fulfill its requirements. The sec-
tion also would provide for other amendments to the OFPP Act,
title 10, the Federal Property Act, and other laws to conform them
to the new competition standard.

Section 103—Contract solicitation amendments
The section would amend 10 U.S.C. 2305 (a) and (b) governing

armed services acquisitions to revise a provision concerning solici-
tation specifications to make it consistent with the new competition
standard and to further conform the provision regarding the com-
petitive range. The section would amend the Federal Property Act
at 41 U.S.C. 253a and 253b in the same manner.

Section 104—Preaward debriefings
The section would amend 10 U.S.C. 2305(b) and the Federal

Property Act at 41 U.S.C. 253b to augment the new debriefing re-
quirements added by FASA to permit a firm removed from the
competitive range to request a debriefing after receiving notice of
the removal, but before award. The agency may deny the request
for a debriefing to be held at that time if it is not in the govern-
ment’s best interest to do so in accordance with procedures set
forth in the FAR. Such a refusal would not result in a firm’s loss
of its right to a debriefing as long as the request is made when the
firm is notified of its removal from the competition. The debriefing
would then be held after award in accordance with current law.
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Section 105—Contract types
The section would amend 10 U.S.C. 2306 and 41 U.S.C. 254 to

provide that the selection of contract type is to be governed by mar-
ket conditions, established commercial practice and sound business
judgement. To further the commercialization of the government’s
acquisition process, existing fee limits on specified contract types
are to be eliminated. The section also would eliminate from title 10
service-specific provisions that set forth a six percent fee limit on
architect-engineering services contracts. It would add a new section
2332 to title 10 to provide the authority to procure such services
for civil works.

Section 106—Contractor performance
The section would add a new provision to the OFPP Act to estab-

lish in the FAR an alternative quality-based pre-qualification sys-
tem for meeting the government’s recurring needs. The system
would be open to all sources, including small businesses. Firms
would be included as ‘‘verified’’ contractors after passing scrutiny
based on an assessment of the firm’s business practices, level of
quality of its product or service, and relevant past contract per-
formance. Past performance would include the consideration of a
firm’s performance under contracts with State and local govern-
ments, contracts with private sector entities, as well as those with
the Federal government.

Once in the system, firms would become eligible to compete with
other ‘‘verified’’ firms in acquisitions conducted within the system.
The ‘‘verification’’ could be revoked based upon the expiration of a
specified time period or for a firm’s failure to maintain the req-
uisite performance quality. In the case of a revocation, the firm
would be provided a fair opportunity to reenter the system. The ex-
isting pre-qualification requirements in 10 U.S.C. 2319 and 41
U.S.C. 253c would be repealed.

TITLE II—COMMERCIAL ITEMS

Section 201—Commercial item exception to requirement for cost or
pricing data and information limitations

The section would amend 10 U.S.C. 2306a and 41 U.S.C. 254b—
the ‘‘Truth in Negotiations Act’’ (TINA) provisions—to exempt all
acquisitions for commercial products and services which fit within
the definition of commercial item in the OFPP Act at 41 U.S.C. 403
from the requirement to submit certified cost or pricing data.

The section also would eliminate the data and audit require-
ments applicable to some commercial items under the current
TINA provisions. The section would conform the TINA provisions
regarding the submission of information to be considered in deter-
mining price reasonableness when certified cost and pricing data
are not required either because a TINA exemption applies or the
acquisition is not expected to exceed the $500,000 TINA threshold.
The amended provisions would state that the FAR shall provide ap-
propriate limitations on information that should be considered in
determining price reasonableness, including specific limits on infor-
mation requests relating to commercial items. Finally, the section
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would strike subsections (h) in titles 10 and 41 as no longer need-
ed.

Section 202—Application of simplified procedures to commercial
items

The section would amend 10 U.S.C. 2304(e), as amended by sec-
tion 101(a) and 41 U.S.C. 253, as amended by section 101(b), to
provide that all acquisitions for commercial items, no matter what
their dollar value, can be conducted pursuant to special simplified
commercial-type procedures that currently are authorized for acqui-
sitions below the simplified acquisition threshold. The section
would provide that such purchases may not be made on a sole-
source basis unless first justified in writing and approved in ac-
cordance with the FAR. Further, it would provide for the docu-
mentation in the contract file of the procedures used for the pur-
chase and of the number of offers received. The section would also
amend the OFPP Act to conform the notice provisions for commer-
cial items to the use of simplified procedures.

Section 203—Amendment to definition of commercial items
The section would amend the OFPP Act at 41 U.S.C. 403(12)(F)

to remove the requirement in the definition of commercial services
added by FASA that they be sold based on established ‘‘catalog’’
prices. To be considered ‘‘commercial’’ services under this section
they would have to be offered and sold at ‘‘established prices’’ rath-
er than at established ‘‘catalog’’ prices. Since commercial services
are often offered at prices that may not fit the strict definition of
a catalog (e.g., commercial price lists, advertisements, etc.), the sec-
tion is intended to more accurately reflect the commercial market,
yet ensure that the services are clearly defined and actually avail-
able commercially.

Section 204—Inapplicability of cost accounting standards to con-
tracts and subcontracts for commercial items

The section would amend the OFPP Act at 41 U.S.C. 422(f)(2) to
make it clear that all contracts for commercial items are exempt
from the burdens of the cost accounting standards. This provision
would complement section 201 which exempts all acquisitions for
commercial items from the requirement to submit certified cost or
pricing data as well as from the accompanying audit requirements.

TITLE III—ADDITIONAL REFORM PROVISIONS

Section 301—Government reliance on the private sector
The section would amend the OFPP Act by adding a new section

17 providing that it is the policy of the government to rely on pri-
vate sector sources to supply its needs. The policy that would be
set forth in this section has been the policy underpinning the gov-
ernment’s acquisition system since 1955 and reflects the language
currently in Office of Management and Budget Circular A–76.

Section 302—Elimination of certain certification requirements
The section would provide for the elimination of specified certifi-

cation requirements currently in statute and would require the re-
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moval of current regulatory certifications unless retention is sup-
ported by a written justification. The section also would amend the
OFPP Act to prohibit the inclusion in the FAR or agency procure-
ment regulations of new certification requirements unless man-
dated by statute or justified in writing.

Section 303—Amendment to commencement and expiration of au-
thority to conduct certain tests of procurement procedures

The section would amend section 5061 of FASA, 41 U.S.C. 413
note, to permit the OFPP Administrator to exercise the authority
granted in FASA to test ‘‘innovative’’ procurement procedures with-
out having to wait for the implementation of other FASA provi-
sions.

Section 304—International competitiveness
The section would amend 22 U.S.C. 2761(e) to eliminate the re-

quirement for recoupment of non-recurring research and develop-
ment charges for products sold through the foreign military sales
program. It would require the President and Congress to include
budgetary offsets beginning in FY 1997.

Section 305—Procurement integrity
The section would amend the OFPP Act at 41 U.S.C. 423 to re-

peal the current ‘‘Procurement Integrity’’ provisions and its com-
plex system of certifications and substitute a direct prohibition
against the unauthorized disclosure and receipt of procurement-
sensitive information. One who would violate the prohibitions of
the section would be subject to criminal and civil penalties and ap-
propriate administrative actions. The section would contain prohi-
bitions and remedies which would be similar to those regarding the
disclosure of procurement-sensitive information contained in the
current ‘‘Procurement Integrity’’ provisions. Finally, the section
would eliminate the remaining agency-specific post-employment re-
strictions which became redundant with the passage of the Ethics
Reform Act of 1989.

Section 306—Further acquisition streamlining provisions
The section would amend several provisions of the OFPP Act to

update and clarify the statement in 41 U.S.C. 404 of OFPP’s pur-
pose and to repeal unneeded or obsolete provisions at 41 U.S.C.
401, 402, 407, 409 and 410.

Section 307—Justification of major defense acquisition programs
not meeting goals

This section would amend 10 U.S.C. 2220(b) to provide that the
Secretary of Defense shall justify to Congress continuation of any
program that is more than 50 percent over its cost goals, fails to
achieve at least 50 percent of its performance capability goals, or
is more than 50 percent behind schedule.

Section 308—Enhanced performance incentives for acquisition
workforce

This section would require, for both Defense and civilian agen-
cies, enhanced performance incentives for the acquisition
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workforce. These incentives would include pay bands, significant
pay and promotion incentives and unfavorable personnel actions to
be based on contributions of personnel to the performance of the ac-
quisition program.

Section 309—Results oriented acquisition program cycle
The section would require the Secretary of Defense to ensure

that regulations regarding acquisition program cycle procedures
compress time periods associated with developing, procuring and
making operational new systems and that the Department of De-
fense directives are consolidated and made consistent with such
compressed time periods.

Section 310—Rapid contracting goal
This section would amend the OFPP Act to require the establish-

ment of a government-wide goal of reducing by 50 percent the time
necessary for executive agencies to acquire an item for the user.

Section 311—Encouragement of multiyear contracting
The section would amend both titles 10 and 41 to provide that

executive agencies shall, to the maximum extent possible, use
multiyear contracting.

Section 312—Contractor share of gains and losses from cost, sched-
ule, and performance experience

The section would require that the FAR include provisions on re-
warding contractors for performance which exceeds cost, schedule
or performance parameters and penalizing them for failing to meet
such parameters.

Section 313—Phase funding of defense acquisition programs
The section would require the Secretary of Defense to submit to

Congress information concerning the phase of an acquisition pro-
gram identifying the intended user of the system and the objective
criteria for assessing the extent to which the objectives and goals
pursuant to 10 U.S.C. 2345 are achieved.

Section 314—Improved Department of Defense contract payment
procedures

The section would require the Comptroller General to review
commercial practices regarding accounts payable and develop
standards for the Secretary of Defense to consider for improving
DOD’s contract payment procedures and financial systems.

Section 315—Consideration of past performance in assignment to
acquisition positions

The section would require that the Secretary of Defense’s policies
and procedures provide that education and training in acquisition
and past performance of acquisition responsibilities are major fac-
tors in the selection of personnel for acquisition positions.

Section 316—Additional Department of Defense pilot programs
The section would add to the current pilot programs set forth in

section 5064 of FASA a new program, the Joint Standoff Weapon
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Unitary Variant (JSOW–UV). In addition, the section would permit
the Secretary of Defense to conduct a new pilot program to be
called the ‘‘defense facility-wide pilot program.’’ This pilot would
apply enumerated statutory exemptions and authorities to all con-
tracts performed at designated facilities.

Section 317—Value engineering for Federal agencies
The section would add a new section to the OFPP Act to provide

that each executive agency establish and maintain effective value
engineering procedures and processes.

Section 318—Workforce
The section would amend the OFPP Act to establish policies and

procedures for the effective management, including accession, edu-
cation, training, career development, and performance incentives of
the civilian agencies’ acquisition workforce.

TITLE IV—STREAMLINING OF DISPUTE RESOLUTION

SUBTITLE A—GENERAL PROVISIONS

Section 401—Definitions
The section would amend the OFPP Act to set forth definitions

of the terms needed to create and operate two new consolidated
boards for the resolution of the government’s contract disputes and
review of bid protests. The new Department of Defense Board of
Contract Appeals (Defense Board) would resolve disputes and pro-
tests involving Department of Defense acquisitions. The new Civil-
ian Agency Board of Contract Appeals (Civilian Board) would re-
solve disputes and protests involving acquisitions of executive
agencies other than the Department of Defense. The Defense Board
and the Civilian Board would replace the current agency boards of
contract appeals and the General Accounting Office (GAO) bid pro-
test section. The definitions of ‘‘protest,’’ ‘‘interested party,’’ and
‘‘prevailing party’’ would be similar to those set forth in FASA.

SUBTITLE B—ESTABLISHMENT OF CIVILIAN AND DEFENSE BOARDS OF
CONTRACT APPEALS

Section 411—Establishment
The section would amend the Contract Disputes Act of 1978 (41

U.S.C. 607) to establish the Defense Board in the Department of
Defense and the Civilian Board in the General Services Adminis-
tration.

Section 412—Membership
The section would amend the OFPP Act to provide that the De-

fense Board and the Civilian Board consist of judges appointed by
the respective chairman. New judges would be selected and ap-
pointed in the same manner as administrative law judges pursuant
to 5 U.S.C. 3105, with the additional requirement that they have
at least 5 years public contract law experience. The judges would
be subject to removal as administrative law judges pursuant to 5
U.S.C. 7521 and compensated pursuant to 5 U.S.C. 5372a. Current
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board judges and certain GAO employees would serve as Board
judges.

Section 413—Chairman
The section would amend the OFPP Act to provide for the des-

ignation of the Chairman of the Defense Board by the Secretary of
Defense and for the designation of the Chairman of the Civilian
Board by the Administrator of General Services. The section also
would provide for the respective Chairmen’s executive and adminis-
trative responsibilities as well as for the designation of Vice Chair-
men by the Chairmen. Finally, the section would provide for the di-
vision of each of the board into two sections. One section would be
responsible for contract disputes and the other for protests.

Section 414—Rulemaking authority
The section would amend the OFPP Act to provide that the

Chairman of the Defense Board and the Chairman of the Civilian
Board shall jointly issue and maintain procedural rules and regula-
tions necessary to resolve disputes and protests in both Boards.

Section 415—Authorization of appropriations
The section would amend the OFPP Act to provide for the au-

thorization of sums to be appropriated for FY 1997 and beyond. It
would provide that the funds for the activities of each Board shall
be separately appropriated.

SUBTITLE C—FUNCTIONS OF DEFENSE AND CIVILIAN BOARDS OF
CONTRACT APPEALS

Section 421—Alternate dispute resolution services
The section would amend the OFPP Act to provide that each

Board offer alternate dispute resolution services for any contract-
related disagreement.

Section 422—Alternative dispute resolution of disputes and protests
submitted to boards

The section would amend the OFPP Act to provide that a judge
or attorney of the respective Board shall meet with the parties to
the protest or dispute to attempt to resolve the matter through use
of an alternate method of dispute resolution. Section 424(g)(4) of
this Act would permit this process to take up to 20 days without
impacting the time limits for issuing decisions.

Section 423—Contract disputes
The section would amend the OFPP Act to provide that the De-

fense Board would have jurisdiction over contract disputes as pro-
vided by section 8(a) of the Contract Disputes Act. The section
would further provide that the Civilian Board would have jurisdic-
tion over contract disputes as provided by section 8(b) of the Con-
tract Disputes Act.

Section 424—Protests
The section would amend the OFPP Act to provide that the De-

fense Board or the Civilian Board, as the case may be, shall review
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decisions by the head of an executive agency alleged by an inter-
ested party to violate statute or regulation and that in deciding
protests the Board concerned may consider all evidence relevant to
the decision under protest. The section also would provide that de-
cisions protested be presumed correct and that the protester may
rebut such presumption by showing by a preponderance of the evi-
dence that the decision was arbitrary or capricious or violated a
statute or regulation.

Further, the section would provide procedures for the suspension
of contract award in protests filed before award and for the suspen-
sion of contract performance in protests filed after award. Such
suspensions could be lifted by the head of the procuring activity
upon a written finding that urgent and compelling circumstances
would not permit waiting for the decision. The section would pro-
vide that the Board concerned conduct proceedings and permit such
discovery of relevant material to the minimum extent necessary for
the expeditious, fair and cost-effective resolution of protests.

The section also would provide for simplified procedures, includ-
ing written discovery, for the resolution of most protests of procure-
ments below $20,000,000. The use of these simplified procedures
could be waived if the Board Chairman concerned determines that
special and unique circumstances would require the use of full pro-
cedures. The section would further provide for the dismissal and
payment of costs for frivolous protests.

Finally, among other things, the section would provide that deci-
sions be issued within 65 days, or within 40 days, if simplified pro-
cedures are used, for the appeal of Board decisions in accordance
with section 8(g)(1) of the Contract Disputes Act, for the corrective
actions to be ordered by the Boards and for the Boards’ authority
to declare the entitlement of a prevailing party to its protest costs.

Section 425—Applicability to contracts for commercial items
The section would amend the OFPP Act to provide that the au-

thority conferred on the Defense Board and the Civilian Board is
applicable to procurements for commercial items and to procure-
ments at or below the simplified acquisition threshold.

SUBTITLE D—REPEAL OF OTHER STATUTES AUTHORIZING
ADMINISTRATIVE PROTESTS

Section 431—Repeals
The section would repeal the current statutory authority for the

GSBCA and for the GAO bid protest function.

SUBTITLE E—TRANSFERS AND TRANSITIONAL, SAVINGS, AND
CONFORMING PROVISIONS

Section 441—Transfer and allocation of appropriations and person-
nel

The section would provide for the transfer of the personnel and
assets, etc. of the Armed Services Board of Contract Appeals
(ASBCA) to the Defense Board and for the transfer of the personnel
and assets, etc. of the agency boards of contract appeals, other than
the ASBCA, to the Civilian Board. Further, the section would pro-
vide for the transfer of one third of the relevant GAO personnel



60

and assets to the Civilian Board and two thirds to the Military
Board. Finally, the section would provide that the personnel trans-
ferred could not be separated or reduced in compensation for one
year after the transfer and would set forth the standards to be fol-
lowed by the Boards for possible later reductions in force.

Section 442—Terminations and savings provisions
The section would provide the rules for affect on pending pro-

ceedings before the agency boards and GAO.

Section 443—Contract disputes authority of board
The section would provide conforming amendments to the Con-

tract Disputes Act of 1978 needed by the establishment of the De-
fense and Civilian Boards regarding contract disputes.

Section 444—References to agency boards of contract appeals
The section would provide that any reference to the ASBCA be

treated as referring to the Defense Board and that any reference
to an agency board of contract appeals other than the ASBCA be
treated as referring to the Civilian Board.

Section 445—Conforming amendments
The section would provide for the necessary conforming amend-

ments to title 5, title 10, the Federal Property Act, and the OFPP
Act.

SUBTITLE F—EFFECTIVE DATE; INTERIM APPOINTMENT AND RULES

Section 451—Effective date
The section would provide for an effective date of October 1,

1996.

Section 452—Interim appointment
The section would provide for the current Chairman of the

GSBCA to serve as the Chairman of the Civilian Board for two
years and for the current Chairman of the ASBCA to serve as
Chairman of the Department of Defense Board for two years.

Section 453—Interim rules
The section would provide for the rules of procedure of the

GSBCA to apply to protests before both the Defense and Civilian
Boards until the Boards promulgate their procedural rules. The
section also would provide that for contract disputes the rules of
the ASBCA would be applied by the Defense Board and that the
rules of the GSBCA would be applied by the Civilian Board until
the new rules are promulgated. Finally, the rules of the ASBCA re-
garding Board judges would apply to the Defense Board judges
while the rules of the GSBCA would apply to the Civilian Board
judges until relevant Board rules are promulgated.

TITLE V—EFFECTIVE DATES AND IMPLEMENTATION

Section 501—Effective date and applicability
The section would provide that the Act would take effect on the

date of enactment, except as otherwise provided in the Act and that
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the amendments made by the Act would apply in the manner pre-
scribed in the final regulations and on the date provided in the im-
plementing regulations or on October 1, 1996, whichever is earlier.

Section 502—Implementing regulations
The section would provide a schedule for the promulgation of the

implementing regulations.

IV. COMPLIANCE WITH RULE XI

Pursuant to rule XI, 2(l)(3)(A), of the Rules of the House of Rep-
resentatives, under the authority of rule X, clause 2(b)(1) and
clause 3(f), the results and findings from those oversight activities
are incorporated in the recommendations found in the bill and in
the report.

V. BUDGET ANALYSIS AND PROJECTIONS

This Act provides for no new authorization or budget authority
or tax expenditures. Consequently, the provisions of section
308(a)(1) of the Congressional Budget Act are not applicable.

VI. COST ESTIMATE OF THE CONGRESSIONAL BUDGET OFFICE

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, August 1, 1995.
Hon. WILLIAM F. CLINGER, Jr.,
Chairman, Committee on Government Reform and Oversight, House

of Representatives, Washington, DC.
DEAR MR. CHAIRMAN: The Congressional Budget Office has re-

viewed H.R. 1670, the Federal Acquisition Reform Act of 1995 as
ordered reported by the House Committee on Government Reform
and Oversight on July 27, 1995. The bill would make several
changes to the federal procurement system, including:

encouraging the substitution of commercial items for goods
developed according to unique government specifications;

relaxing requirements that result in contractors collecting
and supplying data specific to the federal government;
centralizing the boards of contract appeals in individual agen-

cies into a defense board and a civilian board;
requiring agencies to establish policies and procedures for re-

cruiting and managing procurement personnel; and
amending the Arms Export Control Act to eliminate the re-

quirement that non-recurring charges be recouped in foreign
military sales.

Overall, H.R. 1670 is likely to reduce costs that the federal gov-
ernment would incur for goods and services it would purchase from
the private sector. Any such savings would allow agencies to make
more efficient use of their appropriated funds, but would affect
total spending only if overall appropriations were reduced accord-
ingly. CBO has no basis for estimating the amounts of potential
federal savings that could be achieved by implementing the pro-
curement reforms contained in H.R. 1670. The bill would have no
effect on the budgets of state and local governments.
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H.R. 1670 would facilitate procurement of commercial items in-
stead of goods developed to unique government specifications. The
government often bears added costs when it specifies in unusual
detail what a contractor must provide. The literature on govern-
ment procurement suggests that the government frequently sets
standards for its purchases that make them more costly, but not
substantially more useful than other products available through
normal commercial channels. Extra development costs and forgone
economies of scale increase the cost of products produced uniquely
for the federal government. Increasing reliance on commercially
available products would lower costs.

In addition, the bill could lead to budgetary savings by relaxing
policies that require government contractors to supply data that
they do not have to collect or provide in ordinary business dealings.
Firms that bid on federal contracts often have to maintain a sepa-
rate, government-specific accounting system for information that
its other customers do not require. Much of the data requirements
aim at assuring the government that it is getting the most for its
money, but some of this data is used to verify that certain socio-
economic and domestic production goals are met. By easing many
of the existing requirements for data, the bill may encourage more
firms to bid on government contracts, which might lower prices
through increased competition. Reducing the information burden
also may lower bids from all firms if bidders can dispense with sep-
arate accounting systems for federal and commercial contracts.

Furthermore, H.R. 1670 would establish boards of contract ap-
peals within the Department of Defense (DoD) and within the Gen-
eral Services Administration to replace 11 existing agency boards
and would encourage the use of alternative means of dispute reso-
lution. After some small administrative costs to form the two
boards, it is possible that savings could be achieved from such a
centralization. In addition, increased use of alternative dispute res-
olution could result in a more efficient contract appeals process.
Also, the bill would enable these boards to require compensation to
the United States in protest cases found to be frivolous or pursued
in bad faith.

The bill also would affect how agencies recruit and manage per-
sonnel who carry out procurement functions, by establishing strict-
er qualifications for employment, strengthening the incentives and
penalties related to performance, and encouraging funding for the
training and education of such personnel. The bill would require
relevant agencies to request an amount greater than or equal to 2.5
percent of the base aggregate salary cost of their procurement per-
sonnel. To offset this cost, the bill also would require that the agen-
cies reduce their base aggregate salary cost by an equal amount.
While these measures could yield increased efficiencies to agencies
by providing a more competent and productive workforce, it is also
possible that they could lead to greater net costs if the efficiency
gains and relatively unenforceable constraints on aggregate sala-
ries save less than the costs of the new training programs.

H.R. 1670 also would amend the Arms Export Control Act to
eliminate—contingent on future legislation—the requirement that
non-recurring research and development charges related to prod-
ucts sold through the foreign military sales program be recouped
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by the federal government. This provision would result in a loss of
receipts, except that additional legislation must first be enacted for
the express purpose of fully offsetting the loss of receipts estimated
to occur for each of fiscal years 1998 through 2000. Further, the ad-
ditional legislation must be certified as fully offsetting by CBO and
the Office of Management and Budget.

This bill contains several other provisions that could result in
budgetary savings. CBO, however, does not have sufficient informa-
tion to estimate either the extent to which the changes in law
would translate into changes in standard procurement practices, or
the savings that would result. In sum, CBO estimates that savings
from new procurement practices would equal or exceed minor costs
from other provisions of H.R. 1670. Because H.R. 1670 would not
affect direct spending or receipts, pay-as-you-go procedures would
not apply.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are John R. Righter, who
can be reached at 226–2860, and for defense provisions, Kent
Christensen, who can be reached at 226–2840.

Sincerely,
JAMES J. BLUM

(For June E. O’Neill, Director).

VII. INFLATIONARY IMPACT STATEMENT

In accordance with rule XI, clause 2(l)(4) of the Rules of the
House of Representatives, this legislation is assessed to have no in-
flationary effect on prices and costs in the operation of the national
economy.

VIII. CHANGES IN EXISTING LAW

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

TITLE 10, UNITED STATES CODE

* * * * * * *

Subtitle A—General Military Law

* * * * * * *

PART II—PERSONNEL

* * * * * * *

CHAPTER 87—DEFENSE ACQUISITION WORKFORCE

* * * * * * *
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SUBCHAPTER I—GENERAL AUTHORITIES AND
RESPONSIBILITIES

* * * * * * *

§ 1701. Management policies
(a) POLICIES AND PROCEDURES.—The Secretary of Defense shall

establish policies and procedures for the effective management (in-
cluding accession, education, training, and career development) of
persons serving in acquisition positions in the Department of De-
fense. The policies and procedures shall provide that education and
training in acquisition matters, and past performance of acquisition
responsibilities, are major factors in the selection of personnel for
assignment to acquisition positions in the Department of Defense.

* * * * * * *

SUBCHAPTER II—DEFENSE ACQUISITION POSITIONS

* * * * * * *

§ 1723. General education, training, and experience require-
ments

(a) QUALIFICATION REQUIREMENTS.—The Secretary of Defense
shall establish education, training, and experience requirements,
including requirements relating to demonstrated past performance
of acquisition duties, for each acquisition position, based on the
level of complexity of duties carried out in the position. Unless oth-
erwise provided in this chapter, such requirements shall take effect
not later than October 1, 1993. In establishing such requirements
for positions other than critical acquisition positions designated
pursuant to section 1733 of this title, the Secretary may state the
requirements by categories of positions.

* * * * * * *

§ 1724. Contracting positions: qualification requirements
(a) CONTRACTING OFFICERS.—The Secretary of Defense shall re-

quire that, beginning on October 1, 1993, in order to qualify to
serve in an acquisition position as a contracting officer with author-
ity to award or administer contracts for amounts above the small
purchase threshold referred to in section 2304(g) of this title, a per-
son must (except as provided in subsections (c) and (d))—

(1) have completed all mandatory contracting courses re-
quired for a contracting officer at the grade level, or in the po-
sition within the grade of the General Schedule (in the case of
an employee), that the person is serving in;

(2) have at least two years of experience in a contracting po-
sition and have demonstrated proficiency in the performance of
acquisition duties in the contracting position or positions pre-
viously held;

* * * * * * *

SUBCHAPTER III—ACQUISITION CORPS

* * * * * * *
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§ 1735. Education, training, and experience requirements
for critical acquisition positions

(a) QUALIFICATION REQUIREMENTS.—In establishing the edu-
cation, training, and experience requirements under section 1723 of
this title for critical acquisition positions, the Secretary of Defense
shall, at a minimum, include the requirements set forth in sub-
sections (b) through (e).

(b) PROGRAM MANAGERS AND DEPUTY PROGRAM MANAGERS.—Be-
fore being assigned to a position as a program manager or deputy
program manager of a major defense acquisition program or a sig-
nificant nonmajor defense acquisition program, a person—

(1) must have completed the program management course at
the Defense Systems Management College or a management
program at an accredited educational institution determined to
be comparable by the Secretary of Defense;

(2) must have executed a written agreement as required in
section 1734(b)(2); øand¿

(3) in the case of—
(A) * * *

* * * * * * *
(D) a deputy program manager of a significant nonmajor

defense acquisition program, must have at least four years
of experience in acquisitionø.¿; and

(4) must have demonstrated proficiency in the performance of
acquisition duties.

(c) PROGRAM EXECUTIVE OFFICERS.—Before being assigned to a
position as a program executive officer, a person—

(1) must have completed the program management course at
the Defense Systems Management College or a management
program at an accredited educational institution in the private
sector determined to be comparable by the Secretary of De-
fense, acting through the Under Secretary of Defense for Ac-
quisition and Technology;

(2) must have at least 10 years experience in an acquisition
position, at least four years of which were performed while as-
signed to a critical acquisition position; øand¿

(3) must have held a position as a program manager or a
deputy program managerø.¿; and

(4) must have demonstrated proficiency in the performance of
acquisition duties.

(d) GENERAL AND FLAG OFFICERS AND CIVILIANS IN EQUIVALENT
POSITIONS.—Before a general or flag officer, or a civilian serving in
a position equivalent in grade to the grade of such an officer, may
be assigned to a critical acquisition position, the person must have
at least 10 years experience in an acquisition position, at least four
years of which were performed while assigned to a critical acquisi-
tion position, and have demonstrated proficiency in the performance
of acquisition duties.

(e) SENIOR CONTRACTING OFFICIALS.—Before a person may be as-
signed to a critical acquisition position as a senior contracting offi-
cial, the person must have at least four years experience in con-
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tracting, and have demonstrated proficiency in the performance of
acquisition duties.

* * * * * * *

PART IV—SERVICE, SUPPLY, AND
PROCUREMENT

* * * * * * *

CHAPTER 131—PLANNING AND COORDINATION

Sec.
2201. Apportionment of funds: authority for exemption; excepted expenses.

* * * * * * *
2221. Funding for results oriented acquisition program cycle.

* * * * * * *

§ 2220. Performance based management: acquisition pro-
grams

(a) * * *
(b) ANNUAL REPORTING REQUIREMENT.—The Secretary of Defense

shall include in the annual report submitted to Congress pursuant
to section 113(c) of this title an assessment of whether major and
nonmajor acquisition programs of the Department of Defense are
achieving, on average, 90 percent of cost, performance, and sched-
ule goals established pursuant to subsection (a) and whether the
average period for converting emerging technology into operational
capability has decreased by 50 percent or more from the average
period required for such conversion as of the date of the enactment
of the Federal Acquisition Streamlining Act of 1994. The Secretary
shall use data from existing management systems in making the
assessment. In addition, the Secretary shall include in such annual
report a justification for the continuation of any program that—

(1) is more than 50 percent over the cost goal established for
the development, procurement, or operational phase of the pro-
gram;

(2) fails to achieve at least 50 percent of the performance ca-
pability goals established for the development, procurement, or
operational phase of the program; or

(3) is more than 50 percent behind schedule, as determined
in accordance with the schedule goal established for the devel-
opment, procurement, or operational phase of the program.

* * * * * * *

§ 2221. Funding for results oriented acquisition program
cycle

Before initial funding is made available for the development, pro-
curement, or operational phase of an acquisition program for which
an authorization of appropriations is required by section 114 of this
title, the Secretary of Defense shall submit to Congress information
about the objectives and plans for the conduct of that phase and the
funding requirements for the entire phase. The information shall
identify the intended user of the system to be acquired under the
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program and shall include objective, quantifiable criteria for assess-
ing the extent to which the objectives and goals determined pursu-
ant to section 2435 of this title are achieved.

* * * * * * *

CHAPTER 137—PROCUREMENT GENERALLY

Sec.
* * * * * * *

2304. Contracts: competition requirements.
* * * * * * *

2304f. Merit-based selection.
* * * * * * *

ø2306. Kinds of contracts.¿
2306. Contract types

* * * * * * *
2306c. Contractor share of gains and losses from cost, schedule, and performance ex-

perience.
* * * * * * *

ø2319. Encouragement of new competitors.¿
* * * * * * *

2332. Contracts for architectural and engineering services.
* * * * * * *

§ 2302. Definitions
In this chapter:

* * * * * * *
(2) øThe term ‘‘competitive procedures’’ means procedures

under which the head of an agency enters into a contract pur-
suant to full and open competition.¿ The term ‘‘competitive pro-
cedures’’ means procedures under which an agency enters into
a contract pursuant to full and open competition that provides
open access and is consistent with the need to efficiently fulfill
the Government’s requirements. Such term also includes—

(A) * * *

* * * * * * *
(3) The following terms have the meanings provided such

terms in section 4 of the Office of Federal Procurement Policy
Act (41 U.S.C. 403):

(A) The term ‘‘procurement’’.
(B) The term ‘‘procurement system’’.
(C) The term ‘‘standards’’.
(D) The term ‘‘øfull and open competition¿ open access’’.

* * * * * * *

ø§ 2304. Contracts: competition requirements
ø(a)(1) Except as provided in subsections (b), (c), and (g) and ex-

cept in the case of procurement procedures otherwise expressly au-
thorized by statute, the head of an agency in conducting a procure-
ment for property or services—

ø(A) shall obtain full and open competition through the use
of competitive procedures in accordance with the requirements
of this chapter and the Federal Acquisition Regulation; and
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ø(B) shall use the competitive procedure or combination of
competitive procedures that is best suited under the cir-
cumstances of the procurement.

ø(2) In determining the competitive procedure appropriate under
the circumstances, the head of an agency—

ø(A) shall solicit sealed bids if—
ø(i) time permits the solicitation, submission, and eval-

uation of sealed bids;
ø(ii) the award will be made on the basis of price and

other price-related factors;
ø(iii) it is not necessary to conduct discussions with the

responding sources about their bids; and
ø(iv) there is a reasonable expectation of receiving more

than one sealed bid; and
ø(B) shall request competitive proposals if sealed bids are

not appropriate under clause (A).
ø(b)(1) The head of an agency may provide for the procurement

of property or services covered by this chapter using competitive
procedures but excluding a particular source in order to establish
or maintain an alternative source or sources of supply for that
property or service if the head of the agency determines that to do
so—

ø(A) would increase or maintain competition and would like-
ly result in reduced overall costs for such procurement, or for
any anticipated procurement, of property or services;

ø(B) would be in the interest of national defense in having
a facility (or a producer, manufacturer, or other supplier) avail-
able for furnishing the property or service in case of a national
emergency or industrial mobilization;

ø(C) would be in the interest of national defense in establish-
ing or maintaining an essential engineering, research, or devel-
opment capability to be provided by an educational or other
nonprofit institution or a federally funded research and devel-
opment center;

ø(D) would ensure the continuous availability of a reliable
source of supply of such property or service;

ø(E) would satisfy projected needs for such property or serv-
ice determined on the basis of a history of high demand for the
property or service; or

ø(F) in the case of medical supplies, safety supplies, or emer-
gency supplies, would satisfy a critical need for such supplies.

ø(2) The head of an agency may provide for the procurement of
property or services covered by this section using competitive pro-
cedures, but excluding concerns other than small business concerns
in furtherance of sections 9 and 15 of the Small Business Act (15
U.S.C. 638, 644) and concerns other than small business concerns,
historically Black colleges and universities, and minority institu-
tions in furtherance of section 2323 of this title.

ø(3) A contract awarded pursuant to the competitive procedures
referred to in paragraphs (1) and (2) shall not be subject to the jus-
tification and approval required by subsection (f)(1).

ø(4) A determination under paragraph (1) may not be made for
a class of purchases or contracts.
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ø(c) The head of an agency may use procedures other than com-
petitive procedures only when—

ø(1) the property or services needed by the agency are avail-
able from only one responsible source or only from a limited
number of responsible sources and no other type of property or
services will satisfy the needs of the agency;

ø(2) the agency’s need for the property or services is of such
an unusual and compelling urgency that the United States
would be seriously injured unless the agency is permitted to
limit the number of sources from which it solicits bids or pro-
posals;

ø(3) it is necessary to award the contract to a particular
source or sources in order (A) to maintain a facility, producer,
manufacturer, or other supplier available for furnishing prop-
erty or services in case of a national emergency or to achieve
industrial mobilization, (B) to establish or maintain an essen-
tial engineering, research, or development capability to be pro-
vided by an educational or other nonprofit institution or a fed-
erally funded research and development center, or (C) to pro-
cure the services of an expert for use, in any litigation or dis-
pute (including any reasonably foreseeable litigation or dis-
pute) involving the Federal Government, in any trial, hearing,
or proceeding before any court, administrative tribunal, or
agency, or in any part of an alternative dispute resolution proc-
ess, whether or not the expert is expected to testify;

ø(4) the terms of an international agreement or a treaty be-
tween the United States and a foreign government or inter-
national organization, or the written directions of a foreign
government reimbursing the agency for the cost of the procure-
ment of the property or services for such government, have the
effect of requiring the use of procedures other than competitive
procedures;

ø(5) subject to subsection (j), a statute expressly authorizes
or requires that the procurement be made through another
agency or from a specified source, or the agency’s need is for
a brand-name commercial item for authorized resale;

ø(6) the disclosure of the agency’s needs would compromise
the national security unless the agency is permitted to limit
the number of sources from which it solicits bids or proposals;
or

ø(7) the head of the agency—
ø(A) determines that it is necessary in the public inter-

est to use procedures other than competitive procedures in
the particular procurement concerned, and

ø(B) notifies the Congress in writing of such determina-
tion not less than 30 days before the award of the contract.

ø(d)(1) For the purposes of applying subsection (c)(1)—
ø(A) in the case of a contract for property or services to be

awarded on the basis of acceptance of an unsolicited research
proposal, the property or services shall be considered to be
available from only one source if the source has submitted an
unsolicited research proposal that demonstrates a concept—
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ø(i) that is unique and innovative or, in the case of a
service, for which the source demonstrates a unique capa-
bility of the source to provide the service; and

ø(ii) the substance of which is otherwise available to the
United States and does not resemble the substance of a
pending competitive procurement; and

ø(B) in the case of a follow-on contract for the continued de-
velopment or production of a major system or highly special-
ized equipment, or the continued provision of highly specialized
services, such property or services may be deemed to be avail-
able only from the original source and may be procured
through procedures other than competitive procedures when it
is likely that award to a source other than the original source
would result in—

ø(i) substantial duplication of cost to the United States
which is not expected to be recovered through competition;
or

ø(ii) unacceptable delays in fulfilling the agency’s needs.
ø(2) The authority of the head of an agency under subsection

(c)(7) may not be delegated.
ø(e) The head of an agency using procedures other than competi-

tive procedures to procure property or services by reason of the ap-
plication of subsection (c)(2) or (c)(6) shall request offers from as
many potential sources as is practicable under the circumstances.

ø(f)(1) Except as provided in paragraph (2), the head of an agen-
cy may not award a contract using procedures other than competi-
tive procedures unless—

ø(A) the contracting officer for the contract justifies the use
of such procedures in writing and certifies the accuracy and
completeness of the justification;

ø(B) the justification is approved—
ø(i) in the case of a contract for an amount exceeding

$100,000 (but equal to or less than $1,000,000), by the
competition advocate for the procuring activity (without
further delegation) or by an official referred to in clause
(ii), (iii), or (iv);

ø(ii) in the case of a contract for an amount exceeding
$1,000,000 (but equal to or less than $10,000,000), by the
head of the procuring activity (or the head of the procuring
activity’s delegate designated pursuant to paragraph
(6)(A));

ø(iii) in the case of a contract for an amount exceeding
$10,000,000 (but equal to or less than $50,000,000), by the
senior procurement executive of the agency designated
pursuant to section 16(3) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 414(3)) or the senior procure-
ment executive’s delegate designated pursuant to para-
graph (6)(B), or in the case of the Under Secretary of De-
fense for Acquisition and Technology, acting in his capacity
as the senior procurement executive for the Department of
Defense, the Under Secretary’s delegate designated pursu-
ant to paragraph (6)(C);

ø(iv) in the case of a contract for an amount exceeding
$50,000,000, by the senior procurement executive of the
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agency designated pursuant to section 16(3) of the Office
of Federal Procurement Policy Act (41 U.S.C. 414(3)) (with-
out further delegation) or in the case of the Under Sec-
retary of Defense for Acquisition and Technology, acting in
his capacity as the senior procurement executive for the
Department of Defense, the Under Secretary’s delegate
designated pursuant to paragraph (6)(C); and

ø(C) any required notice has been published with respect to
such contract pursuant to section 18 of the Office of Federal
Procurement Policy Act (41 U.S.C. 416) and all bids or propos-
als received in response to that notice have been considered by
the head of the agency.

ø(2) In the case of a procurement permitted by subsection (c)(2),
the justification and approval required by paragraph (1) may be
made after the contract is awarded. The justification and approval
required by paragraph (1) is not required—

ø(A) when a statute expressly requires that the procurement
be made from a specified source;

ø(B) when the agency’s need is for a brand-name commercial
item for authorized resale;

ø(C) in the case of a procurement permitted by subsection
(c)(7);

ø(D) in the case of a procurement conducted under (i) the Act
of June 25, 1938 (41 U.S.C. 46 et seq.), popularly referred to
as the Wagner-O’Day Act, or (ii) section 8(a) of the Small Busi-
ness Act (15 U.S.C. 637(a)); or

ø(E) in the case of a procurement permitted by subsection
(c)(4), but only if the head of the contracting activity prepares
a document in connection with such procurement that de-
scribes the terms of an agreement or treaty, or the written di-
rections, referred to in that subsection that have the effect of
requiring the use of procedures other than competitive proce-
dures and such document is approved by the competition advo-
cate for the procuring activity.

ø(3) The justification required by paragraph (1)(A) shall in-
clude—

ø(A) a description of the agency’s needs;
ø(B) an identification of the statutory exception from the re-

quirement to use competitive procedures and a demonstration,
based on the proposed contractor’s qualifications or the nature
of the procurement, of the reasons for using that exception;

ø(C) a determination that the anticipated cost will be fair
and reasonable;

ø(D) a description of the market survey conducted or a state-
ment of the reasons a market survey was not conducted;

ø(E) a listing of the sources, if any, that expressed in writing
an interest in the procurement; and

ø(F) a statement of the actions, if any, the agency may take
to remove or overcome any barrier to competition before a sub-
sequent procurement for such needs.

ø(4) The justification required by paragraph (1)(A) and any relat-
ed information, and any document prepared pursuant to paragraph
(2)(E), shall be made available for inspection by the public consist-
ent with the provisions of section 552 of title 5.



72

ø(5) In no case may the head of an agency—
ø(A) enter into a contract for property or services using pro-

cedures other than competitive procedures on the basis of the
lack of advance planning or concerns related to the amount of
funds available to the agency for procurement functions; or

ø(B) procure property or services from another agency unless
such other agency complies fully with the requirements of this
chapter in its procurement of such property or services.

The restriction contained in clause (B) is in addition to, and not in
lieu of, any other restriction provided by law.

ø(6)(A) The authority of the head of a procuring activity under
paragraph (1)(B)(ii) may be delegated only to an officer or employee
who—

ø(i) if a member of the armed forces, is a general or flag offi-
cer; or

ø(ii) if a civilian, is serving in a position with a grade under
the General Schedule (or any other schedule for civilian offi-
cers or employees) that is comparable to or higher than the
grade of brigadier general or rear admiral (lower half).

ø(B) The authority of the senior procurement executive under
paragraph (1)(B)(iii) may be delegated only to an officer or em-
ployee within the senior procurement executive’s organization
who—

ø(i) if a member of the armed forces, is a general or flag offi-
cer; or

ø(ii) if a civilian, is serving in a position in grade GS–16 or
above (or in a comparable or higher position under any other
schedule for civilian officers or employees).

ø(C) The authority of the Under Secretary of Defense for Acquisi-
tion and Technology under paragraph (1)(B)(iv) may be delegated
only to—

ø(i) an Assistant Secretary of Defense; or
ø(ii) with respect to the element of the Department of De-

fense (as specified in section 111(b) of this title), other than a
military department, carrying out the procurement action con-
cerned, an officer or employee serving in or assigned or de-
tailed to that element who—

ø(I) if a member of the armed forces, is serving in a
grade above brigadier general or rear admiral (lower half);
or

ø(II) if a civilian, is serving in a position with a grade
under the General Schedule (or any other schedule for ci-
vilian officers or employees) that is comparable to or high-
er than the grade of major general or rear admiral.

ø(g)(1) In order to promote efficiency and economy in contracting
and to avoid unnecessary burdens for agencies and contractors, the
Federal Acquisition Regulation shall provide for special simplified
procedures for purchases of property and services for amounts not
greater than the simplified acquisition threshold.

ø(2) A proposed purchase or contract for an amount above the
simplified acquisition threshold may not be divided into several
purchases or contracts for lesser amounts in order to use the sim-
plified procedures required by paragraph (1).
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ø(3) In using simplified procedures, the head of an agency shall
promote competition to the maximum extent practicable.

ø(h) For the purposes of the following laws, purchases or con-
tracts awarded after using procedures other than sealed-bid proce-
dures shall be treated as if they were made with sealed-bid proce-
dures:

ø(1) The Act entitled ‘‘An Act to provide conditions for the
purchase of supplies and the making of contracts by the United
States, and for other purposes’’, approved June 30, 1936 (com-
monly referred to as the ‘‘Walsh-Healey Act’’) (41 U.S.C. 35–
45).

ø(2) The Act entitled ‘‘An Act relating to the rate of wages
for laborers and mechanics employed on public buildings of the
United States and the District of Columbia by contractors and
subcontractors, and for other purposes’’, approved March 3,
1931 (commonly referred to as the ‘‘Davis-Bacon Act’’) (40
U.S.C. 276a–276a–5).

ø(i)(1) The Secretary of Defense shall prescribe by regulation the
manner in which the Department of Defense negotiates prices for
supplies to be obtained through the use of procedures other than
competitive procedures, as defined in section 2302(2) of this title.

ø(2) The regulations required by paragraph (1) shall—
ø(A) specify the incurred overhead a contractor may appro-

priately allocate to supplies referred to in that paragraph; and
ø(B) require the contractor to identify those supplies which

it did not manufacture or to which it did not contribute signifi-
cant value.

ø(3) Such regulations shall not apply to an item of supply in-
cluded in a contract or subcontract for which the price is based on
established catalog or market prices of commercial items sold in
substantial quantities to the general public.

ø(j)(1) It is the policy of Congress that an agency named in sec-
tion 2303(a) of this title should not be required by legislation to
award a new contract to a specific non-Federal Government entity.
It is further the policy of Congress that any program, project, or
technology identified in legislation be procured through merit-based
selection procedures.

ø(2) A provision of law may not be construed as requiring a new
contract to be awarded to a specified non-Federal Government en-
tity unless that provision of law—

ø(A) specifically refers to this subsection;
ø(B) specifically identifies the particular non-Federal Gov-

ernment entity involved; and
ø(C) specifically states that the award to that entity is re-

quired by such provision of law in contravention of the policy
set forth in paragraph (1).

ø(3) For purposes of this subsection, a contract is a new contract
unless the work provided for in the contract is a continuation of the
work performed by the specified entity under a preceding contract.

ø(4) This subsection shall not apply with respect to any contract
that calls upon the National Academy of Sciences to investigate, ex-
amine, or experiment upon any subject of science or art of signifi-
cance to an agency named in section 2303(a) of this title and to re-
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port on such matters to the Congress or any agency of the Federal
Government.¿

§ 2304. Contracts: competition requirements
(a) COMPETITION.—(1) Except as provided in subsections (b), (c),

and (e) and except in the case of procurement procedures otherwise
expressly authorized by statute, the head of an agency in conducting
a procurement for property or services—

(A) shall obtain full and open competition—
(i) that provides open access, and
(ii) that is consistent with the need to efficiently fulfill the

Government’s requirements,
through the use of competitive procedures in accordance with
this chapter and the Federal Acquisition Regulation; and

(B) shall use the competitive procedure or combination of
competitive procedures that is best suited under the cir-
cumstances of the procurement.

(2) In determining the competitive procedure appropriate under
the circumstances, the head of an agency—

(A) shall solicit sealed bids if—
(i) time permits the solicitation, submission, and evalua-

tion of sealed bids;
(ii) the award will be made on the basis of price and

other price-related factors;
(iii) it is not necessary to conduct discussions with the re-

sponding sources about their bids; and
(iv) there is a reasonable expectation of receiving more

than one sealed bid; and
(B) shall request competitive proposals if sealed bids are not

appropriate under clause (A).
(b) EXCLUSION OF PARTICULAR SOURCE.—The head of an agency

may provide for the procurement of property or services covered by
this chapter using competitive procedures but excluding a particular
source in order to establish or maintain an alternative source or
sources of supply for that property or service. The Federal Acquisi-
tion Regulation shall set forth the circumstances under which a par-
ticular source may be excluded pursuant to this subsection.

(c) EXCLUSION OF CONCERNS OTHER THAN SMALL BUSINESS CON-
CERNS AND CERTAIN OTHER ENTITIES.—The head of an agency may
provide for the procurement of property or services covered by this
section using competitive procedures, but excluding concerns other
than small business concerns in furtherance of sections 9 and 15 of
the Small Business Act (15 U.S.C. 638, 644) and concerns other
than small business concerns, historically Black colleges and uni-
versities, and minority institutions in furtherance of section 2323 of
this title.

(d) PROCEDURES OTHER THAN COMPETITIVE PROCEDURES.—(1)
Procedures other than competitive procedures may be used for pur-
chasing property and services only when the use of competitive pro-
cedures is not feasible or appropriate. Standards for determining
when the use of competitive procedures is not feasible or appropriate
shall be set forth in the Federal Acquisition Regulation. Each pro-
curement using procedures other than competitive procedures (other
than a procurement for commercial items using simplified proce-
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dures or a procurement in an amount not greater than the sim-
plified acquisition threshold) shall be justified in writing and ap-
proved in accordance with the Federal Acquisition Regulation.

(2) In the case of a procurement using procedures that preclude
all but one source from responding (hereinafter in this subsection re-
ferred to as a ‘‘sole source procurement’’), the Federal Acquisition
Regulation shall provide for justification and approval under para-
graph (1) of such procurement under standards that set forth lim-
ited circumstances for such sole source procurements, including cir-
cumstances when—

(A) the property or services needed by the agency are avail-
able from only one responsible source and no other type of prop-
erty or services will satisfy the needs of the agency;

(B) the agency’s need for the property or services is of such an
unusual and compelling urgency that the United States would
be seriously injured unless the agency is permitted to award the
contract for the property or services to a particular source;

(C) it is necessary to award the contract to a particular source
in order (i) to maintain a facility, producer, manufacturer, or
other supplier available for furnishing property or services in
case of a national emergency or to achieve industrial mobiliza-
tion, (ii) to establish or maintain an essential engineering, re-
search, or development capability to be provided by an edu-
cational or other nonprofit institution or a federally funded re-
search and development center, or (iii) to procure the services of
an expert for use, in any litigation or dispute (including any
reasonably foreseeable litigation or dispute) involving the Fed-
eral Government, in any trial, hearing, or proceeding before any
court, administrative tribunal, or agency, or in any part of an
alternative dispute resolution process, whether or not the expert
is expected to testify;

(D) the terms of an international agreement or a treaty be-
tween the United States and a foreign government or inter-
national organization, or the written directions of a foreign gov-
ernment reimbursing the agency for the cost of the procurement
of the property or services for such government, have the effect
of requiring the award of the contract for the property or serv-
ices to a particular source;

(E) subject to section 2304f, a statute expressly authorizes or
requires that the procurement be made through another agency
or from a specified source, or the agency’s need is for a brand-
name commercial item for authorized resale;

(F) the disclosure of the agency’s needs would compromise the
national security unless the agency is permitted to award the
contract for the property or services needed by the agency to a
particular source; or

(G) the head of the agency—
(i) determines that it is necessary in the public interest to

award the contract for the property or services needed by
the agency to a particular source in the particular procure-
ment concerned, and

(ii) notifies the Congress in writing of such determination
not less than 30 days before the award of the contract.
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(3) The authority of the head of an agency under paragraph (2)(G)
may not be delegated.

(e) SIMPLIFIED PROCEDURES.—(1) In order to promote efficiency
and economy in contracting and to avoid unnecessary burdens for
agencies and contractors, the Federal Acquisition Regulation shall
provide for special simplified procedures for purchases of commer-
cial items and for purchases of property and services for amounts
not greater than the simplified acquisition threshold.

(2) A proposed purchase or contract for an amount above the sim-
plified acquisition threshold may not be divided into several pur-
chases or contracts for lesser amounts in order to use the simplified
procedures required by paragraph (1).

(3) In using simplified procedures, the head of an agency shall en-
sure that competition is obtained to the maximum extent practicable
consistent with the particular Government requirement.

(4) The Federal Acquisition Regulation shall provide that, in the
case of a purchase of commercial items in an amount greater than
the simplified acquisition threshold, the head of an agency—

(A) may not conduct the purchase on a sole source basis un-
less the need to do so is justified in writing and approved in
accordance with the Federal Acquisition Regulation; and

(B) shall include in the contract file a written description of
the procedures used in awarding the contract and the number
of offers received.

(f) CERTAIN CONTRACTS.—For the purposes of the following laws,
purchases or contracts awarded after using procedures other than
sealed-bid procedures shall be treated as if they were made with
sealed-bid procedures:

(1) The Walsh-Healey Act (41 U.S.C. 35–45).
(2) The Act entitled ‘‘An Act relating to the rate of wages for

laborers and mechanics employed on public buildings of the
United States and the District of Columbia by contractors and
subcontractors, and for other purposes’’, approved March 3,
1931 (commonly referred to as the ‘‘Davis-Bacon Act’’) (40
U.S.C. 276a—276a–5).

* * * * * * *

§ 2304f. Merit-based selection
ø(j)(1)¿ (a) It is the policy of Congress that an agency named in

section 2303(a) of this title should not be required by legislation to
award a new contract to a specific non-Federal Government entity.
It is further the policy of Congress that any program, project, or
technology identified in legislation be procured through merit-based
selection procedures.

ø(2)¿ (b) A provision of law may not be construed as requiring
a new contract to be awarded to a specified non-Federal Govern-
ment entity unless that provision of law—

ø(A)¿ (1) specifically refers to this øsubsection¿ section;
ø(B)¿ (2) specifically identifies the particular non-Federal

Government entity involved; and
ø(C)¿ (3) specifically states that the award to that entity is

required by such provision of law in contravention of the policy
set forth in øparagraph (1)¿ subsection (a).
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ø(3)¿ (c) For purposes of this øsubsection¿ section, a contract is
a new contract unless the work provided for in the contract is a
continuation of the work performed by the specified entity under a
preceding contract.

ø(4)¿ (d) This øsubsection¿ section shall not apply with respect
to any contract that calls upon the National Academy of Sciences
to investigate, examine, or experiment upon any subject of science
or art of significance to an agency named in section 2303(a) of this
title and to report on such matters to the Congress or any agency
of the Federal Government.

§ 2305. Contracts: planning, solicitation, evaluation, and
award procedures

(a)(1)ø(A) In preparing for the procurement of property or serv-
ices, the head of an agency shall—

ø(i) specify the agency’s needs and solicit bids or proposals
in a manner designed to achieve full and open competition for
the procurement;

ø(ii) use advance procurement planning and market re-
search; and

ø(iii) develop specifications in such manner as is necessary
to obtain full and open competition with due regard to the na-
ture of the property or services to be acquired.¿ (A) In prepar-
ing for the procurement of property or services, the head of an
agency shall use advance procurement planning and market re-
search.

ø(B) Each solicitation under this chapter shall include specifica-
tions which—

ø(i) consistent with the provisions of this chapter, permit full
and open competition; and

ø(ii) include restrictive provisions or conditions only to the
extent necessary to satisfy the needs of the agency or as au-
thorized by law.¿

ø(C) For the purposes of subparagraphs (A) and (B), the¿ (B)
Each solicitation under this chapter shall include specifications that
include restrictive provisions or conditions only to the extent nec-
essary to satisfy the needs of the agency or as authorized by law.
The type of specification included in a solicitation shall depend on
the nature of the needs of the agency and the market available to
satisfy such needs. Subject to such needs, specifications may be
stated in terms of—

(i) * * *

* * * * * * *
(2) In addition to the specifications described in paragraph (1), a

solicitation for sealed bids or competitive proposals (other than for
a procurement for commercial items using simplified procedures or
a purchase for an amount not greater than the simplified acquisi-
tion threshold) shall at a minimum include—

(A) * * *

* * * * * * *
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(b)(1) The head of an agency shall evaluate sealed bids and com-
petitive proposals and make an award based solely on the factors
specified in the solicitation.

* * * * * * *
(4)(A) The head of an agency shall evaluate competitive proposals

in accordance with paragraph (1) and may award a contract—
(i) after discussions with the offerors, provided that written

or oral discussions have been conducted with øall¿ the respon-
sible offerors who submit proposals within the competitive
range; or

* * * * * * *
(5)(A) When a contract is awarded by the head of an agency on

the basis of competitive proposals, an unsuccessful offeror, upon
written request received by the agency within 3 days after the date
on which the unsuccessful offeror receives the notification of the
contract award, shall be debriefed and furnished the basis for the
selection decision and contract award. The head of the agency shall
debrief the offeror within, to the maximum extent practicable, five
days after receipt of the request by the agency.

* * * * * * *
ø(F) The contracting officer shall include a summary of the de-

briefing in the contract file.¿
(6) (A) When the contracting officer excludes an offeror submitting

a competitive proposal from the competitive range (or otherwise ex-
cludes such an offeror from further consideration prior to the final
source selection decision), the excluded offeror may request in writ-
ing, within three days after the date on which the excluded offeror
receives notice of its exclusion, a debriefing prior to award. The con-
tracting officer shall make every effort to debrief the unsuccessful
offeror as soon as practicable and may refuse the request for a de-
briefing if it is not in the best interests of the Government to conduct
a debriefing at that time.

(B) The contracting officer is required to debrief an excluded
offeror in accordance with paragraph (5) of this section only if that
offeror requested and was refused a preaward debriefing under sub-
paragraph (A) of this paragraph.

(C) The debriefing conducted under this subsection shall in-
clude—

(i) the executive agency’s evaluation of the significant ele-
ments in the offeror’s offer;

(ii) a summary of the rationale for the offeror’s exclusion; and
(iii) reasonable responses to relevant questions posed by the

debriefed offeror as to whether source selection procedures set
forth in the solicitation, applicable regulations, and other appli-
cable authorities were followed by the executive agency.

(D) The debriefing conducted pursuant to this subsection may not
disclose the number or identity of other offerors and shall not dis-
close information about the content, ranking, or evaluation of other
offerors’ proposals.

(7) The contracting officer shall include a summary of any de-
briefing conducted under paragraph (5) or (6) in the contract file.
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ø(6)¿ (8) If the head of an agency considers that a bid or proposal
evidences a violation of the antitrust laws, he shall refer the bid
or proposal to the Attorney General for appropriate action.

* * * * * * *
(e) PROTEST FILE.—(1) If, in the case of a solicitation for a con-

tract issued by, or an award or proposed award of a contract by,
the head of an agency, a protest is filed pursuant to the procedures
in øsubchapter V of chapter 35 of title 31¿ title II of the Office of
Federal Procurement Policy Act and an actual or prospective offeror
so requests, a file of the protest shall be established by the procur-
ing activity and reasonable access shall be provided to actual or
prospective offerors.

(2) Information exempt from disclosure under section 552 of title
5 may be redacted in a file established pursuant to paragraph (1)
unless an applicable protective order provides otherwise.

ø(3) Regulations implementing this subsection shall be consistent
with the regulations regarding the preparation and submission of
an agency’s protest file (the so-called ‘‘rule 4 file’’) for protests to
the General Services Board of Contract Appeals under section 111
of the Federal Property and Administrative Services Act of 1949
(41 U.S.C. 759).¿

(f) AGENCY ACTIONS ON PROTESTS.—If, in connection with a pro-
test, the head of an agency determines that a solicitation, proposed
award, or award does not comply with the requirements of law or
regulation, the head of the agency—

(1) may take any action set out in øsubparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title 31¿ sec-
tion 214(h)(2) of the Office of Federal Procurement Policy Act;
and

(2) may pay costs described in øparagraph (1) of section
3554(c) of title 31 within the limits referred to in paragraph
(2)¿ subparagraph (A) of section 214(i)(1) of the Office of Fed-
eral Procurement Policy Act within the limits referred to in sub-
paragraph (B) of such section.

ø§ 2306. Kinds of contracts¿

§ 2306. Contract types
(a) The cost-plus-a-percentage-of-cost system of contracting may

not be used. Subject to the limitation in the preceding sentence, the
other provisions of this section, and other applicable provisions of
law, the head of an agency, in awarding contracts under this chap-
ter after using procedures other than sealed-bid procedures, may
enter into any kind of contract that he considers will promote the
best interests of the United States, based on market conditions, es-
tablished commercial practice (if any) for the product or service
being acquired, and sound business judgment.

ø(b) Each contract awarded under this chapter after using proce-
dures other than sealed-bid procedures shall contain a warranty,
determined to be suitable by the head of the agency, that the con-
tractor has employed or retained no person or selling agency to so-
licit or obtain the contract under an understanding or agreement
for a commission, percentage, brokerage, or contingent fee, except
a bona fide employee or established commercial or selling agency
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maintained by him to obtain business. If a contractor breaks such
a warranty the United States may annul the contract without li-
ability or may deduct the commission, percentage, brokerage, or
contingent fee from the contract price or consideration. This sub-
section does not apply to a contract that is for an amount not
greater than the simplified acquisition threshold or to a contract
for the acquisition of commercial items.

ø(d) The fee for performing a cost-plus-a-fixed-fee contract for ex-
perimental, developmental, or research work may not be more than
15 percent of the estimated cost of the contract, not including the
fee. The fee for performing a cost-plus-a-fixed-fee contract for archi-
tectural or engineering services for a public work or utility plus the
cost of those services to the contractor may not be more than 6 per-
cent of the estimated cost of that work or project, not including
fees. The fee for performing any other cost-plus-a-fixed-fee contract
may not be more than 10 percent of the estimated cost of the con-
tract, not including the fee. Determinations under this subsection
of the estimated costs of a contract or project shall be made by the
head of the agency at the time the contract is made.

ø(e) Each cost contract and each cost-plus-a-fixed-fee contract
shall provide for notice to the agency by the contractor before the
making, under the prime contract, of—

ø(1) a cost-plus-a-fixed-fee subcontract; or
ø(2) a fixed-price subcontract or purchase order involving

more than the greater of (A) the simplified acquisition thresh-
old, or (B) 5 percent of the estimated cost of the prime contract.

ø(f) So-called ‘‘truth-in-negotiations’’ provisions relating to cost or
pricing data to be submitted by certain contractors and subcontrac-
tors are provided in section 2306a of this title.¿

ø(g)¿ (b)(1) The head of an agency may enter into contracts for
periods of not more than five years for the following types of serv-
ices (and items of supply related to such services) for which funds
would otherwise be available for obligation only within the fiscal
year for which appropriated—

(A) operation, maintenance, and support of facilities and in-
stallations;

(B) maintenance or modification of aircraft, ships, vehicles,
and other highly complex military equipment;

(C) specialized training necessitating high quality instructor
skills (for example, pilot and aircrew members; foreign lan-
guage training); and

(D) base services (for example, ground maintenance; in-plane
refueling; bus transportation; refuse collection and disposal);

whenever he finds that—
(i) there will be a continuing requirement for the services

consonant with current plans for the proposed contract period;
(ii) the furnishing of such services will require a substantial

initial investment in plant or equipment, or the incurrence of
substantial contingent liabilities for the assembly, training, or
transportation of a specialized work force; and

(iii) the use of such a contract will promote the best interests
of the United States by encouraging effective competition and
promoting economies in operation.
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(2) In entering into such contracts, the head of the agency shall
be guided by the following principles:

(A) The portion of the cost of any plant or equipment amor-
tized as a cost of contract performance should not exceed the
ratio between the period of contract performance and the an-
ticipated useful commercial life of such plant or equipment.
Useful commercial life, for this purpose, means the commercial
utility of the facilities rather than the physical life thereof,
with due consideration given to such factors as location of fa-
cilities, specialized nature thereof, and obsolescence.

(B) Consideration shall be given to the desirability of obtain-
ing an option to renew the contract for a reasonable period not
to exceed three years, at prices not to include charges for plant,
equipment and other nonrecurring costs, already amortized.

(C) Consideration shall be given to the desirability of reserv-
ing in the agency the right, upon payment of the unamortized
portion of the cost of the plant or equipment, to take title
thereto under appropriate circumstances.

(3) In the event funds are not made available for the continu-
ation of such a contract into a subsequent fiscal year, the contract
shall be canceled or terminated, and the costs of cancellation or ter-
mination may be paid from—

(A) appropriations originally available for the performance of
the contract concerned;

(B) appropriations currently available for procurement of the
type of services concerned, and not otherwise obligated; or

(C) funds appropriated for those payments.
ø(h) Multiyear contracting authority is provided in section 2306b

of this title.¿

§ 2306a. Cost or pricing data: truth in negotiations
(a) * * *
ø(b) EXCEPTIONS.—

ø(1) IN GENERAL.—Submission of cost or pricing data shall
not be required under subsection (a) in the case of a contract,
a subcontract, or modification of a contract or subcontract—

ø(A) for which the price agreed upon is based on—
ø(i) adequate price competition;
ø(ii) established catalog or market prices of commer-

cial items that are sold in substantial quantities to the
general public; or

ø(iii) prices set by law or regulation; or
ø(B) in an exceptional case when the head of the procur-

ing activity, without delegation, determines that the re-
quirements of this section may be waived and justifies in
writing the reasons for such determination.

ø(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by the
prohibition on the submission of cost or pricing data in para-
graph (1)(A), submission of cost or pricing data shall not be re-
quired under subsection (a) if—

ø(A) the contract or subcontract being modified is a con-
tract or subcontract for which submission of cost or pricing
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data may not be required by reason of paragraph (1)(A);
and

ø(B) the modification would not change the contract or
subcontract, as the case may be, from a contract or sub-
contract for the acquisition of a commercial item to a con-
tract or subcontract for the acquisition of an item other
than a commercial item.

ø(3) FAR STANDARDS.—The Federal Acquisition Regulation
shall provide clear standards for determining whether the ex-
ceptions provided in paragraph (1)(A) apply. In the case of the
exception provided in paragraph (1)(A)(i), the regulations shall
specify the criteria to be used to determine whether adequate
price competition exists. In the case of the exception provided
in paragraph (1)(A)(ii), the regulations shall provide that the
exception applies to items that are sold in substantial quan-
tities to the general public, without regard to the quantity of
items that may be sold to the Federal Government.

ø(c) RESTRICTIONS ON ADDITIONAL AUTHORITY TO REQUIRE COST
OR PRICING DATA OR OTHER INFORMATION.—

ø(1) AUTHORITY TO REQUIRE COST OR PRICING DATA ON
BELOW-THRESHOLD CONTRACTS.—(A) Subject to subparagraph
(B), when cost or pricing data are not required to be submitted
by subsection (a) for a contract, subcontract, or modification of
a contract or subcontract, such data may nevertheless be re-
quired to be submitted by the head of the procuring activity,
but only if the head of the procuring activity determines that
such data are necessary for the evaluation by the agency of the
reasonableness of the price of the contract, subcontract, or
modification of a contract or subcontract. In any case in which
the head of the procuring activity requires such data to be sub-
mitted under this subsection, the head of the procuring activity
shall justify in writing the reason for such requirement.

ø(B) The head of the procuring activity may not require cer-
tified cost or pricing data to be submitted under this paragraph
for any contract or subcontract, or modification of a contract or
subcontract, covered by the exceptions in subsection (b)(1)(A).

ø(C) The head of a procuring activity may not delegate func-
tions under this paragraph.

ø(2) AUTHORITY TO REQUIRE INFORMATION OTHER THAN CER-
TIFIED COST OR PRICING DATA.—When certified cost or pricing
data are not required to be submitted under this section for a
contract, subcontract, or modification of a contract or sub-
contract, the head of the procuring activity may require sub-
mission of data other than certified cost or pricing data to the
extent necessary to determine the reasonableness of the price
of the contract, subcontract, or modification of the contract or
subcontract.

ø(d) ADDITIONAL EXCEPTION PROVISIONS REGARDING COMMERCIAL
ITEMS.—

ø(1) PROCUREMENTS BASED ON ADEQUATE PRICE COMPETI-
TION.—To the maximum extent practicable, the head of an
agency shall conduct procurements of commercial items on a
competitive basis. In any procurement of a commercial item
conducted on a competitive basis and based upon adequate
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price competition, the head of the agency conducting the pro-
curement shall not require cost or pricing data to be submitted
under subsection (a) for the contract, subcontract, or modifica-
tion of the contract or subcontract under the procurement. If
additional information is necessary to determine the reason-
ableness of the price of the contract, subcontract, or modifica-
tion, the head of the agency shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror.

ø(2) PROCUREMENTS NOT BASED ON ADEQUATE PRICE COM-
PETITION.—(A)(i) In any case in which it is not practicable to
conduct a procurement of a commercial item covered by sub-
section (a) on a competitive basis, and the procurement is not
covered by an exception in subsection (b), the contracting offi-
cer shall seek to obtain from the offeror or contractor informa-
tion described in clause (ii). When such information is not
available from that source, the contracting officer shall seek to
obtain such information from another source or sources.

ø(ii) The information referred in clause (i) is information on
prices at which the same item or similar items have been sold
in the commercial market that is adequate for evaluating,
through price analysis, the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
contract under the procurement.

ø(B) The contracting officer shall exempt a contract, sub-
contract, or modification of a contract or subcontract under the
procurement from the requirements of subsection (a) if the con-
tracting officer obtains the information described in subpara-
graph (A)(ii) in accordance with standards and procedures set
forth in the Federal Acquisition Regulation.

ø(C) A contracting officer may require submission of cost or
pricing data under subsection (a) only if the contracting officer
makes a written determination that the agency is unable to ob-
tain the information described in subparagraph (A)(ii).

ø(3) AUTHORITY TO AUDIT.—(A) In accordance with proce-
dures prescribed in the Federal Acquisition Regulation, the
head of an agency is authorized to examine all information pro-
vided by an offeror, contractor, or subcontractor pursuant to
paragraph (2)(A) and all books and records of such offeror, con-
tractor, or subcontractor that directly relate to such informa-
tion in order to determine whether the agency is receiving ac-
curate information required under this subsection.

ø(B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the modification of the contract, with respect to which
the information was provided.

ø(4) LIMITATIONS ON REQUESTS FOR DATA.—The Federal Ac-
quisition Regulation shall include reasonable limitations on re-
quests under this section for sales data relating to commercial
items.

ø(5) FORM OF INFORMATION.—In requesting information from
an offeror under this subsection, a contracting officer shall, to
the maximum extent practicable, limit the scope of the request
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to include only information that is in the form regularly main-
tained by the offeror in commercial operations.

ø(6) CONFIDENTIALITY.—Any information received under this
subsection that is exempt from disclosure under section 552(b)
of title 5 shall not be disclosed by the Federal Government.¿

(b) EXCEPTIONS.—
(1) IN GENERAL.—Submission of cost or pricing data shall not

be required under subsection (a) in the case of a contract, a sub-
contract, or modification of a contract or subcontract—

(A) for which the price agreed upon is based on—
(i) adequate price competition; or
(ii) prices set by law or regulation;

(B) for the acquisition of a commercial item; or
(C) in an exceptional case when the head of the procuring

activity, without delegation, determines that the require-
ments of this section may be waived and justifies in writing
the reasons for such determination.

(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by the
exception on the submission of cost or pricing data in para-
graph (1)(A) or (1)(B), submission of cost or pricing data shall
not be required under subsection (a) if—

(A) the contract or subcontract being modified is a con-
tract or subcontract for which submission of cost or pricing
data may not be required by reason of paragraph (1)(A) or
(1)(B); and

(B) the modification would not change the contract or
subcontract, as the case may be, from a contract or sub-
contract for the acquisition of a commercial item to a con-
tract or subcontract for the acquisition of an item other
than a commercial item.

(c) AUTHORITY TO REQUIRE COST OR PRICING DATA ON BELOW-
THRESHOLD CONTRACTS.—(1) Subject to paragraph (2), when cer-
tified cost or pricing data are not required to be submitted by sub-
section (a) for a contract, subcontract, or modification of a contract
or subcontract, such data may nevertheless be required to be sub-
mitted by the head of the procuring activity, but only if the head
of the procuring activity determines that such data are necessary for
the evaluation by the agency of the reasonableness of the price of the
contract, subcontract, or modification of a contract or subcontract.
In any case in which the head of the procuring activity requires
such data to be submitted under this subsection, the head of the
procuring activity shall justify in writing the reason for such re-
quirement.

(2) The head of the procuring activity may not require certified
cost or pricing data to be submitted under this paragraph for any
contract or subcontract, or modification of a contract or subcontract,
covered by the exceptions in subparagraph (A) or (B) of subsection
(b)(1).

(3) The head of a procuring activity may not delegate functions
under this paragraph.

(d) LIMITATIONS ON OTHER INFORMATION.—The Federal Acquisi-
tion Regulation shall include the following:
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(1) Provisions concerning the types of information that con-
tracting officers may consider in determining whether the price
of a procurement to the Government is fair and reasonable
when certified cost or pricing data are not required to be sub-
mitted under this section, including appropriate information on
the prices at which the same item or similar items have pre-
viously been sold that is adequate for evaluating the reason-
ableness of the price of the proposed contract or subcontract for
the procurement.

(2) Reasonable limitations on requests for sales data relating
to commercial items.

(3) A requirement that a contracting officer shall, to the maxi-
mum extent practicable, limit the scope of any request for infor-
mation relating to commercial items from an offeror to only
that information that is in the form regularly maintained by
the offeror in commercial operations.

(4) A statement that any information received relating to com-
mercial items that is exempt from disclosure under section
552(b) of title 5 shall not be disclosed by the Federal Govern-
ment.

* * * * * * *
ø(h) REQUIRED REGULATIONS.—The Federal Acquisition Regula-

tion shall contain provisions concerning the types of information
that offerors must submit for a contracting officer to consider in de-
termining whether the price of a procurement to the Government
is fair and reasonable when certified cost or pricing data are not
required to be submitted under this section because the price of the
procurement to the United States is not expected to exceed the ap-
plicable threshold amount set forth in subsection (a) (as adjusted
pursuant to paragraph (7) of such subsection). Such information, at
a minimum, shall include appropriate information on the prices at
which the same item or similar items have previously been sold
that is adequate for evaluating the reasonableness of the price of
the proposed contract or subcontract for the procurement.¿

ø(i)¿ (h) DEFINITIONS.—In this section:
(1) COST OR PRICING DATA.—The term ‘‘cost or pricing data’’

means all facts that, as of the date of agreement on the price
of a contract (or the price of a contract modification), or, if ap-
plicable consistent with subsection (e)(1)(B), another date
agreed upon between the parties, a prudent buyer or seller
would reasonably expect to affect price negotiations signifi-
cantly. Such term does not include information that is
judgmental, but does include the factual information from
which a judgment was derived.

(2) SUBCONTRACT.—The term ‘‘subcontract’’ includes a trans-
fer of commercial items between divisions, subsidiaries, or af-
filiates of a contractor or a subcontractor.

(3) COMMERCIAL ITEM.—The term ‘‘commercial item’’ has the
meaning provided such term in section 4(12) of the Office of
Federal Procurement Policy Act.
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§ 2306b. Multiyear contracts
(a) IN GENERAL.—To the extent that funds are otherwise avail-

able for obligation, the head of an agency ømay¿ shall, to the maxi-
mum extent possible, enter into multiyear contracts for the pur-
chase of property whenever the head of that agency finds—

(1) * * *

* * * * * * *

§ 2306c. Contractor share of gains and losses from cost,
schedule, and performance experience

The Federal Acquisition Regulation shall contain provisions to
ensure that, for any cost-type contract or incentive-type contract, the
contractor may be rewarded for contract performance exceeding the
contract cost, schedule, or performance parameters to the benefit of
the United States and may be penalized for failing to adhere to cost,
schedule, or performance parameters to the detriment of the United
States.

* * * * * * *

ø§ 2319. Encouragement of new competitors
ø(a) In this section, the term ‘‘qualification requirement’’ means

a requirement for testing or other quality assurance demonstration
that must be completed by an offeror before award of a contract.

ø(b) Except as provided in subsection (c), the head of the agency
shall, before establishing a qualification requirement—

ø(1) prepare a written justification stating the necessity for
establishing the qualification requirement and specify why the
qualification requirement must be demonstrated before con-
tract award:

ø(2) specify in writing and make available to a potential
offeror upon request all requirements which a prospective
offeror, or its product, must satisfy in order to become quali-
fied, such requirements to be limited to those least restrictive
to meet the purposes necessitating the establishment of the
qualification requirement;

ø(3) specify an estimate of the costs of testing and evaluation
likely to be incurred by a potential offeror in order to become
qualified;

ø(4) ensure that a potential offeror is provided, upon request
and on a reimbursable basis, a prompt opportunity to dem-
onstrate its ability to meet the standards specified for quali-
fication using qualified personnel and facilities of the agency
concerned or of another agency obtained through interagency
agreement, or under contract, or other methods approved by
the agency (including use of approved testing and evaluation
services not provided under contract to the agency);

ø(5) if testing and evaluation services are provided under
contract to the agency for the purposes of clause (4), provide
to the extent possible that such services be provided by a con-
tractor who is not expected to benefit from an absence of addi-
tional qualified sources and who shall be required in such con-
tract to adhere to any restriction on technical data asserted by
the potential offeror seeking qualification; and
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ø(6) ensure that a potential offeror seeking qualification is
promptly informed as to whether qualification is attained and,
in the event qualification is not attained, is promptly furnished
specific information why qualification was not attained.

ø(c)(1) Subsection (b) of this section does not apply with respect
to a qualification requirement established by statute or administra-
tive action before October 19, 1984, unless such requirement is a
qualified products list.

ø(2)(A) Except as provided in subparagraph (B), if it is unreason-
able to specify the standards for qualification which a prospective
offeror or its product must satisfy, a determination to that effect
shall be submitted to the advocate for competition of the procuring
activity responsible for the purchase of the item subject to the qual-
ification requirement. After considering any comments of the advo-
cate for competition reviewing such determination, the head of the
purchasing office may waive the requirements of clauses (2)
through (6) of subsection (b) for up to two years with respect to the
item subject to the qualification requirement.

ø(B) The waiver authority provided in this paragraph does not
apply with respect to a qualified products list.

ø(3) A potential offeror may not be denied the opportunity to sub-
mit and have considered an offer for a contract solely because the
potential offer (A) is not on a qualified bidders list, qualified manu-
facturers list, or qualified products list, or (B) has not been identi-
fied as meeting a qualification requirement established after Octo-
ber 19, 1984, if the potential offeror can demonstrate to the satis-
faction of the contracting officer that the potential offeror or its
product meets the standards established for qualification or can
meet such standards before the date specified for award of the con-
tract.

ø(4) Nothing contained in this subsection requires the referral of
an offer to the Small Business Administration pursuant to section
8(b)(7) of the Small Business Act (15 U.S.C. 637(b)(7)), if the basis
for the referral is a challenge by the offeror to either the validity
of the qualification requirement or the offeror’s compliance with
such requirement.

ø(5) The head of an agency need not delay a proposed procure-
ment in order to comply with subsection (b) or in order to provide
a potential offeror with an opportunity to demonstrate its ability to
meet the standards specified for qualification.

ø(6) The requirements of subsection (b) also apply before enforce-
ment of any qualified products list, qualified manufacturers list, or
qualified bidders list.

ø(d)(1) If the number of qualified sources or qualified products
available to compete actively for an anticipated future requirement
is fewer than two actual manufacturers or the products of two ac-
tual manufacturers, respectively, the head of the agency concerned
shall—

ø(A) periodically publish notice in the Commerce Business
Daily soliciting additional sources or products to seek qualifica-
tion, unless the contracting officer determines that such publi-
cation would compromise national security; and

ø(B) bear the cost of conducting the specified testing and
evaluation (excluding the costs associated with producing the
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item or establishing the production, quality control, or other
system to be tested and evaluated) for a small business con-
cern or a product manufactured by a small business concern
which has met the standards specified for qualification and
which could reasonably be expected to compete for a contract
for that requirement, but such costs may be borne only if the
head of the agency determines that such additional qualified
sources or products are likely to result in cost savings from in-
creased competition for future requirements sufficient to amor-
tize the costs incurred by the agency within a reasonable pe-
riod of time considering the duration and dollar value of antici-
pated future requirements.

ø(2) The head of an agency shall require a prospective contractor
requesting the United States to bear testing and evaluation costs
under paragraph (1)(B) to certify as to its status as a small busi-
ness concern under section 3 of the Small Business Act (15 U.S.C.
632).

ø(e) Within seven years after the establishment of a qualification
requirement under subsection (b) or within seven years following
an agency’s enforcement of a qualified products list, qualified man-
ufacturers list, or qualified bidders list, any such qualification re-
quirement shall be examined and revalidated in accordance with
the requirements of subsection (b). The preceding sentence does not
apply in the case of a qualification requirement for which a waiver
is in effect under subsection (c)(2).

ø(f) Except in an emergency as determined by the head of the
agency, whenever the head of the agency determines not to enforce
a qualification requirement for a solicitation, the agency may not
thereafter enforce that qualification requirement unless the agency
complies with the requirements of subsection (b).¿

* * * * * * *

§ 2323. Contract goal for small disadvantaged businesses and
certain institutions of higher education

(a) * * *

* * * * * * *
(e) COMPETITIVE PROCEDURES AND ADVANCE PAYMENTS.—To at-

tain the goal of subsection (a):
(1) * * *

* * * * * * *
(3) To the extent practicable and when necessary to facilitate

achievement of the 5 percent goal described in subsection (a),
the head of an agency may enter into contracts using øless
than full and open¿ procedures other than competitive proce-
dures (including awards under section 8(a) of the Small Busi-
ness Act) and partial set asides for entities described in sub-
section (a)(1), but shall pay a price not exceeding fair market
cost by more than 10 percent in payment per contract to con-
tractors or subcontractors described in subsection (a). The head
of an agency shall adjust the percentage specified in the pre-
ceding sentence for any industry category if available informa-
tion clearly indicates that nondisadvantaged small business
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concerns in such industry category are generally being denied
a reasonable opportunity to compete for contracts because of
the use of that percentage in the application of this paragraph.

* * * * * * *
(i) ANNUAL REPORT.—(1) * * *

* * * * * * *
(3) The report required under paragraph (1) shall also include

the following:
(A) The aggregate differential between the fair market price

of all contracts awarded pursuant to subsection (e)(3) and the
estimated fair market price of all such contracts had such con-
tracts been entered into using øfull and open¿ competitive pro-
cedures.

* * * * * * *

ø§ 2855. Law applicable to contracts for architectural and
engineering services and construction design

ø(a) Contracts for architectural and engineering services and con-
struction design in connection with a military construction project
or a military family housing project shall be awarded in accordance
with title IX of the Federal Property and Administrative Services
Act of 1949 (40 U.S.C. 541 et seq.).¿

§ 2332. Contracts for architectural and engineering services
(a) The Secretary of Defense and the Secretaries of the military

departments may enter into contracts for architectural and engi-
neering services in connection with a military construction or family
housing project or for other Department of Defense or military de-
partment purposes. Such contracts shall be awarded in accordance
with the Brooks Architect-Engineers Act (40 U.S.C. 541 et seq.).

(b)(1) In the case of a contract referred to in subsection (a)—
(A) if the Secretary concerned estimates that the initial

award of the contract will be in an amount greater than or
equal to the threshold amount determined under paragraph
(2), the contract may not be set aside exclusively for award to
small business concerns; and

(B) if the Secretary concerned estimates that the initial
award of the contract will be in an amount less than the
threshold amount determined under paragraph (2), the con-
tract shall be awarded in accordance with the set aside provi-
sions of the Small Business Act (15 U.S.C. 631 et seq.).

(2) The initial threshold amount under paragraph (1) is $85,000.
The Secretary of Defense may revise that amount in order to en-
sure that small business concerns receive a reasonable share of
contracts referred to in subsection (a).

(3) This subsection does not restrict the award of contracts to
small business concerns under section 8(a) of the Small Business
Act (15 U.S.C. 637(a)).

* * * * * * *

CHAPTER 140—PROCUREMENT OF COMMERCIAL ITEMS
* * * * * * *
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§ 2375. Relationship of commercial item provisions to other
provisions of law

(a) * * *

* * * * * * *
ø(c) CROSS REFERENCE TO EXCEPTION TO COST OR PRICING DATA

REQUIREMENTS FOR COMMERCIAL ITEMS.—For provisions relating to
exceptions for requirements for cost or pricing data for contracts for
the procurement of commercial items, see section 2306a(d) of this
title.¿

* * * * * * *

CHAPTER 141—MISCELLANEOUS PROCUREMENT
PROVISIONS

Sec.
2381. Contracts: regulations for bids.

* * * * * * *
ø2397. Employees or former employees of defense contractors: reports.
ø2397a. Requirements relating to private employment contacts between certain

Department of Defense procurement officials and defense contractors.
ø2397b. Certain former Department of Defense procurement officials: limitations

on employment by contractors.
ø2397c. Defense contractors: requirements concerning former Department of De-

fense officials.¿
* * * * * * *

ø2410. Requests for equitable adjustment or other relief: certification.¿
2410. Requests for equitable adjustment or other relief.

* * * * * * *

ø§ 2397. Employees or former employees of defense contrac-
tors: reports

ø(a) In this section:
ø(1) The term ‘‘contract’’ means a contract (including the net

amount of modifications to, and the exercise of options under,
the contract) that is in an amount in excess of the simplified
acquisition threshold, as in effect at the time that the contract
is awarded. The term does not include a contract for the pur-
chase of commercial items (as defined in section 4(12) of the
Office of Federal Procurement Policy Act (41 U.S.C. 403(12))).

ø(2) The term ‘‘defense contractor’’ means a person that pro-
vides services, supplies, or both (including construction) to the
Department of Defense under a contract directly with the De-
partment.

ø(3) The term ‘‘served’’, when used with ‘‘otherwise’’, includes
the representation of a defense contractor—

ø(A) at a hearing, trial, appeal, or other action in which
the United States was a party and that involved services,
supplies, or both (including construction) that were pro-
vided to, or to be provided to, the Department by the con-
tractor; and

ø(B) in a transaction with the Department that involved
services, supplies, or both (including construction) that
were provided to, or to be provided to, the Department by
the contractor.

ø(b)(1) This subsection applies to—
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ø(A) a former or retired officer of the Army, Navy, Air Force,
or Marine Corps who (i) has at least 10 years of active service,
and (ii) held for any period during that service a grade above
captain or, if the Navy, above lieutenant; and

ø(B) a former civilian official or employee (including a con-
sultant or part-time employee) of the Department of Defense
whose pay rate (at any time during the three-year period be-
fore the end of the last service of the person with the Depart-
ment) was at least equal to the minimum rate at the time for
GS–13.

ø(2)(A) If a person to whom this subsection applies (i) was em-
ployed by, or served as a consultant or otherwise to, a defense con-
tractor at any time during a year at an annual pay rate of at least
$25,000 and the defense contractor was awarded contracts by the
Department of Defense during the preceding year that totaled at
least $10,000,000, and (ii) within the two-year period ending on the
day before the person began the employment or consulting relation-
ship, the person served on active duty or was a civilian employee
for the Department, the person shall file a report with the Sec-
retary of Defense in such manner and form as the Secretary may
prescribe. The person shall file the report not later than 90-days
after the date on which the person began the employment or con-
sulting relationship.

ø(B) The person shall file an additional report each time, during
the two-year period beginning on the date the active duty or civil-
ian employment with the Department terminated, that the person’s
job with the defense contractor significantly changes or the person
commences an employment or consulting relationship with another
defense contractor under the conditions described in the first sen-
tence. A person required to file an additional report under this sub-
paragraph shall file the report within 30 days after the date of the
change or the date the employment or consulting relationship com-
mences, as the case may be.

ø(3) The report shall contain the following information:
ø(A) The name and address of the person reporting.
ø(B) The name and address of the defense contractor that

employed the person or for whom the person served as a con-
sultant or otherwise.

ø(C) The title of the position of the person when serving the
defense contractor.

ø(D) A description of the duties and work performed or to be
performed by the person for the defense contractor, and a de-
scription of any similar duties or work performed for which the
person had at least partial responsibility as a civilian official
or employee of the Department of Defense or a member of the
armed forces during the two-year period referred to in para-
graph (2)(A)(ii).

ø(E) The military grade of the person while on active duty
or the gross pay rate while performing civilian service for the
Department.

ø(F) A description of the duties and the work performed by
the person while on active duty or performing civilian service
for the Department during the two-year period referred to in
paragraph (2)(A)(ii) and a description of the type of work per-
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formed and the extent to which such work was performed by
the person for the defense contractor that has employed the
person or has retained the person as a consultant.

ø(G) The date the active duty or civilian service by the per-
son for the Department ended and the date the service with
the defense contractor began and, if applicable, ended.

ø(H) Other pertinent information the Secretary requires.
ø(I) A statement describing any disqualification action taken

by the person during the two-year period referred to in para-
graph (2)(A)(ii) with respect to any involvement in a matter
concerning the defense contractor.

ø(c)(1) A person who (A) holds civilian office or employment (in-
cluding employment as a consultant or part-time employee) in the
Department at any time during a year at a pay rate at least equal
to the minimum rate for GS–13, and (B) within the two-year period
before the effective date of employment with the Department was
employed by, or served as a consultant or otherwise to, a defense
contractor at any time during a year at an annual pay rate of at
least $25,000 and the contractor was awarded contracts by the De-
partment during that year that total at least $10,000,000, shall file
a report with the Secretary in the way and at the time prescribed
by the Secretary.

ø(2) The report shall contain the following information:
ø(A) The name and address of the person reporting.
ø(B) The title of the position of the person with the Depart-

ment.
ø(C) A description of the duties and work performed by the

person with the Department and a description of any similar
duties or work for which the person had at least partial re-
sponsibility as an employee or consultant of the defense con-
tractor during the two-year period referred to in paragraph
(1)(B).

ø(D) The name and address of the defense contractor that
employed the person or for whom the person served as a con-
sultant or otherwise.

ø(E) The title of the position of the person when serving the
defense contractor.

ø(F) A description of the duties and the work performed by
the person for the defense contractor and a description of the
type of work and the extent to which such work was performed
by the person in connection with contracts of the defense con-
tractor with the Department during the two-year period re-
ferred to in paragraph (1)(B).

ø(G) The date the service of the person with the defense con-
tractor ended and the date the service with the Department
began.

ø(H) Other pertinent information the Secretary requires.
ø(d) The Secretary shall maintain a file containing the informa-

tion filed under this section. The file may be inspected by members
of the public at any time during regular work hours.

ø(e) Before April 1 of each year, the Secretary shall report to
Congress the names of persons who have filed reports for the pre-
ceding year under this section. The names shall be listed, by
groups, under the names of the appropriate defense contractors.
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The Secretary may include for each name appropriate additional
information.

ø(f)(1) A person who fails to comply with the filing requirements
of this section shall be liable to the United States for an adminis-
trative penalty in the amount of $10,000, or in such lesser amount
as may be determined by the Secretary of Defense, considering all
the relevant circumstances.

ø(2) The Secretary shall determine whether a person has failed
to file a report required by this section and shall determine the
amount of the penalty under paragraph (1). The Secretary shall
make the determinations on the record after opportunity for an
agency hearing as provided in subchapter II of chapter 5 of title 5.
The determinations of the Secretary shall be subject to judicial re-
view under chapter 7 of such title.

ø§ 2397a. Requirements relating to private employment con-
tacts between certain Department of Defense pro-
curement officials and defense contractors

ø(a) In this section:
ø(1) The term ‘‘contract’’ has the same meaning as provided

in section 2397(a)(1) of this title.
ø(2) The term ‘‘covered defense official’’ means any individual

who is serving—
ø(A) as a civilian officer or employee of the Department

of Defense in a position for which the rate of pay is equal
to or greater than the minimum rate of pay payable for
grade GS–11 under the General Schedule; or

ø(B) on active duty in the armed forces in a pay grade
of O–4 or higher.

ø(3) The term ‘‘defense contractor’’ has the same meaning as
provided in section 2397(a)(2) of this title.

ø(4) The term ‘‘designated agency ethics official’’ has the
same meaning as the term ‘‘designated agency official’’ in sec-
tion 109(3) of the Ethics in Government Act of 1978 (92 Stat.
1850; 5 U.S.C. App.).

ø(5) The term ‘‘employment’’ means a relationship under
which an individual furnishes services in return for any pay-
ment or other compensation paid directly or indirectly to the
individual for the services.

ø(6) The term ‘‘procurement function’’ includes, with respect
to a contract, any function relating to—

ø(A) the negotiation, award, administration, or approval
of the contract;

ø(B) the selection of a contractor;
ø(C) the approval of changes in the contract;
ø(D) quality assurance, operation and developmental

testing, the approval of payment, or auditing under the
contract; or

ø(E) the management of the procurement program.
ø(b)(1) If a covered defense official who has participated in the

performance of a procurement function in connection with a con-
tract awarded by the Department of Defense contacts, or is con-
tacted by, the defense contractor to whom the contract was award-
ed (or an agent of such contractor) regarding future employment
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opportunities for the official with the defense contractor, the official
(except as provided in paragraph (2)) shall—

ø(A) promptly report the contact to the official’s supervisor
and to the designated agency ethics official (or his designee) of
the agency in which the covered defense official is employed;
and

ø(B) for any period for which future employment opportuni-
ties for the covered defense official have not been rejected by
either the covered defense official or the defense contractor,
disqualify himself from all participation in the performance of
procurement functions relating to contracts of the defense con-
tractor.

ø(2) A covered defense official is not required to report the first
contact with a defense contractor under paragraph (1)(A) or to dis-
qualify himself under paragraph (1)(B) if the defense official termi-
nates the contact immediately. However, if an additional contact of
the same or a similar nature is made by or with the defense con-
tractor, the covered defense official shall report (as provided in
paragraph (1)) the contact and all contacts of the same or a similar
nature made by or with the defense contractor during the 90-day
period ending on the date the additional contact is made.

ø(c) A report required by subsection (b)(1) shall include—
ø(1) the date of each contact covered by the report; and
ø(2) a brief description of the substance of the contact.

ø(d)(1)(A) If the Secretary of Defense determines under para-
graph (2) that a person has failed promptly to make a report re-
quired by subsection (b)(1)(A) or (b)(2) or has failed to disqualify
himself in any case in which he is required to do so under sub-
section (b)(1)(B)—

ø(i) the person may not accept or continue employment with
the defense contractor during the 10-year period beginning
with the date of separation from Government service; and

ø(ii) the Secretary may impose on the person an administra-
tive penalty in the amount of $10,000, or in such lesser amount
as may be prescribed by the Secretary, taking into consider-
ation all the circumstances.

ø(B) An individual who accepts or continues employment prohib-
ited by subparagraph (A)(i) shall be liable to the United States for
an administrative penalty as provided in subparagraph (A)(ii).
Such penalty may be in addition to any penalty previously imposed
on the individual under subparagraph (A)(ii) for failure promptly to
make a report relating to the defense contractor by whom the indi-
vidual is employed as required by subsection (b)(1)(A) or (b)(2).

ø(C) The Secretary of Defense may take action against an indi-
vidual under this paragraph before, on, or after the date on which
the individual’s employment with the Government is terminated.

ø(2)(A) The Secretary of Defense shall determine—
ø(i) whether an individual has failed promptly to make a re-

port required by subsection (b)(1)(A) or (b)(2) or has failed to
disqualify himself in any case in which he is required to do so
under subsection (b)(1)(B) and whether to impose a penalty
under paragraph (1)(A)(ii) and the amount of such penalty; and
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ø(ii) whether an individual is liable to the United States for
an administrative penalty under paragraph (1)(B) and the
amount of such penalty.

There shall be a rebuttable presumption in favor of a covered de-
fense official that failure to report a contact with a defense contrac-
tor or failure to disqualify himself from participation in the per-
formance of certain procurement functions is not a violation of sub-
section (b)(1)(A) or (b)(2) or subsection (b)(1)(B), as the case may be,
if the defense official has received an opinion in writing from the
designated agency ethics official under subsection (e) stating that
a report or disqualification by the official was not necessary.

ø(B) Determinations of the Secretary under subparagraph (A)
shall be made on the record after opportunity for an agency hear-
ing as provided in subchapter II of chapter 5 of title 5. The deter-
minations of the Secretary shall be subject to judicial review under
chapter 7 of such title.

ø(e) If a designated agency ethics official or his designee receives
a report required by subsection (b) or a request for advice from a
covered defense official relating to a contact described in such sub-
section, the designated agency ethics official or his designee may
issue a written opinion regarding the necessity of a covered defense
official to file a report or disqualify himself from participation in
certain procurement functions, as the case may be.

ø(f) A covered defense official should request the advice of his su-
pervisor and the appropriate designated agency ethics official (or
his designee) on matters to which this section applies.

ø§ 2397b. Certain former Department of Defense procure-
ment officials: limitations on employment by con-
tractors

ø(a)(1) Subject to subsections (c) and (d), a person who is a
former officer or employee of the Department of Defense or a
former or retired member of the armed forces may not accept com-
pensation from a contractor during the two-year period beginning
on the date of such person’s separation from service in the Depart-
ment of Defense if—

ø(A) on a majority of the person’s working days during the
two-year period ending on the date of such person’s separation
from service in the Department of Defense, the person per-
formed a procurement function (relating to a contract of the
Department of Defense) at a site or plant that is owned or op-
erated by the contractor and that was the principal location of
such person’s performance of that procurement function;

ø(B) the person performed, on a majority of the person’s
working days during such two-year period, procurement func-
tions relating to a major defense system and, in the perform-
ance of such functions, participated personally and substan-
tially, and in a manner involving decisionmaking responsibil-
ities, with respect to a contract for that system through contact
with the contractor; or

ø(C) during such two-year period the person acted as one of
the primary representatives of the United States—
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ø(i) in the negotiation of a Department of Defense con-
tract in an amount in excess of $10,000,000 with the con-
tractor; or

ø(ii) in the negotiation of a settlement of an unresolved
claim of the contractor in an amount in excess of
$10,000,000 under a Department of Defense contract.

ø(2) In the application of paragraph (1) to a former officer or em-
ployee of the Department of Defense or a former or retired member
of the armed forces, a person’s status as a contractor shall be deter-
mined as of the date of the separation from service in the Depart-
ment of Defense of the officer or employee or member or former
member involved.

ø(b)(1) Any person who knowingly violates subsection (a)(1) shall
be subject to a civil fine, in an amount not to exceed $250,000, in
a civil action brought by the United States in the appropriate dis-
trict court of the United States.

ø(2) Any person who knowingly offers or provides any compensa-
tion to another person, and who knew or should have known that
the acceptance of such compensation is or would be in violation of
subsection (a)(1), shall be subject to a civil fine, in an amount not
to exceed $500,000, in a civil action brought by the United States
in the appropriate district court of the United States.

ø(c) This section does not apply to any person with respect to—
ø(1) duties described in clause (A) or (B) of subsection (a)(1)

which were performed while such person was serving—
ø(A) in a civilian position for which the rate of pay is

less than the minimum rate of pay payable for grade GS–
13 of the General Schedule; or

ø(B) as a member of the armed forces in a pay grade
below pay grade O–4; or

ø(2) duties described in clause (C) of subsection (a)(1) which
were performed while such person was serving—

ø(A) in a civilian position for which the rate of pay is
less than the minimum rate of pay payable for a Senior
Executive Service position; or

ø(B) as a member of the armed forces in a pay grade
below pay grade O–7.

ø(d) This section does not prohibit any person from accepting
compensation from any contractor that, during the fiscal year pre-
ceding the fiscal year in which such compensation is accepted, was
not a Department of Defense contractor or was a contractor under
Department of Defense contracts in a total amount less than
$10,000,000.

ø(e)(1) Any person may, before accepting any compensation, re-
quest the appropriate designated agency ethics official to advise
such person on the applicability of this section to the acceptance of
such compensation. For purposes of the preceding sentence, the ap-
propriate designated agency ethics official is the designated agency
ethics official of the agency in which such person was serving at
the time such person separated from service in the Department of
Defense.

ø(2) A request for advice under paragraph (1) shall contain all in-
formation that is relevant to a determination by the designated
agency ethics official on such request.
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ø(3) Not later than 30 days after the date on which a designated
agency ethics official receives a request for advice under paragraph
(1), such official shall issue a written opinion on the applicability
of this section to the acceptance of compensation covered by the re-
quest.

ø(4) If a designated agency ethics official, on the basis of a com-
plete disclosure as required by paragraph (2), states in a written
opinion furnished to any person under this subsection that this sec-
tion is inapplicable to the acceptance of compensation by such per-
son from a contractor in a particular case, there shall be a conclu-
sive presumption in favor of such person, for the purposes of this
section, that the person’s acceptance of such compensation in such
case is not a violation of subsection (a)(1).

ø(f) In this section:
ø(1) The term ‘‘compensation’’ includes any payment, gift,

benefit, reward, favor, or gratuity—
ø(A) which is provided, directly or indirectly, for services

rendered by the person accepting such payment, gift, bene-
fit, reward, favor, or gratuity; and

ø(B) which is valued in excess of $250 at the prevailing
market price.

ø(2)(A) The term ‘‘contractor’’ means a person—
ø(i) that contracts to supply the Department of Defense

with goods or services;
ø(ii) that controls or is controlled by a person described

in clause (i); or
ø(iii) that is under common control with a person de-

scribed in clause (i).
ø(B) Such term does not include—

ø(i) an affiliate or subsidiary of a person described in
subparagraph (A) that is clearly not engaged in the per-
formance of a Department of Defense contract;

ø(ii) a State or local government; or
ø(iii) any person who contracts to supply the Depart-

ment of Defense only commercial items (as defined in sec-
tion 4(12) of the Office of Federal Procurement Policy Act
(41 U.S.C. 403(12)))

ø(3) The term ‘‘procurement function’’ includes, with respect
to a contract, any function relating to—

ø(A) the negotiation, award, administration, or approval
of the contract;

ø(B) the selection of a contractor;
ø(C) the approval of changes in the contract;
ø(D) quality assurance, operational and developmental

testing, the approval of payment, or auditing under the
contract; or

ø(E) the management of the procurement program.
ø(4) The term ‘‘armed forces’’ does not include the Coast

Guard.
ø(5) The term ‘‘major defense system’’ has the meaning given

the term ‘‘major system’’ in section 2302(5) of this title.
ø(g) For the purposes of this section, a person who is a retired

member or a former member of the armed forces shall be consid-
ered to have been separated from service in the Department of De-
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fense upon the date of the person’s discharge or release from active
duty.

ø§ 2397c. Defense contractors: requirements concerning
former Department of Defense officials

ø(a)(1) Each contract for the procurement of goods or services in
excess of $100,000 entered into by the Department of Defense shall
include a provision under which the contractor agrees not to pro-
vide compensation to a person if the acceptance of such compensa-
tion by such person would violate section 2397b(a)(1) of this title.

ø(2) Such a contract shall also provide that if the contractor
knowingly violates a contract provision required by paragraph (1)
the contractor shall pay to the United States, as liquidated dam-
ages under the contract, an amount equal to the greater of—

ø(A) $100,000; or
ø(B) three times the amount of the compensation paid by the

contractor to the person in violation of such contract provision.
ø(b)(1)(A) Any contractor that was awarded one or more contracts

by the Department of Defense during the preceding fiscal year in
an aggregate amount of at least $10,000,000 that is subject during
a calendar year to a contract provision described in subsection (a)
shall submit to the Secretary of Defense, not later than April 1 of
the next year, a written report covering the preceding calendar
year. Each such report shall list the name of each person (together
with other information adequate for the Government to identify the
person) who—

ø(i) is a former officer or employee of the Department of De-
fense or a former or retired member of the armed forces; and

ø(ii) during the preceding calendar year was provided com-
pensation by that contractor, if such compensation was pro-
vided within two years after such officer, employee, or member
left service in the Department of Defense.

ø(B) In the case of each person named in a report submitted
under subparagraph (A), the report shall—

ø(i) identify the agency in which the person was employed or
served on active duty during the last two years of the person’s
service with the Department of Defense;

ø(ii) state the person’s job title and identify each major de-
fense system, if any, on which the person performed any work
with the Department of Defense during the last two years of
the person’s service with the Department;

ø(iii) contain a complete description of any work that the
person is performing on behalf of the contractor; and

ø(iv) identify each major defense system on which the person
has performed any work on behalf of the contractor.

ø(2) A person who knowingly fails to file a report required by
paragraph (1) shall be subject to an administrative penalty, not to
exceed $10,000, imposed by the Secretary of Defense after an op-
portunity for an agency hearing on the record pursuant to regula-
tions prescribed by the Secretary of Defense. The determinations of
the Secretary shall be included in such record. The determinations
of the Secretary shall be subject to judicial review under chapter
7 of title 5.
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ø(3) The Secretary of Defense shall review each report under
paragraph (1) for the purposes of (A) assessing the accuracy and
completeness of the report, and (B) identifying possible violations
of section 2397b(a)(1) of this title or of a contract provision required
by subsection (a). The Secretary shall report any such possible vio-
lation to the Attorney General.

ø(4) The Secretary shall make reports submitted under this sub-
section available to any Member of Congress upon request.

ø(d) Subsection (g) of section 2397b of this title, and the defini-
tions prescribed in subsection (f) of such section, apply to this sec-
tion.

ø(e) This section does not apply to contracts for the purchase of
commercial items (as defined in section 4(12) of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 403(12))).¿

* * * * * * *

§ 2410. Requests for equitable adjustment or other reliefø:
certification¿

(a) øCERTIFICATION¿ REQUIREMENT.—A request for equitable ad-
justment to contract terms or request for relief under Public Law
85–804 (50 U.S.C. 1431 et seq.) that exceeds the simplified acquisi-
tion threshold may not be paid øunless a person authorized to cer-
tify the request on behalf of the contractor certifies, at the time the
request is submitted, that—¿ unless—

(1) the request is made in good faith, and
(2) the supporting data are accurate and complete øto the

best of that person’s knowledge and belief¿.

* * * * * * *

CHAPTER 169—MILITARY CONSTRUCTION AND
MILITARY FAMILY HOUSING

* * * * * * *

SUBCHAPTER III—ADMINISTRATION OF MILITARY
CONSTRUCTION AND MILITARY FAMILY HOUSING

Sec.
2851. Supervision of military construction projects.

* * * * * * *
ø2855. Law applicable to contracts for architectural and engineering services and

construction design.¿
* * * * * * *

ø§ 2855. Law applicable to contracts for architectural and
engineering services and construction design

ø(a) Contracts for architectural and engineering services and con-
struction design in connection with a military construction project
or a military family housing project shall be awarded in accordance
with title IX of the Federal Property and Administrative Services
Act of 1949 (40 U.S.C. 541 et seq.).

ø(b)(1) In the case of a contract referred to in subsection (a)—
ø(A) if the Secretary concerned estimates that the initial

award of the contract will be in an amount greater than or
equal to the threshold amount determined under paragraph
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(2), the contract may not be set aside exclusively for award to
small business concerns; and

ø(B) if the Secretary concerned estimates that the initial
award of the contract will be in an amount less than the
threshold amount determined under paragraph (2), the con-
tract shall be awarded in accordance with the set aside provi-
sions of the Small Business Act (15 U.S.C. 631 et seq.).

ø(2) The initial threshold amount under paragraph (1) is $85,000.
The Secretary of Defense may revise that amount in order to en-
sure that small business concerns receive a reasonable share of
contracts referred to in subsection (a).

ø(3) This subsection does not restrict the award of contracts to
small business concerns under section 8(a) of the Small Business
Act (15 U.S.C. 637(a)).¿

* * * * * * *

Subtitle B—Army

* * * * * * *

PART IV—SERVICE, SUPPLY, AND
PROCUREMENT

* * * * * * *

CHAPTER 433—PROCUREMENT

Sec.

* * * * * * *
ø4540. Architectural and engineering services.¿

* * * * * * *

ø§ 4540. Architectural and engineering services
ø(a) Whenever he considers that it is advantageous to the na-

tional defense and that existing facilities of the Department of the
Army are inadequate, the Secretary of the Army may, by contract
or otherwise, employ the architectural or engineering services of
any person outside that Department for producing and delivering
designs, plans, drawings, and specifications needed for any public
works or utilities project of the Department.

ø(b) The fee for any service under this section may not be more
than 6 percent of the estimated cost, as determined by the Sec-
retary, of the project to which it applies.

ø(c) Sections 305, 3324, and 7204, chapter 51, and subchapters
III, IV, and VI of chapter 53 of title 5 do not apply to employment
under this section.¿

* * * * * * *

Subtitle C—Navy and Marine Corps

* * * * * * *
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PART IV—GENERAL ADMINISTRATION

* * * * * * *

CHAPTER 631—SECRETARY OF THE NAVY:
MISCELLANEOUS POWERS AND DUTIES

Sec.

* * * * * * *
ø7212. Employment of outside architects and engineers.¿

* * * * * * *

ø§ 7212. Employment of outside architects and engineers
ø(a) Whenever the Secretary of the Navy believes that the exist-

ing facilities of the Department of the Navy are inadequate and he
considers it advantageous to national defense, he may employ, by
contract or otherwise, without advertising and without reference to
sections 305, 3324, and 7204, chapter 51, and subchapters III, IV,
and VI of chapter 53 of title 5, architectural or engineering corpora-
tions, or firms, or individual architects or engineers, to produce de-
signs, plans, drawings, and specifications for the accomplishment of
any naval public works or utilities project or for the construction
of any vessel or aircraft, or part thereof.

ø(b) The fee for any service under this section may not exceed 6
percent of the estimated cost, as determined by the Secretary, of
the project to which the fee applies.¿

* * * * * * *

Subtitle D—Air Force

* * * * * * *

PART IV—SERVICE, SUPPLY, AND
PROCUREMENT

* * * * * * *

CHAPTER 933—PROCUREMENT

Sec.

* * * * * * *
ø9540. Architectural and engineering services.¿

* * * * * * *

ø§ 9540. Architectural and engineering services
ø(a) Whenever he considers that it is advantageous to the na-

tional defense and that existing facilities of the Department of the
Air Force are inadequate, the Secretary of the Air Force may, by
contract or otherwise, employ the architectural or engineering serv-
ices of any person outside that Department for producing and deliv-
ering designs, plans, drawings, and specifications needed for any
public works or utilities project of the Department.
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ø(b) The fee for any service under this section may not be more
than 6 percent of the estimated cost, as determined by the Sec-
retary, of the project to which it applies.

ø(c) Sections 305, 3324, and 7204, chapter 51, and subchapters
III, IV, and VI of chapter 53 of title 5 do not apply to employment
under this section.¿

* * * * * * *

FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES
ACT OF 1949

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the ‘‘Federal Prop-

erty and Administrative Services Act of 1949’’.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as

follows:
Sec. 1. Short title; table of contents.
Sec. 2. Declaration of policy.

* * * * * * *

TITLE III—PROCUREMENT PROCEDURE
Sec. 301. Declaration of purpose.

* * * * * * *
øSec. 303. Competition requirements.¿
Sec. 303. Contracts: competition requirements.

* * * * * * *
øSec. 303C. Encouragement of new competition.¿

* * * * * * *
Sec. 303M. Merit-based selection.
Sec. 304. Contract types.

* * * * * * *
Sec. 304D. Contractor share of gains and losses from cost, schedule, and perform-

ance experience.

* * * * * * *

TITLE I—ORGANIZATION
* * * * * * *

SEC. 111. AUTOMATIC DATA PROCESSING EQUIPMENT
(a) * * *

* * * * * * *
ø(f)(1) Upon request of an interested party in connection with

any procurement that is subject to this section (including any such
procurement that is subject to delegation of procurement author-
ity), the board of contract appeals of the General Services Adminis-
tration (hereafter in this subsection referred to as the ‘‘board’’)
shall review, as provided in this subsection, any decision by a con-
tracting officer that is alleged to violate a statute, a regulation, or
the conditions of a delegation of procurement authority. Such re-
view shall be conducted under the standard applicable to review of
contracting officer final decisions by boards of contract appeals. The
authority of the board to conduct such review shall include the au-
thority to determine whether any procurement is subject to this
section and the authority to review regulations to determine their
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consistency with applicable statutes. A proceeding, decision, or
order of the board pursuant to this subsection shall not be subject
to interlocutory appeal or review. An interested party who has filed
a protest under subchapter V of chapter 35 of title 31, United
States Code, with respect to a procurement or proposed procure-
ment may not file a protest with respect to that procurement or
proposed procurement under this subsection.

ø(2)(A) When a protest under this subsection is filed before the
award of a contract in a protested procurement, the board, at the
request of an interested party and within 10 days of the filing of
the protest, shall hold a hearing to determine whether the board
should suspend the procurement authority or the Administrator or
the Administrator’s delegation of procurement authority for the
protested procurement on an interim basis until the board can de-
cide the protest.

ø(B)(i) The board shall suspend the procurement authority of the
Administrator or the Administrator’s delegation of procurement au-
thority unless the Federal agency concerned establishes that—

ø(I) absent action by the board, contract award is likely to
occur within 30 days of the hearing; and

ø(II) urgent and compelling circumstances which signifi-
cantly affect interests of the United States will not permit
waiting for the decision of the board.

ø(ii) A suspension under this subparagraph shall not preclude
the Federal agency concerned from continuing the procurement
process up to but not including award of the contract unless the
board determines such action is not in the best interests of the
United States.

ø(3)(A)(i) If, with respect to an award of a contract, the board re-
ceives notice of a protest under this subsection within the period
described in clause (ii), the board shall, at the request of an inter-
ested party, hold a hearing to determine whether the board should
suspend the procurement authority of the Administrator or the Ad-
ministrator’s delegation of procurement authority for the protested
procurement on an interim basis until the board can decide the
protest.

ø(ii) The period referred to in clause (i) is the period beginning
on the date on which the contract is awarded and ending at the
end of the later of—

ø(I) the tenth day after the date of contract award; or
ø(II) the fifth day after the debriefing date offered to an un-

successful offeror for any debriefing that is requested and,
when requested, is required.

ø(iii) The board shall hold the requested hearing within 5 days
after the date of the filing of the protest or, in the case of a request
for debriefing under the provisions of section 2305(b)(5) of title 10,
United States Code, or section 303B(e) of this Act, within 5 days
after the later of the date of the filing of the protest or the date
of the debriefing.

ø(B) The board shall suspend the procurement authority of the
Administrator or the Administrator’s delegation of procurement au-
thority to acquire any goods or services under the contract which
are not previously delivered and accepted unless the Federal agen-
cy concerned establishes that urgent and compelling circumstances
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which significantly affect interests of the United States will not
permit waiting for the decision of the board.

ø(4)(A) The board shall conduct such proceedings and allow such
discovery as may be required for the expeditious, fair, and reason-
able resolution of the protest.

ø(B) Subject to any deadlines imposed by section 9(a) of the Con-
tract Disputes Act of 1978 (41 U.S.C. 608(a)), the board shall give
priority to protests filed under this subsection. The board shall
issue its final decision within 65 days after the date of the filing
of the protest, unless the board’s chairman determines that the
specific and unique circumstances of the protest require a longer
period, in which case the board shall issue such decision within the
longer period determined by the chairman. An amendment which
adds a new ground of protest should be resolved, to the maximum
extent practicable, within the time limits established for resolution
of the initial protest.

ø(C) The board may dismiss a protest that the board deter-
mines—

ø(i) is frivolous;
ø(ii) has been brought or pursued in bad faith; or
ø(iii) does not state on its face a valid basis for protest.

ø(5)(A) In making a decision on the merits of protests brought
under this section, the board shall accord due weight to the policies
of this section and the goals of economic and efficient procurement
set forth in this section. The board may consider any decision, de-
termination, opinion, or statement made by the Director of the Of-
fice of Management and Budget or any officer of any other Federal
agency regarding applicability of this section to a particular pro-
curement, and may request the advice of the Director or such offi-
cer with regard to such applicability, but shall not be bound by any
such decision, determination, opinion, or statement when determin-
ing whether a procurement is subject to this section.

ø(B) If the board determines that a challenged agency action vio-
lates a statute or regulation or the conditions of any delegation of
procurement authority issued pursuant to this section, the board
may suspend, revoke, or revise the procurement authority of the
Administrator or the Administrator’s delegation of procurement au-
thority applicable to the challenged procurement.

ø(C) Whenever the board makes such a determination, it may, in
accordance with section 1304 of title 31, United States Code, fur-
ther declare an appropriate prevailing party to be entitled to the
cost of filing and pursuing the protest (including reasonable attor-
neys’ fees and consultant and expert witness fees), and bid and pro-
posal preparation. However, no party (other than a small business
concern (within the meaning of section 3(a) of the Small Business
Act)) may be declared entitled to costs for consultants and expert
witness fees that exceed the highest rate of compensation for ex-
pert witnesses paid by the Federal Government, and no party
(other than a small business concern (within the meaning of section
3(a) of the Small Business Act)) may be declared entitled to attor-
neys’ fees that exceed $150 per hour unless the board, on a case
by case basis, determines that an increase in the cost of living or
a special factor, such as the limited availability of qualified attor-
neys for the proceedings involved, justifies a higher fee.
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ø(D) Any agreement that provides for the dismissal of a protest
and involves a direct or indirect expenditure of appropriated funds
shall be submitted to the board and shall be made a part of the
public record (subject to any protective order considered appro-
priate by the board) before dismissal of the protest. If a Federal
agency is a party to a settlement agreement, the submission of the
agreement to the board shall include a memorandum, signed by the
contracting officer concerned, that describes in detail the procure-
ment, the grounds for protest, the Federal Government’s position
regarding the grounds for protest, the terms of the settlement, and
the agency’s position regarding the propriety of the award or pro-
posed award of the contract at issue in the protest.

ø(E) Payment of amounts due from an agency under subpara-
graph (C) or under the terms of a settlement agreement under sub-
paragraph (D) shall be made from the appropriation made by sec-
tion 1304 of title 31, United States Code, for the payment of judg-
ments. The Federal agency concerned shall reimburse that appro-
priation account out of funds available for the procurement.

ø(6)(A) The final decision of the board may be appealed by the
head of the Federal agency concerned and by any interested party,
including interested parties who intervene in any protest filed
under this subsection, as set forth in the Contract Disputes Act of
1978 (41 U.S.C. 601 et seq.).

ø(B) If the board revokes, suspends, or revises the procurement
authority of the Administrator or the Administrator’s delegation of
procurement authority after the contract award, the affected con-
tract shall be presumed valid as to all goods or services delivered
and accepted under the contract before the suspension, revocation,
or revision of such procurement authority or delegation.

ø(C) Nothing contained in this subsection shall affect the board’s
power to order any additional relief which it is authorized to pro-
vide under any statute or regulation. However, the procedures set
forth in this subsection shall only apply to procurements conducted
under the authority contained in this section. In addition, nothing
contained in this subsection shall affect the right of any interested
party to file a protest with the contracting agency or to file an ac-
tion in a district court of the United States or the United States
Claims Court.

ø(7)(A) The board shall adopt and issue such rules and proce-
dures as may be necessary to the expeditious disposition of protests
filed under the authority of this subsection.

ø(B) The procedures shall provide that, in the computation of any
period described in this subsection—

ø(i) the day of the act, event, or default from which the des-
ignated period of time begins to run not be included; and

ø(ii) the last day after such act, event, or default be included,
unless—

ø(I) such last day is a Saturday, a Sunday, or a legal
holiday; or

ø(II) in the case of a filing of a paper at the board, such
last day is a day on which weather or other conditions
cause the closing of the board in which event the next day
that is not a Saturday, Sunday, or legal holiday shall be
included.
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ø(C) The procedures may provide for electronic filing and dis-
semination of documents and information required under this sub-
section and in so providing shall consider the ability of all parties
to achieve electronic access to such documents and records.

ø(D) The procedures shall provide that if the board expressly
finds that a protest or a portion of a protest is frivolous or has been
brought or pursued in bad faith, or that any person has willfully
abused the board’s process during the course of a protest, the board
may impose appropriate procedural sanctions, including dismissal
of the protest.

ø(9) For purposes of this subsection:
ø(A) The term ‘‘protest’’ means a written objection by an in-

terested party to any of the following:
ø(i) A solicitation or other request by a Federal agency

for offers for a contract for the procurement of property or
services.

ø(ii) The cancellation of such a solicitation or other re-
quest.

ø(iii) An award or proposed award of such a contract.
ø(iv) A termination or cancellation of an award of such

a contract, if the written objection contains an allegation
that the termination or cancellation is based in whole or
in part on improprieties concerning the award of the con-
tract.

ø(B) The term ‘‘interested party’’ means, with respect to a
contract or proposed contract described in subparagraph (A),
an actual or prospective bidder or offeror whose direct eco-
nomic interest would be affected by the award of the contract
or by failure to award the contract.

ø(C) The term ‘‘prevailing party’’, with respect to a deter-
mination of the board under paragraph (5)(B) that a challenged
action of a Federal agency violates a statute or regulation or
the conditions of a delegation of procurement authority issued
pursuant to this section, means a party that demonstrated
such violation.¿

* * * * * * *

TITLE III—PROCUREMENT PROCEDURE

* * * * * * *
øSEC. 303. COMPETITION REQUIREMENTS.

ø(a)(1) Except as provided in subsections (b), (c), and (g) and ex-
cept in the case of procurement procedures otherwise expressly au-
thorized by statute, an executive agency in conducting a procure-
ment for property or services—

ø(A) shall obtain full and open competition through the use
of competitive procedures in accordance with the requirements
of this title and the Federal Acquisition Regulation; and

ø(B) shall use the competitive procedure or combination of
competitive procedures that is best suited under the cir-
cumstances of the procurement.

ø(2) In determining the competitive procedures appropriate
under the circumstances, an executive agency—

ø(A) shall solicit sealed bids if—
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ø(i) time permits the solicitation, submission, and eval-
uation of sealed bids;

ø(ii) the award will be made on the basis of price and
other price-related factors;

ø(iii) it is not necessary to conduct discussions with the
responding sources about their bids; and

ø(iv) there is a reasonable expectation of receiving more
than one sealed bid; and

ø(B) shall request competitive proposals if sealed bids are
not appropriate under clause (A).

ø(b)(1) An executive agency may provide for the procurement of
property or services covered by this section using competitive pro-
cedures but excluding a particular source in order to establish or
maintain any alternative source or sources of supply for that prop-
erty or service if the agency head determines that to do so—

ø(A) would increase or maintain competition and would like-
ly result in reduced overall costs for such procurement, or for
any anticipated procurement, of such property or services;

ø(B) would be in the interest of national defense in having
a facility (or a producer, manufacturer, or other supplier) avail-
able for furnishing the property or service in case of a national
emergency or industrial mobilization;

ø(C) would be in the interest of national defense in establish-
ing or maintaining an essential engineering, research, or devel-
opment capability to be provided by an educational or other
nonprofit institution or a federally funded research and devel-
opment center;

ø(D) would ensure the continuous availability of a reliable
source of supply of such property or service;

ø(E) would satisfy projected needs for such property or serv-
ice determined on the basis of a history of high demand for the
property or service; or

ø(F) in the case of medical supplies, safety supplies, or emer-
gency supplies, would satisfy a critical need for such supplies.

ø(2) An executive agency may provide for the procurement of
property or services covered by this section using competitive pro-
cedures, but excluding other than small business concerns in fur-
therance of sections 9 and 15 of the Small Business Act (15 U.S.C.
639; 644).

ø(3) A contract awarded pursuant to the competitive procedures
referred to in paragraphs (1) and (2) shall not be subject to the jus-
tification and approval required by subsection (f)(1).

ø(4) A determination under paragraph (1) may not be made for
a class of purchases or contracts.

ø(c) An executive agency may use procedures other than competi-
tive procedures only when—

ø(1) the property or services needed by the executive agency
are available from only one responsible source and no other
type of property or services will satisfy the needs of the execu-
tive agency;

ø(2) the executive agency’s need for the property or services
is of such an unusual and compelling urgency that the Govern-
ment would be seriously injured unless the executive agency is
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permitted to limit the number of sources from which it solicits
bids or proposals;

ø(3) it is necessary to award the contract to a particular
source or sources in order (A) to maintain a facility, producer,
manufacturer, or other supplier available for furnishing prop-
erty or services in case of a national emergency or to achieve
industrial mobilization, (B) to establish or maintain an essen-
tial engineering, research, or development capability to be pro-
vided by an educational or other nonprofit institution or a fed-
erally funded research and development center, or (C) to pro-
cure the services of an expert for use, in any litigation or dis-
pute (including any reasonably foreseeable litigation or dis-
pute) involving the Federal Government, in any trial, hearing,
or proceeding before any court, administrative tribunal, or
agency, or in any part of an alternative dispute resolution proc-
ess, whether or not the expert is expected to testify;

ø(4) the terms of an international agreement or treaty be-
tween the United States Government and a foreign govern-
ment or international organization, or the written directions of
a foreign government reimbursing the executive agency for the
cost of the procurement of the property or services for such
government, have the effect of requiring the use of procedures
other than competitive procedures;

ø(5) subject to subsection (h), a statute expressly authorizes
or requires that the procurement be made through another ex-
ecutive agency or from a specified source, or the agency’s need
is for a brand-name commercial item for authorized resale;

ø(6) the disclosure of the executive agency’s needs would
compromise the national security unless the agency is per-
mitted to limit the number of sources from which it solicits
bids or proposals; or

ø(7) the head of the executive agency—
ø(A) determines that it is necessary in the public inter-

est to use procedures other than competitive procedures in
the particular procurement concerned, and

ø(B) notifies the Congress in writing of such determina-
tion not less than 30 days before the award of the contract.

ø(d)(1) For the purposes of applying subsection (c)(1)—
ø(A) in the case of a contract for property or services to be

awarded on the basis of acceptance of an unsolicited research
proposal, the property or services shall be considered to be
available from only one source if the source has submitted an
unsolicited research proposal that demonstrates a unique and
innovative concept the substance of which is not otherwise
available to the United States and does not resemble the sub-
stance of a pending competitive procurement; and

ø(B) in the case of a follow-on contract for the continued de-
velopment or production of a major system or highly special-
ized equipment when it is likely that award to a source other
than the original source would result in (i) substantial duplica-
tion of cost to the Government which is not expected to be re-
covered through competition, or (ii) unacceptable delays in ful-
filling the executive agency’s needs, such property may be
deemed to be available only from the original source and may
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be procured through procedures other than competitive proce-
dures.

ø(2) The authority of the head of an executive agency under sub-
section (c)(7) may not be delegated.

ø(e) An executive agency using procedures other than competitive
procedures to procure property or services by reason of the applica-
tion of subsection (c)(2) or (c)(6) shall request offers from as many
potential sources as is practicable under the circumstances.

ø(f)(1) Except as provided in paragraph (2), an executive agency
may not award a contract using procedures other than competitive
procedures unless—

ø(A) the contracting officer for the contract justifies the use
of such procedures in writing and certifies the accuracy and
completeness of the justification;

ø(B) the justification is approved—
ø(i) in the case of a contract for an amount exceeding

$100,000 (but equal to or less than $1,000,000), by the
competition advocate for the procuring activity (without
further delegation) or by an official referred to in clause
(ii), (iii), or (iv);

ø(ii) in the case of a contract for an amount exceeding
$1,000,000 (but equal to or less than $10,000,000), by the
head of the procuring activity or a delegate who, if a mem-
ber of the armed forces, is a general or flag officer or, if
a civilian; is serving in a position in grade GS–16 or above
under the General Schedule (or in a comparable or higher
position under another schedule); or

ø(iii) in the case of a contract for an amount exceeding
$10,000,000, by the senior procurement executive of the
agency designated pursuant to section 16(3) of the Office
of Federal Procurement Policy Act (41 U.S.C. 414(3)) (with-
out further delegation); and

ø(C) any required notice has been published with respect to
such contract pursuant to section 18 of the Office of Federal
Procurement Policy Act and all bids or proposals received in
response to such notice have been considered by such executive
agency.

ø(2) In the case of a procurement permitted by subsection (c)(2),
the justification and approval required by paragraph (1) may be
made after the contract is awarded. The justification and approval
required by paragraph (1) is not required—

ø(A) when a statute expressly requires that the procurement
be made from a specified source;

ø(B) when the agency’s need is for a brand-name commercial
item for authorized resale;

ø(C) in the case of a procurement permitted by subsection
(c)(7); or

ø(D) in the case of a procurement conducted under (i) the Act
of June 25, 1938 (41 U.S.C. 46 et seq.), popularly referred to
as the Wagner-O’Day Act, or (ii) section 8(a) of the Small Busi-
ness Act (15 U.S.C. 637(a)).

ø(3) The justification required by paragraph (1)(A) shall in-
clude—

ø(A) a description of the agency’s needs;
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ø(B) an identification of the statutory exception from the re-
quirement to use competitive procedures and a demonstration,
based on the proposed contractor’s qualifications or the nature
of the procurement, of the reasons for using that exception;

ø(C) a determination that the anticipated cost will be fair
and reasonable;

ø(D) a description of the market survey conducted or a state-
ment of the reasons a market survey was not conducted;

ø(E) a listing of the sources, if any, that expressed in writing
an interest in the procurement; and

ø(F) a statement of the actions, if any, the agency may take
to remove or overcome a barrier to competition before a subse-
quent procurement for such needs.

ø(4) The justification required by paragraph (1)(A) and any relat-
ed information shall be made available for inspection by the public
consistent with the provisions of section 552 of title 5, United
States Code.

ø(5) In no case may an executive agency—
ø(A) enter into a contract for property or services using pro-

cedures other than competitive procedures on the basis of the
lack of advance planning or concerns related to the amount of
funds available to the agency for procurement functions; or

ø(B) procure property or services from another executive
agency unless such other executive agency complies fully with
the requirements of this title in its procurement of such prop-
erty or services.

The restriction set out in clause (B) is in addition to, and not in
lieu of any other restriction provided by law.

ø(g)(1) In order to promote efficiency and economy in contracting
and to avoid unnecessary burdens for agencies and contractors, the
Federal Acquisition Regulation shall provide for special simplified
procedures for purchases of property and services for amounts not
greater than the simplified acquisition threshold.

ø(2)(A) The Administrator of General Services shall prescribe
regulations that provide special simplified procedures for acquisi-
tions of leasehold interests in real property at rental rates that do
not exceed the simplified acquisition threshold.

ø(B) For purposes of subparagraph (A), the rental rate or rates
under a multiyear lease do not exceed the simplified acquisition
threshold if the average annual amount of the rent payable for the
period of the lease does not exceed the simplified acquisition
threshold.

ø(3) A proposed purchase or contract for an amount above the
simplified acquisition threshold may not be divided into several
purchases or contracts for lesser amounts in order to use the sim-
plified procedures required by paragraph (1).

ø(4) In using the simplified procedures, an executive agency shall
promote competition to the maximum extent practicable.

ø(h)(1) It is the policy of Congress that an executive agency
should not be required by legislation to award a new contract to
a specific non-Federal Government entity. It is further the policy
of Congress that any program, project, or technology identified in
legislation be procured through merit-based selection procedures.
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ø(2) A provision of law may not be construed as requiring a new
contract to be awarded to a specified non-Federal Government en-
tity unless that provision of law—

ø(A) specifically refers to this subsection;
ø(B) specifically identifies the particular non-Federal Gov-

ernment entity involved; and
ø(C) specifically states that the award to that entity is re-

quired by such provision of law in contravention of the policy
set forth in paragraph (1).

ø(3) For purposes of this subsection, a contract is a new contract
unless the work provided for in the contract is a continuation of the
work performed by the specified entity under a preceding contract.

ø(4) This subsection shall not apply with respect to any contract
that calls upon the National Academy of Sciences to investigate, ex-
amine, or experiment upon any subject of science or art of signifi-
cance to an executive agency and to report on such matters to the
Congress or any agency of the Federal Government.¿
SEC. 303. CONTRACTS: COMPETITION REQUIREMENTS.

(a) COMPETITION.—(1) Except as provided in subsections (b), (c),
and (e) and except in the case of procurement procedures otherwise
expressly authorized by statute, an executive agency in conducting
a procurement for property or services—

(A) shall obtain full and open competition—
(i) that provides open access, and
(ii) that is consistent with the need to efficiently fulfill the

Government’s requirements,
through the use of competitive procedures in accordance with
this chapter and the Federal Acquisition Regulation; and

(B) shall use the competitive procedure or combination of
competitive procedures that is best suited under the cir-
cumstances of the procurement.

(2) In determining the competitive procedure appropriate under
the circumstances, an executive agency—

(A) shall solicit sealed bids if—
(i) time permits the solicitation, submission, and evalua-

tion of sealed bids;
(ii) the award will be made on the basis of price and

other price-related factors;
(iii) it is not necessary to conduct discussions with the re-

sponding sources about their bids; and
(iv) there is a reasonable expectation of receiving more

than one sealed bid; and
(B) shall request competitive proposals if sealed bids are not

appropriate under clause (A).
(b) EXCLUSION OF PARTICULAR SOURCE.—An executive agency

may provide for the procurement of property or services covered by
this chapter using competitive procedures but excluding a particular
source in order to establish or maintain an alternative source or
sources of supply for that property or service. The Federal Acquisi-
tion Regulation shall set forth the circumstances under which a par-
ticular source may be excluded pursuant to this subsection.

(c) EXCLUSION OF CONCERNS OTHER THAN SMALL BUSINESS CON-
CERNS AND CERTAIN OTHER ENTITIES.—An executive agency may
provide for the procurement of property or services covered by this
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section using competitive procedures, but excluding concerns other
than small business concerns in furtherance of sections 9 and 15 of
the Small Business Act (15 U.S.C. 638, 644) and concerns other
than small business concerns, historically Black colleges and uni-
versities, and minority institutions in furtherance of section 7102 of
the Federal Acquisition Streamlining Act of 1994 (15 U.S.C. 644
note).

(d) PROCEDURES OTHER THAN COMPETITIVE PROCEDURES.—(1)
Procedures other than competitive procedures may be used for pur-
chasing property and services only when the use of competitive pro-
cedures is not feasible or appropriate. Standards for determining
when the use of competitive procedures is not feasible or appropriate
shall be set forth in the Federal Acquisition Regulation. Each pro-
curement using procedures other than competitive procedures (other
than a procurement for commercial items using simplified proce-
dures or a procurement in an amount not greater than the sim-
plified acquisition threshold) shall be justified in writing and ap-
proved in accordance with the Federal Acquisition Regulation.

(2) In the case of a procurement using procedures that preclude
all but one source from responding (hereinafter in this subsection re-
ferred to as a ‘‘sole source procurement’’), the Federal Acquisition
Regulation shall provide for justification and approval under para-
graph (1) of such procurement under standards that set forth lim-
ited circumstances for such sole source procurements, including cir-
cumstances when—

(A) the property or services needed by the executive agency are
available from only one responsible source and no other type of
property or services will satisfy the needs of the executive agen-
cy;

(B) the executive agency’s need for the property or services is
of such an unusual and compelling urgency that the United
States would be seriously injured unless the executive agency is
permitted to award the contract for the property or services to
a particular source;

(C) it is necessary to award the contract to a particular source
in order (i) to maintain a facility, producer, manufacturer, or
other supplier available for furnishing property or services in
case of a national emergency or to achieve industrial mobiliza-
tion, (ii) to establish or maintain an essential engineering, re-
search, or development capability to be provided by an edu-
cational or other nonprofit institution or a federally funded re-
search and development center, or (iii) to procure the services of
an expert for use, in any litigation or dispute (including any
reasonably foreseeable litigation or dispute) involving the Fed-
eral Government, in any trial, hearing, or proceeding before any
court, administrative tribunal, or agency, or in any part of an
alternative dispute resolution process, whether or not the expert
is expected to testify;

(D) the terms of an international agreement or treaty between
the United States Government and a foreign government or
international organization, or the written directions of a foreign
government reimbursing the executive agency for the cost of the
procurement of the property or services for such government,



113

have the effect of requiring the award of the contract for the
property or services to a particular source;

(E) subject to section 303M, a statute expressly authorizes or
requires that the procurement be made through another execu-
tive agency or from a specified source, or the agency’s need is
for a brand-name commercial item for authorized resale;

(F) the disclosure of the executive agency’s needs would com-
promise the national security unless the agency is permitted to
award the contract for the property or services needed by the
agency to a particular source; or

(G) the head of the executive agency—
(i) determines that it is necessary in the public interest to

award the contract for the property or services needed by
the agency to a particular source in the particular procure-
ment concerned, and

(ii) notifies the Congress in writing of such determination
not less than 30 days before the award of the contract.

(3) The authority of the head of an executive agency under para-
graph (2)(G) may not be delegated.

(e) SIMPLIFIED PROCEDURES.—(1) In order to promote efficiency
and economy in contracting and to avoid unnecessary burdens for
agencies and contractors, the Federal Acquisition Regulation shall
provide for special simplified procedures for purchases of commer-
cial items and for purchases of property and services for amounts
not greater than the simplified acquisition threshold.

(2)(A) The Administrator of General Services shall prescribe regu-
lations that provide special simplified procedures for acquisitions of
leasehold interests in real property at rental rates that do not exceed
the simplified acquisition threshold.

(B) For purposes of subparagraph (A), the rental rate or rates
under a multiyear lease do not exceed the simplified acquisition
threshold if the average annual amount of the rent payable for the
period of the lease does not exceed the simplified acquisition thresh-
old.

(3) A proposed purchase or contract or for an amount above the
simplified acquisition threshold may not be divided into several
purchases or contracts for lesser amounts in order to use the sim-
plified procedures required by paragraph (1).

(4) In using simplified procedures, an executive agency shall en-
sure that competition is obtained to the maximum extent practicable
consistent with the particular Government requirement.

(5) The Federal Acquisition Regulation shall provide that, in the
case of a purchase of commercial items in an amount greater than
the simplified acquisition threshold, an executive agency may not
conduct the purchase on a sole source basis unless the need to do
so is justified in writing and approved in accordance with the Fed-
eral Acquisition Regulation.
SEC. 303A. PLANNING AND SOLICITATION REQUIREMENTS.

(a)ø(1) In preparing for the procurement of property or services,
an executive agency shall—

ø(A) specify its needs and solicit bids or proposals in a man-
ner designed to achieve full and open competition for the pro-
curement;
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ø(B) use advance procurement planning and market re-
search; and

ø(C) develop specifications in such manner as is necessary to
obtain full and open competition with due regard to the nature
of the property or services to be acquired.¿ (1) In preparing for
the procurement of property or services, an executive agency
shall use advance procurement planning and market research.

ø(2) Each solicitation under this title shall include specifications
which—

ø(A) consistent with the provisions of this title, permit full
and open competition;

ø(B) include restrictive provisions or conditions only to the
extent necessary to satisfy the needs of the executive agency
or as authorized by law.¿

ø(3) For the purposes of paragraphs (1) and (2), the¿ (2) Each so-
licitation under this title shall include specifications that include re-
strictive provisions or conditions only to the extent necessary to sat-
isfy the needs of the executive agency or as authorized by law. The
type of specification included in a solicitation shall depend on the
nature of the needs of the executive agency and the market avail-
able to satisfy such needs. Subject to such needs, specifications may
be stated in terms of—

(A) function, so that a variety of products or services may
qualify;

(B) performance, including specifications of the range of ac-
ceptable characteristics or of the minimum acceptable stand-
ards; or

(C) design requirements.
(b) In addition to the specifications described in subsection (a),

each solicitation for sealed bids or competitive proposals (other
than for a procurement for commercial items using simplified proce-
dures or a purchase for an amount not greater than the simplified
acquisition threshold) shall at a minimum include—

(1) * * *

* * * * * * *
SEC. 303B. EVALUATION AND AWARD.

(a) * * *

* * * * * * *
(d)(1) An executive agency shall evaluate competitive proposals

in accordance with subsection (a) and may award a contract—
(A) after discussions with the offerors, provided that written

or oral discussions have been conducted with øall¿ the respon-
sible offerors who submit proposals within the competitive
range; or

* * * * * * *
(e)(1) * * *

* * * * * * *
ø(6) The contracting officer shall include a summary of the de-

briefing in the contract file.¿
(f)(1) When the contracting officer excludes an offeror submitting

a competitive proposal from the competitive range (or otherwise ex-
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cludes such an offeror from further consideration prior to the final
source selection decision), the excluded offeror may request in writ-
ing, within 3 days after the date on which the excluded offeror re-
ceives notice of its exclusion, a debriefing prior to award. The con-
tracting officer shall make every effort to debrief the unsuccessful
offeror as soon as practicable and may refuse the request for a de-
briefing if it is not in the best interests of the Government to conduct
a debriefing at that time.

(2) The contracting officer is required to debrief an excluded
offeror in accordance with subsection (e) of this section only if that
offeror requested and was refused a preaward debriefing under
paragraph (1) of this subsection.

(3) The debriefing conducted under this subsection shall include—
(A) the executive agency’s evaluation of the significant ele-

ments in the offeror’s offer;
(B) a summary of the rationale for the offeror’s exclusion; and
(C) reasonable responses to relevant questions posed by the

debriefed offeror as to whether source selection procedures set
forth in the solicitation, applicable regulations, and other appli-
cable authorities were followed by the executive agency.

(4) The debriefing conducted pursuant to this subsection may not
disclose the number or identity of other offerors and shall not dis-
close information about the content, ranking, or evaluation of other
offerors’ proposals.

(g) The contracting officer shall include a summary of the any de-
briefing conducted under subsection (e) or (f) in the contract file.

ø(f)¿ (h) If the agency head considers that a bid or proposal evi-
dences a violation of the antitrust laws, such agency head shall
refer the bid or proposal to the Attorney General for appropriate
action.

ø(g)¿ (i)(1)(A) In preparing a solicitation for the award of a devel-
opment contract for a major system, the head of an agency shall
consider requiring in the solicitation that an offeror include in its
offer proposals described in subparagraph (B). In determining
whether to require such proposals, the head of the agency shall
give due consideration to the purposes for which the system is
being procured and the technology necessary to meet the system’s
required capabilities. If such proposals are required, the head of
the agency shall consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider re-
quiring in a solicitation for the award of a development contract
are the following:

(i) Proposals to incorporate in the design of the major system
items which are currently available within the supply system
of the Federal agency responsible for the major system, avail-
able elsewhere in the national supply system, or commercially
available from more than one source.

(ii) With respect to items that are likely to be required in
substantial quantities during the system’s service life, propos-
als to incorporate in the design of the major system items
which the United States will be able to acquire competitively
in the future.

(2)(A) In preparing a solicitation for the award of a production
contract for a major system, the head of an agency shall consider



116

requiring in the solicitation that an offeror include in its offer pro-
posals described in subparagraph (B). In determining whether to
require such proposals, the head of the agency shall give due con-
sideration to the purposes for which the system is being procured
and the technology necessary to meet the system’s required capa-
bilities. If such proposals are required, the head of the agency shall
consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider re-
quiring in a solicitation for the award of a production contract are
proposals identifying opportunities to ensure that the United
States will be able to obtain on a competitive basis items procured
in connection with the system that are likely to be reprocured in
substantial quantities during the service life of the system. Propos-
als submitted in response to such requirement may include the fol-
lowing:

(i) Proposals to provide to the United States the right to use
technical data to be provided under the contract for competi-
tive reprocurement of the item, together with cost to the Unit-
ed States, if any, of acquiring such technical data and the right
to use such data.

(ii) Proposals for the qualification or development of multiple
sources of supply for the item.

(3) If the head of an agency is making a noncompetitive award
of a development contract or a production contract for a major sys-
tem, the factors specified in paragraphs (1) and (2) to be considered
in evaluating an offer for a contract may be considered as objec-
tives in negotiating the contract to be awarded.

ø(h)¿ (j) PROTEST FILE.—(1) If, in the case of a solicitation for a
contract issued by, or an award or proposed award of a contract by,
the head of an executive agency, a protest is filed pursuant to the
procedures in øsubchapter V of chapter 35 of title 31, United States
Code¿ title II of the Office of Federal Procurement Policy Act, and
an actual or prospective offeror so requests, a file of the protest
shall be established by the procuring activity and reasonable access
shall be provided to actual or prospective offerors.

(2) Information exempt from disclosure under section 552 of title
5, United States Code, may be redacted in a file established pursu-
ant to paragraph (1) unless an applicable protective order provides
otherwise.

ø(3) Regulations implementing this subsection shall be consistent
with the regulations regarding the preparation and submission of
an agency’s protest file (the so-called ‘‘rule 4 file’’) for protests to
the General Services Board of Contract Appeals under section 111
of the Federal Property and Administrative Services Act of 1949
(41 U.S.C. 759).¿

ø(i)¿ (k) AGENCY ACTIONS ON PROTESTS.—If, in connection with
a protest, the head of an executive agency determines that a solici-
tation, proposed award, or award does not comply with the require-
ments of law or regulation, the head of such executive agency—

(1) may take any action set out øin subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title 31, Unit-
ed States Code¿ section 214(h)(2) of the Office of Federal Pro-
curement Policy Act; and
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(2) may pay costs described in øparagraph (1) of section
3554(c) of such title within the limits referred to in paragraph
(2)¿ subparagraph (A) of section 214(i)(1) of the Office of Fed-
eral Procurement Policy Act within the limits referred to in sub-
paragraph (B) of such section.

øSEC. 303C. ENCOURAGEMENT OF NEW COMPETITION.
ø(a) In this section, ‘‘qualification requirement’’ means a require-

ment for testing or other quality assurance demonstration that
must be completed by an offeror before award of a contract.

ø(b) Except as provided in subsection (c), the head of the agency
shall, before enforcing any qualification requirement—

ø(1) prepare a written justification stating the necessity for
establishing the qualification requirement and specify why the
qualification requirement must be demonstrated before con-
tract award;

ø(2) specify in writing and make available to a potential
offeror upon request all requirements which a prospective
offeror, or its product, must satisfy in order to become quali-
fied, such requirements to be limited to those least restrictive
to meet the purposes necessitating the establishment of the
qualification requirement;

ø(3) specify an estimate of the costs of testing and evaluation
likely to be incurred by a potential offeror in order to become
qualified;

ø(4) ensure that a potential offeror is provided, upon request,
a prompt opportunity to demonstrate at its own expense (ex-
cept as provided in subsection (d)) its ability to meet the stand-
ards specified for qualification using qualified personnel and
facilities of the agency concerned or of another agency obtained
through interagency agreement, or under contract, or other
methods approved by the agency (including use of approved
testing and evaluation services not provided under contract to
the agency);

ø(5) if testing and evaluation services are provided under
contract to the agency for the purposes of clause (4), provide
to the extent possible that such services be provided by a con-
tractor who is not expected to benefit from an absence of addi-
tional qualified sources and who shall be required in such con-
tract to adhere to any restriction on technical data asserted by
the potential offeror seeking qualification; and

ø(6) ensure that a potential offeror seeking qualification is
promptly informed as to whether qualification is attained and,
in the event qualification is not attained, is promptly furnished
specific information why qualification was not attained.

ø(c)(1) Subsection (b) of this section does not apply with respect
to a qualification requirement established by statute prior to the
date of enactment of this section.

ø(2) Except as provided in paragraph (3), if it is unreasonable to
specify the standards for qualification which a prospective offeror
or its product must satisfy, a determination to that effect shall be
submitted to the advocate for competition of the procuring activity
responsible for the purchase of the item subject to the qualification
requirement. After considering any comments of the advocate for
competition reviewing such determination, the head of the procur-
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ing activity may waive the requirements of paragraphs (2) through
(5) of subsection (b) for up to two years with respect to the item
subject to the qualification requirement.

ø(3) The waiver authority contained in paragraph (2) shall not
apply with respect to any qualified products list.

ø(4) A potential offeror may not be denied the opportunity to sub-
mit and have considered an offer for a contract solely because the
potential offeror has not been identified as meeting a qualification
requirement, if the potential offeror can demonstrate to the satis-
faction of the contracting officer that the potential offeror or its
product meets the standards established for qualification or can
meet such standards before the date specified for award of the con-
tract.

ø(5) Nothing contained in this subsection requires the referral of
an offer to the Small Business Administration pursuant to section
8(b)(7) of the Small Business Act if the basis for the referral is a
challenge by the offeror to either the validity of the qualification
requirement or the offeror’s compliance with such requirement.

ø(6) The head of an agency need not delay a proposed procure-
ment in order to comply with subsection (b) or in order to provide
a potential offeror with an opportunity to demonstrate its ability to
meet the standards specified for qualification.

ø(d)(1) If the number of qualified sources or qualified products
available to compete actively for an anticipated future requirement
is fewer than two actual manufacturers or the products of two ac-
tual manufacturers, respectively, the head of the agency concerned
shall—

ø(A) periodically publish notice in the Commerce Business
Daily soliciting additional sources or products to seek qualifica-
tion, unless the contracting officer determines that such publi-
cation would compromise national security; and

ø(B) bear the cost of conducting the specified testing and
evaluation (excluding the costs associated with producing the
item or establishing the production, quality control, or other
system to be tested and evaluated) for a small business con-
cern or a product manufactured by a small business concern
which has met the standards specified for qualification and
which could reasonably be expected to compete for a contract
for that requirement, but such costs may be borne only if the
head of the agency determines that such additional qualified
sources or products are likely to result in cost savings from in-
creased competition for future requirements sufficient to offset
(within a reasonable period of time considering the duration
and dollar value of anticipated future requirements) the costs
incurred by the agency.

ø(2) The head of an agency shall require a prospective contractor
requesting the United States to bear testing and evaluation costs
under paragraph (1)(B) to certify as to its status as a small busi-
ness concern under section 3 of the Small Business Act.

ø(e) Within seven years after the establishment of a qualification
requirement, the need for such qualification requirement shall be
examined and the standards of such requirement revalidated in ac-
cordance with the requirements of subsection (b). The preceding
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sentence does not apply in the case of a qualification requirement
for which a waiver is in effect under subsection (c)(2).

ø(f) Except in an emergency as determined by the head of the
agency, whenever the head of the agency determines not to enforce
a qualification requirement for a solicitation, the agency may not
thereafter enforce that qualification requirement unless the agency
complies with the requirements of subsection (b).¿

* * * * * * *
SEC. 303M. MERIT-BASED SELECTION.

ø(h)(1)¿ (a) It is the policy of Congress that an executive agency
should not be required by legislation to award a new contract to
a specific non-Federal Government entity. It is further the policy
of Congress that any program, project, or technology identified in
legislation be procured through merit-based selection procedures.

ø(2)¿ (b) A provision of law may not be construed as requiring
a new contract to be awarded to a specified non-Federal Govern-
ment entity unless that provision of law—

ø(A)¿ (1) specifically refers to this øsubsection¿ section;
ø(B)¿ (2) specifically identifies the particular non-Federal

Government entity involved; and
ø(C)¿ (3) specifically states that the award to that entity is

required by such provision of law in contravention of the policy
set forth in øparagraph (1)¿ subsection (a).

ø(3)¿ (c) For purposes of this øsubsection¿ section, a contract is
a new contract unless the work provided for in the contract is a
continuation of the work performed by the specified entity under a
preceding contract.

ø(4)¿ (d) This øsubsection¿ section shall not apply with respect
to any contract that calls upon the National Academy of Sciences
to investigate, examine, or experiment upon any subject of science
or art of significance to an executive agency and to report on such
matters to the Congress or any agency of the Federal Government.
øSEC. 304. CONTRACT REQUIREMENTS.¿

SEC. 304. CONTRACT TYPES.
(a) Except as provided in subsection (b) of this section, contracts

awarded after using procedures other than sealed-bid procedures
may be of any type which in the opinion of the agency head will
promote the best interests of the Government, based on market
conditions, established commercial practice (if any) for the product
or service being acquired, and sound business judgment. øEvery
contract awarded after using procedures other than sealed-bid pro-
cedures shall contain a suitable warranty, as determined by the
agency head, by the contractor that no person or selling agency has
been employed or retained to solicit or secure such contract upon
an agreement or understanding for a commission, percentage, bro-
kerage, or contingent fee, excepting bona fide employees or bona
fide established commercial or selling agencies maintained by the
contractor for the purpose of securing business, for the breach or
violation of which warranty the Government shall have the right
to annul such contract without liability or in its discretion to de-
duct from the contract price or consideration the full amount of
such commission, percentage, brokerage, or contingent fee. The pre-
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ceding sentence does not apply to a contract for an amount that is
not greater than the simplified acquisition threshold or to a con-
tract for the acquisition of commercial items.¿

(b) The cost-plus-a-percentage-of-cost system of contracting shall
not be øused, and in the case of a cost-plus-a-fixed-fee contract the
fee shall not exceed 10 percent of the estimated cost of the contract,
exclusive of the fee, as determined by the agency head at the time
of entering into such contract (except that a fee not in excess of 15
percent of such estimated cost is authorized in any such contract
for experimental, developmental, or research work and that a fee
inclusive of the contractor’s costs and not in excess of 6 percent of
the estimated cost, exclusive of fees, as determined by the agency
head at the time of entering into the contract, of the project to
which such fee is applicable is authorized in contracts for architec-
tural or engineering services relating to any public works or utility
project). All cost and cost-plus-a-fixed-fee contracts shall provide for
advance notification by the contractor to the procuring agency of
any subcontract thereunder on a cost-plus-a-fixed-fee basis and of
any fixed-price subcontract or purchase order which exceeds in dol-
lar amount either the simplified acquisition threshold or 5 percent
of the total estimated cost of the prime contract; and a procuring
agency, through any authorized representative thereof, shall have
the right to inspect the plans and to audit the books and records
of any prime contractor or subcontractor engaged in the perform-
ance of a cost or cost-plus-a-fixed-fee contract.¿ used.
SEC. 304A. COST OR PRICING DATA: TRUTH IN NEGOTIATIONS.

(a) * * *
ø(b) EXCEPTIONS.—

ø(1) IN GENERAL.—Submission of cost or pricing data shall
not be required under subsection (a) in the case of a contract,
a subcontract, or a modification of a contract or subcontract—

ø(A) for which the price agreed upon is based on—
ø(i) adequate price competition;
ø(ii) established catalog or market prices of commer-

cial items that are sold in substantial quantities to the
general public; or

ø(iii) prices set by law or regulation; or
ø(B) in an exceptional case when the head of the procur-

ing activity, without delegation, determines that the re-
quirements of this section may be waived and justifies in
writing the reasons for such determination.

ø(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by the
prohibition on the submission of cost or pricing data in para-
graph (1)(A), submission of cost or pricing data shall not be re-
quired under subsection (a) if—

ø(A) the contract or subcontract being modified is a con-
tract or subcontract for which submission of cost or pricing
data may not be required by reason of paragraph (1)(A);
and

ø(B) the modification would not change the contract or
subcontract, as the case may be, from a contract or sub-
contract for the acquisition of a commercial item to a con-
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tract or subcontract for the acquisition of an item other
than a commercial item.

ø(3) FAR STANDARDS.—The Federal Acquisition Regulation
shall provide clear standards for determining whether the ex-
ceptions provided in paragraph (1)(A) apply. In the case of the
exception provided in paragraph (1)(A)(i), the regulations shall
specify the criteria to be used to determine whether adequate
price competition exists. In the case of the exception provided
in paragraph (1)(A)(ii), the regulations shall provide that the
exception applies to items that are sold in substantial quan-
tities to the general public, without regard to the quantity of
items that may be sold to the Federal Government.

ø(c) RESTRICTIONS ON ADDITIONAL AUTHORITY TO REQUIRE COST
OR PRICING DATA OR OTHER INFORMATION.—

ø(1) AUTHORITY TO REQUIRE COST OR PRICING DATA ON
BELOW-THRESHOLD CONTRACTS.—(A) Subject to subparagraph
(B), when cost or pricing data are not required to be submitted
by subsection (a) for a contract, subcontract, or modification of
a contract or subcontract, such data may nevertheless be re-
quired to be submitted by the head of the procuring activity,
but only if the head of the procuring activity determines that
such data are necessary for the evaluation by the agency of the
reasonableness of the price of the contract, subcontract, or
modification of a contract or subcontract. In any case in which
the head of the procuring activity requires such data to be sub-
mitted under this subsection, the head of the procuring activity
shall justify in writing the reason for such requirement.

ø(B) The head of the procuring activity may not require cer-
tified cost or pricing data to be submitted under this paragraph
for any contract or subcontract, or modification of a contract or
subcontract, covered by the exceptions in subsection (b)(1)(A).

ø(C) The head of a procuring activity may not delegate the
functions under this paragraph.

ø(2) AUTHORITY TO REQUIRE INFORMATION OTHER THAN CER-
TIFIED COST OR PRICING DATA.—When certified cost or pricing
data are not required to be submitted under this section for a
contract, subcontract, or modification of a contract or sub-
contract, the head of the procuring activity may require sub-
mission of data other than certified cost or pricing data to the
extent necessary to determine the reasonableness of the price
of the contract, subcontract, or modification of the contract or
subcontract.

ø(d) ADDITIONAL EXCEPTION PROVISIONS REGARDING COMMERCIAL
ITEMS.—

ø(1) PROCUREMENTS BASED ON ADEQUATE PRICE COMPETI-
TION.—To the maximum extent practicable, the head of an ex-
ecutive agency shall conduct procurements of commercial items
on a competitive basis. In any procurement of a commercial
item conducted on a competitive basis and based upon ade-
quate price competition, the head of the executive agency con-
ducting the procurement shall not require cost or pricing data
to be submitted under subsection (a) for the contract, sub-
contract, or modification of the contract or subcontract under
the procurement. If additional information is necessary to de-



122

termine the reasonableness of the price of the contract, sub-
contract, or modification of the contract or subcontract, the
head of the executive agency shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror.

ø(2) PROCUREMENTS NOT BASED ON ADEQUATE PRICE COM-
PETITION.—(A)(i) In any case in which it is not practicable to
conduct a procurement of a commercial item covered by sub-
section (a) on a competitive basis, and the procurement is not
covered by an exception in subsection (b), the contracting offi-
cer shall seek to obtain from the offeror or contractor informa-
tion described in clause (ii). When such information is not
available from that source, the contracting officer shall seek to
obtain such information from another source or sources.

ø(ii) The information referred in clause (i) is information on
prices at which the same item or similar items have been sold
in the commercial market that is adequate for evaluating,
through price analysis, the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
contract under the procurement.

ø(B) The contracting officer shall exempt a contract, sub-
contract, or modification of a contract or subcontract under the
procurement from the requirements of subsection (a) if the con-
tracting officer obtains the information described in subpara-
graph (A)(ii) in accordance with standards and procedures set
forth in the Federal Acquisition Regulation.

ø(C) A contracting officer may require submission of cost or
pricing data under subsection (a) only if the contracting officer
makes a written determination that the agency is unable to ob-
tain the information described in subparagraph (A)(ii).

ø(3) AUTHORITY TO AUDIT.—(A) In accordance with proce-
dures prescribed in the Federal Acquisition Regulation, the
head of an executive agency is authorized to examine all infor-
mation provided by an offeror, contractor, or subcontractor pur-
suant to paragraph (2)(A) and all books and records of such
offeror, contractor, or subcontractor that directly relate to such
information in order to determine whether the agency is receiv-
ing accurate information required under this section.

ø(B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the modification of the contract, with respect to which
the information was provided.

ø(4) LIMITATIONS ON REQUESTS FOR DATA.—The Federal Ac-
quisition Regulation shall include reasonable limitations on re-
quests under this subsection for sales data relating to commer-
cial items.

ø(5) FORM OF INFORMATION.—In requesting information from
an offeror under this subsection, a contracting officer shall, to
the maximum extent practicable, limit the scope of the request
to include only information that is in the form regularly main-
tained by the offeror in commercial operations.

ø(6) CONFIDENTIALITY.—Any information received under this
subsection that is exempt from disclosure under section 552(b)
of title 5 shall not be disclosed by the Federal Government.¿
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(b) EXCEPTIONS.—
(1) IN GENERAL.—Submission of cost or pricing data shall not

be required under subsection (a) in the case of a contract, a sub-
contract, or a modification of a contract or subcontract—

(A) for which the price agreed upon is based on—
(i) adequate price competition; or
(ii) prices set by law or regulation;

(B) for the acquisition of a commercial item; or
(C) in an exceptional case when the head of the procuring

activity, without delegation, determines that the require-
ments of this section may be waived and justifies in writing
the reasons for such determination.

(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by the
exception on the submission of cost or pricing data in para-
graph (1)(A) or (1)(B), submission of cost or pricing data shall
not be required under subsection (a) if—

(A) the contract or subcontract being modified is a con-
tract or subcontract for which submission of cost or pricing
data may not be required by reason of paragraph (1)(A) or
(1)(B); and

(B) the modification would not change the contract or
subcontract, as the case may be, from a contract or sub-
contract for the acquisition of a commercial item to a con-
tract or subcontract for the acquisition of an item other
than a commercial item.

(c) AUTHORITY TO REQUIRE COST OR PRICING DATA ON BELOW-
THRESHOLD CONTRACTS.—(1) Subject to paragraph (2), when cer-
tified cost or pricing data are not required to be submitted by sub-
section (a) for a contract, subcontract, or modification of a contract
or subcontract, such data may nevertheless be required to be sub-
mitted by the head of the procuring activity, but only if the head
of the procuring activity determines that such data are necessary for
the evaluation by the agency of the reasonableness of the price of the
contract, subcontract, or modification of a contract or subcontract.
In any case in which the head of the procuring activity requires
such data to be submitted under this subsection, the head of the
procuring activity shall justify in writing the reason for such re-
quirement.

(2) The head of the procuring activity may not require certified
cost or pricing data to be submitted under this paragraph for any
contract or subcontract, or modification of a contract or subcontract,
covered by the exceptions in subparagraph (A) or (B) of subsection
(b)(1).

(3) The head of a procuring activity may not delegate the func-
tions under this paragraph.

(d) LIMITATIONS ON OTHER INFORMATION.—The Federal Acquisi-
tion Regulation shall include the following:

(1) Provisions concerning the types of information that con-
tracting officers may consider in determining whether the price
of a procurement to the Government is fair and reasonable
when certified cost or pricing data are not required to be sub-
mitted under this section, including appropriate information on
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the prices at which the same item or similar items have pre-
viously been sold that is adequate for evaluating the reason-
ableness of the price of the proposed contract or subcontract for
the procurement.

(2) Reasonable limitations on requests for sales data relating
to commercial items.

(3) A requirement that a contracting officer shall, to the maxi-
mum extent practicable, limit the scope of any request for infor-
mation relating to commercial items from an offeror to only
that information that is in the form regularly maintained by
the offeror in commercial operations.

(4) A statement that any information received relating to com-
mercial items that is exempt from disclosure under section
552(b) of title 5 shall not be disclosed by the Federal Govern-
ment.

* * * * * * *
ø(h) REQUIRED REGULATIONS.—The Federal Acquisition Regula-

tion shall include regulations concerning the types of information
that offerors must submit for a contracting officer to consider in de-
termining whether the price of a procurement to the Government
is fair and reasonable when certified cost or pricing data are not
required to be submitted under this section because the price of the
procurement to the United States is not expected to exceed the ap-
plicable threshold amount set forth in subsection (a) (as adjusted
pursuant to paragraph (7) of such subsection). Such information, at
a minimum, shall include appropriate information on the prices at
which the same item or similar items have previously been sold
that is adequate for evaluating the reasonableness of the price of
a proposed contract or subcontract for the procurement.¿

ø(i)¿ (h) DEFINITIONS.—In this section:
(1) COST OR PRICING DATA.—The term ‘‘cost or pricing data’’

means all facts that, as of the date of agreement on the price
of a contract (or the price of a contract modification) or, if ap-
plicable consistent with subsection (e)(1)(B), another date
agreed upon between the parties, a prudent buyer or seller
would reasonably expect to affect price negotiations signifi-
cantly. Such term does not include information that is
judgmental, but does include the factual information from
which a judgment was derived.

(2) SUBCONTRACT.—The term ‘‘subcontract’’ includes a trans-
fer of commercial items between divisions, subsidiaries, or af-
filiates of a contractor or a subcontractor.

(3) COMMERCIAL ITEM.—The term ‘‘commercial item’’ has the
meaning provided such term by section 4(12) of the Office of
Federal Procurement Policy Act.

SEC. 304B. MULTIYEAR CONTRACTS.
(a) AUTHORITY.—An executive agency ømay¿ shall, to the maxi-

mum extent possible, enter into a multiyear contract for the acqui-
sition of property or services if—

(1) funds are available and obligated for such contract, for
the full period of the contract or for the first fiscal year in
which the contract is in effect, and for the estimated costs as-
sociated with any necessary termination of such contract; and
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(2) the executive agency determines that—
(A) the need for the property or services is reasonably

firm and continuing over the period of the contract; and
(B) a multiyear contract will serve the best interests of

the United States by øencouraging full and open competi-
tion or¿ promoting economy in administration, perform-
ance, and operation of the agency’s programs.

* * * * * * *
SEC. 304D. CONTRACTOR SHARE OF GAINS AND LOSSES FROM COST,

SCHEDULE, AND PERFORMANCE EXPERIENCE.
The Federal Acquisition Regulation shall contain provisions to

ensure that, for any cost-type contract or incentive-type contract, the
contractor may be rewarded for contract performance exceeding the
contract cost, schedule, or performance parameters to the benefit of
the United States and may be penalized for failing to adhere to cost,
schedule, or performance parameters to the detriment of the United
States.

* * * * * * *
SEC. 309. DEFINITIONS.

As used in this title—
(a) * * *
(b) øThe term ‘‘competitive procedures’’ means procedures under

which an executive agency enters into a contract pursuant to full
and open competition.¿ The term ‘‘competitive procedures’’ means
procedures under which an executive agency enters into a contract
pursuant to full and open competition that provides open access and
is consistent with the need to efficiently fulfill the Government’s re-
quirements. Such term also includes—

(1) * * *

* * * * * * *
(c) The following terms have the meanings provided such terms

in section 4 of the Office of Federal Procurement Policy Act (41
U.S.C. 403):

(1) * * *

* * * * * * *
(4) The term ‘‘øfull and open competition¿ open access’’.

* * * * * * *

OFFICE OF FEDERAL PROCUREMENT POLICY ACT

TITLE I—FEDERAL PROCUREMENT
POLICY GENERALLY

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the ‘‘Office of Federal

Procurement Policy Act’’.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as

follows:
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TITLE I—FEDERAL PROCUREMENT POLICY GENERALLY
Sec. 1. Short title; table of contents.
øSec. 2. Declaration of policy.
øSec. 3. Findings and purpose.¿

* * * * * * *
øSec. 8. Responsiveness to Congress.¿
Sec. 9. Effect on existing laws.
øSec. 10. Effect on existing regulations.
øSec. 11. Authorization of appropriations.¿

* * * * * * *
Sec. 17. Government reliance on the private sector.

* * * * * * *
Sec. 29. Contract clauses and certifications.

* * * * * * *
Sec. 35. Contractor performance.
Sec. 36. Rapid contracting goal.
Sec. 37. Value engineering.
Sec. 38. Acquisition workforce.

TITLE II—DISPUTE RESOLUTION

SUBTITLE A—GENERAL PROVISIONS

Sec. 201. Definitions.
Sec. 202. Membership.
Sec. 203. Chairman.
Sec. 204. Rulemaking authority.
Sec. 205. Authorization of appropriations.

SUBTITLE B—FUNCTIONS OF THE DEFENSE AND CIVILIAN BOARDS OF CONTRACT
APPEALS

Sec. 211. Alternative dispute resolution services.
Sec. 212. Alternative dispute resolution of disputes and protests submitted to

Boards.
Sec. 213. Contract disputes.
Sec. 214. Protests.
Sec. 215. Applicability to certain contracts.

øSEC. 2. DECLARATION OF POLICY.
øIt is the policy of the United States Government to promote

economy, efficiency and effectiveness in the procurement of prop-
erty and services by the executive branch of the Federal Govern-
ment by—

ø(1) promoting full and open competition;
ø(2) establishing policies, procedures, and practices which

will provide the Government with property and services of the
requisite quality, within the time needed, at the lowest reason-
able cost;

ø(3) promoting the development of simplified uniform pro-
curement processes;

ø(4) promoting the participation of small business concerns;
ø(5) supporting the continuing development of a competent,

professional work force;
ø(6) eliminating fraud and waste in the procurement process;
ø(7) eliminating redundant administrative requirements

placed on contractor and Federal procurement officials;
ø(8) promoting fair dealings and equitable relationships with

the private sector;
ø(9) ensuring that payment is made in a timely manner and

only for value received;
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ø(10) requiring, to the extent practicable, the use of commer-
cial products to meet the Government’s needs;

ø(11) requiring that personal services are obtained in accord-
ance with applicable personnel procedures and not by contract;

ø(12) ensuring the development of procurement policies that
will accommodate emergencies and wartime as well as peace-
time requirements;

ø(13) promoting, whenever feasible, the use of specifications
which describe needs in terms of functions to be performed or
the performance required; and

ø(14) establishing policies and procedures that encourage the
consideration of the offerors’ past performance in the selection
of contractors.

øSEC. 3. FINDINGS AND PURPOSE.
ø(a) The Congress finds that economy, efficiency, and effective-

ness in the procurement of property and services by the executive
agencies will be improved by establishing an office to exercise re-
sponsibility for Government-wide procurement policies, regulations,
procedures, and forms.

ø(b) The purpose of this Act is to establish an Office of Federal
Procurement Policy in the Office of Management and Budget to
provide overall direction of procurement policies, regulations, proce-
dures, and forms for executive agencies in accordance with applica-
ble laws.¿
SEC. 4. DEFINITIONS.

øAs used in this Act:¿ Except as otherwise specifically provided,
as used in this Act:

(1) * * *

* * * * * * *
ø(5) The term ‘‘competitive procedures’’ means procedures

under which an agency enters into a contract pursuant to full
and open competition.

ø(6) The term ‘‘full and open competition’’, when used with
respect to a procurement, means that all responsible sources
are permitted to submit sealed bids or competitive proposals on
the procurement.¿

(5) The term ‘‘competitive procedures’’ means procedures
under which an agency enters into a contract pursuant to full
and open competition that provides open access and is consist-
ent with the need to efficiently fulfill the Government’s require-
ments.

(6) The term ‘‘open access’’, when used with respect to a pro-
curement, means that all responsible sources are permitted to
submit sealed bids or competitive proposals on the procurement.

* * * * * * *
(12) The term ‘‘commercial item’’ means any of the following:

(A) * * *

* * * * * * *
(F) Services offered and sold competitively, in substan-

tial quantities, in the commercial marketplace based on es-
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tablished øcatalog¿ prices for specific tasks performed and
under standard commercial terms and conditions.

* * * * * * *
SEC. 5. OFFICE OF FEDERAL PROCUREMENT POLICY.

ø(a) There is established in the Office of Management and Budg-
et an office to be known as the Office of Federal Procurement Pol-
icy (hereinafter referred to as the ‘‘Office’’).¿

(a) To promote economy, efficiency, and effectiveness in the pro-
curement of property and services by the executive branch of the
Federal Government, there shall be an Office of Federal Procure-
ment Policy (hereinafter referred to as the ‘‘Office’’) in the Office of
Management and Budget to provide overall direction of Govern-
ment-wide procurement policies, regulations, procedures, and forms
for executive agencies.

* * * * * * *
SEC. 6. AUTHORITY AND FUNCTIONS OF THE ADMINISTRATOR.

(a) * * *

* * * * * * *
(d) The functions of the Administrator shall include—

(1) * * *

* * * * * * *
(5) providing for and directing the activities of the Federal

Acquisition Institute (including recommending to the Adminis-
trator of General Services a sufficient budget for such activi-
ties), which shall be located in the General Services Adminis-
tration, in order to—

(A) foster and promote øGovernment-wide career man-
agement programs for a professional procurement work
force¿ the development of a professional acquisition
workforce Government-wide;

(B) promote and coordinate Government-wide research
and studies to improve the procurement process and the
laws, policies, methods, regulations, procedures, and forms
relating to øprocurement by the¿ aquisition by the execu-
tive agencies; øand¿

ø(C) establish policies and procedures for the establish-
ment and implementation of education and training pro-
grams authorized by this Act, including the establishment
and implementation of training, in conjunction with the
General Services Administration, for critical procurement
personnel designed to increase the participation of small
business concerns owned and controlled by socially and
economically disadvantaged individuals, women, and other
minorities in procurement activities conducted by an exec-
utive agency.¿

(C) administer the provisions of section 38;
(D) collect data and analyze acquisition workforce data

from the Office of Personnel Management, the heads of ex-
ecutive agencies, and, through periodic surveys, from indi-
vidual employees;
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(E) periodically analyze acquisition career fields to iden-
tify critical competencies, duties, tasks, and related aca-
demic prerequisites, skills, and knowledge;

(F) coordinate and assist agencies in identifying and re-
cruiting highly qualified candidates for acquisition fields;

(G) develop instructional materials for acquisition per-
sonnel in coordination with private and public acquisition
colleges and training facilities;

(H) evaluate the effectiveness of training and career de-
velopment programs for acquisition personnel;

(I) promote the establishment and utilization of academic
programs by colleges and universities in acquisition fields;

(J) facilitate, to the extent requested by agencies, inter-
agency intern and training programs; and

(K) perform other career management or research func-
tions as directed by the Administrator.

* * * * * * *
øSEC. 8. RESPONSIVENESS TO CONGRESS.

ø(a) The Administrator shall keep the Congress and its duly au-
thorized committees fully and currently informed of the major ac-
tivities of the Office of Federal Procurement Policy, and shall sub-
mit a report thereon to the House of Representatives and the Sen-
ate annually and at such other times as may be necessary for this
purpose.

ø(b) At least 30 days prior to the effective date of any policy or
regulation prescribed under section 6(a), the Administrator shall
transmit to the Congress a report on the proposed policy or regula-
tion. Such report shall include—

ø(1) a full description of the policy or regulation;
ø(2) a summary of the reasons for the issuance of such policy

or regulation; and
ø(3) the names and positions of employees of the Office who

will be made available, prior to such effective date, for full con-
sultation with such Committees regarding such policy or regu-
lation.

ø(c) In the case of an emergency, the President may waive the
notice requirement of subsection (b) by submitting in writing to the
Congress his reasons therefor at the earliest practicable date on or
before the effective date of any policy or regulation.¿

* * * * * * *
øSEC. 10. EFFECT ON EXISTING REGULATIONS.

øProcurement policies, regulations, procedures, or forms in effect
on the date of enactment of the Office of Federal Procurement Pol-
icy Act Amendments of 1983 shall continue in effect, as modified
from time to time, until repealed, amended, or superseded by poli-
cies, regulations, procedures, or forms promulgated by the Adminis-
trator.
øSEC. 11. AUTHORIZATION OF APPROPRIATIONS.

øThere are authorized to be appropriated to carry out the provi-
sions of this Act, and for no other purpose, $4,500,000 for the fiscal
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year ending September 30, 1984, and such sums as may be nec-
essary for each succeeding fiscal year.¿

* * * * * * *
SEC. 16. EXECUTIVE AGENCY RESPONSIBILITIES.

To further øachieve¿ promote effective, efficient, and economic
administration of the Federal procurement system, the head of
each executive agency shall, in accordance with applicable laws,
Government-wide policies and regulations, and good business prac-
tices—

ø(1) increase the use of full and open competition in the pro-
curement of property or services by the executive agency by es-
tablishing policies, procedures, and practices that assure that
the executive agency receives a sufficient number of sealed
bids or competitive proposals from responsible sources to fulfill
the Government’s requirements (including performance and de-
livery schedules) at the lowest reasonable cost considering the
nature of the property or service procured;¿

(1) to implement competition that provides open access for re-
sponsible sources in the procurement of property or services by
the executive agency by establishing policies, procedures, and
practices that are consistent with the need to efficiently fulfill
the Government’s requirements;

* * * * * * *
SEC. 17. GOVERNMENT RELIANCE ON THE PRIVATE SECTOR.

It is the policy of the Federal Government to rely on the private
sector to supply the products and services the Federal Government
needs.
SEC. 18. PROCUREMENT NOTICE.

(a)(1) Except as provided in subsection (c)—
(A) an executive agency intending to—

(i) solicit bids or proposals for a contract for property or
services for a price expected to exceed $25,000; or

(ii) place an order, expected to exceed $25,000, under a
basic agreement, basic ordering agreement, or similar ar-
rangement,

shall furnish for publication by the Secretary of Commerce a
notice of solicitation described in subsection (b);

(B) an executive agency intending to solicit bids or proposals
for a contract for property or services for a price expected to ex-
ceed $10,000 but not to exceed $25,000 shall post, for a period
of not less than ten days, in a public place at the contracting
office issuing the solicitation a notice of solicitation described
in øsubsection (f)—

ø(i) in the case of an executive agency other than the De-
partment of Defense, if a contract is for a price expected
to exceed $10,000, but not to exceed $25,000; and

ø(ii) in the case of the Department of Defense, if the con-
tract is for a price expected to exceed $5,000, but not to ex-
ceed $25,000; and¿ subsection (b); and

* * * * * * *
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ø(4) An executive agency intending to solicit offers for a contract
for which a notice of solicitation is required to be posted under
paragraph (1)(B) shall ensure that contracting officers consider
each responsive offer timely received from an offeror.¿

ø(5)¿ (4) An executive agency shall establish a deadline for the
submission of all bids or proposals in response to a solicitation with
respect to which no such deadline is provided by statute. Each
deadline for the submission of offers shall afford potential offerors
a reasonable opportunity to respond.

ø(6)¿ (5) The Administrator shall prescribe regulations defining
ølimited¿ circumstances in which flexible deadlines can be used
under paragraph (3) for the issuance of solicitations and the sub-
mission of bids or proposals for the procurement of commercial
items.

(b) Each notice of solicitation required by subparagraph (A) or (B)
of subsection (a)(1) shall include—

(1) * * *
(2) provisions that—

(A) state whether the technical data required to respond
to the solicitation will not be furnished as part of such so-
licitation, and identify the source in the Government, if
any, from which the technical data may be obtained; and

ø(B) state whether an offeror, its product, or service
must meet a qualification requirement in order to be eligi-
ble for award, and if so, identify the office from which the
qualification requirement may be obtained;¿

(B) state whether the acquisition is to be conducted pur-
suant to a contractor verification system (as provided pur-
suant to section 35) or whether the offeror, its product, or
its service otherwise must meet a qualification requirement
in order to be eligible for award and, if so, identify the cri-
teria to be used in determining such eligibility;

* * * * * * *
ø(4) a statement that all responsible sources may submit a

bid, proposal, or quotation (as appropriate) which shall be con-
sidered by the agency;¿

(4) a statement that all responsible sources may submit for
consideration a bid, proposal, or quotation;

* * * * * * *
(6) in the case of a contract in an amount estimated to be

greater than $25,000 but not greater than the simplified acqui-
sition øthreshold—¿ threshold, or a contract for the procure-
ment of commercial items using simplified procedures—

(A) a description of the procedures to be used in award-
ing the contract; and

(B) a statement specifying the periods for prospective
offerors and the contracting officer to take the necessary
preaward and award actions.

* * * * * * *
SEC. 20. ADVOCATES FOR COMPETITION.

(a)(1) There is established in each executive agency an advocate
for competition.
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(2) The head of each executive agency shall—
(A) designate for the executive agency and for each procuring

activity of the executive agency one officer or employee øserv-
ing in a position authorized for such executive agency on the
date of enactment of the Competition in Contracting Act of
1984¿ (other than the senior procurement executive designated
pursuant to section 16(3)) to serve as the advocate for competi-
tion;

* * * * * * *
(b) The advocate for competition of an executive agency shall—

(1) be responsible for challenging barriers to and promoting
full and open competition that provides open access and is con-
sistent with the need to efficiently fulfill the Government’s re-
quirements in the procurement of property and services by the
executive agency;

(2) review the procurement activities of the executive agency;
(3) identify and report to the senior procurement executive of

the executive agency designated pursuant to section 16(3)—
(A) opportunities and actions taken to achieve full and

open competition that provides open access and is consist-
ent with the need to efficiently fulfill the Government’s re-
quirements in the procurement activities of the executive
agency; and

(B) any condition or action which has the effect of unnec-
essarily restricting competition in the procurement actions
of the executive agency; and

(4) prepare and transmit to such senior procurement execu-
tive an annual report describing—

(A) such advocate’s activities under this section;
(B) new initiatives required to increase competition; and
(C) barriers øto full and open competition that remain¿

that remain to achieving full and open competition that
provides open access and is consistent with the need to effi-
ciently fulfill the Government’s requirements;

(5) recommend to the senior procurement executive of the ex-
ecutive agency goals and the plans for increasing competition
on a fiscal year basis;

(6) recommend to the senior procurement executive of the ex-
ecutive agency a system of personal and organizational ac-
countability for competition, which may include the use of rec-
ognition and awards to motivate program managers, contract-
ing officers, and others in authority to promote competition in
procurement programs; and

(7) describe other ways in which the executive agency has
emphasized competition in programs for procurement training
and research.

(c) The advocate for competition for each procuring activity shall
be responsible for promoting full and open competition that pro-
vides open access and is consistent with the need to efficiently fulfill
the Government’s requirements, promoting the acquisition of com-
mercial items, and challenging barriers to such acquisition, includ-
ing such barriers as unnecessarily restrictive statements of need,
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unnecessarily detailed specifications, and unnecessarily burden-
some contract clauses.

* * * * * * *
SEC. 26. COST ACCOUNTING STANDARDS BOARD.

(a) * * *

* * * * * * *
(f) COST ACCOUNTING STANDARDS AUTHORITY.—(1) * * *
(2)(A) Cost accounting standards promulgated under this section

shall be mandatory for use by all executive agencies and by con-
tractors and subcontractors in estimating, accumulating, and re-
porting costs in connection with pricing and administration of, and
settlement of disputes concerning, all negotiated prime contract
and subcontract procurements with the United States in excess of
$500,000.

(B) Subparagraph (A) does not apply to the following contracts or
subcontracts:

ø(i) Contracts or subcontracts where the price negotiated is
based on established catalog or market prices of commercial
items sold in substantial quantities to the general public.¿

(i) Contracts or subcontracts for the acquisition of commercial
items.

(ii) Contracts or subcontracts where the price negotiated is
based on prices set by law or regulation.

ø(iii) Any other firm fixed-price contract or subcontract
(without cost incentives) for commercial items.¿

* * * * * * *
øSEC. 27. PROCUREMENT INTEGRITY.

ø(a) PROHIBITED CONDUCT BY COMPETING CONTRACTORS.—Dur-
ing the conduct of any Federal agency procurement of property or
services, no competing contractor or any officer, employee, rep-
resentative, agent, or consultant of any competing contractor shall
knowingly—

ø(1) make, directly or indirectly, any offer or promise of fu-
ture employment or business opportunity to, or engage, di-
rectly or indirectly, in any discussion of future employment or
business opportunity with, any procurement official of such
agency, except as provided in subsection (c);

ø(2) offer, give, or promise to offer or give, directly or indi-
rectly, any money, gratuity, or other thing of value to any pro-
curement official of such agency; or

ø(3) solicit or obtain, directly or indirectly, from any officer
or employee of such agency, prior to the award of a contract
any proprietary or source selection information regarding such
procurement.

ø(b) PROHIBITED CONDUCT BY PROCUREMENT OFFICIALS.—During
the conduct of any Federal agency procurement of property or serv-
ices, no procurement official of such agency shall knowingly—

ø(1) solicit or accept, directly or indirectly, any promise of fu-
ture employment or business opportunity from, or engage, di-
rectly or indirectly, in any discussion of future employment or
business opportunity with, any officer, employee, representa-
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tive, agent, or consultant of a competing contractor, except as
provided in subsection (c);

ø(2) ask for, demand, exact, solicit, seek, accept, receive, or
agree to receive, directly or indirectly, any money, gratuity, or
other thing of value from any officer, employee, representative,
agent, or consultant of any competing contractor for such pro-
curement; or

ø(3) disclose any proprietary or source selection information
regarding such procurement directly or indirectly to any person
other than a person authorized by the head of such agency or
the contracting officer to receive such information.

ø(c) RECUSAL.—(1) A procurement official may engage in a dis-
cussion with a competing contractor that is otherwise prohibited by
subsection (b)(1) if, before engaging in such discussion—

ø(A) the procurement official proposes in writing to dis-
qualify himself from the conduct of any procurement relating
to the competing contractor (i) for any period during which fu-
ture employment or business opportunities for such procure-
ment official with such competing contractor have not been re-
jected by either the procurement official or the competing con-
tractor, and (ii) if determined to be necessary by the head of
such procuring official’s procuring activity (or his designee) in
accordance with criteria prescribed in implementing regula-
tions, for a reasonable period thereafter; and

ø(B) the head of that procuring activity of such procurement
official (or his designee), after consultation with the appro-
priate designated agency ethics official, approves in writing the
recusal of the procurement official.

ø(2) A procurement official who, during the period beginning
with the issuance of a procurement solicitation and ending with the
award of a contract, has participated personally and substantially
in the evaluation of bids or proposals, selection of sources, or con-
duct of negotiations in connection with such solicitation and con-
tract may not be approved for a recusal under paragraph (1) during
such period with respect to such procurement.

ø(3) A procurement official who, during the period beginning
with the negotiation of a modification or extension of a contract
and ending with—

ø(A) an agreement to modify or extend the contract, or
ø(B) a decision not to modify or extend the contract,

has participated personally and substantially in the evaluation of
a proposed modification or extension or the conduct of negotiations
may not be approved for a recusal under paragraph (1) during such
period with respect to such procurement.

ø(4) A competing contractor may engage in a discussion with a
procurement official that is otherwise prohibited by subsection
(a)(1) if, before engaging in such discussion, the procurement offi-
cial has been recused in accordance with this subsection.

ø(5) Regulations implementing this subsection shall include spe-
cific criteria to be used in making determinations and approving
recusals under paragraph (1).

ø(d) DISCLOSURE TO UNAUTHORIZED PERSONS.—During the con-
duct of any Federal agency procurement of property or services, no
person who is given authorized or unauthorized access to propri-
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etary or source selection information regarding such procurement,
shall knowingly disclose such information, directly or indirectly, to
any person other than a person authorized by the head of such
agency or the contracting officer to receive such information.

ø(e) CERTIFICATION AND ENFORCEMENT MATTERS.—(1) A Federal
agency may not award a contract for the procurement of property
or services to any competing contractor, or agree to any modifica-
tion or extension of a contract, unless the officer or employee of
such contractor responsible for the offer or bid for such contract, or
the modification or extension of such contract, as the case may be—

ø(A)(i) certifies in writing to the contracting officer respon-
sible for such contract that such officer or employee of the com-
peting contractor has no information concerning a violation or
possible violation of subsection (a), (b), (d), or (f), or applicable
implementing regulations, pertaining to such procurement; or

ø(ii) discloses to such contracting officer any and all such in-
formation and certifies in writing to such contracting officer
that any and all such information has been disclosed; and

ø(B) certifies in writing to such contracting officer, except in
the case of a contract for the procurement of commercial items,
that each officer, employee, agent, representative, and consult-
ant of such competing contractor who has participated person-
ally and substantially in the preparation or submission of such
bid or offer, or in such modification or extension of such con-
tract, as the case may be, has certified to such competing con-
tractor that he or she—

ø(i) is familiar with, and will comply with, the require-
ments of subsection (a) and applicable implementing regu-
lations; and

ø(ii) will report immediately to the officer or employee of
the competing contractor responsible for the offer or bid for
any contract or the modification or extension of such con-
tract, as the case may be, any information concerning a
violation or possible violation of subsection (a), (b), (d), or
(f), or such applicable implementing regulations, pertain-
ing to such procurement.

ø(2) A Federal agency may not award a contract for the procure-
ment of property or services, or agree to any modification or exten-
sion of any such contract, unless the contracting officer responsible
for such procurement—

ø(A) certifies in writing to the head of such agency that the
contracting officer has no information concerning a violation or
possible violation of subsection (a), (b), (d), or (f), or applicable
implementing regulations, pertaining to such procurement; or

ø(B) discloses to the head of such agency any and all such
information and certifies in writing that any and all such infor-
mation has been disclosed.

ø(3) The head of a Federal agency may require any procurement
official or any competing contractor, at any time during the conduct
of any Federal agency procurement of property or services—

ø(A) to certify in writing to the head of such agency that
such procurement official or the officer or employee of the com-
peting contractor responsible for the offer or bid for such con-
tract or the modification or extension of such contract, as the
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case may be, has no information concerning a violation or pos-
sible violation of subsection (a), (b), (d), or (f), or applicable im-
plementing regulations, pertaining to such procurement; or

ø(B) to disclose to the head of such agency any and all such
information and to certify in writing that any and all such in-
formation has been disclosed.

ø(4) If a procurement official leaves the Government during the
conduct of such a procurement, such official shall certify that he or
she understands the continuing obligation not to disclose propri-
etary or source selection information.

ø(5) For the purposes of enforcing the requirements of this sec-
tion, the contracting officer responsible for the conduct of a pro-
curement shall maintain, as part of the procurement file—

ø(A) all certifications made by procurement officials and com-
peting contractors with regard to such procurement, as re-
quired by this subsection; and

ø(B) a record of all persons who have been authorized by the
head of the agency or the contracting officer to have access to
proprietary or source selection information regarding such pro-
curement.

ø(6) Any person making a certification required by this sub-
section shall be notified of the applicability of section 1001 of title
18, United States Code, to false, fictitious, or fraudulent statements
in such certification.

ø(7)(A) This subsection applies only to contracts, extensions, and
modifications in excess of $100,000.

ø(B) This subsection need not be applied to a contract—
ø(i) with a foreign government or an international organiza-

tion that is not required to be awarded using competitive pro-
cedures pursuant to section 303(c)(4) of the Federal Property
and Administrative Services Act of 1949 or section 2304(c)(4)
of title 10, United States Code; or

ø(ii) in an exceptional case, when the head of the Federal
agency concerned determines in writing that this subsection
should be waived pursuant to procedures and criteria estab-
lished in implementing regulations issued pursuant to sub-
section (o) and notifies the Congress in writing of such deter-
mination.

The authority to make determinations under clause (ii) of this sub-
paragraph may not be delegated.

ø(f) RESTRICTIONS RESULTING FROM PROCUREMENT ACTIVITIES OF
PROCUREMENT OFFICIALS.—(1) No individual who, while serving as
an officer or employee of the Government or member of the Armed
Forces, was a procurement official with respect to a particular pro-
curement may knowingly—

ø(A) participate in any manner, as an officer, employee,
agent, or representative of a competing contractor, in any nego-
tiations leading to the award, modification, or extension of a
contract for such procurement, or

ø(B) participate personally and substantially on behalf of the
competing contractor in the performance of such contract,

during the period ending 2 years after the last date such individual
participated personally and substantially in the conduct of such
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procurement or personally reviewed and approved the award, modi-
fication, or extension of any contract for such procurement.

ø(2) This subsection does not apply to any participation referred
to in paragraph (1)(A) or (1)(B) with respect to a subcontractor who
is a competing contractor unless—

ø(A) the subcontractor is a first or second tier subcontractor
and the subcontract is for an amount that is in excess of
$100,000;

ø(B) the subcontractor significantly assisted the prime con-
tractor with respect to negotiation of the prime contract;

ø(C) the procurement official involved in the award, modi-
fication, or extension of the prime contract personally directed
or recommended the particular subcontractor to the prime con-
tractor as a source for the subcontract; or

ø(D) the procurement official personally reviewed and ap-
proved the award, modification, or extension of the sub-
contract.

ø(3)(A)(i) The President may grant a waiver of a restriction im-
posed by paragraph (1) (relating to post-Government service em-
ployment) to an officer or employee described in subparagraph (B)
if the President determines and certifies in writing that it is in the
public interest to grant the waiver and that the services of the offi-
cer or employee are critically needed for the benefit of the Federal
Government. Not more than 25 officers and employees currently
employed by the Government at any one time may hold waivers
under this subparagraph.

ø(ii) A waiver granted under this subparagraph to any person
shall apply only with respect to activities engaged in by that person
after that person’s Government employment is terminated and only
to that person’s employment at a Government-owned, contractor
operated entity with which the person served as an officer or em-
ployee immediately before the person’s Government employment
began.

ø(B) Waivers under subparagraph (A) may be granted only to ci-
vilian officers and employees of the executive branch, other than of-
ficers and employees in the Executive Office of the President.

ø(C) A certification under subparagraph (A) shall take effect
upon its publication in the Federal Register and shall identify—

ø(i) the officer or employee covered by the waiver by name
and by position, and

ø(ii) the reasons for granting the waiver.
A copy of the certification shall also be provided to the Director of
the Office of Government Ethics.

ø(D) The President may not delegate the authority provided by
this paragraph.

ø(E)(i) Each person granted a waiver under this paragraph shall
prepare reports, in accordance with clause (ii), stating whether the
person has engaged in activities otherwise prohibited by this sec-
tion for each six-month period described in clause (ii), and if so,
what those activities were.

ø(ii) A report under clause (i) shall cover each six-month period
beginning on the date of the termination of the person’s Govern-
ment employment (with respect to which the waiver under this
paragraph was granted) and ending two years after that date. Such
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report shall be filed with the President and the Director of the Of-
fice of Government Ethics not later than 60 days after the end of
the six-month period covered by the report. All reports filed with
the Director under this subparagraph shall be made available for
public inspection and copying.

ø(iii) If a person fails to file any report in accordance with
clauses (i) and (ii), the President shall revoke the waiver and notify
the person of the revocation. The revocation shall take effect upon
the person’s receipt of the notification and shall remain in effect
until the report is filed.

ø(iv) Any person who is granted a waiver under this paragraph
shall be ineligible for appointment in the civil service unless all re-
ports required of such person by clauses (i) and (ii) have been filed.

ø(F) As used in this paragraph, the term ‘‘civil service’’ has the
meaning given that term in section 2101 of title 5, United States
Code.

ø(g) CONTRACTUAL PENALTIES.—(1) Regulations issued pursuant
to subsection (o) shall require that each contract awarded by a Fed-
eral agency contain a clause specified in such regulation that pro-
vides appropriate contractual penalties for conduct of any compet-
ing contractor prohibited by subsection (a) and for any such con-
duct of any officer, employee, agent, representative, or consultant
of such contractor.

ø(2) The following remedies are authorized to be included in, and
shall be considered in the development of, such regulations:

ø(A) Denial of payment of all or any portion of the profit
component of amounts otherwise payable to the contractor by
the Federal agency under the contract and recovery of all or
any portion of the profit component of amounts paid to the con-
tractor by the Federal agency under the contract.

ø(B) Termination of the contract for default.
ø(C) Any other appropriate penalty.

ø(h) ADMINISTRATIVE ACTIONS.—(1) If an agency receives a dis-
closure of information pursuant to subsection (e) or otherwise re-
ceives or obtains information providing a reasonable basis to be-
lieve that an officer, employee, agent, representative, or consultant
of a competing contractor has knowingly violated the requirements
of this section—

ø(A) in the case of a procurement in which a contract has not
been awarded, the agency shall determine whether to termi-
nate the procurement or take other appropriate actions;

ø(B) in the case of a procurement with respect to which a
contract has been awarded, the agency shall determine wheth-
er to void or rescind the contract, to terminate the contract for
default, to impose sanctions upon the contractor, or to permit
the contractor to continue to perform the contract, subject to
review in accordance with, and to the extent provided in, the
Contract Disputes Act of 1978, or to take other appropriate ac-
tions; and

ø(C) if the agency determines that such a knowing violation
has occurred, the agency, pursuant to procedures specified in
the Federal Acquisition Regulation—

ø(i) may impose an immediate suspension, and
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ø(ii) shall determine whether to initiate a debarment
proceeding,

against the competing contractor or other person who commit-
ted such violation.

ø(2) Any procurement official of a Federal agency who engages
in conduct prohibited by subsection (b) or (d) shall be subject to re-
moval or other appropriate adverse personnel action pursuant to
the procedures specified in chapter 75 of title 5, United States
Code, or other applicable law or regulation.

ø(3) The actions taken under paragraph (1) or (2) may be sus-
pended by the agency head upon the request of the Attorney Gen-
eral pending the disposition of any civil or criminal actions pursu-
ant to subsections (i) and (j).

ø(i) CIVIL PENALTIES.—Any person who engages in conduct pro-
hibited by subsection (a), (b), (d), or (f) shall be subject to the impo-
sition of a civil fine in a civil action brought by the United States
in an appropriate district court of the United States. The amount
of any such civil fine for such violation may not exceed—

ø(1) $100,000 in the case of an individual; or
ø(2) $1,000,000 in the case of a competing contractor (other

than an individual).
ø(j) CRIMINAL PENALTIES.—Whoever, during the conduct of a

Federal agency procurement of property or services—
ø(1) being a competing contractor or an officer, employee,

representative, agent, or consultant of a competing contractor,
knowingly and willfully solicits or obtains, directly or indi-
rectly, from any officer or employee of such agency any propri-
etary or source selection information (as such terms as defined
in subsection (p) and in regulations prescribed pursuant to
subsection (o)), or

ø(2) being an officer or employee of such agency, knowingly
and willfully discloses or promises to disclose, directly or indi-
rectly, to any competing contractor or any officer, employee,
representative, agent, or consultant of a competing contractor
any proprietary or source selection information,

shall be imprisoned for not more than 5 years, or fined in accord-
ance with title 18, United States Code, or both.

ø(k) ETHICS ADVICE.—(1) Regulations implementing this section
shall include procedures for a procurement official or former pro-
curement official of a Federal agency to request advice from the ap-
propriate designated agency ethics official regarding whether such
procurement official or former procurement official is or would be
precluded by this section from engaging in a specified activity.

ø(2) A procurement official or former procurement official of an
agency who requests advice from a designated agency ethics official
pursuant to paragraph (1) shall provide the agency ethics official
with all information reasonably available to the procurement offi-
cial or former procurement official that is relevant to a determina-
tion regarding such request.

ø(3) Not later than 30 days after the date on which the appro-
priate designated agency ethics official receives a request for advice
pursuant to paragraph (1) accompanied by the information re-
quired by paragraph (2), or as soon thereafter as practicable, the
official shall issue a written opinion regarding whether the request-



140

ing procurement official or former procurement official is precluded
by this section from engaging in the specified activity.

ø(l) TRAINING.—The head of each Federal agency shall establish
a procurement ethics program for its procurement officials. The
program shall, at a minimum—

ø(1) provide for the distribution of written explanations of
the provisions of subsections (b), (c), and (e) to such procure-
ment officials; and

ø(2) require each such procurement official, as a condition of
serving as a procurement official, to certify that he or she is
familiar with the provisions of subsections (b), (c), and (e), and
will not engage in any conduct prohibited by such subsection,
and will report immediately to the contracting officer any infor-
mation concerning a violation or possible violation of sub-
section (a), (b), (d), or (f), or applicable implementing regula-
tions.

ø(m) REMEDIES NOT EXCLUSIVE.—Nothing in this subsection
shall be construed to limit the applicability of the requirements,
sanctions, contract penalties, and remedies established under any
other law, but no agency shall be relieved of the obligation to carry
out the requirements of this section because such agency has also
applied such other requirements, sanctions, contract penalties, or
remedies.

ø(n) NO AUTHORITY TO WITHHOLD INFORMATION.—Nothing in
this section shall be construed to authorize the withholding of any
information from the Congress, any committee or subcommittee
thereof, a Federal agency, any board of contract appeals of a Fed-
eral agency, the Comptroller General, or an Inspector General of a
Federal agency.

ø(o) IMPLEMENTING REGULATIONS AND GUIDELINES.—(1) Govern-
ment-wide regulations and guidelines appropriate to carry out this
section shall be included in the Federal Acquisition Regulation.

ø(2) Regulations implementing this section shall—
ø(A) define the term ‘‘thing of value’’ for the purposes of this

section and shall include a single uniform Government-wide
exclusion at a specific minimal dollar amount; and

ø(B) authorize the delegation of the functions assigned to
designated agency ethics officials under this section.

ø(3) Notwithstanding sections 6 and 25 of this Act, on and after
June 1, 1990, the Director of the Office of Government Ethics shall
have the responsibility for issuance, modification, or termination of
Government-wide regulations implementing paragraphs (1) and (2)
of subsection (a), paragraphs (1) and (2) of subsection (b), sub-
sections (c), (f), and (k), and paragraph (2) of this subsection. The
Director shall exercise such responsibility in coordination with the
Federal Acquisition Regulatory Council.

ø(p) DEFINITIONS.—As used in this section:
ø(1) The term ‘‘during the conduct of any Federal agency pro-

curement of property or services’’ means the period beginning
on the earliest specific date, as determined under implement-
ing regulations, on which an authorized official orders or re-
quests an action described in clauses (i)–(viii) of paragraph
(3)(A), and concluding with the award, modification, or exten-
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sion of a contract, and includes the evaluation of bids or pro-
posals, selection of sources, and conduct of negotiations.

ø(2) The term ‘‘competing contractor’’, with respect to any
procurement (including any procurement using procedures
other than competitive procedures) of property or services,
means any entity that is, or is reasonably likely to become, a
competitor for or recipient of a contract or subcontract under
such procurement, and includes any other person acting on be-
half of such an entity.

ø(3)(A) The term ‘‘procurement official’’ means, with respect
to any procurement (including the modification or extension of
a contract), any civilian or military official or employee of an
agency who has participated personally and substantially in
any of the following, as defined in implementing regulations:

ø(i) The drafting of a specification developed for that
procurement.

ø(ii) The review and approval of a specification devel-
oped for that procurement.

ø(iii) The preparation or issuance of a procurement solic-
itation in that procurement.

ø(iv) The evaluation of bids or proposals for that pro-
curement.

ø(v) The selection of sources for that procurement.
ø(vi) The conduct of negotiations in the procurement.
ø(vii) The review and approval of the award, modifica-

tion, or extension of a contract in that procurement.
ø(viii) Such other specific procurement actions as may be

specified in implementing regulations.
ø(B) For purposes of subparagraph (A), the term ‘‘employee

of an agency’’ includes a contractor, subcontractor, consultant,
expert, or adviser (other than a competing contractor) acting on
behalf of, or providing advice to, the agency with respect to any
phase of the agency procurement concerned.

ø(4) The term ‘‘contracting officer’’ means any official or em-
ployee of a Federal agency who has been authorized by the
agency head or his or her designee to enter into, administer,
or terminate contracts and make related determinations and
findings.

ø(5) The term ‘‘Federal agency’’ has the meaning provided by
section 3(b) of the Federal Property and Administrative Serv-
ices Act of 1949 (40 U.S.C. 472(b)).

ø(6) The term ‘‘proprietary information’’ means—
ø(A) information contained in a bid or proposal;
ø(B) cost or pricing data; or
ø(C) any other information submitted to the Government

by a contractor and designated as proprietary, in accord-
ance with law or regulation, by the contractor, the head of
the agency, or the contracting officer.

ø(7) The term ‘‘source selection information’’ means informa-
tion determined by the head of the agency or the contracting
officer to be information—

ø(A) the disclosure of which to a competing contractor
would jeopardize the integrity or successful completion of
the procurement concerned; and



142

ø(B) which is required by statute, regulation, or order to
be secured in a source selection file or other restricted fa-
cility to prevent such disclosure;

as further defined by regulations issued pursuant to subsection
(m) of this section.

ø(8) The term ‘‘designated agency ethics official’’ has the meaning
given such term by section 109(3) of the Ethics in Government Act
of 1978 (5 U.S.C. App.).¿
SEC. 27. RESTRICTIONS ON DISCLOSING AND OBTAINING CONTRAC-

TOR BID OR PROPOSAL INFORMATION OR SOURCE SELEC-
TION INFORMATION.

(a) PROHIBITION ON DISCLOSING PROCUREMENT INFORMATION.—
(1) A person described in paragraph (2) shall not, other than as pro-
vided by law, knowingly disclose contractor bid or proposal infor-
mation or source selection information before the award of a Federal
agency procurement contract to which the information relates.

(2) Paragraph (1) applies to any person who—
(A) is a present or former officer or employee of the United

States, or a person who is acting or has acted for or on behalf
of, or who is advising or has advised the United States with re-
spect to, a Federal agency procurement; and

(B) by virtue of that office, employment, or relationship has
or had access to contractor bid or proposal information or
source selection information.

(b) PROHIBITION ON OBTAINING PROCUREMENT INFORMATION.—A
person shall not, other than as provided by law, knowingly obtain
contractor bid or proposal information or source selection informa-
tion before the award of a Federal agency procurement contract to
which the information relates.

(c) PROHIBITION ON DISCLOSING OR OBTAINING PROCUREMENT IN-
FORMATION IN CONNECTION WITH A PROTEST.—(1) A person shall
not, other than as provided by law, knowingly violate the terms of
a protective order described in paragraph (2) by disclosing or ob-
taining contractor bid or proposal information or source selection
information related to the procurement contract concerned.

(2) Paragraph (1) applies to any protective order issued by the
United States Board of Contract Appeals in connection with a pro-
test against the award or proposed award of a Federal agency pro-
curement contract.

(d) PENALTIES AND ADMINISTRATIVE ACTIONS.—
(1) CRIMINAL PENALTIES.—

(A) Whoever engages in conduct constituting an offense
under subsection (a), (b), or (c) shall be imprisoned for not
more than one year or fined as provided under title 18,
United States Code, or both.

(B) Whoever engages in conduct constituting an offense
under subsection (a), (b), or (c) for the purpose of either—

(i) exchanging the information covered by such sub-
section for anything of value, or

(ii) obtaining or giving anyone a competitive advan-
tage in the award of a Federal agency procurement
contract,

shall be imprisoned for not more than 15 years or fined as
provided under title 18, United States Code, or both.
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(2) CIVIL PENALTIES.—The Attorney General may bring a civil
action in the appropriate United States district court against
any person who engages in conduct constituting an offense
under subsection (a), (b), or (c). Upon proof of such conduct by
a preponderance of the evidence, the person is subject to a civil
penalty. An individual who engages in such conduct is subject
to a civil penalty of not more than $50,000 for each violation
plus twice the amount of compensation which the individual re-
ceived or offered for the prohibited conduct. An organization
that engages in such conduct is subject to a civil penalty of not
more than $500,000 for each violation plus twice the amount of
compensation which the organization received or offered for the
prohibited conduct.

(3) ADMINISTRATIVE ACTIONS.—(A) If a Federal agency re-
ceives information that a contractor or a person has engaged in
conduct constituting an offense under subsection (a), (b), or (c),
the Federal agency shall consider taking one or more of the fol-
lowing actions, as appropriate:

(i) Cancellation of the Federal agency procurement, if a
contract has not yet been awarded.

(ii) Rescission of a contract with respect to which—
(I) the contractor or someone acting for the contractor

has been convicted for an offense under subsection (a),
(b), or (c), or

(II) the head of the agency that awarded the contract
has determined, based upon a preponderance of the
evidence, that the contractor or someone acting for the
contractor has engaged in conduct constituting such an
offense.

(iii) Initiation of suspension or debarment proceedings for
the protection of the Government in accordance with proce-
dures in the Federal Acquisition Regulation.

(iv) Initiation of adverse personnel action, pursuant to
the procedures in chapter 75 of title 5, United States Code,
or other applicable law or regulation.

(B) If a Federal agency rescinds a contract pursuant to sub-
paragraph (A)(ii), the United States is entitled to recover, in ad-
dition to any penalty prescribed by law, the amount expended
under the contract.

(C) For purposes of any suspension or debarment proceedings
initiated pursuant to subparagraph (A)(iii), engaging in con-
duct constituting an offense under subsection (a), (b), or (c) af-
fects the present responsibility of a Government contractor or
subcontractor.

(e) DEFINITIONS.—As used in this section:
(1) The term ‘‘contractor bid or proposal information’’ means

any of the following information submitted to a Federal agency
as part of or in connection with a bid or proposal to enter into
a Federal agency procurement contract, if that information has
not been previously made available to the public or disclosed
publicly:

(A) Cost or pricing data (as defined by section 2306a(h)
of title 10, United States Code, with respect to procure-
ments subject to that section, and section 304A(h) of Fed-
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eral Property and Administrative Services Act of 1949 (41
U.S.C. 254b(h), with respect to procurements subject to that
section).

(B) Indirect costs and direct labor rates.
(C) Proprietary information about manufacturing proc-

esses, operations, or techniques marked by the contractor in
accordance with applicable law or regulation.

(D) Information marked by the contractor as ‘‘contractor
bid or proposal information’’, in accordance with applicable
law or regulation.

(2) The term ‘‘source selection information’’ means any of the
following information prepared for use by a Federal agency for
the purpose of evaluating a bid or proposal to enter into a Fed-
eral agency procurement contract, if that information has not
been previously made available to the public or disclosed pub-
licly:

(A) Bid prices submitted in response to a Federal agency
solicitation for sealed bids, or lists of those bid prices before
public bid opening.

(B) Proposed costs or prices submitted in response to a
Federal agency solicitation, or lists of those proposed costs
or prices.

(C) Source selection plans.
(D) Technical evaluation plans.
(E) Technical evaluations of proposals.
(F) Cost or price evaluations of proposals.
(G) Competitive range determinations that identify pro-

posals that have a reasonable chance of being selected for
award of a contract.

(H) Rankings of bids, proposals, or competitors.
(I) The reports and evaluations of source selection panels,

boards, or advisory councils.
(J) Other information marked as ‘‘source selection infor-

mation’’ based on a case-by-case determination by the head
of the agency, his designee, or the contracting officer that
its disclosure would jeopardize the integrity or successful
completion of the Federal agency procurement to which the
information relates.

(3) The term ‘‘Federal agency’’ has the meaning provided such
term in section 3 of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 472).

(4) The term ‘‘Federal agency procurement’’ means the acqui-
sition (by using competitive procedures and awarding a con-
tract) of goods or services (including construction) from non-
Federal sources by a Federal agency using appropriated funds.

(5) The term ‘‘contracting officer’’ means a person who, by ap-
pointment in accordance with applicable regulations, has the
authority to enter into a Federal agency procurement contract
on behalf of the Government and to make determinations and
findings with respect to such a contract.

(6) The term ‘‘protest’’ means a written objection by an inter-
ested party to the award or proposed award of a Federal agency
procurement contract, pursuant to title IV of the Federal Acqui-
sition Reform Act of 1995.
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(f) LIMITATION ON PROTESTS.—No person may file a protest
against the award or proposed award of a Federal agency procure-
ment contract alleging an offense under subsection (a), (b), or (c), of
this section, nor may the United States Board of Contract Appeals
consider such an allegation in deciding a protest, unless that person
reported to the Federal agency responsible for the procurement infor-
mation that the person believed constituted evidence of the offense
no later than 14 days after the person first discovered the possible
offense.

(g) SAVINGS PROVISIONS.—This section does not—
(1) restrict the disclosure of information to, or its receipt by,

any person or class of persons authorized, in accordance with
applicable agency regulations or procedures, to receive that in-
formation;

(2) restrict a contractor from disclosing its own bid or pro-
posal information or the recipient from receiving that informa-
tion;

(3) restrict the disclosure or receipt of information relating to
a Federal agency procurement after it has been canceled by the
Federal agency before contract award unless the Federal agency
plans to resume the procurement;

(4) prohibit individual meetings between a Federal agency
employee and an offeror or potential offeror for, or a recipient
of, a contract or subcontract under a Federal agency procure-
ment, provided that unauthorized disclosure or receipt of con-
tractor bid or proposal information or source selection informa-
tion does not occur;

(5) authorize the withholding of information from, nor restrict
its receipt by, Congress, a committee or subcommittee of Con-
gress, the Comptroller General, a Federal agency, or an inspec-
tor general of a Federal agency;

(6) authorize the withholding of information from, nor restrict
its receipt by, the United States Board of Contract Appeals in
the course of a protest against the award or proposed award of
a Federal agency procurement contract; or

(7) limit the applicability of any requirements, sanctions, con-
tract penalties, and remedies established under any other law
or regulation.

øSEC. 29. NONSTANDARD CONTRACT CLAUSES.¿

SEC. 29. CONTRACT CLAUSES AND CERTIFICATIONS.
(a) NONSTANDARD CONTRACT CLAUSES.—The Federal Acquisition

Regulatory Council shall promulgate regulations to discourage the
use of a nonstandard contract clause on a repetitive basis. The reg-
ulations shall include provisions that—

(1) clearly define what types of contract clauses are to be
treated as nonstandard clauses; and

(2) require prior approval for the use of a nonstandard clause
on a repetitive basis by an official at a level of responsibility
above the contracting officer.

(b) PROHIBITION ON CERTIFICATION REQUIREMENTS.—(1) A re-
quirement for a certification by a contractor or offeror may not be
included in the Federal Acquisition Regulation unless—

(A) the certification is specifically imposed by statute; or
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(B) written justification for such certification is provided to
the Administrator for Federal Procurement Policy by the Fed-
eral Acquisition Regulatory Council, and the Administrator ap-
proves in writing the inclusion of such certification.

(2)(A) A requirement for a certification by a contractor or offeror
may not be included in a procurement regulation of an executive
agency unless—

(i) the certification is specifically imposed by statute; or
(ii) written justification for such certification is provided to

the head of the executive agency by the senior procurement exec-
utive of the agency, and the head of the executive agency ap-
proves in writing the inclusion of such certification.

(B) For purposes of subparagraph (A), the term ‘‘head of the exec-
utive agency’’ with respect to a military department means the Sec-
retary of Defense.

(C) The Secretary of Defense may delegate his duties under this
paragraph only to the Under Secretary of Defense for Acquisition
and Technology.

* * * * * * *
SEC. 32. PROCEDURES APPLICABLE TO PURCHASES BELOW MICRO-

PURCHASE THRESHOLD.
(a) * * *

* * * * * * *
ø(c) APPLICABILITY OF CERTAIN PROVISIONS.—For purposes of sec-

tion 27, an officer or employee of an executive agency, or a member
of the Armed Forces of the United States, shall not be considered
a procurement official if—

ø(1) the contracting authority of the officer, employee, or
member does not exceed $2,500; and

ø(2) the head of the contracting activity concerned (or a des-
ignee of the head of the contracting activity concerned) deter-
mines that the duties of the position of that officer, employee,
or member are such that is it unlikely that the officer, em-
ployee, or member will be required to conduct procurements in
a total amount greater than $20,000 in any 12-month period.¿

ø(d)¿ (c) PURCHASES WITHOUT COMPETITIVE QUOTATIONS.—A
purchase not greater than $2,500 may be made without obtaining
competitive quotations if the contracting officer determines that the
price for the purchase is reasonable.

ø(e)¿ (d) EQUITABLE DISTRIBUTION.—Purchases not greater than
$2,500 shall be distributed equitably among qualified suppliers.

ø(f)¿ (e) IMPLEMENTATION THROUGH FAR.—This section shall be
implemented through the Federal Acquisition Regulation.

ø(g)¿ (f) MICRO-PURCHASE THRESHOLD DEFINED.—For purposes
of this section, the micro-purchase threshold is the amount of
$2,500.

* * * * * * *
SEC. 35. CONTRACTOR PERFORMANCE.

(a) VERIFICATION SYSTEM.—
(1) REQUIREMENT.—The Federal Acquisition Regulation shall

provide for a contractor verification system in accordance with
this section.
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(2) PROCEDURES.—The Federal Acquisition Regulation shall
provide procedures for the head of an executive agency to follow
in order to verify a contractor as eligible to compete for con-
tracts to furnish property or services that are procured by the
executive agency on a recurring basis.

(3) NOTIFICATION.—The procedures shall include a require-
ment that the head of an executive agency provide for the publi-
cation of appropriate notification about the verification system
in the Commerce Business Daily.

(b) EVALUATION.—(1) Under the procedures referred to in sub-
section (a)(2), the head of an executive agency in granting a verifica-
tion to a contractor shall use the following factors as the basis of
the evaluation:

(A) The efficiency and effectiveness of its business practices.
(B) The level of quality of its product or service.
(C) Past performance of the contractor with regard to the par-

ticular property or service.
(2)(A) The evaluation of past performance may include perform-

ance under—
(i) a contract with an executive agency of the Federal Govern-

ment;
(ii) a contract with an agency of a State or local government;

or
(iii) a contract with an entity in the private sector.

(B) The procedures shall include a requirement that, in the case
of a contractor with respect to which there is no information on past
contract performance or with respect to which information on past
contract performance is not available, the contractor may not be
evaluated favorably or unfavorably on the factor of past perform-
ance.

(c) OPPORTUNITY FOR ALL INTERESTED SOURCES.—The Federal
Acquisition Regulation shall provide procedures for ensuring that
all interested sources, including small businesses, have a fair oppor-
tunity to be considered for verification under the verification system.

(d) PROCUREMENT FROM VERIFIED CONTRACTORS.—The Federal
Acquisition Regulation shall provide procedures under which the
head of an executive agency may enter into a contract for the pro-
curement of property or services referred to in subsection (a)(2) on
the basis of a competition in accordance with section 2304 of title
10, United States Code, or section 303 of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253) for contractors
verified with respect to such property or services pursuant to the
contractor verification system.

(e) TERMINATION OF VERIFICATION.—The Federal Acquisition Reg-
ulation shall provide procedures under which the head of an execu-
tive agency—

(1) may provide for the termination of a verification granted
a contractor under this section upon the expiration of a period
specified by the head of an executive agency;

(2) may revoke a verification granted a contractor under this
section upon a determination that the quality of performance of
the contractor does not meet standards applied by the head of
the executive agency as of the time of the revocation decision;
and
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(3) may provide that a contractor whose verification is termi-
nated or revoked will have a fair opportunity to be considered
for reentry into the verification system.

(f) SPECIAL APPLICABILITY RULE.—Notwithstanding section 34,
the verification system shall apply to the procurement of commercial
items.
SEC. 36. RAPID CONTRACTING GOAL.

The Administrator for Federal Procurement Policy shall establish
a goal of reducing by 50 percent the time necessary for executive
agencies to acquire an item for the user of that item.
SEC. 37. VALUE ENGINEERING.

(a) IN GENERAL.—Each executive agency shall establish and
maintain effective value engineering procedures and processes.

(b) THRESHOLD.—The procedures and processes established pur-
suant to subsection (a) shall be applied to those programs, projects,
systems, and products of an executive agency that, in a ranking of
all programs, projects, systems, and products of the agency accord-
ing to greatest dollar value, are within the highest 20th percentile.

(c) DEFINITION.—As used in this section, the term ‘‘value engineer-
ing’’ means a team effort, performed by qualified agency or contrac-
tor personnel, directed at analyzing the functions of a program,
project, system, product, item of equipment, building, facility, serv-
ice, or supply for the purpose of achieving the essential functions at
the lowest life-cycle cost that is consistent with required or improved
performance, reliability, quality, and safety.
SEC. 38. ACQUISITION WORKFORCE.

(a) APPLICABILITY.—This section does not apply to an executive
agency that is subject to chapter 87 of title 10, United States Code.

(b) MANAGEMENT POLICIES.—
(1) POLICIES AND PROCEDURES.—The head of each executive

agency, after consultation with the Administrator for Federal
Procurement Policy, shall establish policies and procedures for
the effective management (including accession, education, train-
ing, career development, and performance incentives) of the ac-
quisition workforce of the agency. The development of acquisi-
tion workforce policies under this section shall be carried out
consistent with the merit system principles set forth in para-
graphs (1) and (2) of section 2301(b) of title 5, United States
Code.

(2) UNIFORM IMPLEMENTATION.—The head of each executive
agency shall ensure that, to the maximum extent practicable,
acquisition workforce policies and procedures established are
uniform in their implementation throughout the agency.

(3) GOVERNMENT-WIDE POLICIES AND EVALUATION.—The Ad-
ministrator shall issue policies to promote uniform implementa-
tion of this section by executive agencies, with due regard for
differences in program requirements among agencies that may
be appropriate and warranted in view of the agency mission.
The Administrator shall coordinate with the Deputy Director
for Management of the Office of Management and Budget to en-
sure that such policies are consistent with the policies and pro-
cedures established and enhanced system of incentives provided
pursuant to section 5051(c) of the Federal Acquisition Stream-
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lining Act of 1994 (41 U.S.C. 263 note). The Administrator
shall evaluate the implementation of the provisions of this sec-
tion by executive agencies.

(c) SENIOR PROCUREMENT EXECUTIVE AUTHORITIES AND RESPON-
SIBILITIES.—Subject to the authority, direction, and control of the
head of an executive agency, the senior procurement executive of the
agency shall carry out all powers, functions, and duties of the head
of the agency with respect to implementation of this section. The
senior procurement executive shall ensure that the policies of the
head of the executive agency established in accordance with this sec-
tion are implemented throughout the agency.

(d) MANAGEMENT INFORMATION SYSTEMS.—The Administrator
shall ensure that the heads of executive agencies collect and main-
tain standardized information on the acquisition workforce related
to implementation of this section. To the maximum extent prac-
ticable, such data requirements shall conform to standards estab-
lished by the Office of Personnel Management for the Central Per-
sonnel Data File.

(e) ACQUISITION WORKFORCE.—The programs established by this
section shall apply to all employees in the General Schedule Con-
tracting series (GS–1102) and the General Schedule Purchasing se-
ries (GS–1105), and to any employees regardless of series who have
been appointed as contracting officers whose authority exceeds the
micro-purchase threshold, as that term is defined in section 32(g).
The head of each executive agency may include employees in other
series who perform acquisition or acquisition-related functions.

(f) CAREER DEVELOPMENT.—
(1) CAREER PATHS.—The head of each executive agency shall

ensure that appropriate career paths for personnel who desire
to pursue careers in acquisition are identified in terms of the
education, training, experience, and assignments necessary for
career progression to the most senior acquisition positions. The
head of each executive agency shall make information available
on such career paths.

(2) CRITICAL DUTIES AND TASKS.—For each career path, the
head of each executive agency shall identify the critical acquisi-
tion-related duties and tasks in which, at minimum, employees
of the agency in the career path shall be competent to perform
at full performance grade levels. For this purpose, the head of
the executive agency shall provide appropriate coverage of the
critical duties and tasks identified by the Director of the Fed-
eral Acquisition Institute.

(3) MANDATORY TRAINING AND EDUCATION.—For each career
path, the head of each executive agency shall establish require-
ments for the completion of course work and related on-the-job
training in the critical acquisition-related duties and tasks of
the career path. The head of each executive agency shall also
encourage employees to maintain the currency of their acquisi-
tion knowledge and generally enhance their knowledge of relat-
ed acquisition management disciplines through academic pro-
grams and other self-developmental activities.

(4) PERFORMANCE INCENTIVES.—The head of each executive
agency, acting through the senior procurement executive for the
agency, shall provide for an enhanced system of incentives for
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the encouragement of excellence in the acquisition workforce
which rewards performance of employees that contribute to
achieving the agency’s performance goals. The system of incen-
tives shall include provisions that—

(A) relate pay to performance;
(B) provide for consideration, in personnel evaluations

and promotion decisions, of the extent to which the per-
formance of personnel contributed to achieving the agency’s
performance goals; and

(C) provide pay and promotion incentives to be awarded,
and unfavorable personnel actions to be imposed, under the
system on the basis of the contributions of personnel to
achieving the agency’s performance goals.

(g) QUALIFICATION REQUIREMENTS.—
(1) GENERAL SCHEDULE CONTRACTING SERIES (GS–1102).—

(A) ENTRY LEVEL QUALIFICATIONS.—The Director of the
Office of Personnel Management shall require that, after
October 1, 1996, a person may not be appointed to a posi-
tion in the GS–1102 occupational series unless the person—

(i) has received a baccalaureate degree from an ac-
credited educational institution authorized to grant
baccalaureate degrees,

(ii) has completed at least 24 semester credit hours
(or the equivalent) of study from an accredited institu-
tion of higher education in any of the following dis-
ciplines: accounting, business finance, law, contracts,
purchasing, economics, industrial management, mar-
keting, quantitative methods, or organization and
management, or

(iii) has passed a written test determined by the Ad-
ministrator for Federal Procurement Policy, after con-
sultation with the Director of the Office of Personnel
Management, to demonstrate the judgmental skills nec-
essary for positions in this series.

(B) QUALIFICATIONS FOR SENIOR CONTRACTING POSI-
TIONS.—The Director of the Office of Personnel Manage-
ment shall require that, after October 1, 1996, persons may
be appointed to positions at and above full performance
grade levels in the GS–1102 occupational series only if
those persons—

(i) have satisfied the educational requirement either
of subparagraph (A)(i) or (A)(ii),

(ii) have successfully completed all training required
for the position under subsection (f)(3), and

(iii) have satisfied experience and other requirements
established by the Director for such positions.

However, this requirement shall apply to persons employed
on October 1, 1996, in GS–1102 positions at those grade
levels only as a prerequisite for promotion to a GS–1102 po-
sition at a higher grade.

(2) GENERAL SCHEDULE PURCHASING SERIES (GS–1105).—The
Director of the Office of Personnel Management shall require
that, after October 1, 1996, a person may not be appointed to
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a position in the GS–1105 occupational series unless the per-
son—

(A) has successfully completed 2 years of course work
from an accredited educational institution authorized to
grant degrees, or

(B) has passed a written test determined by the Adminis-
trator for Federal Procurement Policy, after consultation
with the Director of the Office of Personnel Management, to
demonstrate the judgmental skills necessary for positions in
this series.

(3) CONTRACTING OFFICERS.—The head of each executive
agency shall require that, beginning after October 1, 1996, a
person may be appointed as a contracting officer with authority
to award or administer contracts for amounts above the micro-
purchase threshold, as that term is defined in section 32(g),
only if the person—

(A) has successfully completed all mandatory training re-
quired of an employee in an equivalent GS–1102 or 1105
position under subsection (f)(3); and

(B) meets experience and other requirements established
by the head of the agency, based on the dollar value and
complexity of the contracts that the employee will be au-
thorized to award or administer under the appointment as
a contracting officer.

(4) EXCEPTIONS.—(A) The requirements set forth in para-
graphs (1) and (2), as applicable, shall not apply to any person
employed in the GS–1102 or GS–1105 series on October 1, 1996.

(B) Employees of an executive agency who do not satisfy the
full qualification requirements for appointment as a contracting
officer under paragraph (3) may be appointed as a contracting
officer for a temporary period of time under procedures estab-
lished by the agency head. The procedures shall—

(i) require that the person have completed a significant
portion of the required training,

(ii) require a plan be established for the balance of the
required training,

(iii) specify a period of time for completion of the train-
ing, and

(iv) include provisions for withdrawing or terminating
the appointment prior to the scheduled expiration date,
where appropriate.

(5) WAIVER.—The senior procurement executive for an execu-
tive agency may waive any or all of the qualification require-
ments of paragraphs (1) and (2) for a person if the person pos-
sesses significant potential for advancement to levels of greater
responsibility and authority, based on demonstrated job per-
formance and qualifying experience. This authority may not be
redelegated by the senior procurement executive. With respect to
each waiver granted under this subsection, the senior procure-
ment executive shall set forth in writing the rationale for the de-
cision to waive such requirements.

(h) PROGRAM ESTABLISHMENT AND IMPLEMENTATION.—
(1) FUNDING LEVELS.—(A) The head of an executive agency

shall request in the budget for a fiscal year for the agency—
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(i) for education and training under this section, an
amount equal to no less than 2.5 percent of the base aggre-
gate salary cost of the acquisition workforce subject to this
section for that fiscal year; and

(ii) for salaries of the acquisition workforce, an amount
equal to no more than 97.5 percent of such base aggregate
salary cost.

(B) The head of the executive agency shall set forth separately
the funding levels requested in the budget justification docu-
ments submitted in support of the President’s budget submitted
to Congress under section 1105 of title 31, United States Code.

(C) Funds appropriated for education and training under this
section may not be obligated or used for any other purpose.

(2) INTERAGENCY AGREEMENTS.—The head of an executive
agency may enter into a written agreement with another agency
to participate in programs established under this section on a
reimbursable basis.

(3) TUITION ASSISTANCE.—Notwithstanding the prohibition in
section 4107(b) of title 5, United States Code, the head of each
executive agency may provide for tuition reimbursement and
education (including a full-time course of study leading to a de-
gree) for acquisition personnel in the agency related to the pur-
poses of this section.

(4) INTERN PROGRAMS.—The head of each executive agency
may establish intern programs in order to recruit highly quali-
fied and talented individuals and provide them with opportuni-
ties for accelerated promotions, career broadening assignments,
and specified training for advancement to senior acquisition po-
sitions. For such programs, the head of an executive agency,
without regard to the provisions of title 5, United States Code,
may appoint individuals to competitive GS–5, GS–7, or GS–9
positions in the General Schedule Contracting series (GS–1102)
who have graduated from baccalaureate or master’s programs
in purchasing or contracting from accredited educational insti-
tutions authorized to grant baccalaureate and master’s degrees.

(5) COOPERATIVE EDUCATION PROGRAM.—The head of each ex-
ecutive agency may establish an agencywide cooperative edu-
cation credit program for acquisition positions. Under the pro-
gram, the head of the executive agency may enter into coopera-
tive arrangements with one or more accredited institutions of
higher education which provide for such institutions to grant
undergraduate credit for work performed in such position.

(6) SCHOLARSHIP PROGRAM.—
(A) ESTABLISHMENT.—Where deemed appropriate, the

head of each executive agency may establish a scholarship
program for the purpose of qualifying individuals for ac-
quisition positions in the agency.

(B) ELIGIBILITY.—To be eligible to participate in a schol-
arship program established under this paragraph by an ex-
ecutive agency, an individual must—

(i) be accepted for enrollment or be currently enrolled
as a full-time student at an accredited educational in-
stitution authorized to grant baccalaureate or graduate
degrees (as appropriate);
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(ii) be pursuing a course of education that leads to-
ward completion of a bachelor’s, master’s, or doctor’s
degree (as appropriate) in a qualifying field of study,
as determined by the head of the agency;

(iii) sign an agreement described in subparagraph
(C) under which the participant agrees to serve a pe-
riod of obligated service in the agency in an acquisition
position in return for payment of educational assist-
ance as provided in the agreement; and

(iv) meet such other requirements as the head of the
agency prescribes.

(C) AGREEMENT.—An agreement between the head of an
executive agency and a participant in a scholarship pro-
gram established under this paragraph shall be in writing,
shall be signed by the participant, and shall include the
following provisions:

(i) The agreement of the head of the agency to pro-
vide the participant with educational assistance for a
specified number of school years, not to exceed 4, dur-
ing which the participant is pursuing a course of edu-
cation in a qualifying field of study. The assistance
may include payment of tuition, fees, books, laboratory
expenses, and a stipend.

(ii) The participant’s agreement—
(I) to accept such educational assistance,
(II) to maintain enrollment and attendance in

the course of education until completed,
(III) while enrolled in such course, to maintain

an acceptable level of academic standing (as pre-
scribed by the head of the agency), and

(IV) after completion of the course of education,
to serve as a full-time employee in an acquisition
position in the agency for a period of time of one
calendar year for each school year or part thereof
for which the participant was provided a scholar-
ship under the program.

(D) REPAYMENT.—(i) Any person participating in a pro-
gram established under this paragraph shall agree to pay
to the United States the total amount of educational assist-
ance provided to the person under the program if the per-
son is voluntarily separated from the agency or involuntar-
ily separated for cause from the agency before the end of the
period for which the person has agreed to continue in the
service of the agency in an acquisition position.

(ii) If an employee fails to fulfill the agreement to pay to
the Government the total amount of educational assistance
provided to the person under the program, a sum equal to
the amount of the educational assistance may be recovered
by the Government from the employee (or the estate of the
employee) by setoff against accrued pay, compensation,
amount of retirement credit, or other amount due the em-
ployee from the Government; and by such other method as
is provided by law for the recovery of amounts owing to the
Government.
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(iii) The head of an executive agency may waive in whole
or in part a repayment required under this paragraph if
the head of the agency determines the recovery would be
against equity and good conscience or would be contrary to
the best interests of the United States.

(E) TERMINATION OF AGREEMENT.—There shall be no re-
quirement that a position be offered to a person after such
person successfully completes a course of education required
by an agreement under this paragraph. If no position is of-
fered, the agreement shall be considered terminated.

TITLE II—DISPUTE RESOLUTION

Subtitle A—General Provisions

SEC. 201. DEFINITIONS.
In this title:

(1) The term ‘‘Defense Board’’ means the Department of De-
fense Board of Contract Appeals established pursuant to section
8(a) of the Contract Disputes Act of 1978 (41 U.S.C. 607).

(2) The term ‘‘Civilian Board’’ means the Civilian Board of
Contract Appeals established pursuant to section 8(b) of the
Contract Disputes Act of 1978 (41 U.S.C. 607).

(3) The term ‘‘Board judge’’ means a member of the Defense
Board or the Civilian Board, as the case may be.

(4) The term ‘‘Chairman’’ means the Chairman of the Defense
Board or the Civilian Board, as the case may be.

(5) The term ‘‘Board concerned’’ means—
(A) the Defense Board with respect to matters within its

jurisdiction; and
(B) the Civilian Board with respect to matters within its

jurisdiction.
(6) The term ‘‘executive agency’’—

(A) for purposes of contract disputes under section 213—
(i) with respect to contract disputes under the juris-

diction of the Defense Board, means the Department of
Defense, the Department of the Army, the Department
of the Navy, or the Department of the Air Force; and

(ii) with respect to contract disputes under the juris-
diction of the Civilian Board, has the meaning given
by section 2(2) of the Contract Disputes Act of 1978 (41
U.S.C. 601(2)) except that the term does not include the
Department of Defense, the Department of the Army,
the Department of the Navy, and the Department of the
Air Force; and

(B) for purposes of protests under section 214—
(i) with respect to protests under the jurisdiction of

the Defense Board, means the Department of Defense,
the Department of the Army, the Department of the
Navy, or the Department of the Air Force; and

(ii) with respect to protests under the jurisdiction of
the Civilian Board, has the meaning given by section
4(1) of this Act except that the term does not include
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the Department of Defense, the Department of the
Army, the Department of the Navy, and the Depart-
ment of the Air Force.

(7) The term ‘‘alternative means of dispute resolution’’ has the
meaning given by section 571(3) of title 5, United States Code.

(8) The term ‘‘protest’’ means a written objection by an inter-
ested party to any of the following:

(A) A solicitation or other request by an executive agency
for offers for a contract for the procurement of property or
services.

(B) The cancellation of such a solicitation or other re-
quest.

(C) An award or proposed award of such a contract.
(D) A termination or cancellation of an award of such a

contract, if the written objection contains an allegation that
the termination or cancellation is based in whole or in part
on improprieties concerning the award of the contract.

(9) The term ‘‘interested party’’, with respect to a contract or
a solicitation or other request for offers, means an actual or pro-
spective bidder or offeror whose direct economic interest would
be affected by the award of the contract or by failure to award
the contract.

(10) The term ‘‘prevailing party’’, with respect to a determina-
tion of the Board under section 214(h)(2) that a decision of a
contracting officer violates a statute or regulation, means a
party that demonstrated such violation.

SEC. 202. MEMBERSHIP.
(a) APPOINTMENT.—(1)(A) The Defense Board shall consist of

judges appointed by the Chairman, without regard to political affili-
ation and solely on the basis of the professional qualifications re-
quired to perform the duties and responsibilities of a Defense Board
judge, from a register of applicants maintained by the Defense
Board.

(B) The Civilian Board shall consist of judges appointed by the
Chairman, without regard to political affiliation and solely on the
basis of the professional qualifications required to perform the du-
ties and responsibilities of a Civilian Board judge, from a register
of applicants maintained by the Civilian Board.

(2) The members of the Defense Board and the Civilian Board
shall be selected and appointed to serve in the same manner as ad-
ministrative law judges appointed pursuant to section 3105 of title
5, United States Code, with an additional requirement that such
members shall have had not fewer than five years of experience in
public contract law.

(3) Notwithstanding paragraph (2) and subject to subsection (b),
the following persons shall serve as Board judges:

(A) For the Defense Board, any full-time member of the
Armed Services Board of Contract Appeals serving as such on
the day before the effective date of this title.

(B) For the Civilian Board, any full-time member of any
agency board of contract appeals other than the Armed Services
Board of Contract Appeals serving as such on the day before the
effective date of this title.
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(C) For either the Defense Board or the Civilian Board, any
person serving on the day before the date of the enactment of
this title in a position at a level of assistant general counsel or
higher with authority delegated from the Comptroller General
to decide bid protests under subchapter V of chapter 35 of title
31, United States Code.

(b) REMOVAL.—Members of the Defense Board and the Civilian
Board shall be subject to removal in the same manner as adminis-
trative law judges, as provided in section 7521 of title 5, United
States Code.

(c) COMPENSATION.—Compensation for the Chairman of the De-
fense Board and the Chairman of the Civilian Board and all other
members of each Board shall be determined under section 5372a of
title 5, United States Code.
SEC. 203. CHAIRMAN.

(a) DESIGNATION.—(1)(A) The Chairman of the Defense Board
shall be designated by the Secretary of Defense to serve for a term
of five years. The Secretary shall select the Chairman from among
sitting judges each of whom has had at least five years of service—

(i) as a member of the Armed Services Board of Contract Ap-
peals; or

(ii) in a position at a level of assistant general counsel or
higher with authority delegated from the Comptroller General
to decide bid protests under subchapter V of chapter 35 of title
31, United States Code (as in effect on the day before the effec-
tive date of this title).

(B) The Chairman of the Civilian Board shall be designated by
the Administrator of General Services to serve for a term of five
years. The Administrator shall select the Chairman from among sit-
ting judges each of whom has had at least five years of service—

(i) as a member of an agency board of contract appeals other
than the Armed Services Board of Contract Appeals; or

(ii) in a position at a level of assistant general counsel or
higher with authority delegated from the Comptroller General
to decide bid protests under subchapter V of chapter 35 of title
31, United States Code (as in effect on the day before the effec-
tive date of this title).

(2) A Chairman of a Board may continue to serve after the expira-
tion of the Chairman’s term until a successor has taken office. A
Chairman may be reappointed any number of times.

(b) RESPONSIBILITIES.—The Chairman of the Defense Board or
the Civilian Board, as the case may be, shall be responsible on be-
half of the Board for the executive and administrative operation of
the Board, including functions of the Board with respect to the fol-
lowing:

(1) The selection, appointment, and fixing of the compensa-
tion of such personnel, pursuant to part III of title 5, United
States Code, as the Chairman considers necessary or appro-
priate, including a Clerk of the Board, a General Counsel, and
clerical and legal assistance for Board judges.

(2) The supervision of personnel employed by or assigned to
the Board, and the distribution of work among such personnel.

(3) The operation of an Office of the Clerk of the Board, in-
cluding the receipt of all filings made with the Board, the as-
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signment of cases, and the maintenance of all records of the
Board.

(4) The prescription of such rules and regulations as the
Chairman considers necessary or appropriate for the adminis-
tration and management of the Board.

(c) VICE CHAIRMEN.—The Chairman of the Defense Board or the
Civilian Board, as the case may be, may designate up to four other
Board judges as Vice Chairmen. The Chairman may divide the
Board into two divisions, one for handling contract disputes and
one for handling protests, and, if such division is made, shall as-
sign a Vice Chairman to head each division. The Vice Chairmen,
in the order designated by the Chairman, shall act in the place and
stead of the Chairman during the absence of the Chairman.
SEC. 204. RULEMAKING AUTHORITY.

The Chairman of the Defense Board and the Chairman of the Ci-
vilian Board shall jointly issue and maintain—

(1) such procedural rules and regulations as are necessary to
the exercise of the functions of the Boards under sections 213
and 214; and

(2) statements of policy of general applicability with respect
to such functions.

SEC. 205. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated for fiscal year 1997 and

each succeeding fiscal year such sums as may be necessary to carry
out the provisions of this title. Funds for the activities of each Board
shall be separately appropriated for such purpose. Funds appro-
priate pursuant to this section shall remain available until ex-
pended.

Subtitle B—Functions of the Defense and
Civilian Boards of Contract Appeals

SEC. 211. ALTERNATIVE DISPUTE RESOLUTION SERVICES.
(a) REQUIREMENT TO PROVIDE SERVICES UPON REQUEST.—The

Defense Board and the Civilian Board shall each provide alter-
native means of dispute resolution for any disagreement regarding
a contract or prospective contract of an executive agency upon the
request of all parties to the disagreement.

(b) PERSONNEL QUALIFIED TO ACT.—Each Board judge and each
attorney employed by the Board concerned shall be considered to be
qualified to act for the purpose of conducting alternative means of
dispute resolution under this section.

(c) SERVICES TO BE PROVIDED WITHOUT CHARGE.—Any services
provided by the Board concerned or any Board judge or employee
pursuant to this section shall be provided without charge.

(d) RECUSAL OF CERTAIN PERSONNEL UPON REQUEST.—In the
event that a matter which is presented to the Board concerned for
alternative means of dispute resolution, pursuant to this section,
later becomes the subject of formal proceedings before such Board,
any Board judge or employee who was involved in the alternative
means of dispute resolution shall, if requested by any party to the
formal proceeding, take no part in that proceeding.
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SEC. 212. ALTERNATIVE DISPUTE RESOLUTION OF DISPUTES AND
PROTESTS SUBMITTED TO BOARDS.

With reasonable promptness after the submission to the Defense
Board or the Civilian Board of a contract dispute under section 213
or a bid protest under section 214, a Board judge to whom the con-
tract dispute or protest is assigned shall request the parties to meet
with a Board judge, or an attorney employed by the Board con-
cerned, for the purpose of attempting to resolve the dispute or pro-
test through alternative means of dispute resolution. Formal pro-
ceedings in the appeal shall then be suspended until such time as
any party or a Board judge to whom the dispute or protest is as-
signed determines that alternative means of dispute resolution are
not appropriate for resolution of the dispute or protest.
SEC. 213. CONTRACT DISPUTES.

The Defense Board shall have jurisdiction as provided by section
8(a) of the Contract Disputes Act of 1978 (41 U.S.C. 601–613). The
Civilian Board shall have jurisdiction as provided by section 8(b)
of such Act.
SEC. 214. PROTESTS.

(a) REVIEW REQUIRED UPON REQUEST.—Upon request of an inter-
ested party in connection with any procurement conducted by an ex-
ecutive agency, the Defense Board or the Civilian Board, as the case
may be, shall review, as provided in this section, any decision by
the head of the executive agency alleged to violate a statute or regu-
lation. A decision or order of the Board concerned pursuant to this
section shall not be subject to interlocutory appeal or review.

(b) STANDARD OF REVIEW.—In deciding a protest, the Board con-
cerned may consider all evidence that is relevant to the decision
under protest. It shall accord a presumption of correctness to the de-
cision under protest. The protester may rebut such presumption by
showing, by a preponderance of the evidence, that the decision was
arbitrary or capricious or violated a statute or regulation.

(c) NOTIFICATION.—Within one day after the receipt of a protest,
the Board concerned shall notify the executive agency involved of the
protest.

(d) SUSPENSION OF CONTRACT AWARD.—(1) Except as provided in
paragraph (2) of this subsection, a contract may not be awarded in
any procurement after the executive agency has received notice of a
protest with respect to such procurement from the Board concerned
and while the protest is pending.

(2) The head of the procuring activity responsible for award of a
contract may authorize the award of the contract (notwithstanding
a protest of which the executive agency has notice under this sec-
tion)—

(A) upon a written finding that urgent and compelling cir-
cumstances which significantly affect interests of the United
States will not permit waiting for the decision of the Board con-
cerned under this section; and

(B) after the Board concerned is advised of that finding.
(3) A finding may not be made under paragraph (2)(A) of this

subsection unless the award of the contract is otherwise likely to
occur within 30 days after the making of such finding.
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(4) The suspension of the award under paragraph (1) shall not
preclude the executive agency concerned from continuing the pro-
curement process up to but not including the award of the contract.

(e) SUSPENSION OF CONTRACT PERFORMANCE.—(1) A contractor
awarded an executive agency contract may, during the period de-
scribed in paragraph (4), begin performance of the contract and en-
gage in any related activities that result in obligations being in-
curred by the United States under the contract unless the contract-
ing officer responsible for the award of the contract withholds au-
thorization to proceed with performance of the contract.

(2) The contracting officer may withhold an authorization to pro-
ceed with performance of the contract during the period described
in paragraph (4) if the contracting officer determines in writing
that—

(A) a protest is likely to be filed; and
(B) the immediate performance of the contract is not in the

best interests of the United States.
(3)(A) If the executive agency awarding the contract receives notice

of a protest in accordance with this section during the period de-
scribed in paragraph (4)—

(i) the contracting officer may not authorize performance of
the contract to begin while the protest is pending; or

(ii) if authorization for contract performance to proceed was
not withheld in accordance with paragraph (2) before receipt of
the notice, the contracting officer shall immediately direct the
contractor to cease performance under the contract and to sus-
pend any related activities that may result in additional obliga-
tions being incurred by the United States under that contract.

(B) Performance and related activities suspended pursuant to sub-
paragraph (A)(ii) by reason of a protest may not be resumed while
the protest is pending.

(C) The head of the procuring activity may authorize the perform-
ance of the contract (notwithstanding a protest of which the execu-
tive agency has notice under this section)—

(i) upon a written finding that urgent and compelling cir-
cumstances that significantly affect interests of the United
States will not permit waiting for the decision concerning the
protest by the Board concerned; and

(ii) after the Board concerned is notified of that finding.
(4) The period referred to in paragraphs (2) and (3)(A), with re-

spect to a contract, is the period beginning on the date of the con-
tract award and ending on the later of—

(A) the date that is 10 days after the date of the contract
award; or

(B) the date that is 5 days after the debriefing date offered
to an unsuccessful offeror for any debriefing that is requested
and, when requested, is required.

(f) The authority of the head of the procuring activity to make
findings and to authorize the award and performance of contracts
under subsections (d) and (e) of this section may not be delegated.

(g) PROCEDURES.—
(1) PROCEEDINGS AND DISCOVERY.—The Board concerned

shall conduct proceedings and allow such discovery to the mini-
mum extent necessary for the expeditious, fair, and cost-effective
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resolution of the protest. The Board concerned shall limit dis-
covery to material which is relevant to the grounds of protest
or to such affirmative defenses as the executive agency involved,
or any intervenor supporting the agency, may raise.

(2) PRIORITY.—The Board concerned shall give priority to
protests filed under this section over contract disputes and al-
ternative dispute services. Except as provided in paragraph (3),
the Board concerned shall issue its final decision within 65
days after the date of the filing of the protest, unless the Chair-
man determines that the specific and unique circumstances of
the protest require a longer period, in which case the Board
concerned shall issue such decision within the longer period de-
termined by the Chairman. An amendment that adds a new
ground of protest should be resolved, to the maximum extent
practicable, within the time limits established for resolution of
the initial protest.

(3) THRESHOLD.—(A) Except as provided in subparagraph
(B), any protest in which the anticipated value of the contract
award that will result from the protested procurement, as esti-
mated by the executive agency involved, is less than $20,000,000
shall be considered under simplified rules of procedure. Such
simplified rules shall provide that discovery in such protests
shall be in writing only. Such protests shall be decided by a
single Board judge. The Board concerned shall issue its final
decision in each such protest within 40 days after the date of
the filing of the protest, unless the Chairman determines that
the specific and unique circumstances of the protest require a
longer period, in which case the Board concerned shall issue
such decision within the longer period determined by the Chair-
man.

(B) If the Chairman of the Board concerned determines that
special and unique circumstances of a protest that would other-
wise qualify for the simplified rules described in subparagraph
(A), including the complexity of a protest, requires the use of
full procedures as described in paragraphs (1) and (2), the
Chairman shall use such procedures in lieu of the simplified
rules described in subparagraph (A).

(4) CALCULATION OF TIME FOR ADR.—In calculating time for
purposes of paragraph (2) or (3) of this subsection, any days
during which proceedings are suspended for the purpose of at-
tempting to resolve the protest by alternative means of dispute
resolution, up to a maximum of 20 days, shall not be counted.

(5) DISMISSAL OF FRIVOLOUS PROTESTS.—The Board con-
cerned may dismiss a protest that the Board concerned deter-
mines—

(A) is frivolous,
(B) has been brought or pursued in bad faith; or
(C) does not state on its face a valid basis for protest.

(6) PAYMENT OF COSTS FOR FRIVOLOUS PROTESTS.—(A) If the
Board concerned expressly finds that a protest or a portion of
a protest is frivolous or has been brought or pursued in bad
faith, the Board concerned shall declare that the protester or
other interested party who joins the protest is liable to the Unit-
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ed States for payment of the costs described in subparagraph
(B) unless—

(i) special circumstances would make such payment un-
just; or

(ii) the protester obtains documents or other information
after the protest is filed with the Board concerned that es-
tablishes that the protest or a portion of the protest is frivo-
lous or has been brought or pursued in bad faith, and the
protester then promptly withdraws the protest or portion of
the protest.

(B) The costs referred to in subparagraph (A) are all of the
costs incurred by the United States of reviewing the protest, or
of reviewing that portion of the protest for which the finding is
made, including the fees and other expenses (as defined in sec-
tion 2412(d)(2)(A) of title 28, United States Code) incurred by
the United States in defending the protest.

(h) DECISIONS AND CORRECTIVE ACTIONS ON PROTESTS.—(1) In
making a decision on protests filed under this section, the Board
concerned shall accord due weight to the goals of economic and effi-
cient procurement, and shall take due account of the rule of preju-
dicial error.

(2) If the Board concerned determines that a decision of the head
of the executive agency violates a statute or regulation, the Board
concerned may order the agency (or its head) to take such corrective
action as the Board concerned considers appropriate. Corrective ac-
tion includes requiring that the executive agency—

(A) refrain from exercising any of its options under the con-
tract;

(B) recompete the contract immediately;
(C) issue a new solicitation;
(D) terminate the contract;
(E) award a contract consistent with the requirements of such

statute and regulation;
(F) implement any combination of requirements under sub-

paragraphs (A), (B), (C), (D), and (E); or
(G) implement such other actions as the Board concerned de-

termines necessary.
(3) If the Board concerned orders corrective action after the con-

tract award, the affected contract shall be presumed valid as to all
goods or services delivered and accepted under the contract before
the corrective action was ordered.

(4) Any agreement that provides for the dismissal of a protest and
involves a direct or indirect expenditure of appropriated funds shall
be submitted to the Board concerned and shall be made a part of
the public record (subject to any protective order considered appro-
priate by the Board concerned) before dismissal of the protest.

(i) AUTHORITY TO DECLARE ENTITLEMENT TO COSTS.—(1)(A)
Whenever the Board concerned determines that a decision of a con-
tracting officer violates a statute or regulation, it may, in accord-
ance with section 1304 of title 31, United States Code, further de-
clare an appropriate prevailing party to be entitled to the costs of—

(i) filing and pursuing the protest, including reasonable attor-
neys’ fees and consultant and expert witness fees, and

(ii) bid and proposal preparation.
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(B) No party (other than a small business concern (within the
meaning of section 3(a) of the Small Business Act)) may be declared
entitled under this paragraph to costs for—

(i) consultant and expert witness fees that exceed the highest
rate of compensation for expert witnesses paid by the Federal
Government, or

(ii) attorneys’ fees that exceed $150 per hour unless the Board
concerned, on a case by case basis, determines that an increase
in the cost of living or a special factor, such as the limited
availability of qualified attorneys for the proceedings involved,
justifies a higher fee.

(2) Payment of amounts due from an agency under paragraph (1)
or under the terms of a settlement agreement under subsection (h)(4)
shall be made from the appropriation made by section 1304 of title
31, United States Code, for the payment of judgments. The executive
agency concerned shall reimburse that appropriation account out of
funds available for the procurement.

(j) APPEALS.—A final decision of the Board concerned may be ap-
pealed as set forth in section 8(g)(1) of the Contract Disputes Act of
1978 by the head of the executive agency concerned and by any in-
terested party, including interested parties who intervene in any
protest filed under this section.

(k) ADDITIONAL RELIEF.—Nothing contained in this section shall
affect the power of the Board concerned to order any additional re-
lief which it is authorized to provide under any statute or regula-
tion.

(l) NONEXCLUSIVITY OF REMEDIES.—Nothing contained in this
section shall affect the right of any interested party to file a protest
with the contracting agency or to file an action in the United States
Court of Federal Claims or in a United States district court.
SEC. 215. APPLICABILITY TO CERTAIN CONTRACTS.

(a) CONTRACTS AT OR BELOW THE SIMPLIFIED ACQUISITION
THRESHOLD.—Notwithstanding section 33 of this Act, the authority
conferred on the Defense Board and the Civilian Board by this title
is applicable to contracts in amounts not greater than the simplified
acquisition threshold.

(b) CONTRACTS FOR COMMERCIAL ITEMS.—Notwithstanding sec-
tion 34 of this Act, the authority conferred on the Defense Board
and the Civilian Board by this title is applicable to contracts for the
procurement of commercial items.

FEDERAL ACQUISITION STREAMLINING ACT OF 1994

* * * * * * *

TITLE V—ACQUISITION MANAGEMENT

Subtitle A—Armed Services Acquisitions

SEC. 5001. PERFORMANCE BASED MANAGEMENT.
(a) * * *
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(b) ENHANCED SYSTEM OF PERFORMANCE INCENTIVES.—(1) Within
one year after the date of the enactment of this Act, the Secretary
of Defense shall review the incentives and personnel actions avail-
able to the Secretary of Defense for encouraging excellence in the
management of defense acquisition programs and provide an en-
hanced system of incentives to facilitate the achievement of goals
approved or defined pursuant to section 2220(a) of title 10, United
States Code.

(2) The enhanced system of incentives shall, to the maximum ex-
tent consistent with applicable law—

ø(1)¿ (A) relate pay to performance (including the extent to
which the performance of personnel in such programs contrib-
utes to achieving the cost goals, performance goals, and sched-
ule goals established for acquisition programs of the Depart-
ment of Defense pursuant to section 2220(a) of title 10, as
added by subsection (a)); and

ø(2)¿ (B) provide for consideration, in personnel evaluations
and promotion decisions, of the extent to which the perform-
ance of personnel in such programs contributes to achieving
the cost goals, performance goals, and schedule goals estab-
lished for acquisition programs of the Department of Defense
pursuant to section 2220(a) of title 10, United States Code, as
added by subsection (a).

(3) The Secretary shall include in the enhanced system of incen-
tives the following:

(A) Pay bands.
(B) Significant and material pay and promotion incentives to

be awarded, and significant and material unfavorable person-
nel actions to be imposed, under the system exclusively, or pri-
marily, on the basis of the contributions of personnel to the per-
formance of the acquisition program in relation to cost goals,
performance goals, and schedule goals.

(C) Provisions for pay incentives and promotion incentives to
be awarded under the system.

* * * * * * *
SEC. 5002. REVIEW OF ACQUISITION PROGRAM CYCLE.

(a) REVIEW.—The Secretary of Defense shall review the regula-
tions of the Department of Defense (1) to ensure that acquisition
program cycle procedures are focused on achieving the goals that
are consistent with the program baseline description established
pursuant to section 2435 of title 10, United States Codeø.¿; (2) to
ensure that the regulations compress the time periods associated
with developing, procuring, and making operational new systems;
and (3) to ensure that Department of Defense directives relating to
development and procurement of information systems (numbered in
the 8000 series) and the Department of Defense directives numbered
in the 5000 series are consolidated into one series of directives that
is consistent with such compressed time periods.

* * * * * * *
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Subtitle B—Civilian Agency Acquisitions

SEC. 5051. PERFORMANCE BASED MANAGEMENT.
(a) * * *

* * * * * * *
(c) ENHANCED SYSTEM OF PERFORMANCE INCENTIVES.—(1) Within

one year after the date of the enactment of this Act, the Deputy
Director for Management of the Office of Management and Budget,
in consultation with appropriate officials in other departments and
agencies of the Federal Government, shall, to the maximum extent
consistent with applicable law—

ø(1)¿ (A) establish policies and procedures for the heads of
such departments and agencies to designate acquisition posi-
tions and manage employees (including the accession, edu-
cation, training and career development of employees) in the
designated acquisition positions; and

ø(2)¿ (B) review the incentives and personnel actions avail-
able to the heads of departments and agencies of the Federal
Government for encouraging excellence in the acquisition
workforce of the Federal Government and provide an enhanced
system of incentives for the encouragement of excellence in
such workforce which—

ø(A)¿ (i) relates pay to performance (including the extent
to which the performance of personnel in such workforce
contributes to achieving the cost goals, schedule goals, and
performance goals established for acquisition programs
pursuant to section 313(b) of the Federal Property and Ad-
ministrative Services Act of 1949, as added by subsection
(a)); and

ø(B)¿ (ii) provides for consideration, in personnel evalua-
tions and promotion decisions, of the extent to which the
performance of personnel in such workforce contributes to
achieving such cost goals, schedule goals, and performance
goals.

(2) The Deputy Director shall include in the enhanced system of
incentives under paragraph (1)(B) the following:

(A) Pay bands.
(B) Significant and material pay and promotion incentives to

be awarded, and significant and material unfavorable person-
nel actions to be imposed, under the system exclusively, or pri-
marily, on the basis of the contributions of personnel to the per-
formance of the acquisition program in relation to cost goals,
performance goals, and schedule goals.

(C) Provisions for pay incentives and promotion incentives to
be awarded under the system.

* * * * * * *
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Subtitle C—Pilot Programs

SEC. 5061. OFPP TEST PROGRAM FOR EXECUTIVE AGENCIES.
(a) * * *

* * * * * * *
ø(j) COMMENCEMENT AND EXPIRATION OF AUTHORITY.—(1) The

Administrator may not exercise the authority to conduct a test
under subsection (a) in an agency and to award contracts under
such a test before the date on which the head of the agency cer-
tifies to Congress under section 30A(a)(2) of the Office of Federal
Procurement Policy Act that the agency has implemented a full
FACNET capability.

ø(2) The authority to conduct a test under subsection (a) in an
agency and to award contracts under such a test shall expire 4
years after the date on which the head of the agency makes the
certification referred to in paragraph (1). Contracts entered into be-
fore such authority expires in an agency pursuant to a test shall
remain in effect, notwithstanding the expiration of the authority to
conduct the test under this section.¿

(j) COMMENCEMENT AND EXPIRATION OF AUTHORITY.—The au-
thority to conduct a test under subsection (a) in an agency and to
award contracts under such a test shall take effect on August 1,
1995, and shall expire on August 1, 2000. Contracts entered into be-
fore such authority expires in an agency pursuant to a test shall re-
main in effect, notwithstanding the expiration of the authority to
conduct the test under this section.

* * * * * * *
SEC. 5064. DEPARTMENT OF DEFENSE ACQUISITION PILOT PRO-

GRAMS.
(a) IN GENERAL.—The Secretary of Defense is authorized to des-

ignate the following defense acquisition programs for participation
in the defense acquisition pilot program authorized by section 809
of the National Defense Authorization Act for Fiscal Year 1991 (10
U.S.C. 2430 note):

(1) * * *

* * * * * * *
(6) JOINT STANDOFF WEAPON UNITARY VARIANT (JSOW-UV).—

The Joint Standoff Weapon Unitary Variant program with re-
spect to all contracts directly related to the development and
procurement of an air-delivered, standoff weapon that incor-
porates a global positioning system-aided inertial navigation
system, a data link capability, and a unitary warhead.

* * * * * * *
(c) SPECIAL AUTHORITY.—The authority delegated under sub-

section (a) may include authority for the Secretary of Defense—
(1) to apply any amendment or repeal of a provision of law

made in this Act to the pilot programs before the effective date
of such amendment or repeal; øand¿

(2) to apply to a procurement of items other than commercial
items under such programs—
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(A) any authority provided in this Act (or in an amend-
ment made by a provision of this Act) to waive a provision
of law in the case of commercial items, and

(B) any exception applicable under this Act (or an
amendment made by a provision of this Act) in the case of
commercial items,

before the effective date of such provision (or amendment) to
the extent that the Secretary determines necessary to test the
application of such waiver or exception to procurements of
items other than commercial itemsø.¿; and

(3) with respect to the program described in subsection
(a)(6)—

(A) to apply any amendment or repeal of a provision of
law made in the Federal Acquisition Reform Act of 1995 to
the pilot program before the effective date of such amend-
ment or repeal; and

(B) to apply to a procurement of items other than com-
mercial items under such program any waiver or exception
applicable under the Federal Acquisition Streamlining Act
of 1994 (Public Law 103–355) or the Federal Acquisition
Reform Act of 1995 (or an amendment made by a provision
of either Act) in the case of commercial items before the ef-
fective date of such provision (or amendment), to the extent
that the Secretary determines necessary to test the applica-
tion of such waiver or exception to procurements of items
other than commercial items.

* * * * * * *

TITLE VII—SMALL BUSINESS AND
SOCIOECONOMIC LAWS

Subtitle A—Small Business Laws

* * * * * * *
SEC. 7102. CONTRACTING PROGRAM FOR CERTAIN SMALL BUSINESS

CONCERNS.
(a) PROCUREMENT PROCEDURES AUTHORIZED.—(1) To facilitate

the attainment of a goal for the participation of small business con-
cerns owned and controlled by socially and economically disadvan-
taged individuals that is established for a Federal agency pursuant
to section 15(g)(1) of the Small Business Act (15 U.S.C. 644(g)(1)),
the head of the agency may enter into contracts using—

(A) øless than full and open competition¿ procedures other
than competitive procedures by restricting the competition for
such awards to small business concerns owned and controlled
by socially and economically disadvantaged individuals de-
scribed in subsection (d)(3)(C) of section 8 of the Small Busi-
ness Act (15 U.S.C. 637); and
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(B) a price evaluation preference not in excess of 10 percent
when evaluating an offer received from such a small business
concern as the result of an unrestricted solicitation.

* * * * * * *

TITLE 31, UNITED STATES CODE

* * * * * * *

CHAPTER 13—APPROPRIATIONS

* * * * * * *

SUBCHAPTER III—LIMITATIONS, EXCEPTIONS, AND
PENALTIES

* * * * * * *

§ 1352. Limitation on use of appropriated funds to influence
certain Federal contracting and financial trans-
actions

(a) * * *
(b)(1) * * *
(2) A declaration filed by a person pursuant to paragraph (1)(A)

of this subsection in connection with a Federal contract, grant,
loan, or cooperative agreement shall contain—

(A) a statement setting forth whether such person—
(i) has made any payment with respect to that Federal

contract, grant, loan, or cooperative agreement, using
funds other than appropriated funds, which would be pro-
hibited by subsection (a) of this section if the payment
were paid for with appropriated funds; or

(ii) has agreed to make any such payment; and

* * * * * * *
ø(C) a certification that the person making the declaration

has not made, and will not make, any payment prohibited by
subsection (a).¿

* * * * * * *

CHAPTER 35—ACCOUNTING AND COLLECTION

* * * * * * *

øSUBCHAPTER V—PROCUREMENT PROTEST SYSTEM
ø3551. Definitions.
ø3552. Protests by interested parties concerning procurement actions.
ø3553. Review of protests; effect on contracts pending decision.
ø3554. Decisions on protests.
ø3555. Regulations; authority of Comptroller General to verify assertions.
ø3556. Nonexclusivity of remedies; matters included in agency record.¿

* * * * * * *
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øSUBCHAPTER V—PROCUREMENT PROTEST SYSTEM

ø§ 3551. Definitions
øIn this subchapter—

ø(1) The term ‘‘protest’’ means a written objection by an in-
terested party to any of the following:

ø(A) A solicitation or other request by a Federal agency
for offers for a contract for the procurement of property or
services.

ø(B) The cancellation of such a solicitation or other re-
quest.

ø(C) An award or proposed award of such a contract.
ø(D) A termination or cancellation of an award of such

a contract, if the written objection contains an allegation
that the termination or cancellation is based in whole or
in part on improprieties concerning the award of the con-
tract.

ø(2) The term ‘‘interested party’’, with respect to a contract
or proposed contract described in paragraph (1), means an ac-
tual or prospective bidder or offeror whose direct economic in-
terest would be affected by the award of the contract or by fail-
ure to award the contract.

ø(3) The term ‘‘Federal agency’’ has the meaning given such
term by section 3 of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 472).

ø§ 3552. Protests by interested parties concerning procure-
ment actions

øA protest concerning an alleged violation of a procurement stat-
ute or regulation shall be decided by the Comptroller General if
filed in accordance with this subchapter. An interested party who
has filed a protest under section 111(f) of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 759(f)) with respect
to a procurement or proposed procurement may not file a protest
with respect to that procurement under this subchapter.

ø§ 3553. Review of protests; effect on contracts pending deci-
sion

ø(a) Under procedures prescribed under section 3555 of this title,
the Comptroller General shall decide a protest submitted to the
Comptroller General by an interested party.

ø(b)(1) Within one day after the receipt of a protest, the Comp-
troller General shall notify the Federal agency involved of the pro-
test.

ø(2) Except as provided in paragraph (3) of this subsection, a
Federal agency receiving a notice of a protested procurement under
paragraph (1) of this subsection shall submit to the Comptroller
General a complete report (including all relevant documents) on
the protested procurement—

ø(A) within 35 days after the date of the agency’s receipt of
that notice;

ø(B) if the Comptroller General, upon a showing by the Fed-
eral agency, determines (and states the reasons in writing)
that the specific circumstances of the protest require a longer
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period, within the longer period determined by the Comptroller
General; or

ø(C) in a case determined by the Comptroller General to be
suitable for the express option under section 3554(a)(2) of this
title, within 20 days after the date of the Federal agency’s re-
ceipt of that determination.

ø(3) A Federal agency need not submit a report to the Comptrol-
ler General pursuant to paragraph (2) of this subsection if the
agency is sooner notified by the Comptroller General that the pro-
test concerned has been dismissed under section 3554(a)(3) of this
title.

ø(c)(1) Except as provided in paragraph (2) of this subsection, a
contract may not be awarded in any procurement after the Federal
agency has received notice of a protest with respect to such pro-
curement from the Comptroller General and while the protest is
pending.

ø(2) The head of the procuring activity responsible for award of
a contract may authorize the award of the contract (notwithstand-
ing a protest of which the Federal agency has notice under this sec-
tion)—

ø(A) upon a written finding that urgent and compelling cir-
cumstances which significantly affect interests of the United
States will not permit waiting for the decision of the Comptrol-
ler General under this subchapter; and

ø(B) after the Comptroller General is advised of that finding.
ø(3) A finding may not be made under paragraph (2)(A) of this

subsection unless the award of the contract is otherwise likely to
occur within 30 days after the making of such finding.

ø(d)(1) A contractor awarded a Federal agency contract may, dur-
ing the period described in paragraph (4), begin performance of the
contract and engage in any related activities that result in obliga-
tions being incurred by the United States under the contract unless
the contracting officer responsible for the award of the contract
withholds authorization to proceed with performance of the con-
tract.

ø(2) The contracting officer may withhold an authorization to
proceed with performance of the contract during the period de-
scribed in paragraph (4) if the contracting officer determines in
writing that—

ø(A) a protest is likely to be filed; and
ø(B) the immediate performance of the contract is not in the

best interests of the United States.
ø(3)(A) If the Federal agency awarding the contract receives no-

tice of a protest in accordance with this section during the period
described in paragraph (4)—

ø(i) the contracting officer may not authorize performance of
the contract to begin while the protest is pending; or

ø(ii) if authorization for contract performance to proceed was
not withheld in accordance with paragraph (2) before receipt of
the notice, the contracting officer shall immediately direct the
contractor to cease performance under the contract and to sus-
pend any related activities that may result in additional obli-
gations being incurred by the United States under that con-
tract.
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ø(B) Performance and related activities suspended pursuant to
subparagraph (A)(ii) by reason of a protest may not be resumed
while the protest is pending.

ø(C) The head of the procuring activity may authorize the per-
formance of the contract (notwithstanding a protest of which the
Federal agency has notice under this section)—

ø(i) upon a written finding that—
ø(I) performance of the contract is in the best interests

of the United States; or
ø(II) urgent and compelling circumstances that signifi-

cantly affect interests of the United States will not permit
waiting for the decision of the Comptroller General con-
cerning the protest; and

ø(ii) after the Comptroller General is notified of that finding.
ø(4) The period referred to in paragraphs (2) and (3)(A), with re-

spect to a contract, is the period beginning on the date of the con-
tract award and ending on the later of—

ø(A) the date that is 10 days after the date of the contract
award; or

ø(B) the date that is 5 days after the debriefing date offered
to an unsuccessful offeror for any debriefing that is requested
and, when requested, is required.

ø(e) The authority of the head of the procuring activity to make
findings and to authorize the award and performance of contracts
under subsections (c) and (d) of this section may not be delegated.

ø(f)(1) Within such deadlines as the Comptroller General pre-
scribes, upon request each Federal agency shall provide to an inter-
ested party any document relevant to a protested procurement ac-
tion (including the report required by subsection (b)(2) of this sec-
tion) that would not give that party a competitive advantage and
that the party is otherwise authorized by law to receive.

ø(2)(A) The Comptroller General may issue protective orders
which establish terms, conditions, and restrictions for the provision
of any document to a party under paragraph (1), that prohibit or
restrict the disclosure by the party of information described in sub-
paragraph (B) that is contained in such a document.

ø(B) Information referred to in subparagraph (A) is procurement
sensitive information, trade secrets, or other proprietary or con-
fidential research, development, or commercial information.

ø(C) A protective order under this paragraph shall not be consid-
ered to authorize the withholding of any document or information
from Congress or an executive agency.

ø§ 3554. Decisions on protests
ø(a)(1) To the maximum extent practicable, the Comptroller Gen-

eral shall provide for the inexpensive and expeditious resolution of
protests under this subchapter. Except as provided under para-
graph (2) of this subsection, the Comptroller General shall issue a
final decision concerning a protest within 125 days after the date
the protest is submitted to the Comptroller General.

ø(2) The Comptroller General shall, by regulation prescribed pur-
suant to section 3555 of this title, establish an express option for
deciding those protests which the Comptroller General determines
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suitable for resolution within 65 days after the date the protest is
submitted.

ø(3) An amendment to a protest that adds a new ground of pro-
test, if timely made, should be resolved, to the maximum extent
practicable, within the time limit established under paragraph (1)
of this subsection for final decision of the initial protest. If an
amended protest cannot be resolved within such time limit, the
Comptroller General may resolve the amended protest through the
express option under paragraph (2) of this subsection.

ø(4) The Comptroller General may dismiss a protest that the
Comptroller General determines is frivolous or which, on its face,
does not state a valid basis for protest.

ø(b)(1) With respect to a solicitation for a contract, or a proposed
award or the award of a contract, protested under this subchapter,
the Comptroller General may determine whether the solicitation,
proposed award, or award complies with statute and regulation. If
the Comptroller General determines that the solicitation, proposed
award, or award does not comply with a statute or regulation, the
Comptroller General shall recommend that the Federal agency—

ø(A) refrain from exercising any of its options under the con-
tract;

ø(B) recompete the contract immediately;
ø(C) issue a new solicitation;
ø(D) terminate the contract;
ø(E) award a contract consistent with the requirements of

such statute and regulation;
ø(F) implement any combination of recommendations under

clauses (A), (B), (C), (D), and (E); or
ø(G) implement such other recommendations as the Comp-

troller General determines to be necessary in order to promote
compliance with procurement statutes and regulations.

ø(2) If the head of the procuring activity responsible for a con-
tract makes a finding under section 3553(d)(2)(A)(i) of this title, the
Comptroller General shall make recommendations under this sub-
section without regard to any cost or disruption from terminating,
recompeting, or reawarding the contract.

ø(3) If the Federal agency fails to implement fully the rec-
ommendations of the Comptroller General under this subsection
with respect to a solicitation for a contract or an award or proposed
award of a contract within 60 days after receiving the recommenda-
tions, the head of the procuring activity responsible for that con-
tract shall report such failure to the Comptroller General not later
than 5 days after the end of such 60-day period.

ø(c)(1) If the Comptroller General determines that a solicitation
for a contract or a proposed award or the award of a contract does
not comply with a statute or regulation, the Comptroller General
may recommend that the Federal agency conducting the procure-
ment pay to an appropriate interested party the costs of—

ø(A) filing and pursuing the protest, including reasonable at-
torneys’ fees and consultant and expert witness fees; and

ø(B) bid and proposal preparation.
ø(2) No party (other than a small business concern (within the

meaning of section 3(a) of the Small Business Act)) may be paid,



172

pursuant to a recommendation made under the authority of para-
graph (1)—

ø(A) costs for consultant and expert witness fees that exceed
the highest rate of compensation for expert witnesses paid by
the Federal Government; or

ø(B) costs for attorneys’ fees that exceed $150 per hour un-
less the agency determines, based on the recommendation of
the Comptroller General on a case by case basis, that an in-
crease in the cost of living or a special factor, such as the lim-
ited availability of qualified attorneys for the proceedings in-
volved, justifies a higher fee.

ø(3) If the Comptroller General recommends under paragraph (1)
that a Federal agency pay costs to an interested party, the Federal
agency shall—

ø(A) pay the costs promptly; or
ø(B) if the Federal agency does not make such payment,

promptly report to the Comptroller General the reasons for the
failure to follow the Comptroller General’s recommendation.

ø(4) If the Comptroller General recommends under paragraph (1)
that a Federal agency pay costs to an interested party, the Federal
agency and the interested party shall attempt to reach an agree-
ment on the amount of the costs to be paid. If the Federal agency
and the interested party are unable to agree on the amount to be
paid, the Comptroller General may, upon the request of the inter-
ested party, recommend to the Federal agency the amount of the
costs that the Federal agency should pay.

ø(d) Each decision of the Comptroller General under this sub-
chapter shall be signed by the Comptroller General or a designee
for that purpose. A copy of the decision shall be made available to
the interested parties, the head of the procuring activity respon-
sible for the solicitation, proposed award, or award of the contract,
and the senior procurement executive of the Federal agency in-
volved.

ø(e)(1) The Comptroller General shall report promptly to the
Committee on Governmental Affairs and the Committee on Appro-
priations of the Senate and to the Committee on Government Oper-
ations and the Committee on Appropriations of the House of Rep-
resentatives any case in which a Federal agency fails to implement
fully a recommendation of the Comptroller General under sub-
section (b) or (c). The report shall include—

ø(A) a comprehensive review of the pertinent procurement,
including the circumstances of the failure of the Federal agen-
cy to implement a recommendation of the Comptroller General;
and

ø(B) a recommendation regarding whether, in order to cor-
rect an inequity or to preserve the integrity of the procurement
process, the Congress should consider—

ø(i) private relief legislation;
ø(ii) legislative rescission or cancellation of funds;
ø(iii) further investigation by Congress; or
ø(iv) other action.

ø(2) Not later than January 31 of each year, the Comptroller
General shall transmit to the Congress a report containing a sum-
mary of each instance in which a Federal agency did not fully im-
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plement a recommendation of the Comptroller General under sub-
section (b) or (c) during the preceding year. The report shall also
describe each instance in which a final decision in a protest was
not rendered within 125 days after the date the protest is submit-
ted to the Comptroller General.

ø§ 3555. Regulations; authority of Comptroller General to
verify assertions

ø(a) The Comptroller General shall prescribe such procedures as
may be necessary to the expeditious decision of protests under this
subchapter, including procedures for accelerated resolution of pro-
tests under the express option authorized by section 3554(a)(2) of
this title. Such procedures shall provide that the protest process
may not be delayed by the failure of a party to make a filing within
the time provided for the filing.

ø(b) The procedures shall provide that, in the computation of any
period described in this subchapter—

ø(1) the day of the act, event, or default from which the des-
ignated period of time begins to run not be included; and

ø(2) the last day after such act, event, or default be included,
unless—

ø(A) such last day is a Saturday, a Sunday, or a legal
holiday; or

ø(B) in the case of a filing of a paper at the General Ac-
counting Office or a Federal agency, such last day is a day
on which weather or other conditions cause the closing of
the General Accounting Office or Federal agency, in which
event the next day that is not a Saturday, Sunday, or legal
holiday shall be included.

ø(c) The Comptroller General may prescribe procedures for the
electronic filing and dissemination of documents and information
required under this subchapter. In prescribing such procedures, the
Comptroller General shall consider the ability of all parties to
achieve electronic access to such documents and records.

ø(d) The Comptroller General may use any authority available
under chapter 7 of this title and this chapter to verify assertions
made by parties in protests under this subchapter.

ø§ 3556. Nonexclusivity of remedies; matters included in
agency record

øThis subchapter does not give the Comptroller General exclu-
sive jurisdiction over protests, and nothing contained in this sub-
chapter shall affect the right of any interested party to file a pro-
test with the contracting agency or to file an action in a district
court of the United States or the United States Claims Court. In
any such action based on a procurement or proposed procurement
with respect to which a protest has been filed under this sub-
chapter, the reports required by sections 3553(b)(2) and 3554(e)(1)
of this title with respect to such procurement or proposed procure-
ment and any decision or recommendation of the Comptroller Gen-
eral under this subchapter with respect to such procurement or
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proposed procurement shall be considered to be part of the agency
record subject to review.¿

* * * * * * *

SECTION 5152 OF THE DRUG-FREE WORKPLACE ACT OF
1988

SEC. 5152. DRUG-FREE WORKPLACE REQUIREMENTS FOR FEDERAL
CONTRACTORS.

(a) DRUG-FREE WORKPLACE REQUIREMENT.—
(1) REQUIREMENT FOR PERSONS OTHER THAN INDIVIDUALS.—

No person, other than an individual, shall be considered a re-
sponsible source, under the meaning of such term as defined
in section 4(8) of the Office of Federal Procurement Policy Act
(41 U.S.C. 403(8)), for the purposes of being awarded a con-
tract for the procurement of any property or services of a value
greater than the simplified acquisition threshold (as defined in
section 4(11) of such Act (41 U.S.C. 403(11))) by any Federal
agency, other than a contract for the procurement of commer-
cial items as defined in section 4 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 403), unless such person øhas
certified to the contracting agency that it will¿ agrees to pro-
vide a drug-free workplace by—

(A) * * *

* * * * * * *
(2) REQUIREMENT FOR INDIVIDUALS.—No Federal agency

shall enter into a contract with an individual unless such øcon-
tract includes a certification by the individual¿ individual
agrees that the individual will not engage in the unlawful man-
ufacture, distribution, dispensation, possession, or use of a con-
trolled substance in the performance of the contract.

(b) SUSPENSION, TERMINATION, OR DEBARMENT OF THE CONTRAC-
TOR.—

(1) GROUNDS FOR SUSPENSION, TERMINATION, OR DEBAR-
MENT.—Each contract awarded by a Federal agency shall be
subject to suspension of payments under the contract or termi-
nation of the contract, or both, and the contractor thereunder
or the individual who entered the contract with the Federal
agency, as applicable, shall be subject to suspension or debar-
ment in accordance with the requirements of this section if the
head of the agency determines that—

ø(A) the contractor or individual has made a false certifi-
cation under subsection (a);¿

ø(B)¿ (A) the contractor violates øsuch certification by
failing to carry out¿ the requirements of subparagraph (A),
(B), (C), (D), (E), or (F) of subsection (a)(1); or

ø(C)¿ (B) such a number of employees of such contractor
have been convicted of violations of criminal drug statutes
for violations occurring in the workplace as to indicate that
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the contractor has failed to make a good faith effort to pro-
vide a drug-free workplace as required by subsection (a).

* * * * * * *

SECTION 21 OF THE ARMS EXPORT CONTROL ACT

* * * * * * *

Chapter 2.—FOREIGN MILITARY SALES
AUTHORIZATIONS

SEC. 21. SALES FROM STOCKS.—(a) * * *

* * * * * * *
(e)(1) After September 30, 1976, letters of offer for the sale of de-

fense articles or for the sale of defense services that are issued pur-
suant to this section or pursuant to section 22 of this Act shall in-
clude appropriate charges for—

(A) administrative services, calculated on an average per-
centage basis to recover the full estimated costs (excluding a
pro rata share of fixed base operations costs) of administration
of sales made under this Act to all purchasers of such articles
and services as specified in section 43(b) and section 43(c) of
this Act; and

ø(B) a proportionate amount of any nonrecurring costs of re-
search, development, and production of major defense equip-
ment (except for equipment wholly paid for either from funds
transferred under section 503(a)(3) of the Foreign Assistance
Act of 1961 or from funds made available on a nonrepayable
basis under section 23 of this Act); and¿

ø(C)¿ (B) the recovery of ordinary inventory losses associated
with the sale from stock of defense articles that are being
stored at the expense of the purchaser of such articles.

ø(2) The President may reduce or waive the charge or charges
which would otherwise be considered appropriate under paragraph
(1)(B) for particular sales that would, if made, significantly advance
United States Government interests in North Atlantic Treaty Orga-
nization standardization, standardization with the Armed Forces of
Japan, Australia, or New Zealand in furtherance of the mutual de-
fense treaties between the United States and those countries, or
foreign procurement in the United States under coproduction ar-
rangements.¿

ø(3)¿ (2)(A) The President may waive the charges for administra-
tive services that would otherwise be required by paragraph (1)(A)
in connection with any sale to the Maintenance and Supply Agency
of the North Atlantic Treaty Organization in support of—

(i) a weapon system partnership agreement; or
(ii) a NATO/SHAPE project.

(B) The Secretary of Defense may reimburse the fund established
to carry out section 43(b) of this Act in the amount of the charges
waived under subparagraph (A) of this paragraph. Any such reim-
bursement may be made from any funds available to the Depart-
ment of Defense.

(C) As used in this paragraph—
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(i) the term ‘‘weapon system partnership agreement’’ means
an agreement between two or more member countries of the
Maintenance and Supply Agency of the North Atlantic Treaty
Organization that—

(I) is entered into pursuant to the terms of the charter
of that organization; and

(II) is for the common logistic support of a specific weap-
on system common to the participating countries; and

(ii) the term ‘‘NATO/SHAPE project’’ means a common-fund-
ed project supported by allocated credits from North Atlantic
Treaty Organization bodies or by host nations with NATO In-
frastructure funds.

* * * * * * *

SECTION 33 OF THE FEDERAL ENERGY
ADMINISTRATION ACT OF 1974

øORGANIZATIONAL CONFLICTS

øSEC. 33. (a) The Administrator shall, by rule, require any per-
son proposing to enter a contract, agreement, or other arrange-
ment, whether by competitive bid or negotiation, under this Act or
any other law administered by him for the conduct of research, de-
velopment, evaluation activities, or for technical and management
support services, to provide the Administrator, prior to entering
into any such contract, agreement, or arrangement, with all rel-
evant information, as determined by the Administrator, bearing on
whether that person has a possible conflict of interest with respect
to—

ø(1) being able to render impartial, technically sound, or ob-
jective assistance or advice in light of other activities or rela-
tionships with other persons, or

ø(2) being given an unfair competitive advantage.
Such person shall insure, in accordance with regulations prescribed
by the Administrator, compliance with this section by any sub-
contractor (other than a supply subcontractor) of such person in the
case of any subcontract of more than $10,000.

ø(b) The Administrator shall not enter into any such contract,
agreement, or arrangement unless he finds, after evaluating all in-
formation provided under subsection (a) and any other information
otherwise available to him that—

ø(1) it is unlikely that a conflict of interest would exist, or
ø(2) such conflict has been avoided after appropriate condi-

tions have been included in such contract, agreement, or ar-
rangement;

except that if he determines that such conflict of interest exists and
that such conflict of interest cannot be avoided by including appro-
priate conditions therein, the Administrator may enter into such
contract, agreement, or arrangement. If he determines that it is in
the best interests of the United States to do so and includes appro-
priate conditions in such contract, agreement, or arrangement to
mitigate such conflict.

ø(c) The Administrator shall publish rules for the implementa-
tion of this section, in accordance with section 533 of title 5, United
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States Code (without regard to subsection (a)(2) thereof) as soon as
practicable after the date of the enactment of this section, but in
no event later than 120 days after such date.¿

TITLE 18, UNITED STATES CODE

* * * * * * *

PART I—CRIMES

* * * * * * *

CHAPTER 15—CLAIMS AND SERVICES IN MATTERS
AFFECTING GOVERNMENT

Sec.
ø281. Restrictions on retired military officers regarding certain matters affecting

the Government.¿

* * * * * * *

ø§ 281. Restrictions on retired military officers regarding
certain matters affecting the Government

ø(a)(1) A retired officer of the Armed Forces who, while not on
active duty and within two years after release from active duty, di-
rectly or indirectly receives (or agrees to receive) any compensation
for representation of any person in the sale of anything to the Unit-
ed States through the military department in which the officer is
retired (in the case of an officer of the Army, Navy, Air Force, or
Marine Corps) or through the Department of Transportation (in the
case of an officer of the Coast Guard) shall be fined under this title
or imprisoned not more than two years, or both.

ø(2) Any person convicted under paragraph (1) shall be incapable
of holding any office of honor, trust, or profit under the United
States.

ø(b) A retired officer of the Armed Forces who, while not on ac-
tive duty and within two years after release from active duty, acts
as agent or attorney for prosecuting or assisting in the prosecution
of any claim against the United States—

ø(1) involving the military department in which the officer is
retired (in the case of an officer of the Army, Navy, Air Force,
or Marine Corps) or the Department of Transportation (in the
case of an officer of the Coast Guard); or

ø(2) involving any subject matter with which the officer was
directly connected while in an active-duty status;

shall be fined under this title or imprisoned not more than one
year, or both.

ø(c) This section does not apply—
ø(1) to any person because of the person’s membership in the

National Guard of the District of Columbia; or
ø(2) to any person specifically excepted by law.¿
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SECTION 19 OF THE FEDERAL NONNUCLEAR ENERGY
RESEARCH AND DEVELOPMENT ACT OF 1974

øSEC. 19. (a) The Administrator shall by regulation require any
person proposing to enter into a contract, agreement, or other ar-
rangement, with the Energy Research and Development Adminis-
tration whether by advertising or negotiation, or for technical con-
sulting and management support services or other such similar
services to provide the Administrator, prior to entering into any
such contract, agreement, or arrangement, with all relevant infor-
mation bearing on whether that person has a possible conflict of in-
terest with respect to (1) being able to render impartial, technically
sound, or objective assistance or advice in light of other interests
or relationships with other persons or (2) being given an unfair
competitive advantage. Such person shall insure, in accordance
with regulations published by the Administrator, compliance with
this section by subcontractors of such person who are engaged to
perform similar services.

ø(b) The Administrator shall not enter into any such contract,
agreement, or arrangement unless he affirmatively finds after eval-
uating all such information and any other relevant information oth-
erwise available to him, either that (1) there is little or no likeli-
hood that a conflict of interest would exist, or (2) that such conflict
has been avoided after appropriate conditions have been included
in such contract, agreement, or arrangement: Provided, That if he
determines that such conflict of interest exists and that such con-
flict of interest cannot be avoided by including appropriate condi-
tions therein, the Administrator may enter into such contract,
agreement, or arrangement, if he determines that it is in the best
interests of the United States to do so and includes appropriate
conditions in such contract, agreement, or arrangement to mitigate
such conflict.

ø(c) The Administrator shall publish rules for the implementa-
tion of this section, in accordance with section 553 of title 5, United
States Code, as soon as possible after the date of enactment of this
section but in no event later than 180 days after such date.¿

CONTRACT DISPUTES ACT OF 1978

DEFINITIONS

SEC. 2. As used in this Act—
(1) * * *

* * * * * * *
ø(6) The term ‘‘agency board’’ means an agency board of con-

tract appeals established under section 8 of this Act; and¿
(6) the term ‘‘Defense Board’’ means the Department of De-

fense Board of Contract Appeals established under section 8(a)
of this Act;

(7) the term ‘‘Civilian Board’’ means the Civilian Board of
Contract Appeals established under section 8(b) of this Act; and

ø(7)¿ (8) The term ‘‘misrepresentation of fact’’ means a false
statement of substantive fact, or any conduct which leads to a
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belief of a substantive fact material to proper understanding of
the matter in hand, made with intent to deceive or mislead.

* * * * * * *

DECISION BY THE CONTRACTING OFFICER

SEC. 6. (a) * * *

* * * * * * *
(c)(1) A contracting officer shall issue a decision on any submit-

ted claim of $100,000 or less within sixty days from his receipt of
a written request from the contractor that a decision be rendered
within that period. For claim of more than $100,000, the contractor
shall certify that the claim is made in good faith, that the support-
ing data are accurate and complete to the best of his knowledge
and belief, that the amount requested accurately reflects the con-
tract adjustment for which the contractor believes the government
is liable, and that the certifier is duly authorized to certify the
claim on behalf of the contractor.

* * * * * * *
(6) The contracting officer shall have no obligation to render a

final decision on any claim of more than $100,000 that is not cer-
tified in accordance with paragraph (1) if, within 60 days after re-
ceipt of the claim, the contracting officer notifies the contractor in
writing of the reasons why any attempted certification was found
to be defective. A defect in the certification of a claim shall not de-
prive a øcourt or an agency board of contract appeals¿ court, the
Defense Board, or the Civilian Board of jurisdiction over that claim.
Prior to the entry of a final judgment by a court or a decision by
øan agency board of contract appeals¿ the Defense Board or the Ci-
vilian Board, the court or øagency board¿ the Board concerned
shall require a defective certification to be corrected.

(7) The certification required by paragraph (1) may be executed
by any person duly authorized to bind the contractor with respect
to the claim.

* * * * * * *

CONTRACTOR’S RIGHT OF APPEAL TO BOARD OF CONTRACT APPEALS

SEC. 7. Within ninety days from the date of receipt of a contract-
ing officer’s decision under section 6, the contractor may appeal
such decision to øan agency board of contract appeals¿ the Defense
Board or the Civilian Board, as provided in section 8.

øAGENCY BOARDS OF CONTRACT APPEALS¿

DEFENSE AND CIVILIAN BOARDS OF CONTRACT APPEALS

SEC. 8. ø(a)(1) Except as provided in paragraph (2) an agency
board of contract appeals may be established within an executive
agency when the agency head, after consultation with the Adminis-
trator, determines from a workload study that the volume of con-
tract claims justifies the establishment of a full-time agency board
of at least three members who shall have no other inconsistent du-
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ties. Workload studies will be updated at least once every three
years and submitted to the Administrator.

ø(2) The Board of Directors of the Tennessee Valley Authority
may establish a board of contract appeals for the Authority of an
indeterminate number of members.

ø(b)(1) Except as provided in paragraph (2), the members of
agency boards shall be selected and appointed to serve in the same
manner as hearing examiners appointed pursuant to section 3105
of title 5 of the United States Code, with an additional requirement
that such members shall have had not fewer than five years’ expe-
rience in public contract law. Full-time members of agency boards
serving as such on the effective date of this Act shall be considered
qualified. The chairman and vice chairman of each board shall be
designated by the agency head from members so appointed. Com-
pensation for the chairman, the vice chairman, and all other mem-
bers of an agency board shall be determined under section 5372a
of title 5, United States Code.

ø(2) The Board of Directors of the Tennessee Valley Authority
shall establish criteria for the appointment of members to its agen-
cy board of contract appeals established in subsection (a)(2), and
shall designate a chairman of such board. The chairman and all
other members of such board shall receive compensation, at the
daily equivalent of the rates determined under section 5372a of
title 5, United States Code, for each day they are engaged in the
actual performance of their duties as members of the board.¿

(a) There is established in the Department of Defense a board of
contract appeals to be known as the Department of Defense Board
of Contract Appeals.

(b) There is established in the General Services Administration a
board of contract appeals to be known as the Civilian Board of Con-
tract Appeals.

ø(c) If the volume of contract claims is not sufficient to justify an
agency board under subsection (a) or if he otherwise considers it
appropriate, any agency head shall arrange for appeals from deci-
sions by contracting officers of his agency to be decided by a board
of contract appeals of another executive agency. In the event an
agency head is unable to make such an arrangement with another
agency, he shall submit the case to the Administrator for place-
ment with an agency board. The provisions of this subsection shall
not apply to the Tennessee Valley Authority.¿

(d) øEach agency board shall have jurisdiction to decide any ap-
peal from a decision of a contracting officer (1) relative to a con-
tract made by its agency, and (2) relative to a contract made by
any other agency when such agency or the Administrator has des-
ignated the agency board to decide the appeal.¿ The Defense Board
shall have jurisdiction to decide any appeal from a decision of a
contracting officer of the Department of Defense, the Department of
the Army, the Department of the Navy, or the Department of the Air
Force relative to a contract made by that department. The Civilian
Board shall have jurisdiction to decide any appeal from a decision
of a contracting officer of any executive agency (other than the De-
partment of Defense or the Department of the Army, the Navy, or
the Air Force) relative to a contract made by that agency. In exercis-
ing this jurisdiction, øthe agency board¿ the Board concerned is au-
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thorized to grant any relief that would be available to a litigant as-
serting a contract claim in the United States Claims Court.

(e) øAn agency board shall provide¿ The Defense Board and the
Civilian Board shall each provide, to the fullest extent practicable,
informal, expeditious, and inexpensive resolution of disputes, and
shall issue a decision in writing or take other appropriate action
on each appeal submitted, and shall mail or otherwise furnish a
copy of the decision to the contractor and the contracting officer.

(f) The rules of øeach agency board¿ the Defense Board and the
Civilian Board shall include a procedure for the accelerated dis-
position of any appeal from a decision of a contracting officer where
the amount in dispute is $100,000 or less. The accelerated proce-
dure shall be applicable at the sole election of only the contractor.
Appeals under the accelerated procedure shall be resolved, when-
ever possible, within one hundred and eighty days from the date
the contractor elects to utilize such procedure.

(g)(1) The decision of øan agency board of contract appeals¿ the
Defense Board or the Civilian Board, as the case may be, shall be
final, except that—

(A) a contractor may appeal such a decision to the United
States Court of Appeals for the Federal Circuit within one hun-
dred twenty days after the date of receipt of a copy of such de-
cision, or

(B) The agency head, if he determines that an appeal should
be taken, and with the prior approval of the Attorney General,
transmits the decision of the board of contract appeals to the
Court of Appeals for the Federal Circuit for judicial review
under section 1295 of title 28, United States Code, within one
hundred and twenty days from the date of the agency’s receipt
of a copy of the board’s decision.

ø(2) Notwithstanding the provisions of paragraph (1), the deci-
sion of the board of contract appeals of the Tennessee Valley Au-
thority shall be final, except that—

ø(A) a contractor may appeal such a decision to a United
States district court pursuant to the provisions of section 1337
of title 28, United States Code within one hundred twenty days
after the date of receipt of a copy of such decision, or

ø(B) The Tennessee Valley Authority may appeal the deci-
sion to a United States district court pursuant to the provi-
sions of section 1337 of title 28, United States Code, within one
hundred twenty days after the date of the decision in any
case.¿

ø(3)¿ (2) An award by an arbitrator under this Act shall be re-
viewed pursuant to sections 9 through 13 of title 9, United States
Code, except that the court may set aside or limit any award that
is found to violate limitations imposed by Federal statute.

ø(h) Pursuant to the authority conferred under the Office of Fed-
eral Procurement Policy Act, the Administrator is authorized and
directed, as may be necessary or desirable to carry out the provi-
sions of this Act, to issue guidelines with respect to criteria for the
establishment, functions, and procedures of the agency boards (ex-
cept for a board established by the Tennessee Valley Authority).

ø(i) Within one hundred and twenty days from the date of enact-
ment of this Act, all agency boards, except that of the Tennessee
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Valley Authority, of three or more full time members shall develop
workload studies for approval by the agency head as specified in
section 8(a)(1).¿

SMALL CLAIMS

SEC. 9. (a) The rules of øeach agency board¿ the Defense Board
and the Civilian Board shall include a procedure for the expedited
disposition of any appeal from a decision of a contracting officer
where the amount in dispute is $50,000 or less. The small claims
procedure shall be applicable at the sole election of the contractor.

(b) The small claims procedure shall provide for simplified rules
of procedure to facilitate the decision of any appeal thereunder.
Such appeals may be decided by a single member of øthe agency
board¿ the Board concerned with such concurrences as may be pro-
vided by rule or regulation.

* * * * * * *

ACTIONS IN COURT: JUDICIAL REVIEW OF BOARD DECISIONS

SEC. 10. (a)(1) øExcept as provided in paragraph (2), and in¿ In
lieu of appealing the decision of the contracting officer under sec-
tion 6 to øan agency board¿ the Defense Board or the Civilian
Board, a contractor may bring an action directly on the claim in
the United States Claims Court, notwithstanding any contract pro-
vision, regulation, or rule of law to the contrary.

ø(2) In the case of an action against the Tennessee Valley Au-
thority, the contractor may only bring an action directly on the
claim in a United States district court pursuant to section 1337 of
title 28, United States Code, notwithstanding any contract provi-
sion, regulation, or rule of law to the contrary.¿

ø(3)¿ (2) Any action under paragraph (1) øor (2)¿ shall be filed
within twelve months from the date of the receipt by the contractor
of the decision of the contracting officer concerning the claim, and
shall proceed de novo in accordance with the rules of the appro-
priate court.

(b) In the event of an appeal by a contractor or the Government
from a decision of øany agency board¿ the Defense Board or the Ci-
vilian Board pursuant to section 8, notwithstanding any contract
provision, regulation, or rules of law to the contrary, the decision
of øthe agency board¿ the Board concerned on any question of law
shall not be final or conclusive, but the decision on any question
of fact shall be final and conclusive and shall not be set aside un-
less the decision is fraudulent, or arbitrary, or capricious, or so
grossly erroneous as to necessarily imply bad faith, or if such deci-
sion is not supported by substantial evidence.

(c) In any appeal by a contractor or the Government from a deci-
sion of øan agency board¿ the Defense Board or the Civilian Board
pursuant to section 8, the court may render an opinion and judg-
ment and remand the case for further action by øthe agency board¿
the Board concerned or by the executive agency as appropriate,
with such direction as the court considers just and proper.

(d) If two or more suits arising from one contract are filed in the
Court of Claims and øone or more agency boards¿ the Defense
Board or the Civilian Board (or both), for the convenience of parties
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or witnesses or in the interest of justice, the United States Claims
Court may order the consolidation of such suits in that court or
transfer any suits to øor among the agency boards involved¿ one
or both of the Boards.

* * * * * * *

SUBPENA, DISCOVERY AND DEPOSITION

SEC. 11. A member of øan agency board of contract appeals¿ the
Defense Board or the Civilian Board may administer oaths to wit-
nesses, authorize depositions and discovery proceedings, and re-
quire by subpena the attendance of witnesses, and production of
books and papers, for the taking of testimony or evidence by depo-
sition or in the hearing of an appeal by the agency board. In case
of contumacy or refusal to obey a subpena by a person who resides,
is found, or transacts business within the jurisdiction of a United
States district court, the court, upon application of øthe agency
board through the Attorney General; or upon application by the
board of contract appeals of the Tennessee Valley Authority¿ the
Defense Board or the Civilian Board, shall have jurisdiction to
issue the person an order requiring him to appear before the agen-
cy board or a member thereof, to produce evidence or to give testi-
mony, or both. Any failure of any such person to obey the order of
the court may be punished by the court as a contempt thereof.

* * * * * * *

APPROPRIATIONS

SEC. 13. (a) * * *
(b) Any monetary award to a contractor by øan agency board of

contract appeals¿ the Defense Board or the Civilian Board shall be
paid promptly in accordance with the procedures contained in sub-
section (a) above.

* * * * * * *
(d)(1) * * *
(2) Notwithstanding the provisions of subsection (a) through (c),

any monetary award to a contractor øby the board of contract ap-
peals for¿ by the Defense Board or the Civilian Board from the Ten-
nessee Valley Authority shall be paid in accordance with the provi-
sions of section 9(b) of the Tennessee Valley Authority Act of 1933
(16 U.S.C. 831(h)).

* * * * * * *

SECTION 5372a OF TITLE 5, UNITED STATES CODE

§ 5372a. Contract appeals board members
(a) For the purpose of this section—

(1) the term ‘‘contract appeals board member’’ means a mem-
ber of øan agency board of contract appeals appointed under
section 8 of the Contract Disputes Act of 1978¿ the Department
of Defense Board of Contract Appeals or the Civilian Board of



184

Contract Appeals appointed under section 202 of the Office of
Federal Procurement Policy Act; and

(2) the term ‘‘appeals board’’ means øan agency board of con-
tract appeals established pursuant to section 8 of the Contract
Disputes Act of 1978¿ the Department of Defense Board of Con-
tract Appeals or the Civilian Board of Contract Appeals.

* * * * * * *

IX. COMMITTEE RECOMMENDATION

On July 27, 1995, a quorum being present, the Committee or-
dered the bill favorably reported.

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT—104TH
CONGRESS ROLLCALL

Date: July 27, 1995.
Amendment No. 1.
Description: Amendment in the Nature of a Substitute.
Offered By: Mr. Clinger.
Voice Vote: Ayes.
Date: July 27, 1995.
Final Passage of H.R. 1670.
Offered By: Mr. Horn.
Voice Vote: Ayes.

X. CONGRESSIONAL ACCOUNTABILITY ACT; PUBLIC LAW 104–1;
SECTION 102(b)(3)

This provision is inapplicable to the legislative branch because it
does not relate to any terms or conditions of employment or access
to public services or accommodations.
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XI. MINORITY AND ADDITIONAL VIEWS

MINORITY VIEWS

The Committee on Government Reform and Oversight met on
Thursday, July 27, 1995, and marked-up H.R. 1670, the Federal
Acquisition Reform Act of 1995. The Committee Report reflects the
fact that Chairman Clinger offered an amendment in the nature of
a substitute, which was favorably reported to the House by voice
vote.

However, the report does not reflect the concerns expressed at
the mark-up by Democrats that small business may be placed at
a significant competitive disadvantage by the bill’s change in the
‘‘full and open’’ competition standard. Neither does the report re-
flect the fact that the Democrats did not oppose the bill in the com-
mittee because of a promise by Chairman Clinger to continue to re-
view the impact upon small business, and to support our right to
offer an amendment on the House floor to correct the bill.

We were only able to examine new changes to H.R. 1670 two
days before the bill was marked-up. It, after a more careful analy-
sis of the new competition language and after consultation with
small business it continues to appear that small business will be
disadvantaged by the change in the ‘‘full and open competition’’
standard, we will offer an amendment on the floor to ensure a level
playing field for small business.

Our difference with H.R. 1670 is that we want to preserve full
and open competition in procurement. It is an important principle
to ensure that every business, old and new, large and small, has
a fair chance to compete for government contracts. We know from
experience if you allow government bureaucrats to limit competi-
tion, they will invariably do so. We would most certainly return to
a ‘‘old boy network’’ in which only the large and established compa-
nies can successfully compete.

At the same time we should note our support for the overwhelm-
ing majority of H.R. 1670. Generally, the bill contains changes that
are consistent with the streamlining efforts we made less than a
year ago, with the most comprehensive government-wide acquisi-
tion reform act in over a decade, the Federal Acquisition Streamlin-
ing Act of 1994, known as FASA.

DEFENSE AUTHORIZATION BILL

Despite objections from the committee Democrats, the Committee
on Rules made H.R. 1670 in order as an amendment on the De-
fense Authorization bill. Prior to floor consideration of that amend-
ment, the Ranking Democratic Member of the full committee, Rep.
Cardiss Collins, and the ranking Democratic Member of the Gov-
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ernment Information and Technology Subcommittee, Representa-
tive Maloney, attempted to work with Chairman Clinger to improve
his amendment. Chairman Clinger accepted four of our five con-
cerns. As a result of these changes, the modified Clinger amend-
ment was a substantial improvement over the original amendment.

The first of our changes accepted by Chairman Clinger improved
the government procurement management practices, by requiring
Federal agencies to make more effective use of the cost-manage-
ment tools and procedures known generally as Value Engineering.
Value engineering is a long-standing and widely-accepted technique
in both the public and private sectors that, despite its proven capa-
bilities, remains under-utilized in the Federal acquisition process.

Our second change retains the ‘‘knowing’’ standard for criminal
violations of our procurement integrity laws, and increases the
maximum criminal penalty from 5 to 15 years. This change will fa-
cilitate the Justice Department’s ability to prosecute criminal and
civil procurement fraud cases.

Third, Chairman Clinger accepted our change to limit sole-source
contracting for commercial products. While we believe that the
complete elimination of the simplified acquisition threshold con-
tained in the Clinger amendment will raise problems, our amend-
ment will place limits on its use and will help to ensure that an
adequate level of competition is maintained with the expanded use
of commercial items.

Finally, Chairman Clinger accepted an amendment by Rep-
resentative Maloney that improves the performance capability of
the frontline contracting personnel. The Maloney language requires
civilian agency heads to adopt education, training and incentive
features that raise the level of excellence and professionalism of the
acquisition work force.

The one change that Chairman Clinger did not accept was our
‘‘full and open’’ competition amendment. Our amendment did three
things: First it retained the current full and open competition
standard. Second, it eliminated an unnecessary system of Federal
agency verification, whereby agency bureaucrats determine which
firms are allowed to bid for Federal contracts. Third, it moves us
closer to commercial buying practices, by empowering agency offi-
cials to have more open communication with the private sector.
Rep. Cardiss Collins offered this amendment on the floor.

The Collins amendment passed on June 14, 1995 with bipartisan
support, and then Chairman Clinger’s amendment, as amended,
passed by a truly bipartisan vote of 420–1.

COMMITTEE MARKUP

A Committee markup and scheduled for Thursday, July 27, 1995.
Prior to the committee markup, Chairman Clinger made an effort
to move H.R. 1670 closer to the concept of full and open competi-
tion which passed with bipartisan support on the House floor as a
part of the Defense Authorization bill.

In Title I in the Clinger substitute, the term ‘‘full and open com-
petition’’ has been included in the text. However, its meaning is
substantively changed from the language in the Collins amend-
ment, that passed on the House floor. The Collins ‘‘full and open
competition’’ language has been replaced by ‘‘open access’’, the defi-
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nition of which is identical to the definition of ‘‘full and open’’ in
the Competition in Contracting Act. However, a subsequent provi-
sion of the bill creates large loopholes through which bureaucrats
may be able to ignore full competition, and instead more easily
limit competition.

For example, the new section 2304(d), entitled ‘‘PROCEDURES
OTHER THAN COMPETITIVE PROCEDURES’’ states that ‘‘Pro-
cedures other than competitive procedures may be used for pur-
chasing property and services only when the use of competitive pro-
cedures is not feasible or appropriate.’’ Standards for determining
what is feasible or appropriate will be written by the procurement
officers, and the procurement officers must justify their decision in
writing. It is impossible to know whether those new standards will
hamstring small business because there has never been such a
broad exception to full and open competition.

The hearing record of H.R. 1670 does not establish any problems
with the current ‘‘full and open competition’’ standard. The corner-
stone of our free enterprise system is full and open competition.
The competitive market ensures fair prices to the government. If
a vendor’s product costs too much it will not survive. At the same
time full and open competition provides the opportunity for all ven-
dors, particularly small businesses, to participate in the Federal
marketplace, to be judged on merit. This creates incentives for the
development of new and innovative products. These market forces
are essential if we are to position our country for economic leader-
ship into the next century.

Small businesses may be threatened by the change in competi-
tion standard. Maybe they won’t. At this stage we just don’t know,
because the language has not been thoroughly circulated for com-
ments. We have held no hearings on the new provisions. Affected
businesses have not been consulted.

Preliminary indications are that small business believes that
Chairman Clinger’s revised competition standard is a problem for
small business. Representative Maloney entered into the record a
letter sent to Chairman Clinger, and signed by the U.S. Chamber
of Commerce and the Small Business Working Group on Procure-
ment Reform, which includes the Small Business Legislative Coun-
cil, National Small Business United, the National Association of
Women Business Owners, the Latin American Management Asso-
ciation, the Minority Business Enterprise Legal Defense and Edu-
cation Fund, the National Association of Minority Business, the
National Association of Minority Contractors, and Women Con-
struction Owners and Executives and the American Gear Manufac-
turers Association. The letter indicates that the organizations have
serious and substantial objectives to the new competition standard
in Title I, and concerns were expressed regarding the unseen bid
protest language in Title IV.

CARDISS COLLINS.
CAROLYN B. MALONEY.
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ADDITIONAL MINORITY VIEWS

If enacted, H.R. 1670 would make sweeping changes in the cur-
rent Federal procurement system. It would do this by changing the
basic competition standard required of Federal agencies when pur-
chasing goods or services. While the Chairman’s genuine commit-
ment to procurement reform is commendable, I continue to have se-
rious reservations about this fundamental transformation of Fed-
eral acquisition law. The Federal government spends over $200 bil-
lion per year on the acquisition of goods and services—$800 for
every person in the United States. Especially in an era of every-
tightening fiscal constraint, if we want to control spending and bet-
ter manage our limited resources, there are few areas of the Fed-
eral government that are more important.

The House of Representatives has already taken a position sup-
porting the current standard of full and open competition by adopt-
ing Ranking Member Collins’ amendment to Chairman’s Clinger
amendment to H.R. 1530, the National Defense Authorization bill.
The July 10th version of H.R. 1670 replaced ‘‘full and open com-
petition.’’ With ‘‘open access,’’ and defined ‘‘open access’’ identically
to ‘‘full and open competition.’’ In the July 19th version of H.R.
1670, both terms are used in the new standard. On its surface
then, the final version of H.R. 1670 appears to maintain the cur-
rent standard by directing the government to ‘‘obtain full and open
competition.’’ However, in practical effect this language restricts
full and open competition because the directive to ‘‘obtain full and
open competition’’ is modified by ‘‘that is consistent with the need
to efficiently fulfill the Government’s requirements.’’ Full and open
competition is also substantially restricted by allowing the con-
tracting officer greater discretion as to when other than competi-
tive procedures may be used. This is discussed more fully below.

The case that the full and open competition standard needs to be
changed has yet to be made in a credible and coherent fashion. It
was not raised during the Committee’s February 28, 1995 hearing
on procurement reform. At the joint Government Reform and Over-
sight/National Security Committee hearing witnesses did not ad-
dress the fundamental question of whether the Federal government
should move away from the full and open competition standard,
but rather testified on the specific language of H.R. 1670 at that
time, i.e. ‘‘maximum practicable’’ competition.

Abandonment of the full and open competition standard has not
been recommended by any recent authoritative study of the Fed-
eral procurement system. Indeed, the so-called Section 800 Panel,
whose 1800 page report provided the analytical basis for last year’s
landmark Federal Acquisition Streamlining Act, considered and ex-
plicitly rejected moving away from full and open competition. In
addition, changing the full and open competition standard is vigor-
ously opposed by the small business community. In a letter to
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Chairman Clinger dated July 27th, the Small Business Working
Group on Procurement Reform and the U.S. Chamber of Commerce
wrote ‘‘we believe that it is essential that H.R. 1670 be modified
to maintain the current standard of ‘full and open competition’, es-
tablished by the landmark Competition in Contracting Act of 1984
(CICA) * * *. The competitive standard established by CICA has
proven itself for over a decade, resulting in a steady decrease in
sole source contract awards. It assures a fair and open procurement
process, which is essential to small business.’’

H.R. 1670 also substantially broadens the contracting officer’s
authority to award contracts through other than competitive proce-
dures. CICA established seven statutory exceptions that would jus-
tify the use of other than competitive procedures and required that
their use be justified and approved. H.R. 1670 retains these excep-
tions, but applies them only when a contract is done on a sole
source basis, significantly weakening their effect. In addition, H.R.
1670 adds two new and extremely broad exceptions to competition,
allowing use of other than competitive procedures when those pro-
cedures are not ‘‘feasible or appropriate.’’ The bill leaves the defini-
tion of these exceptions to the Federal Acquisition Regulation. At
the very least, there should be some statutory definition of these
terms.

The concern most frequently cited by industry representatives
and the sponsors of H.R. 1670 with respect to the Federal procure-
ment system center around the desire, at some point early in the
process, to limit the competitive range. For businesses, this will
save time and money by letting them know early that they have
little chance of winning the contract. For the government, this abil-
ity would lead to greater efficiency and cost-savings. This problem
can be addressed by improving communication between vendors
and the government, and by modifying current law to make explicit
the ability of the contracting officer to establish an initial competi-
tive range and eliminate those offers that are clearly unacceptable.
This can be done without changing the full and open competition
standard that has been in effect for over a decade.

Title II (Commercial Items) of H.R. 1670 includes a provision
which would allow the purchase of commercial items with the use
of ‘‘simplified procedures’’ without any dollar value limitation. Cur-
rently, such procedures can be used only for small (under $25,000).
When FASA is fully implemented later this year, that threshold
will rise to $100,000. At that level, over 90% of all commercial item
procurements will be able to use streamlined procedures. The small
business community continues to be concerned that these stream-
lined procedures encourage the use of ‘‘telephone call competitions’’
in which three phone calls would constitute competition. Abolishing
any threshold at this time is unwise, especially since the definition
of ‘‘commercial item’’ included in FASA is very broad. We should
wait until we have had time to analyze the effects of the $100,000
threshold before lifting it all together.

CAROLYN B. MALONEY.



(190)

ADDITIONAL VIEWS

During the mark-up, an amendment was offered by Rep. Zeliff,
and later withdrawn. The amendment would repeal section 1555 of
the Federal Acquisition Streamlining Act of 1994, which authorizes
GSA to allow State and local government entities to purchase goods
and services under GSA’s Federal Supply Schedule contract pro-
gram. It is known as the Cooperative Purchasing Program.

Before Rep. Zeliff withdrew his amendment, I offered my support
for the amendment and requested that a statement regarding the
intent of the amendment appear in the committee report.

The Cooperative Purchasing Program has not yet been imple-
mented by GSA. But considerable objections have been heard from
small businesses and local dealers about the difficulties the pro-
gram would present for them. GSA’s market power would give com-
panies listed through GSA catalogs an incredible competitive ad-
vantage. Those companies not listed, particularly small manufac-
turers and local wholesalers and distributors, could be squeezed out
of the municipal and state marketplaces.

The Zeliff amendment does not appear to interfere with other
programs under which state and local governments may acquire
Government property, such as recent legislation allowing state and
local government to purchase police equipment through the Depart-
ment of Defense.

BOB WISE.

Æ
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